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FOREWORD

This volume contains the Acts of the First Regular and the
First Extraordinary Sessions of the 70th Legislature, 1991.

First Regular Session, 1991

The First Regular Session of the 70th Legislature convened
on January 9, 1991. The constitutional sixty-day limit on the
duration of the session was midnight, March 9, 1991. However,
the session was extended by Proclamation of the Governor for
the sole consideration of the Budget Bill, and the Legislature
adjourned its Regular Session sine die on March 17, 1991.

Bills totaling 1,624 were introduced in the two houses during
this session (987 House and 637 Senate). The Legislature
passed 179 bills, 91 House and 88 Senate. The Governor vetoed
two Senate bills (8. B. 533 and S. B. 538), leaving a net total
of 177 bills which became law.

One hundred nine concurrent resclutions were introduced
during the session, 55 House and 54 Senate, of which 15 House
and 10 Senate were adopted. Twenty-two House Joint and 11
Senate Joint Resolutions were introduced proposing amend-
ments to the State Constitution. 8. J. R. 4, Local Government
Levy and Bond Issue Amendment, was adopted. The House
had 21 House Resolutions and the Senate had 35 Senate
Resolutions, of which 11 House and 30 Senate were adopted.

The Senate failed to pass 85 House bills passed by the House
and 52 Senate bills failed passage by the House. One House
bill (Com. Sub. for H. B. 2665) and one Senate bill (Com. Sub.
for S. B. 485) died in conference.

First Extraordinary Session, 1991

The First Extraordinary Session convened at 12:36 p.M. on
March 17, 1991, and adjourned sine die at 1:20 p.M., on March

17, 1991.

The Proclamation convening the session contained two items
for consideration during the session.

Two House bills were introduced, passed and approved by
the Governor.
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The House introduced and adopted one House Resolution,
authorizing the appointment of employees for the Extraordi-
nary Session. The Senate introduced and adopted four Senate
Resolutions.
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This volume will be distributed as provided by sections
thirteen and nineteen, article one, chapter four of the Code of
West Virginia.

These Acts may be purchased from the Division of Purchas-
ing, Department of Administration, State Capitol, Charleston,
West Virginia 25305.

DoxaLp L. Kopp,
Clerk of the House and
Keeper of the Rolls.
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Jack J. Roop(D).............. Beckley.......... 66th-69th

Tom Susman{D).............. Beckley.......... 68th-69th
Twenty-Third...Bonnie L. Brown (D).......... South Charleston 66th-68th

Ann Calvert (R)............... Charleston. .......

Ramona Tate Cerra (D)........ Charleston. ....... 69th

Joseph H. Farris (D). ... .Charleston........

Ruth Goldsmith (R}. .South Charleston 65th

David Grubb (D).... ..Charleston....,...69th

Nancy Kessel (D). .... ....Charleston........

Charlotte R. Lane(R).......... Charleston........ 64th

Margaret Miller (R)........... South Charleston £9th

Phyllis J. Rutledge (D) Charleston........ 59th-61st; 69th

Sharon Spencer(D)........... Charleston. ....... 66th; 68th-69th

Martha Yeager Walker (D)..... Charleston........

Twenty-Fourth Paul M. Blake, Jr.{D)......... Fayetteville....... 69th

Tom Louisos (D). ..... ...0ak Hill.......... 67th-68th

Lucile S. Meadows (D) ...Fayetteville....... Appt. 12/11/90
Twenty-Fifth... James J. Rowe (D).... ...Lewisburg........ 69th

Bill Wallace (R)............... Clinwnville....... 69th
Twenty-Sixth. ..C. Farrell Johnson(D)......... Summersville. .... 68th-69th

Eugene T. Wilson (D).......... Cowen........... 69th
Twenty-Seventh Joe Martin (D)..........o0u0., Elkins........... Appt. 6/15/78, 63rd; 64th-69th

Bill Proudfoot (D) Elkins...........

Twenty-Eighth Dale F. Riggs (R}............. Buckhannen...... 89th

Donald L. Stemple (R). ... Philippi
Twenty-Ninth...Robert J. Conley (R). .... ...Weston...........

Thirtieth....... Percy C. Asheraft. II(D).......Clarksburg....... 66th-69th

Ron Fragale (D)........ ...Nutter Fort.......

Floyd Fullen(Dy........ ...Bridgeport

Barbara Ann Warner (D). ..... Bridgeport
Thirty-First..... Roman W. Prezioso, Jr. {D)..... Fairmont.. .. .69th

Paul F. Pranty {R)............ Fairmont. . ...61st; 63rd-65th; 67th,

Willinm Etsworth Stewart () Fairmont ..66th; 68th

John R. Taylor D). ........... Graflton. . ...

Thirty-Second. .. Robert C. Beach ([) LCore. il Appt. 7/27/90, 69th

Stephen L. Cook (D) Morgantown. ..... Appt. 1/21/80, 64th; 65th

(Senate 66th-67th); 69th

Hrian Galtagher (D). .......... Morgantown...... Appt. 5/22/89, 69th

Greg Sayre (D). ........ ... Morgantown......

Thirty-Third. ...David Collins (D). ... .........

David E. Miller (D)........... . .69th
Thirty-Fourth...Allen V. Evans (R). ....... ..

Robert A. Schadler (R). . ...69th
Thirty-Fifth..... Rarold K. Michael (D). . ... 69th
Thirty-Sixth....Jerry L. Mezzatesta (D).... 68th-69th
Thirty-Seventh Vicki V. Douglas(D)..........

Thirty-Eighth...Larry V. Faircloth (R}......... 65th-69th
Thirty-Ninth....John Overington (R)...........
Fortieth........ Dale Manuel (D)..............

(D) Democrats. .
(R} Republicans

TOTAL ..
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HOUSE OF DELEGATES
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STANDING

Agriculture and Natural Resources

D. Miller (Chatrman of Agriculture}, Compton (Vice
Chairman of Agriculture), Love (Chairman of Natural
Resources), Johnson (Vice Chairman of Natural Resources),
Bailey, Browning, Campbell, Fragale, Hendricks, Michael,
Pethtel, Preece, Reed, Sayre, Schoonover, Stewart, Vest,

Warner, Wilson, Border, Evans, Leggett, Riggs, Stemple and
Willison.

Banking and Insurance

Rutledge (Chairman of Banking), Williams (Vice Chairman
of Banking), Susman (Chairman of Insurance), Adkins (Vice
Chairman of Insurance), Beane, Carper, Collins, S. Cook,
Damron, Dempsey, Farris, Ferrell, Flanigan, Gallagher,
Grubb, Michael, Staton, Vest, Ashley, Border, Carmichael,
Goldsmith, McKinley, Riggs and L. White.

Constitutional Revision

Brown (Chairman), Blake {Vice Chairman), Beach, Beane,
Browning, Fullen, Houvouras, Huffman, Kessel, Kiss, Lindsey,
Louisos, Manuel, Meadows, Moore, Pethtel, Preece, Prezioso,
Faircloth, McKinley, Overington, Parriott, Prunty, Stemple
and Wallace.

Eduecation

Asheraft (Chairman), Prezioso (Viece Chairman), Beach,
Blake, Carper, Compton, D. Cook, Hendricks, Kessel, Lindsey,
Mezzatesta, D. Miller, Phillips, Proudfoot, Schoonover,
Spencer, Susman, Williams, Border, Goldsmith, Haskins,
Leggett, G. Martin, Prunty and Richards.

[xviii]
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Finance

Murensky (Chairman), Kiss (Vice Chairman), Adkins,
Anderson, Bailey, Browning, Campbell, Collins, S. Cook,
Farris, Flanigan, Houvouras, Louisos, Mezzatesta, Morgan,
Pettit, Rutledge, Warner, P. White, Burk, Conley, Faircloth,
McKinley, M. Miller and Stemple.

Government Organization

J. Martin (Chairman), Cerra (Vice Chairman), Beane,
Dempsey, Fragale, Fullen, Higgins, Johnson, Love, Meadows,
Michael, Preece, Reed, Sayre, Stewart, Taylor, Vest, Walker,
Calvert, Evans, Overington, Parriott, Wallace, L. White and
Willison.

Health and Human Resources

P. White (Chairman), S. Cook (Vice Chairman), Brown,
Brum, D. Cook, Douglas, Flanigan, Gallagher, Grubb,
Huffman, Kessel, Mann, Mezzatesta, Morgan, Pettit, Roop,
Susman, Taylor, Walker, Conley, Haskins, Lane, M. Miller,
Richards and Sims.

Industry and Labor

Spencer (Chairmanj, Schoonover (Vice Chairman), Adkins,
Campbell, Compton, Farris, Hendricks, Louisos, D. Miller,
Phillips, Prezioso, Proudfoot, Reed, Reid, Stewart, Walker,
Wilson, Calvert, Carmichael, Haskins, M. Miller, Overington,
Parriott, Prunty and Sims.

Interstate Cooperation

Pethtel (Chairman), Brown, Ferrell, Fullen, Michael, Lane
and Overington.

Judiciary

Rowe (Chairman), Staton (Viee Chairman), Brum, Brown,
Damron, Douglas, Ferrell, Fullen, Gallagher, Grubb, Huff-
man, Huntwork, Mann, Manuel, Moore, Pethtel, Reid, Roop,
Wilson, Ashley, Carmichael, Lane, Riggs, Schadler and Sims.
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Pensions and Retirement

Browning (Chairman), Kiss (Vice Chairman), Morgan,
Prezioso, Rollins, Ashley and Wallace.

Political Subdivisions

Roop (Chatirman), Manuel (Vice Chairman), Bailey, Beach,
Collins, Damron, Douglas, Higgins, Houvouras, Huntwork,
Johnson, Kiss, Mann, Meadows, Pettit, Phillips, Proudfoot,
Sayre, Calvert, Goldsmith, Faircloth, G. Martin, Richards,
Schadler and Willison.

Roads and Transportation

Reid (Chairman), Warner (Vice Chairman), Anderson,
Blake, Brum, Carper, Cerra, D. Coock, Dempsey, Ferrell,
Fragale, Fullen, Higgins, Huntwork, Love, Morgan, Staton,
Taylor, Conley, Evans, Leggett G. Martin, Schadler, L. White
and Wallace.

Rules

Chambers (Chairman), Ashcraft, Houvouras, J. Martin,
Mezzatesta, Murensky, Rollins, Rowe, P. White, Burk,
Faircloth and Stemple.

SELECT

Select Committee on Redistricting

Damron (Chairman), Staton (Vice Chairman), Blake,
Brown, Ferrell, Flanigan, Houvouras, Love, Manuel, J.
Martin, Moore, Roop, Warner, Burk, Faircloth, Lane and
MecKinley.

JOINT
Commission on Special Investigations

Chambers (Co-Chairman), J. Martin, Rowe, Faircloth and
Lane.

Enrolled Bills

Moore (Chairman), D. Cook (Vice Chairman), Overington
and Willison.
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Government and Finance
Chambers (Co-Chairman), Murensky, Ashcraft, Rollins,
Rowe, Ashley and Burk.
Government Operations
J. Martin (Co-Chairman), Cerra, Love, Wallace and L.
White.
Legislative Commission on Juvenile Law

Brown (Co-Chatrman), Douglas and Schadler,

Legislative Rule-Making Review
Grubb (Co-Chairman), Roop (Vice Chairman), Gallagher,
Love, Burk and Faircloth.
Rules
Chambers (Co-Chairman) and Burk.



COMMITTEES OF THE SENATE
Regular Session, 1991

STANDING
Agriculture

Hawse (Chairman), Dalton (Vice Chairman), Anderson,
Bailey, Dittmar, Helmick, Minard, Spears, Whitlow and
Wiedebusch.

Banking and Insurance

Craigo (Chairman), Minard (Vice Chairman), Bailey,
Dittmar, Hawse, Heck, Jones, J. Manchin, Pritt, Sharpe,
Tomblin, Wagner and Wooton.

Confirmations
Whitlow (Chairman), Jones (Vice Chairman), Blatnik,
Chalfin, Claypole, Lucht, Tomblin, Wehrie and Wooton.
Education

Lucht (Chairman), Wagner (Vice Chairman), Bailey,
Blatnik, Brackenrich, Dalton, Felton, Hawse, Humphreys,
Jones, M. Manchin, Withers and Boley.

Energy, Industry and Mining

Sharpe (Chairman), Macnaughtan (Vice Chairman), Brack-
enrich, Chernenko, Dalton, Felton, Helmick, J. Manchin, M.
Manchin, Wagner, Wehrle, Withers and Boley.

Finance

Tomblin (Chairman), Craigo (Vice Chairman), Blatnik,
Brackenrich, Chernenko, Hawse, Jones, Lucht, J. Manchin, M.
Manchin, Sharpe, Spears, Wagner, Whitlow, Withers, Wooton
and Boley.

Government Organization

Spears (Chairman), Wiedebusch (Vice Chairman), Bracken-
rich, Chernenko, Claypole, Craigo, Felton, Holliday, Jones,
Lucht, J. Manchin, Tomblin, Wehrle and Boley.

[ xxii]
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Health and Human Resources

Holliday (Chairman), Pritt (Vice Chairman), Blatnik,
Chernenko, Craigo, Macnaughtan, J. Manchin, Sharpe,
Spears, Wooton and Boley.

Interstate Cooperation
Wagner (Chairman), Claypole (Vice Chairman), Dalton,
Heck, Holliday, Humphreys and M. Manchin.
Judiciary

Humphreys (Chairman), Felton (Vice Chairman), Anderson,
Bailey, Chafin, Claypole, Dalton, Dittmar, Heck, Helmick,
Holliday, Macnaughtan, Minard, Pritt, Wehrle and
Wiedebusch.

Labor

Chernenko (Chairman), Withers (Vice Chairmanr), Chafin,
Claypole, Helmick, Holliday, Humphreys, Macnaughtan,
Wagner and Wiedebusch.

Military
Felton (Chairman), Helmick (Vice Chairman), Bailey,
Blatnik, Chernenko, Heck, Minard, Spears and Wooton.

Natural Resources

Brackenrich (Chairman), Anderson (Vice Chairman),
Chafin, Craigo, Dittmar, Hawse, Helmick, Humphreys,
Macnaughtan, Minard, Spears, Whitlow, Wiedebusch and
Withers.

Pensions
Wehrle (Chairman), J. Manchin (Vice Chatrman), Dittmar,
Lucht, Wagner, Withers and Wooton.

Rules

Burdette (Chairman), Blatnik, Brackenrich, Chafin, Craigo,
Humphreys, Lucht, Pritt, Tomblin and Boley.
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Small Business

Blatnik (Chairman), M. Manchin (Vice Chairman), Ander-
son, Craigo, Hawse, Jones, Macnaughtan, Minard, Pritt,
Sharpe, Tomblin and Whitlow.

Transportation

Dittmar (Chairman), Heck (Vice Chairman), Anderson,
Craigo, Dalton, Sharpe, Tomblin, Wagner and Wiedebusch.

SELECT
Select Committee on Ethical Standards and Practices

Wehrle (Chairman), Dittmar, Holliday, Lucht, Wagner,
Whitlow and Boley.

Select Committee on Redistricting

Wooton (Chairman), Spears (Vice Chairman), Anderson,
Brackenrich, Chernenko, Craigo, Felton, Lucht, J. Manchin,
Sharpe, Tomblin, Wagner, Wehrle, Wiedebusch and Boley.

JOINT
Commission on Special Investigations

Burdette (Co-Chairman), Blatnik, Craigo, Wooton and
Boley.

Enrolled Bills

Heck (Chairman), Dittmar (Vice Chatrman), Anderson,
Claypole and M. Manchin.

Government and Finance

Burdette (Co-Chairman), Chafin, Craigo, Humphreys,
Lucht, Tomblin and Boley.

Government Operations

Spears (Co-Chairman}, Brackenrich, J. Manchin, Wiede-
busch and Boley.
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Legislative Commission on Juvenile Law
Lucht (Co-Chairman), Felton and Boley.

Legislative Rule-Making Review
Wooton (Co-Chairman), Chafin, J. Manchin, Tomblin,
Wiedebusch and Boley.
Rules
Burdette (Co-Chairman), Chafin and Boley.






LEGISLATURE OF WEST VIRGINIA
FIRST REGULAR SESSION, 1991
CHAPTER 1

(Com. Sub. for H. B. 2492—By Delegates J. Martin and Kiss)

[Passed March 9, 1991; in effect fror passage. Approved by the Governor,]

AN ACT to amend and reenact sections two and four, article
three, chapter twenty-two of the code of West Virginia,
one thousand nine hundred thirty-one, as amended,
relating to the abandoned mine land reclamation
program generally; establishing two new accounts in the
state treasury; granting the commissioner of energy
authority to expend funds; requirements for
expenditures.

Be it enacted by the Legislature of West Virginia:

That sections two and four, article three, chapter twenty-two
of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted, all to read
as follows:

ARTICLE 3. ABANDONED MINE LANDS AND RECLAMATION
ACT.

§22-3-2. Legislative findings; intent and purpose of article; jurisdiction and
authority of commissioner.

§22-3-4. Abandoned land reclamation fund and objectives of fund; lands
eligible for reclamation.

§22-3-2. Legislative findings; intent and purpose of
article; jurisdiction and authority of
commissioner.,



2 ABANDONED MINE LAND [Ch.1

The Legislature finds that there are a substantial
number of acres of land throughout the state that were
disturbed by surface-mining operations prior to the time
of present day effective control and regulation. There
was little or no reclamation conducted and the impacts
from these unreclaimed lands impose social and eco-
nomic costs on residents in nearby and adjoining areas
as well as continue to impair environmental quality,
prevent or damage the beneficial use of land or water
10 resources, or endanger the health and safety of the
11 public.

12 Further the Legislature finds and declares that, due
13 to the passage of Public Law 95-87, certain areas within
14 the boundaries of this state do not meet present day
15 standards for reclamation.

16 Further, the Legislature finds that Title IV of the
17 Surface Mining Control and Reclamation Act of 1977
18 “Public Law 95-87” provides for the collection of thirty-
19 five cents per ton of coal produced from surface-mine
20 operations and fifteen cents per ton of coal produced
21 from underground mine operations in West Virginia to
22 be collected by the secretary of the United States
23 department of the interior until the thirtieth day of
24 September, one thousand nine hundred ninety-five. At
25 least fifty percent of the funds so collected are to be
26 allocated directly to the state of West Virginia to
27 accomplish reclamation of abandoned coal mining
28 operations, as of the date the state of West Virginia
29 obtained an approved abandoned mine reclamation plan
30 in accordance with sections 405 and 503 of Public Law
31 95-87.

32 Therefore, it is the intent of the Legislature by this
33 article to vest jurisdiction and authority in the commis-
34 sioner of the department of energy to maintain program
385 approval by, and receipt of funds from, the United
36 States department of the interior to accomplish the
87 desired restoration and reclamation of our land and
38 water resources.

§22-3-4. Abandoned land reclamation fund and objec-
tives of fund; lands eligible for reclamation.

OO0 U N -



ABANDONED MINE LAND 3

(a) All abandoned land reclamation funds available
under Title IV of Public Law 95-87, private donations
received, any state appropriated or transferred funds, or
funds received from the sale of land by the director,
under this article shall be deposited with the treasurer
of the state of West Virginia to the credit of the
abandoned land reclamation fund heretofore created,
and expended pursuant to the requirements of this
article.

(b) Moneys in the fund may be used by the commis-
sioner for the following:

(1) Reclamation and restoration of land and water
resources adversely affected by past coal surface-mining
operations, including, but not limited to, reclamation
and restoration of abandoned surface mine areas,
abandoned coal processing areas and abandoned coal
processing waste areas; sealing and filling abandoned
deep mine entries and voids; planting of land adversely
affected by past coal surface-mining operations to
prevent erosion and sedimentation; prevention, abate-
ment, treatment and control of water pollution created
by coal mine drainage, including restoration of stream
beds and construction and operation of water treatment
plants; prevention, abatement and control of burning
coal processing waste areas and burning coal in situ;
prevention, abatement and control of coal mine subsi-
dence; and payment of administrative expenses and all
other necessary expenses incurred to accomplish the
purpose of this article: Provided, That all expenditures
from this fund shall reflect the following priorities in
the order stated:

(A) The protection of public health, safety, general
welfare and property from extreme danger of adverse
effects of past surface-mining practices;

(B) The protection of public health, safety and general
welfare from adverse effects of past coal surface-mining
practices;

(C) The restoration of land and water resources and
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ABANDONED MINE LAND [Ch.1

environment previously degraded by adverse effects of
past coal surface-mining practices, including measures
for the conservation and development of soil, water
(excluding channelization), woodland, fish and wildlife,
recreation resources and agricultural productivity;

(D) Research and demonstration projects relating to
the development of surface-mining reclamation and
water quality control program methods and techniques;

(E) The protection, repair, replacement, construction
or enhancement of public facilities such as utilities,
roads, recreation and conservation facilities adversely
affected by past coal surface-mining practices;

(F) The development of publicly owned land adversely
affected by past coal surface-mining practices, including
land acquired as provided in this article for recreation
and historic purposes, conservation and reclamation
purposes and open space benefits.

(2) (A) The commissioner may expend up to fifteen
percent of the funds allocated to the state in any year
through the grants made available under paragraphs (1)
and (5), subsection (g) of section 402 of Public Law 95-
87 for the purpose of protecting, repairing, replacing,
constructing, or enhancing facilities relating to water
supply, including water distribution facilities and
treatment plants, to replace water supplies adversely
affected by coal mining practices.

(B) If the adverse effects on water supplies referred
to in this subdivision occurred both prior to and after
the third day of August, one thousand nine hundred
seventy-seven, subdivision (3} of this subsection shall not
be construed to prohibit the state from using funds for
the purposes of this subdivision if the commissioner
determines that such adverse effects occurred predom-
inantly prior to the third day of August, one thousand
nine hundred seventy-seven.

(3) The commissioner may receive and retain up to ten
percent of the total of the grants made annually to such
state under paragraphs (1) and (5), subsection {(g) of
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ABANDONED MINE LaND 5

section 404 of Public Law 95-87 if such amounts are
deposited to the credit of either:

(A) A special account in the state treasury designated
the “Reclamation and Restoration Fund” which is
hereby created. Moneys in the fund may be expended
by the commissioner for administrative and personnel
expenses and to achieve the priorities stated in subdi-
vision (1) of this subsection after the thirtieth day of
September, one thousand nine hundred ninety-five; or

(B) A special account in the state treasury designated
the “Acid Mine Drainage Abatement and Treatment
Fund” which is hereby created. Moneys in the fund may
be expended by the commissioner for administrative
and personnel expenses and to implement, in consulta-
tion with the United States Soil Censervation Service,
acid mine drainage abatement and treatment plans
approved by the secretary of the United States depart-
ment of interior. Such plans shall provide for the
comprehensive abatement of the causes and treatment
of the effects of acid mine drainage within qualified
hydrologic units affected by coal mining practices.

(c) Except as provided for in this subsection, lands and
water eligible for reclamation or drainage abatement
expenditures under this article are those which were
mined for coal or which were affected by such mining,
wastebanks, coal processing or other coal mining
processes, and abandoned or left in an inadequate
reclamation status prior to the third day of August, one
thousand nine hundred seventy-seven, and for which
there is no continuing reclamation responsibility:
Provided, That moneys from the funds made available
by the secretary of the United States department of
interior pursuant to paragraphs (1) and (5), subsection
(g), section 402 of Public Law 95-87 may be expended
for the reclamation or drainage abatement of a site that:
(1) The surface-mining operation occurred during the
period beginning on the fourth day of August, one
thousand nine hundred seventy-seven, and ending on or
before the twenty-first day of January, one thousand
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ABANDONED MINE LAND [Ch.1

nine hundred eighty-one, and that any funds for
reclamation or abatement which are available pursuant
to a bond or other financial guarantee or from any other
source, and not sufficient to provide for adequate
reclamation or abatement of the site; or (2) the surface-
mining operation occurred during the period beginning
on the fourth day of August, one thousand nine hundred
seventy-seven, and ending on or before the first day of
October, one thousand nine hundred ninety-one, and that
the surety of such surface-mining operation became
insolvent during such period, and as of the first day of
October, one thousand nine hundred ninety-one, funds
immediately available from proceedings relating to such
insolvency or from any financial guarantees or other
sources are not sufficient to provide for adequate
reclamation of the site: Provided, however, That the
commissioner, with the concurrence of the secretary,
makes either of the above-stated findings, and that the
site is eligible, or more urgent than the reclamation
priorities set forth in paragraphs (A) and (B), subdivi-
sion (1), subsection (a) of this section.

(d) One purpose of this article is to provide additional
and cumulative remedies to abate the pollution of the
waters of the state and nothing herein contained shall
abridge or alter rights of action or remedies now or
hereafter existing, nor shall any provisions in this
article or any act done by virtue of this article be
construed as estopping the state, municipalities, public
health officers or persons as riparian owners or
otherwise in the exercise of their rights to suppress
nuisances or to abate any pollution now or hereafter
existing or to recover damages.

(e¢) Where the governor certifies that the above
objectives of the fund have been achieved and there is
a need for construction of specific public facilities in
communities impacted by coal development, and other
sources of federal funds are inadequate and the secre-
tary concurs, then the commissioner may expend money
from the fund for such construction.



Ch. 2] ADMINISTRATIVE PROCEDURES 7

'CHAPTER 2

(H. B. 2627—By Delegates Roop and Gallagher)

[Passed March 8, 1991; in effect ninety days from passage. Approved by the Governor.}

AN ACT to amend and reenact sections fifteen, fifteen-a and
fifteen-b, article three, chapter twenty-nine-a of the code
of West Virginia, one thousand nine hundred thirty-one,
as amended, relating to the secretary of state’s authority
to disapprove amendments to emergency rules; granting
the attorney general the authority to disapprove
amendments to emergency rules filed by the secretary
of state; amending time frames; and changing the
effective date of an emergency rule.

Be it enacted by the Legislature of West Virginia:

That sections fifteen, fifteen-a and fifteen-b, article three,
chapter twenty-nine-a of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended
and reenacted to read as follows:

§29A-3-15. Emergency legislative rules; procedure for promulgation;
definition.

§29A-3-15a. Disapproval of emergeney rules and amendments to emergency
rules by the secretary of state; judicial review.

§29A-3-15b. Disapproval of emergency rules and amendments to emergency
rules by the attorney general; judicial review.

§29A-3-15. Emergency legislative rules; procedure for
promulgation; definition.

(a) Any agency with authority to propose legislative
rules may, without hearing, find that an emergency
exists requiring that emergency rules be promulgated
and promulgate the same in accordance with this
section. Such emergency rules, together with a state-
ment of the facts and circumstances constituting the
emergency, shall be filed in the state register and shall
become effective upon the approval of the secretary of
state in accordance with section fifteen-a of t}_1is article
10 or upon the approval of the attorney general m_accord—
11  ance with section fifteen-b or upon the thirty-flfth day
12 following such filing, whichever occurs first. Such

O o030 U W -~
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emergency rules may adopt, amend or repeal any
legislative rule, but the circumstances constituting the
emergency requiring such adoption, amendment or
repeal shall be stated with particularity and be subject
to de novo review by any court having original jurisdie-
tion of an action challenging their validity. Fourteen
copies of the rules and of the required statement shall
be filed immediately with the secretary of state and one
copy shall be filed immediately with the legislative rule-
making review committee.

An emergency rule shall be effective for not more
than fifteen months and shall expire earlier if any of the
following occurs:

(1) The secretary of state, acting under the authority
provided for in section fifteen-a of this article, or the
attorney general, acting under the authority provided
for in section fifteen-b of this article, disapproves the
emergency rule because (A) the agency has exceeded the
scope of its statutory authority in promulgating the
emergency rule; (B) an emergency does not exist
justifying the promulgation of such rule; or (C) the rule
was not promulgated in compliance with the provisions
of this section.

(2) The agency has not previously filed and fails to file
a notice of public hearing on the proposed rule within
thirty days of the date the proposed rule was filed as
an emergency rule; in which case the emergency rule
expires on the thirty-first day.

(3) The agency has not previously filed and fails to file
the proposed rule with the legislative rule-making
review committee within ninety days of the date the
proposed rule was filed as an emergency rule; in which
case the emergency rule expires on the ninety-first day.

(4) The Legislature has authorized or directed pro-
mulgation of an authorized legislative rule dealing with
substantially the same subject matter since such
emergency rule was first promulgated, and in which
case the emergency rule expires on the date the
authorized rule is made effective.

(6) The Legislature has, by law, disapproved of such
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emergency rule; in which case the emergency rule
expires on the date the law becomes effective.

(b) Any amendment to an emergency rule made by
the agency shall be filed in the state register and does
not constitute a new emergency rule for the purpose of
acquiring additional time or avoiding the expiration
dates in subdivision (1), (2), (3) or (4), subsection (a) of
this section: Provided, That such emergency amendment
shall become effective upon the approval of the secretary
of state in accordance with section fifteen-a of this
article or upon approval of the attorney general in
accordance with section fifteen-b of this article or upon
the thirty-fifth day following such filing, whichever
occurs first.

(c) Once an emergency rule expires due to the
conclusion of fifteen months or due to the effect of
subdivision (1), (2), (3) or (4), subsection (a) of this
section, the agency may not refile the same or similar
rule as an emergency rule.

(d) Emergency legislative rules currently in effect
under the prior provisions of this section may be refiled
under the provisions of this section,

(e) The provision of this section shall not be used to
avoid or evade any provision of this article or any other
provisions of this code, including any provisions for
legislative review and approval of proposed rules. Any
emergency rule promulgated for any such purpose may
be contested in a judicial proceeding before a court of
competent jurisdiction.

(f) The legislative rule-making review committee may
review any emergency rule to determine (1) whether the
agency has exceeded the scope of its statutory authority
in promulgating the emergency rule; (2) whether there
exists an emergency justifying the promulgation of such
rule; and (3) whether the rule was promulgated in
compliance with the requirements and prohibitions
contained in this section. The committee may recom-
mend to the agency, the Legislature, or the secretary of
state such action as it may deem proper.
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(g) For the purposes of this section, an emergency
exists when the promulgation of a rule is necessary for
the immediate preservation of the public peace, health,
safety or welfare or is necessary to comply with a time
limitation established by this code or by a federal statute
or regulation or to prevent substantial harm to the
public interest.

§29A-3-15a. Disapproval of emergency rules and amend-

W0 -3 Ui

ments to emergency rules by the secretary
of state; judicial review.

(a) Upon the filing of an emergency rule or filing of
an amendment to an emergency rule by an agency,
under the provisions of section fifteen of this article, by
any agency, except for the secretary of state, the
secretary of state shall review such rule or such
amendment and, within thirty-five days of such filing,
shall issue a decision as to whether or not such
emergency rule or such amendment to an emergency
rule should be disapproved. An emergency rule filed by
the secretary of state shall be reviewed by the attorney
general as provided for in section fifteen-b of this
article.

(b) The secretary of state shall disapprove an emer-
gency rule or an amendment to an emergency rule if he
determines:

(1) That the agency has exceeded the scope of its
statutory authority in promulgating the emergency rule
or in filing an amendment to the emergency rule;

(2) That an emergency does not exist justifying the
promulgation of the rule or the filing of an amendment
to the rule; or

(8) That the rule or an amendment to the rule was not
promulgated in compliance with the provisions of
section fifteen of this article.

{(c) If the secretary of state determines, based upon the
contents of the rule or the supporting information filed
by the agency, that the emergency rule should be
disapproved, he may disapprove such rule without
further investigation, notice or hearing. If, however, the



|
|

Ch. 2]

30
31
32
33
34
35
36
37
38
39

40
41
42
43
44
45
46
47
48
49
50
51
52
53
b4

55
56
57
58
59

60
61

62

63
64
65

ADMINISTRATIVE PROCEDURES 11

secretary of state concludes that the information
submitted by the agency is insufficient to allow a proper
determination to be made as to whether the emergency
rule should be disapproved, he may make further
investigation, including, but not limited to, requiring
the agency or other interested parties to submit
additional information or comment or fixing a date,
time and place for the taking of evidence on the issues
involved in making a determination under the provi-
sions of this section.

(d} If the secretary of state determines, based upon
the contents of the amendment to an emergency rule or
the supporting information filed by the agency, that the
amendment to the emergency rule should be disap-
proved, he may disapprove such amendment without
further investigation, notice or hearing. If, however, the
secretary of state concludes that the information
submitted by the agency is insufficient to allow a proper
determination to be made as to whether the amendment
should be disapproved, he may make further investiga-
tion, including, but not limited to, requiring the agency
or other interested parties to submit additional informa-
tion or comment or fixing a date, time and place for the
taking of evidence on the issues involved in making a
determination under the provisions of this section.

(e) The determination of the secretary of state shall
be reviewable by the supreme court of appeals under its
original jurisdiction, based upon a petition for a writ of
mandamus, prohibition or certiorari, as appropriate.
Such proceeding may be instituted by:

(1) The agency which promulgated the emergency
rule;

(2) A member of the Legislature; or

(3) Any person whose personal property interests will
be significantly affected by the approval or disapproval
of the emergency rule by the secretary of state.

§29A-3-15b. Disapproval of emergency rules and amend-

ments to emergency rules by the attorney
general; judicial review.
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(a) Upon the filing of an emergency rule or filing of
an amendment to an emergency rule by the secretary
of state under the provisions of section fifteen of this
article, the attorney general shall review such rule or
such amendment and, within thirty-five days of such
filing, shall issue a decision as to whether or not such
emergency rule or such amendment to an emergency
rule should be disapproved.

(b) The attorney general shall disapprove an emer-
gency rule or an amendment to an emergency rule if he
determines:

(1) That the secretary of state has exceeded the scope
of its statutory authority in promulgating the emer-
gency rule or in filing an amendment to the emergency
rule;

(2) That an emergency does not exist justifying the
promulgation of the rule or the filing of an amendment
to the rule; or

(3) That the rule or an amendment to the rule was not
promulgated in compliance with the provisions of
section fifteen of this article.

(c) If the attorney general determines, based upon the
contents of the rule or the supporting information filed
by the secretary of state, that the emergency rule should
be disapproved, he may disapprove such rule without
further investigation, notice or hearing. If, however, the
attorney general concludes that the information submit-
ted by the secretary of state is insufficient to allow a
proper determination to be made as to whether the
emergency rule should be disapproved, he may make
further investigation, including, but not limited to,
requiring the secretary of state or other interested
parties to submit additional information or comment or
fixing a date, time and place for the taking of evidence
on the issues involved in making a determination under
the provisions of this section.

(d) If the attorney general determines, based upon the
contents of the amendment to an emergency rule or the
supporting information filed by the agency, that the
amendment to the emergency rule should be disap-
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41 proved, he may disapprove such amendment without
42  further investigation, notice or hearing. If, however, the
43 attorney general concludes that the information submit-
44 ted by the agency is insufficient to allow a proper
45 determination to be made as to whether the amendment
46 should be disapproved, he may make further investiga-
47 tion, including, but not limited to, requiring the agency
48 or other interested parties to submit additional informa-
49 tion or comment or fixing a date, time and place for the
50 taking of evidence on the issues involved in making a
51 determination under the provisions of this section.

52 (e) The determination of the attorney general shall be
53 reviewable by the supreme court of appeals under its
54 original jurisdiction, based upon a petition for a writ of
55 mandamus, prohibition or certiorari, as appropriate.
56 Such proceeding may be instituted by:

57 (1) The secretary of state;
58 (2) A member of the Legislature; or

59 (3) Any person whose personal property interests will
60 be significantly affected by the approval or disapproval
61 of the emergency rule by the attorney general.

CHAPTER 3

{H. B. 2210—By Delegates Love and Schadier)

|Passed February 19, 1991; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section one, article two-b,
chapter nineteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to continuation of the meat inspection program.

Be it enacted by the Legislature of West Virginia:

That section one, article two-b, chapter nineteen of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 2B. INSPECTION OF ANIMALS, MEAT AND MEAT
PRODUCTS.
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§19-2G-10. Termination of program by law,

Pursuant to the provisions of section four, article ten,
chapter four of this code, the tree fruit industry self-
improvement assessment board shall continue to exist
until the first day of July, one thousand nine hundred
ninety-three, to allow for the completion of an audit by
the joint committee on government operations.

&

CHAPTER 5

(Com. Sub. for S. B. 87—By Senators Hawse and Brackenrich)

D TR O DN

[Passed February 14. 1991: in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend article nine, chapter nineteen of the code
of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section thirty-four-a, relating to authority of the
commissioner of agriculture to promulgate rules
regulating the disposal of dead poultry.

Be it enacted by the Legislature of West Virginia:

That article nine, chapter nineteen of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section thirty-four-a, to read as follows:

ARTICLE 9. DISEASES AMONG DOMESTIC ANIMALS.

§19-9-34a. Authority of commissioner to promulgate
rules regulating disposal of dead poultry.

Notwithstanding any other provision of the law, the
commissioner of agriculture is authorized to promulgate
rules to regulate the disposal of dead poultry or other
domestic fowl by persons, firms or corporations engaged
in growing poultry or other domestic fowl for commer-
cial purposes. Said rules shall encompass disposal
methodologies of compesting, incineration and render-
ing and shall include emergency situations of flock
depopulation, abnormal death losses or serious disease
outbreak, all in accordance with the provisions of
chapter twenty-nine-a of this code.

O W01 WL
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14 (c) “Department” means the department of agricul-
15 ture of the state of West Virginia.

16 (d) “Livestock” means cattle, horses, swine, sheep,
17 goats or any other animal of the bovine, equine, porcine,
18 ovine or caprine specie, and domestic poultry.

19 (e) “Livestock dealer” means a person other than a
20 livestock producer who buys, receives or assembles
21 livestock for resale, either for his/her own account or
22  that of another person.

23 (f) “Livestock producer” means a person selling
24 livestock which he/she has raised or livestock which
25 he/she has additionally purchased and summered or
26 wintered.

27 (g) “Person” means an individual, partnership, corpo-
28 ration, association or other legal entity.

§19-10B-4. Applicant to furnish bond.

1 Before issuing any livestock dealer’s license, the
commissioner shall require the applicant to file either:

2

3 (1) A properly attested sworn statement that he or she
4 is maintaining a valid surety bond pursuant to the
5 requirements of The United States Department of
6 Agriculture Packers and Stockyards Act of 1921, 42
7 Stat 159.7 USCA, 181 as amended; or

8

(2) A fully executed bond in an amount prescribed by
9 the commissioner by regulation, but not less than ten
10 thousand dollars, for the benefit of the sellers of
11 livestock who have been wronged or damaged by any
12  fraud or fraudulent practices of the livestock dealer and
13 so adjudged by a court of competent jurisdiction, and
14 who shall have the rights of action for damage for
15 compensation against such bonds. The bond may
16 include, at the option of the applicant, corporate surety
17 bonding, collateral bonding (including costs and secur-
18 ities), establishment of an escrow account, an irrevoca-
19 ble letter of credit or a combination of these methods.
20 If collateral bonding is used, the livestock dealer may
21 elect to deposit cash, or collateral securities or certifi-
29 cates as follows: Bonds of the United States or its
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12 (b) The order by the commissioner shall be served
13 upon all persons affected thereby by registered mail.
14 Within ten days of receipt of such order, any party
15 adversely affected thereby may, in writing, request a
16  hearing before the commissioner. Such hearing and any
17  judicial review thereof shall be conducted in accordance
18 with the applicable provisions of articles five and six,
19  chapter twenty-nine-a of this code, as if the same were
20  set forth herein in extenso. The effect of any order shall
21 be suspended during the course of any hearing or
22  subsequent appeals.

23 (¢) The board of review shall be appointed by the
24 commissioner and shall include three persons who are
25 residents of West Virginia and citizens of the United
26 States. One member shall be a licensed livestock dealer,
27 one member shall be a verified livestock producer, and
28 one member shall represent the livestock public market
29 industry. The members shall be appointed for terms of
30 three years and may serve successive terms: Prowded,
31 That at the inception of the board, one member shall be
32 appointed for a three year term, one member for a two
33 year term and one member for a one year term. The
34 first year term shall expire on the first day of January,
35 one thousand nine hundred ninety-two, and subse-
36 quently thereafter the terms shall expire on the first day
37 of January of each year. There shall be no limit to the
38 number of consecutive terms a member may serve on
39 the board. Board members shall receive no compensa-
40 tion for their service on the board, but shall be entitled
41 to receive reimbursement for expenses in accordance
42  with the department of agriculture’s travel regulations.

§19-10B-7. Refusals, suspensions or revocation of licenses.

The commissioner may refuse to grant or may
suspend or revoke a livestock dealer’s license when it is
determined from the evidence that there is reasonable
cause to believe that any of the following situations
exists:

(a) Where the applicant or licensee has violated the
laws of the state or official regulations governing the
interstate or intrastate movement, shipment or trans-
portation of livestock.

W30 LA WN =
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9 concurrent jurisdiction with circuit courts to enforce the
10 provisions of this article.

11 (b) Ciwvil penaliies.

12 (1) Any person violating a provision of this article or
13  rule adopted hereunder may be assessed a civil penalty
14 by the commissioner. In determining the amount of any
15 civil penalty, the commissioner shall give due consider-
16  ation to the history of previous violations of any person,
17 the seriousness of the violation, and the demonstrated
18 good faith of any person charged in attempting to
19 achieve compliance with this article before and after
20  written notification of the violation.

21 (2) The commissioner may assess a penalty of not
22 more than five hundred dollars for the first offense, and
23 not less than five hundred dollars nor more than five
24 thousand dollars for the second and subsequent offenses.

25 (3) The civil penalty is payable to the state of West
26 Virginia and is collectible in any manner now or
27 hereafter provided for collection of a debt. Any person
28 liable to pay the civil penalty and neglecting or refusing
29 to pay the same, shall be assessed interest at ten percent
30 from the date the penalty was assessed. Such penalty
31 and interest constitute a lien in favor of the state of West
32  Virginia and shall attach on the person’s property when
33 such lien is properly recorded in the county where the
34 property is situated. There shall be no cost as a condition
35 precedent to recording.

36 (¢) Notwithstanding any other provision of law to the
37 contrary, the commissioner may promulgate and adopt
38 rules in accordance with the provisions of chapter
39 twenty-nine-a of this code, which permit consgn}s
40 agreements or negotiated settlements for the civil
41 penalties assessed as a result of violat-ion of Fh.e
42 provisions of this article, and which deal with the civil
43 penalties and procedures thereunder.

44 (d) No state court may allow for the recovery of
45 damages for any administrative action taken if the court
46 finds that there was a probable cause for such action.
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CHAPTER 7

(Com. Sub, for S. B. 381—By Senator Hawse)

[Passed March 7, 1991; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact articles eleven and eleven-a,
chapter nineteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended; and to
further amend said chapter by adding thereto two new
articles, designated articles eleven-b and twenty-eight,
all relating to bulk milk trade law; purpose; definitions;
permit for the purchase of milk; certificates of profi-
ciency; licenses; purchase of milk; adulteration; prohib-
ited acts; powers and duties of commissioner; suspen-
sion, revocation or denial of permits, licenses and
certificates of proficiency; hearings and appeais;
eriminal penalties; civil penalties; negotiated
agreement; payment of fees; cooperation with other
entities; confidentiality of trade secrets; dairy products
and imitation dairy products standards law; purpose;
definitions; permits; labeling; adulteration; misbranded;
prohibited acts; approved sampling and testing meth-
ods; approved laboratories; powers and duties of
commissioner; suspension, revocation or denial of
permits; hearings and appeals; eriminal penalties; civil
penalties; negotiated agreement; payment of fees;
cooperation with other entities; confidentiality of trade
secrets; frozen desserts and imitation frozen desserts
law; purpose; definitions; frozen dessert manufacturer
permit; labeling; adulteration; misbranded; prohibited
acts; approved sampling and testing methods; approved
laboratories; powers and duties of commissioner;
suspension, revocation or denial of permits; hearings
and appeals; criminal penalties; civil penalties; nego-
tiated agreement; payment of fees; cooperation with
other entities; confidentiality of trade secrets; and
moving the article relating to vitamin and mineral
enrichment of flour and bread to a new place in the
chapter to allow all articles relating to milk and milk
products to be sequentially grouped together.
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Be it enacted by the Legislature of West Virginia:

That articles eleven and eleven-a, chapter nineteen of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted; and that said chapter
be further amended by adding thereto two new articles,
designated articles eleven-b and twenty-eight, all to read as
follows:

Article
11. Bulk Milk Trade Law.
11A. Dairy Products and Imitation Dairy Products Law.
11B. Frozen Desserts and Imitation Frozen Desserts Law.
28. Vitamin and Mineral Enrichment of Flour and Bread.

ARTICLE 11. BULK MILK TRADE LAW.

§19-11-1. Purpose.

§19-11-2. Definitions.

§19-11-8. Permit for the purchase of milk.

§19-11-4.  Certificates of proficiency.

§19-11-5. Licenses.

§19-11-6.  Purchase of milk.

§19-11-7. Adulteration.

§19-11-8. Prohibited acts.

§19-11-9, Powers and duties of commaissioner.

§19-11-10. Suspension, revocation or denial of permits, licenses and
certificates of proficiency.

§19-11-11. Hearings and appeals.

§19-11-12. Criminal penalties; civil penalties; negotiated agreement.

§19-11-13. Payment of fees.

§19-11-14, Cooperation with other entities.

§19-11-15. Confidentiality of trade secrets.

§19-11-1. Purpose.

1 It is the intent of the Legislature that this article
2 regulate the purchase of milk on the basis of weight,
8 measure or components in the milk; confer powers and
4 impose duties upon the commissioner of agriculture;
5 prescribe penalties; and provide for the enforcement
6 thereof.
7
8

Furthermore, except where otherwise indicated it is

the intent of the Legislature that this article substan-

9 tially conform with the federal regulations promulgated
10 under the authority of the United States secretary of
11  health and human services in order to provide for the
12 movement of bulk milk, cream and the products
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manufactured from milk and eream in interstate and

intrastate commerce with a minimum of economic
barriers.

§19-11-2. Definitions.

1
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(a) “Adulterated” means milk or the products manu-
factured from milk meeting one or several of the
conditions listed in section seven of this article.

(b) “Certified tester” means any person who has
passed an examination in milk testing, weighing and
sampling conducted by the commissioner.

(¢) “Certified weigher and sampler” means any person
who has passed an examination in milk weighing and
sampling conducted by the commissioner.

(d) “Clean” means the condition where no residue
remains on a surface that will, or is likely to, cause
adulteration or other contamination.

(e) “Commissioner” means the commissioner of agri-
cuiture of the state of West Virginia or his or her duly
authorized agent.

(f) “Component” means any of the constituent parts of

milk in the solids-not-fat, milk fat or water portion of
the milk.

(g) “Dairy plant” means any place, premises, or
establishment where milk is collected, handled, pro-

cessed, stored, pasteurized or prepared for further
distribution.

(h) “Distribute” means the act of transporting,
holding for sale, offering for sale, selling, bartering,
parceling out, giving or otherwise disposing of milk.

(i) “Embargo” means an order to withdraw milk from
distribution. An embargo shall detain such milk or milk
product and prohibit the transportation or distribution
of milk as provided in section nine of this article.

_ (3) “Manufacture” means pasteurizing, ultrapasteuriz-
ing, formulating or compounding milk or packaging or
preparing said product for distribution.
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(k) “Milk” means the normal lacteal secretion, prac-
tically free from colostrum, obtained by the complete
milking of one or more healthy cows or goats prior to
pasteurization or ultrapasteurization. The term may
include the components of milk, including cream.

() “Milk fat” means fat or butterfat in milk.

{m) “Milk producer” means any person who operates
a dairy farm and who provides, sells or offers milk for
sale,

(n) “Milk hauler” means any person who transports
milk in an unpackaged form.

(0) “Person” means any individual, partnership,
association, fiduciary, firm, company, corporation, or
any organized group of persons whether incorporated or
not. The term “person” extends to the agents, servants,
officers and employees of the person.

(p) “Receiving station” means any place, premises, or
establishment where milk in unpackaged form is
received, collected, handled, stored or cooled and
prepared for further transporting.

(q) “Sanitization” means the application of any
effective method or substance to a clean surface for the
destruction of pathogens, and of other organisms as far
as practicable. Such treatment shall not adversely affect
the equipment, the milk or the health of the consumers
consuming the milk or milk products manufactured in
the equipment and shall be a method acceptable to the
commissioner.

(r) “Solids-not-fat” means all components of milk that
are not milk fat or water.

(s) “Transport” means the movement of milk or milk
products from one facility to another in a manner that
maintains adequate temperatures and protects the
product from freezing temperatures, exposure to the sun
and from sources of contamination.

(t) “Transfer station” means any place, premises or
establishment where milk is transferred directly from

one transport tank to another.
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(u) “Transport tank” means any tank which is used
for the pickup of milk or the transportation of milk to

or from any milk producer, dairy plant, receiving
station, or transfer station.

§19-11-3. Permit for the purchase of milk.

1
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10

11
12
13
14
15
16
17
18
19
20
21

22
23

(a) A “permit for the purchase of milk” shall be issued
by the commissioner to each place of operation of each
person receiving or buying milk on the basis of the
components in the product or weight or measure
regardless of the method of settlement, except that
transfer stations are exempt from this provision. The

permit shall expire on the thirty-first day of March
following date of issue.

(b) Permits are not transferable with respect to
persons or locations.

(¢) Permits shall be applied for at least fifteen days
before the date that the current permit expires or within
fifteen days of the date that the person intends to engage
in business. Application for all permits shall be made
on forms supplied by the commissioner and provide such
information as may be considered reasonably necessary
by the commissioner. All applications shall be accom-
panied by a fee of fifteen dollars. A penalty of two
dollars shall be added to all permits that are not applied

for or renewed within the time limits set forth in this
subsection.

(d) Permits shall be posted prominently at the place
of operation.

§19-11-4. Certificates of proficiency.

W1 W

(a) Certificates of proficiency shall be issued by the
commissioner to individuals who successfully pass an
examination given under the terms of this article.

(b) Persons requesting an examination shall pay an
examination fee of fifteen dollars at the time of the
request. Requests for certification for several tests at
one time shall be covered under one examination fee.
Reexaminations or examinations for additional tests
subsequent to the issuing of a certificate will require an
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10 additional fee of fifteen dollars. Only persons of good
11  character shall be allowed to take this examination.
12 Examinations shall be given within thirty days of the
13 request and at the time and place that the commissioner
14 shall designate.

15 (c) The examination to weigh and sample milk shall
16  cover the skills needed to weigh and sample milk for the
17  purpose of establishing a price based on the components
18 or weight or volume of the product.

19 (d) The examination to test milk shall cover the skills
20 needed to test, weigh, measure and sample milk for the
21 purpose of establishing a price based on the components
22 or the weight or measure of the product. The examina-
23 tion will test the proficiency of performing the Babecock
24 test and all other testing methods used by that person
25 for determination of the components of milk. The
26 certificate of proficiency shall state which testing
27 methods the applicant will be certified to perform.
28 Testers will have eight months from the effective date
29 of this article to obtain certificates for specific tests and
30 licenses shall be issued under the former certificates
31 during this time period.

32 (e) Certificates shall be issued under a serial number
33 to the person that passed the examination and shall be
34 permanent, except that in the case where the person
35 does not obtain a license as provided for under section
36 five of this article for five successive years then the
37 certificate will gutomatically expire.

38 (f) Certificates shall be posted prominently at the
39 person’s place of business.

40 (g) Persons who fail the examination may be issued
41 a temporary waiver by the commissioner under terms
42  established by rule. The temporary waiver is intended
43 to give the person the opportunity to learn the skills
44 needed to pass the examination. No temporary waiver
45 will be issued if the interests of milk producers and
46 purchasers of milk are not protected.

47 (h) If the examination to test milk is given at a site
48 that requires travel to an out-of-state location, the
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expenses incurred by the commissioner to travel to the

location shall be paid by the person requesting the
examination.

§19-11-5. Licenses.
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(a) Licenses shall be issued by the commissioner to
certified testers, certified weighers and samplers and to
laboratories performing tests for the components of
milk. Licenses are not transferable.

(b) Licenses shall expire on the thirtieth day of June
following date of issue: Provided, That weighers and
samplers licenses issued with an expiration date of the
thirty-first day of December, one thousand nine hundred
ninety-one, shall be extended, at no additional fee,
through the thirtieth day of June, one thousand nine
hundred ninety-two. Applications for all licenses shall
be made on forms supplied by the commissioner and
shall provide such information as may be considered
reasonably necessary by the commissioner for the
administration of this article. Licenses shall be applied
for at least fifteen days previous to the date when the
current license expires or at least five days before the
person intends to do business, except for persons who
operate a laboratory for the testing of milk where the
initial application shall be made at least thirty days
before the person intends to do business to allow for on-
site inspection prior to issuing the license. The applica-
tion for licenses shall be accompanied by a fee of ten
dollars. A penalty of two dollars shall be added to all

licenses that are not applied for or renewed within this
time limit.

(e) A “milk laboratory license” shall be issued to each
laboratory where a licensed milk tester performs
analytical operations. The license shall not be issued
until the commissioner is satisfied that the tests made
in such laboratory shall be conducted by qualified
persons, with adequate facilities and that such tests
shall be performed accurately and according to methods
approved by the commissioner.

(d) A “milk tester license” shall be issued to persons
who determine the weight, measure or components of
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milk for the purpose of establishing a purchase price for
such milk. The license will cover the performance of
each test used to determine the purchase price as listed
on the person’s certificate of proficiency. No test method
may be used under provisions of this license until the
person has obtained a certificate of proficiency for that
test.

(e) A “milk weighers and samplers license” shall be
issued to persons who weigh or sample milk for the
purpose of establishing a purchase price for such milk
and who are not involved in testing the components of
milk.

(f) Licenses shall be posted prominently at the
person’s place of business.

§19-11-6. Purchase of milk.

(a) No determination of the weight or measure of milk
may be made from a milk producer’s tank that is not
properly calibrated and level.

(b) No determination of the weight of milk in a
transport tank may be made with a device that is not
accurate.

(¢) Each person obtaining a sample of milk for the
purpose of establishing a purchase price shall imme-
diately record the sample data on the receipt. The
receipt shall contain the milk producer’s name or
number, the date and time of the sample, the temper-
ature of the product, the measuring rod reading, the
calculated weight, the name of the employer of the
weigher and sampler and the signature of the weigher
and sampler. A copy of the receipt shall be left with the
milk producer, or seller, at the time of obtaining the
sample.

(d) No test on milk may be made from a sample which
is in such condition as to prevent an accurate reading
of the components in the product.

(e) Only testing methods approved by the commis-
sioner may be used. The Babcock method or other
method approved by the commissioner shall be the
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(b) They bear or contain any added poisonous or
deleterious substance for which no safe tolerance has
been established by state or federal law or regulation
or which is found in the product in excess of an
established tolerance;

(¢) They are or have been produced, transported, or
held under unsanitary conditions;

(d) They contain any substance added thereto so as to
make them appear better or of a greater value than they
are; or

(e) They meet or have met other conditions of
adulteration as established by rule.

§19-11-8. Prohibited acts.

1
2

p—
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(a) No person may have in his possession with the
intent to sell, transport or manufacture any milk which
is adulterated within the meaning of this article.

(b} No person may interfere with or prohibit the
commissioner from performing the duties of his office.

(c) No person may fail to comply with the provisions
of an embargo order issued under this article.

(d) No person may fail to comply with the provisions
of a revocation, suspension or denial order issued under
this article.

(e) No person who in any official capacity obtains any
information under the provisions of this article that
would be considered trade secrets regarding the quality,
source and disposition of milk may use this information
to his or her own personal gain.

(f) No person may purchase milk in this state on the
basis of, or in any manner with reference to, the weight
or measure or the amount of components in the product
without a valid “permit for the purchase of milk” and
may not establish the price on the basis of measure-
ments or tests that have been performed in a dishonest,
incompetent, or inaccurate manner, or falsify the
records thereof,

(g) No person may weigh, measure, sample or test



32

25
26
27
28
29
30

31
32
33
34
35
36

37
38
39
40
41
42

43
44
45
46

AGRICULTURE {Ch.7

milk produced in this state for the purpose of establish-
ing a purchase price of the product without a valid
“milk tester license” and may not perform these duties
in a dishonest, incompetent or inaccurate manner,
falsify the records thereof, or use a testing method
unless he has been certified to use that method.

(h) No person may weigh, measure or sample milk
produced in this state for the purpose of establishing a
purchase price of the product without a valid “milk
weighers and samplers license” and may not perform
these duties in a dishonest, incompetent manner or
falsify the records thereof.

(i} No person may haul milk in or through this state
in a tank truck that has previously been used to haul
a chemical or foreign substance unless such tank truck
has been cleaned and sanitized according to the rules

promulgated by the commissioner prior to the hauling
of such milk.

(3) No person may sell, offer for sale or expose for sale
any milk that is from a herd that does not meet the

requirements for animal health as set by rule under this
article.

§19-11-9. Powers and duties of commissioner.

1
2
3
4
5
6
7
8

9
10

11
12
13
14
15

The commissioner has the power and duty to:

(a) Adopt, promulgate and enforce rules to carry out
the purpose of this article;

(b) Have access to and enter at all reasonable times
all places where milk produced in this state is stored,
purchased on the basis of weight or measure or
component content, transferred, transported, held or
used in the state and have access to all places where

samples, records, papers or documents relating to these
transactions are kept;

(¢) Inspect and photograph all places where milk
produced in this state is stored, purchased on the basis
of weight or measure or component content, transferred,
transported, held or used; inspect, audit and copy
records and papers relating to these activities and the
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16 sampling, testing and purchase of milk; examine
17 measuring and testing apparatus; examine milk and
18 milk samples and examine equipment used in holding
19 and transporting milk, except that inspections per-
20 formed under authority of the provisions of article
21 seven, chapter sixteen of this code will not be duplicated;

22 (d) Examine tanks, holding containers, vehicles, and
23 processing equipment holding or intended to hold milk
24 and collect evidence, including samples, from these
25 areas to establish compliance with this article;

26 (e) Open any tank or other container containing or
27 Dbelieved to contain milk or samples of milk, for the
28 purpose of inspecting and sampling;

29 (f) Issue permits, certificates, waivers and licenses;

30 (g) Suspend, revoke or deny permits, licenses or
31 certificates;

32 (h) Collect fees and expend moneys under the terms
33 of this article;

34 (i) Give examinations for proficiency in the weighing,

35 sampling and testing of milk;

36 (J) Issue embargoes for any milk which is or is
37 Dbelieved to be adulterated or that is not in compliance
38 with this article and to cause the transportation or
39 distribution of the milk to cease. Nothing in this article
40 may be construed as requiring the commissioner to issue
41 embargoes for minor violations of this article when he
42  or she believes that a written notice will serve the public
43 interest.

44 (1) When an embargo is issued, the commissioner shall
45 affix to such product or holding container in an
46 appropriate manner a tag or other marking giving
47 warning that such product is under embargo.

48 (2) The commissioner shall give written notice to the
49 custodian of the product under embargo describing the
50 violation and stating that the product is prohibited from
51 being transported or distributed and is ordered to be
52 held on the premises. This notice shall notify the
53 custodian of the right to request an immediate hearing
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under the rules that the commissioner shall adopt.

{(3) The commissioner may take action to seize and
condemn any product that is not brought into com-
pliance with this article and the rules issued under this

article within ninety days of the notice to the custodian
of the product.

(4) The commissioner has the authority to issue an
embargo against a perishable product, even if the
practical result is to bring about the involuntary
disposal of the product. The commissioner shall exercise
this power using all reasonable means to determine if
the product is adulterated or otherwise not in com-
pliance with this article in as short a time frame as
possible and shall promptly lift the embargo order if the
product is found to be in compliance with this article;

(k) Establish, maintain and make provision for milk
testing facilities; approve testing facilities; establish
reasonable fees for such tests; and incur such expenses

as may be necessary to maintain and operate these
facilities;

(1) Conduct all sampling and testing using methods set
forth in the fifteenth edition of and supplement to the
Official Methods of Analysis of the Association of
Official Analytical Chemists, published by the Associa-
tion of Official Analytical Chemists; or the fifteenth
edition of the Standard Methods for the Examination of
Dairy Products, published by the American Public

Health Association, Ine.; or methods approved by the
commissioner;

{(m) Obtain from any state court an order directing
any person to submit te inspection and sampling
subsequent to the refusal of any person to allow
inspection and sampling;

(n) Investigate complaints, showing good cause, that
the weighing and sampling or the testing of the raw

bulk milk is incorreect, inaccurate or performed in a
deceitful manner;

(0) Conduct hearings as provided by this article; and
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(p) Assess civil penalties and refer viplations to a
court of competent jurisdiction: Provided, That the
commissioner is not required to report for prosecution
minor violations of the article when he or she believes
that the public interest will be best served by a written
notice.

§19-11-10. Suspension, revocation or denial of permits,

00 =3 T DN

licenses and certificates of proficiency.

(a) The commissioner may deny any application for a
permit, license or certificate whenever said permit,
license or certificate has been applied for fraudulently,
the applicant has grossly interfered with the duties of
the commissioner or the applicant is determined to be
not in compliance with or not able to comply with this
article.

(b) The commissioner may suspend a permit, license
or certificate whenever a health hazard exists, the
permit, license, or certificate has been obtained fraud-
ulently, the holder has grossly interfered with the duties
of the commissioner or it is determined that the permit,
license or certificate holder is dishonest, deceitful,
incompetent or not in compliance with or is unable to
comply with this article. A person whose permit, license
or certificate has been suspended shall discontinue
operations covered by the permit, license or certificate
during the period of the suspension. The commissioner
may issue a summary suspension in cases where
violations of this article constitute a hazard to the publie
health, safety or welfare where the public interest
requires immediate action.

(1) Except for summary suspensions, the commis-
sioner shall give written notice to the person(s) affected
by the pending suspension, stating that he or she
contemplates suspension of the permit, license or
certificate and giving reasons therefor. The suspension
notice shall appoint a time and place for hearing and
shall be mailed by certified mail to the business address
of the permit, license, or certificate holder at least ten
days before the date set for the hearing. The commis-
sioner shall review the evidence presented at the
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hearing prior to issuing his decision.

(2) All summary suspensions shall be followed by a
notice of suspension, the reasons therefor, and an

opportunity for a hearing in accordance with this
article.

(8) At the end of the period of suspension, the permit,
license or certificate holder may resume operations
without reapplication for a permit, license or certificate.

(¢) The commissioner may revoke any permit, license
or certificate issued under this article whenever a health
hazard exists, the permit, license or certificate has been
obtained fraudulently, the holder has grossly interfered
with the duties of the commissioner or it is determined
that the holder is dishonest, deceitful, incompetent or
not in compliance with or is unable to comply with this
article. Any person whose permit, license or certificate
has been revoked shall immediately discontinue all

operations covered under the permit, license or
certificate.

(1) Before revoking any permit, license or certificate,
the commissioner shall give written notice to the persons
affected, stating that the revocation of the permit,
license or certificate is being contemplated and giving
reasons therefor. The revocation notice shall appeint a
time and place for hearing and shall be mailed by
certified mail to the business address of the permit,
license or certificate holder at least ten days before the
date set for the hearing. The commissioner shall review

the evidence presented at the hearing prior to issuing
his decision.

(2) At the end of the period of revocation a new
permit, license or certificate will not be issued without
the filing of an application, payment of the required fee
and compliance with all conditions that the commis-

sioner shall require for the reissuing of such permit,
license or certificate.

§19-11-11. Hearings and appeals.

1
2

(a) Any person aggrieved by any action taken under
this article shall be afforded the opportunity for a
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hearing before the commissioner under the rules
promulgated by the commissioner.

(b) Hearings shall be conducted aceording to proce-
dures set forth by rule,.

(c) All the testimony and evidence at a hearing shall
be recorded by mechanical means, which may include
the use of tape recordings.

The mechanical record shall be maintained for ninety
days from the date of the hearing and a transcript shall
be made available to the aggrieved party.

(d) Any party who feels aggrieved of the suspension,
revocation or denial order may appeal within sixty days
to the circuit court of the county in which the person’s
principal place of business is located.

§19-11-12. Criminal penalties; civil penalties; negotiated
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agreement.

(a) Criminal pernalties. — Any person violating any
provision of this article or rules adopted hereunder is
guilty of a misdemeanor, and, upon conviction thereof,
shall be fined not less than one hundred dollars nor more
than five hundred dollars for the first offense, and for
the second or subsequent offense shall be fined not less
than five hundred nor more than one thousand dollars,
or imprisoned in the county jail not more than six
months, or both fined and imprisoned. Magistrates have
concurrent jurisdiction with cireuit courts to enforce the
provisions of this article.

(b) Civil penalties. —

(1) Any person violating a provision of this article or
rules adopted hereunder may be assessed a civil penalty
by the commissioner. In determining the amount of any
civil penalty, the commissioner shall give due consider-
ation to the history of previous viclations of any person,
the seriousness of the violation, including any irrepar-
able harm to the environment, any hazards to the health
and safety of the public and any economic damages to
the public and the demonstrated good faith of any
person charged in attempting to achieve compliance
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with this article before and after written notification of
the viclation.

{2) The commissioner may assess a civil penalty of up
to one thousand dollars for any violation.

{3) The civil penalty is payable to the state of West
Virginia and is collectible in any manner now or
hereafter provided for collection of debt. If any person
liable to pay the civil penalty neglects or refuses to pay
the same, the amount of the civil penalty, together with
interest at ten percent, is a lien in favor of the state of
West Virginia upon the property, both real and per-
sonal, of such a person after the same has been entered
and docketed to record in the county where such
property is situated. The clerk of the county, upon
receipt of the certified copy of such, shall enter same to
record without requiring the payment of costs as a
condition precedent to recording.

{c) Notwithstanding any other provision of law to the
contrary, the commissioner may promulgate and adopt
rules which permit consent agreements or negotiated
settlements for the civil penalties assessed as a result of
violation of the provisions of this article.

{(d) Nothing in this article may be construed as
requiring the commissioner or his representative to
report for prosecution as & result of minor violations of
the article when he believes that the public interest will

be best served by a suitable notice of warning in
writing.

(e) Upon application by the commissioner therefor, the
circuit court of the county in which the violation 1is
occurring, has occurred or is about to occur, as the case
may be, may grant a temporary or permanent injunc-
tion restraining any person from violating or continuing
to violate any of the provisions of this article or any rule
promulgated under this article, notwithstanding the
existence of other remedies at law. Any such injunction
shall be issued without bond.

(f) No state court may allow for the recovery of
damages for any administrative action taken, if the
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62 court finds that there was a probable cause for the
63 action.

64 (g) It is the duty of the prosecuting attorney of the
65 county in which the violation occurred to represent the
66 department of agriculture, to institute proceedings and
67 to prosecute the person charged with such violation.

§19-11-13. Payment of fees.

1 All fees, penalties or other moneys collected by the
2 commissioner under the provisions of this article shall
3 be paid into a special account and expended upon the
4 order of the commissioner for the purpose of the
5 enforcement and administration of this article.

§19-11-14. Cooperation with other entities.

The commissioner may cooperate with and enter into
agreements with governmental agencies of this state,
other states, agencies of the federal government,
agencies of foreign governments, and private associa-
tions in order to carry out the purpose and provisions
of this article.

-11-15. Confidentiality of trade secrets.

The commissioner may not make public information
which contains or relates to trade secrets, commercial
or financial information obtained from a person or
privileged or confidential information: Provided, That
when revealing the information is necessary to carry out
the provisions of this article, this information may be
revealed, subject to a protective order, to any federal,
state or local agency consultant; or may be revealed,
subject to a protective order, at a closed hearing or in
10 findings of fact issued by the commissioner.

ARTICLE 11A. DAIRY PRODUCTS AND IMITATION DAIRY
PRODUCTS LAW.
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§19-11A-1.  Purpose.
§19-11A-2.  Definitions.
§19-11A-3. Permits.
§19-11A-4. Labeling.
§19-11A-5. Adulteration.
§19-11A-6. Misbranded.
§19-11A-7.  Prohibited acts.
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§19-11A-8. Approved sampling and testing methods.

§19-11A-9. Approved laboratories.

§19-11A-10. Powers and duties of commissioner.

§19-11A-11. Suspension, revocation or denial of permits.

§19-11A-12. Hearings and appeals.

§19-11A-13. Criminal penalties; civil penalties; negotiated agreement.
§19-11A-14. Payment of fees.

§19-11A-15. Cooperation with other entities.

§19-11A-16. Confidentiality of trade secrets.

§19-11A-1. Purpose.

Advances in food technology have resulted in the
development of a variety of products of similar usage as
standardized dairy products that are so similar in
appearance, odor and taste that they are difficult to
differentiate from dairy products. Therefore, it is the
purpose of this article to regulate these products in
addition to dairy products and to regulate their
marketing, to protect, promote and preserve the public
health and general welfare, to prevent fraud and
deception in the manufacture and trade of products
covered under this article, to establish labeling require-
ments and to establish standards of identity for dairy
products and imitation dairy products intended primar-
ily for human consumption.

Except where otherwise indicated, it is the intent of
the Legislature that this article substantially conform
with the federal regulations promulgated under the
authority of the United States secretary of health and
human services in order to provide for the movement of
milk products, cheeses and frozen desserts and imitation
dairy products in interstate and intrastate commerce
with a minimum of economic barriers.

§19-11A-2. Definitions.

1
2
3

4

5
6
7

(a) “Adulterated” means dairy products or imitation
dairy products meeting one or several of the conditions
listed in section five of this article.

(b) “Approved laboratory” means a laboratory ap-

proved by the commissioner under section nine of this
article.

(c) “Cheese” means blue, cheddar, cottage, cream,
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edam, gouda, gruyere, limburger, monterey jack,
mozzarella, muenster, neufchatel, romano, roquefort,
swiss or cold-pack cheese; pasteurized blended cheese
whether made from cow or goat milk; and such other
products as established by rule as a cheese.

(d) “Clean” means the condition where no residue
remains on a surface that will, or is likely to, cause
adulteration.

(e) “Commissioner” means the commissioner of
agriculture of the state of West Virginia or his or her
duly authorized agent.

(f) “Dairy products” means milk products, frozen
desserts and cheeses as defined in this article which are
intended for human consumption.

(g) “Distributor” means any person who distributes
dairy products or imitation dairy products. The term
does not include persons who are exclusively retailers.

(h) “Distribute” means the act of transporting, holding
for sale, offering for sale, selling, bartering, parceling
out, giving or otherwise disposing of dairy products or
imitation dairy products. This term does not apply to a
firm listed as a distributor on the label if the firm is
not engaged in the activities listed in this subsection
within the state of West Virginia.

(i) “Embargo” means an order to withdraw a dairy
product or imitation dairy product from distribution or
to stop a manufacturing operation. An embargo shall
detain such product and prohibit the manufacturing
process as provided in section ten of this article.

(j) “Freezer” means mechanical equipment used to
lower the temperature of a mix, with or without
incorporating air into the mix during the freezing
process. Freezers may operate on a continuous or batch

basis.

(k) “Frozen dessert” means ice cream, frozen custard,
French ice eream, French custard ice cream, ice milk,
goat’s milk ice cream, goat’s milk ice milk, fruit sherbet,
nonfruit sherbets, frozen dietary dessert, frozen yogurt,
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frozen lowfat yogurt, milkshakes, any mix used to make
such frozen desserts whether quiescently frozen or
frozen while mixed and such other products as estab-
lished by rule as a frozen dessert whether made with
milk products from a cow or goat.

(1) “Imitation dairy products” means products that are
manufactured, packaged or labeled so as to resemble the
composition, physical and sensory properties of dairy
products, which contain dairy produects or milk-derived
ingredients and which are intended to be used as a
substitute for a dairy product.

{(m) “Label” means the display of written, printed or
graphic matter upon or affixed to the package in which

the dairy produet or imitation dairy product is
distributed.

(n) “Labeling” means all representations disseminated
in any manner or by any means other than by the label,
which induce or which are likely or intended to induce

the purchase or use of dairy products or imitation dairy
products.

(o) “Manufacture” means pasteurizing, ultrapasteuriz-
ing, formulating, compounding, freezing, packaging or
preparation for distribution of dairy products or
imitation dairy products.

(p) “Manufacturer” means any person who manufac-
tures dairy products or imitation dairy products.

(q) “Milk-derived ingredients” means whey, modified
whey products, casein, caseinates, lactose, lactalbumins
and lactoglobulins used in fluid, concentrated or dry

form and such other ingredients established by rule as
a milk-derived ingredient.

(r) “Milk products” means milk, acidified milk,
cultured milk, concentrated milk, sweetened condensed
milk, sweetened condensed skim milk, lowfat dry milk,
nonfat dry milk, nonfat dry milk fortified with vitamins
A and D, evaporated milk, evaporated skim milk, lowfat
milk, acidified lowfat milk, cultured lowfat milk, skim
milk, acidified skim milk, cultured skim milk, dry
whole milk, cream, dry cream, heavy ecream, light
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85 cream, light whipping cream, sour cream, acidified sour
86 cream, eggnog, half-and-half, sour half-and-half, acidi-
87 fied sour half-and-half, butter, yogurt, lowfat yogurt,
88 nonfat yogurt and such other products established by
89 rule as a milk product whether made with milk
90 products from a cow or goat.

91 (s) “Milk fat” means fat in dairy produects or in milk-
92 derived ingredients.

93 (t) “Misbranded” means dairy products or imitation
94 dairy products meeting one or several of the conditions
95 listed in section six of this article.

96 (u) “Mix"” means the product that when frozen
97 produces a frozen dessert or an imitation of a frozen
98 dessert.

99 (v) “Official sample” means any sample taken in
100 accordance with the provisions of this article.

101 (w) “Package” means any container holding dairy
102 products or imitation dairy products.
103 (x) “Pasteurized” means the process of uniformly

104 heating every particle of a dairy product or imitation
105 dairy product, holding it in the heated state and cooling
106 it, in equipment under conditions of temperature and
107 time that is established in the Grade “A” Pasteurized
108 Milk Ordinance, 1989 revision, published by the United
109 States depariment of health and human services:
110 Provided, That nothing contained in this definition shall
111 be construed as barring any other process which may
112 be approved by the commissioner or the state director
113 of health that results in products that are free from
114 pathogens.

115 (v} “Person” means any individual, partnership,
116 association, fiduciary, firm, ecompany, corporation, or
117 any organized group of persons whether incorporated or
118 not. The term “person” extends to the agents, servants,
119 officers and employees of the person.

120 (z) “Retailer” means the person who sells dairy
121 products or imitation dairy products only to the ultimate
122 consumer, who does not transport dairy products or
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imitation dairy products in any manner except between
buildings on the same lot or within the retail premises
and who sells frozen desserts from a freezer only at the
firm where the freezer is located.

(aa) “Sanitization” means the application of any
effective method or substance to a clean surface for the
destruction, as far as practicable, of pathogens and other
organisms. Such treatment shall not adversely affect the
equipment, the milk or the health of the consumers
consuming the produects manufactured in the equipment
and shall be a method acceptable to the commissioner.

(bb) “Transport” means the movement from one
facility to another of dairy products and imitation dairy
products in a manner that maintains adequate temper-
atures and protects the product from freezing temper-

atures, exposure to the sun and from sources of
contamination.

(cc) “Ultrapasteurized” means the process of heating
every particle of a dairy product or imitation dairy
product at or above two hundred eighty degrees
Fahrenheit for at least two seconds either before or after
packaging so as to produce a product which has an
extended shelf life under refrigerated conditions.

§19-11A-3. Permits,

1
2
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(a) Permits are not transferable with respect to
persons or locations.

(b) Application for all permits shall be made on forms
supplied by the commissioner and shall provide such

information as may be considered necessary by the
commissioner.

(c) Permits shall be posted prominently at the place
of operation.

(d) A dairy products distributors permit shall be
issued by the commissioner to each person distributing
dairy products in this state, even if there is no perma-
nent location maintained in this state. Persons maintain-
ing multiple permanent locations in this state or
distributing into this state from several locations shall
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15 obtain a permit for each location. Application shall be
16 made at least fifteen days before the date that the
17  current permit expires or within fifteen days of the date
18 that the person intends to engage in business. The
19  application shall be accompanied by a fee of fifteen
20 dollars. A penalty of two dollars shall be added to all
21 permits that are not applied for or renewed within this
22 time limit. Permits shall expire on the thirty-first day
23  of March following date of issue: Provided, That firms
24 that have a permit with an expiration date of the
25  thirtieth day of June, one thousand nine hundred ninety-
26  one, on the date of implementation of this article shall
27 be allowed to make application for a dairy produects
28 permit for the period of the first day of July, one
29  thousand nine hundred ninety-one, through the thirty-
30 first day of March, one thousand nine hundred ninety-
31 two, at a fee of ten dollars.

32 (e) A dairy products distributors permit is not
33 required for persons who distribute only aseptically
34 processed and hermetically sealed dairy products or
35 frozen desserts, dry dairy products or dry frozen dessert
36 mixes.

37 (f) A temporary marketing permit may be issued by
38 the commissioner for the marketing of dairy products
39 that are not covered by an established standard. The
40 temporary permit may be issued according to proce-
41 dures established by rule. Persons applying for a
42 temporary marketing permit shall have a valid dairy
43 products distributors permit. There is no fee for the

44  permit.
§19-11A-4. Labeling.

1 (a) All packages of dairy products or imitation dairy
2 products shall have a label upon or affixed to the
3 package. The label shall be legible and of a print size
4 and style easily readable by the ordinary citizen. The
5 information required in this section shall be on each
6 label and shall be stated in English.

7

8

(b) The label shall contain the following information:

(1) The name of the product;
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(2) The quantity of the contents;

(3) The name and address of the manufacturer,
packer or distributor: Provided, That the manufactur-
er’s plant code or name and address shall always appear
on the label for Grade “A” products; and

(4) Such other information as the commissioner shall
require by rule.

§19-11A-5. Adulteration.

-1 UL oD

Any dairy preduct or imitation dairy product referred
to in this article is considered adulterated within the
meaning of this article if it:

(a) Bears or contains any poisonous or deleterious

substance or compound in a quantity which may render
it injurious to health;

(b) Contains any coloring substance or flavoring
matter that may be deleterious to health;

(c) Bears or contains any added poisonous or delete-
rious substance for which no safe tolerance has been
established by state or federal law or regulation or

which is found in the product in excess of an established
tolerance;

(d) Does not meet the quality standards set forth in
this article;

(e) Is or has been manufactured under conditions not
in conformity with the provisions of this article;

(f) Is or has been produced, processed, prepared or
held under unsanitary conditions;

(g) Has not been manufactured according to the

provisions of the applicable standard of identity or that
contains pathogens after manufacture;

(h) Is or has been stored in a package composed, in
whole or in part, of any poisonous or deleterious

substance which may render the contents injurious to
health;

(i) Contains any substance added thereto or mixed or

packed therewith so as to make it appear better or of
greater value than it is; or
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(7) Meets or has met other conditions of adulteration
as established by rule.

§19-11A-6. Misbranded.
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Any dairy product or imitation dairy product referred
to in this article is considered misbranded within the
meaning of this article if:

(a) It is labeled as a product for which there is a
standard established by this article and it does not
conform to such standards;

(b) Its label or labeling is false or misleading in any
particular;

(c) It is not labeled in accordance with the require-
ments of this article;

(d) Any word, statement or other information required
by this article to appear on the label or the labeling is
not prominently placed thereon with such conspicuous-
ness as compared with other words, statements, designs
or devices in the labeling and in such terms as to render
it likely to be read or understcod by the ordinary person
under customary conditions of purchase and use;

(e) Damage or inferiority has been concealed by any
means; or

(f) It meets or has met other conditions of misbranding
as established by rule.

§19-11A-7. Prohibited acts.

O D00 =IO UV =
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(a) No person may distribute, sell, offer for sale, hold
for sale or have in his possession with the intent to sell
any dairy product or imitation dairy product which is
adulterated or misbranded within the meaning of this
article.

(b) No person may interfere with or prohibit the
commissioner from performing the duties of his office.

(¢) No person may fail to comply with the provisions
of an embargo order issued under this article.

(d) No person may fail to comply with the provisions
of a revocation, suspension or denial order issued under
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this article.

(e) No person who, in any official capacity, obtains any
information under the provisions of this article that
would be considered trade secrets regarding the quality,
source and disposition of dairy products or imitation
dairy products may use this information to his or her
own personal gain.

(f) No person may bring into, send into or receive into
this state, distribute within this state or have in storage
dairy products without a valid dairy products distrib-
utors permit, except that retailers are exempt from this
requirement.

(g) No person may distribute, sell, offer for sale, hold
for sale or have in their possession with intent to sell,
a dairy produet or imitation dairy product in a container
if the whole or any part of the item(s) required by this
article to be on the label have been altered, mutilated,
destroyed, cobliterated, removed, concealed, replaced or
otherwise falsely represented.

(h) No person may alter or deface any part of the
items required by this article to be on the label after
packaging, -

(i) No person may offer for sale, transport, or
distribution dairy products or imitation dairy products
subsequent to packaging that have been allowed to
exceed a temperature of forty-five degrees Fahrenheit
for refrigerated noncultured products or zero degrees
Fahrenheit for frozen products, except that dairy
products or imitation dairy products containing active
cultures shall not be allowed to exceed a temperature
of fifty degrees Fahrenheit; and cheeses or imitations of
cheeses shall not be allowed to reach temperatures that
will allow for spoilage or mold organisms, other than
those mold organisms that may be in the product as a
result of the process used to make the product, to grow
on or in the product. Dairy products or imitation dairy
products that have been aseptically processed and
hermetically sealed and dry dairy products or dry

imitation dairy products are exempted from the require-
ments of this subsection.
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52 (j) No person may transport dairy products or
53 imitation dairy products in a vehicle that has previously
54 been used to haul a chemical or foreign substance unless
556 such vehicle has been cleaned according to rules
b6 promulgated by the commissioner.

57 (k) No person may sell or reprocess for human
58 consumption dairy produets or imitation dairy products
59 that are in, or have been in, broken or opened retail
60 packages that have been out of the possession of the
61 manufacturer. Nothing in this provision prohibits the
62 return of these containers to the distributor for inspec-
63 tion purposes only.

64 (1) No person may distribute or use for human
65 consumption products manufactured from packaged
66 dairy products or imitation dairy products that have
67 been out of the possession of the manufacturer.

68 (m) No person may distribute or use dairy products
69 or imitation dairy products that have been repasteurized
70 subsequent to transportation in bulk, except for prod-
71 ucts that have been handled in a sanitary manner and
72 maintained at forty-five degrees Fahrenheit or less prior
73 to repasteurization.

74 (n) No person may sell, offer for sale or expose for sale
75 any product containing milk products or milk-derived
76 products that are from a herd that does not meet the
77 requirements for animal health as set by rules promul-
78 gated under this article.

79 (0) No person may sell or exchange or have in his
80 possession with intent to sell or exchange in this state
81 any milk powder originating from any country or area
82 outside the United States with reported cases of
83 rinderpest, African swine fever or foot and mouth
84 disease unless that product is imported into this state
85 under conditions set by rules promulgated under this
86 article.

§19-11A-8. Approved sampling and testing methods.

1 (a) All sampling and testing methods shall be those
2 set forth in the fifteenth edition of and supplement to
3 the Official Methods of Analysis of the Association of
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Official Analytical Chemists, published by the Associa-
tion of Official Analytical Chemists; or the fifteenth
edition of the Standard Methods for the Examination of
Dairy Products, published by the American Public

Health Association, Inc.; or methods approved by the
commissioner.

(b} The Babcock method or other methods approved
by the commissioner for determining the milk fat
content of dairy products shall be used as the reference
method to establish and maintain the calibration of
automated testing instruments.

§19-11A-9. Approved laboratories.

(a) Each person who desires to have his laboratory
approved by the commissioner for testing official dairy
product or imitation dairy product samples as herein
provided shall first satisfy the commissioner that tests
to be made in such laboratory shall be conducted by
qualified persons, with adequate facilities and that such
tests are performed accurately and according to
methods approved by the commissioner.

(b) For the purpose of determining whether a labor-
atory shall be designated as an approved laboratory the
commissioner shall designate a qualified person or
persons to inspect the laboratory, its equipment,
facilities and personnel at the expense of the applying
laboratory, and thereafter may have similar inspections
made at the expense of the approved laboratory for the

purpose of determining whether or not such approval
should be continued.

(c) The commissioner may accept the test results of
any laboratory that has been approved under this
article: Provided, That the commissioner shall not
accept the test results of any approved laboratory for
samples manufactured, distributed or used by a firm the
same as or related to the approved laboratory.

§19-11A-10. Powers and duties of commissioner.

1

2

The commissioner has the power and duty to:

(a) Adopt, promulgate and enforce rules to carry out
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the purpose of this article, including establishing
definitions and standards of quality and identity for
dairy products and imitation dairy products;

(b) Have access to and enter at all reasonable times
all places where dairy products or imitation dairy
products are manufactured, packaged, stored, heid,
transported, distributed or used in this state and where
records, papers or documents relating to these transac-
tions are kept;

(c) Inspect and photograph all places where dairy
products or imitation dairy products are manufactured,
packaged, stored, held, transported, distributed or used,
inspect, audit and copy records and papers relating to
the manufacturing, distribution, sampling, testing and
sale of dairy products or imitation dairy products,
examine measuring and testing apparatus; and examine
equipment used in manufacturing and transportation of
dairy products or imitation dairy products, except that
inspections performed under authority of the provisions
of article seven, chapter sixteen of this code will not be
duplicated;

(d) Examine and sample dairy products or imitation
dairy products, including, but not limited to, ingredients
and packages that are used in the manufacture of these
products, and may open any package containing or
believed to contain any dairy product or imitation dairy
product, or an ingredient to be used in the manufacture
of these products for the purpose of inspecting and
sampling;

(e) Issue, suspend, revoke or deny permits;

(f) Collect fees and expend moneys under the terms
of this article;

(g) Collect evidence, including samples, of the condi-
tion of equipment, holding tanks, storage rooms and
vehicles used, or intended to be used in the processing,
packaging, transporting or holding of dairy products or
imitation dairy products;

(h) Examine the labels and labeling of dairy products
or imitation dairy products;
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(i) Issue embargoes for any dairy product or imitation
dairy product which is or is believed to be adulterated,
misbranded or that is not in compliance with this article
and to cause the manufacturing and distributing of
same to cease. Nothing in this article may be construed
as requiring the commissioner to issue embargoes for
minor violations of this article when he or she believes

that a written notice of the violation will serve the public
interest.

(1) When an embargo is issued, the commissioner shall
affix to such produet or manufacturing device in an
appropriate manner a tag or other marking giving
warning that such product is under embargo.

(2) The commissioner shall give written notice to the
custodian of the product or process under embargo
describing the violation and stating that the product is
prohibited from being sold, offered for sale, exposed for
sale or distributed and is ordered to be held on the
premises and, further, that all manufacturing processes
in the state of West Virginia for this product shall cease
until the embargo is released. This notice shall notify the
custodian of the right to request an immediate hearing
under the rules adopted by the commissioner.

(8) The commissioner may take action to seize and
condemn any product that is not brought into com-
pliance with this article and the rules issued within
ninety days of the notice to the custodian of the product.

(4) The commissioner has the authority to issue an
embargo against a perishable product, even if the
practical result is to bring about the involuntary
disposal of the product. The commissioner shall exercise
this power using all reasonable means to determine if
the product is adulterated or otherwise not in com-
pliance with this article in as short a time frame as
possible and shall promptly lift the embargo order if the
produect is found to be in compliance with this article;

(j) Establish, maintain and make provision for dairy
produet and imitation dairy product testing facilities, to
establish reasonable fees for such tests and to incur such
expenses as may be necessary to maintain and operate
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these facilities;

(k) Approve sampling and testing methods and
evaluate and approve official laboratories;

(1) Obtain from any state court an order directing any
person to submit to inspection and sampling subsequent
to the refusal of any person to allow inspection and
sampling;

(m) Conduct hearings as provided by this article; and

(n) Assess civil penalties and refer violations to a court
of competent jurisdiction: Provided, That the commis-
sioner is not required to report for prosecution minor
violations of the article when he or she believes that the
public interest will be best served by a written notice
of violation.

§19-11A-11. Suspension, revocation or denial of permits.

(a) The commissioner may deny any application for a
permit whenever said permit has been applied for
fraudulently, the applicant has grossly interfered with
the duties of the commissioner, or the applicant is
determined to be not in compliance with or not able to
comply with this article,

(b) The commissioner may suspend a permit whenever
a health hazard exists or is believed to exist, the permit
has been obtained fraudulently, the holder has grossly
interfered with the duties of the commissioner or it is
determined that the permit holder is dishonest, deceit-
ful, incompetent or not in compliance with or is unable
to comply with this article. Any person whose permit
has been suspended shall immediately discontinue all
operations covered under the permit. The commissioner
may issue a summary suspension in cases where
violations of this article constitute a hazard to the public
health, safety or welfare or where the public interest
requires immediate action.

(1) Except for summary suspensions, the commis-
sioner shall give written notice to the persons affected
of the pending suspension, stating that the suspension
of the permit is being contemplated and giving reasons
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therefor. The suspension notice shall appoint a time and
place for hearing and shall be mailed by certified mail
to the business address of the permit holder at least ten
days before the date set for the hearing. The commis-
sioner shall review the evidence presented at the
hearing prior to issuing his decision.

{2) All summary suspensions shall be followed by a
notice of suspension, the reasons for the suspension, and

an opportunity for a hearing in accordance with this
article.

(3) At the end of the period of suspension, the permit
holder may resume operations without reapplication for
a permit.

(¢) The commissioner may revoke any permit issued
under this article whenever a health hazard exists, the
permit has been obtained fraudulently, the holder has
grossly interfered with the duties of the commissioner
or it is determined that the holder is dishonest, deceitful,
incompetent or not in compliance with or is unable to
comply with this article. Any person whose permit has
been revoked shall immediately discontinue all opera-
tions covered under the permit.

(1) Before revoking any permit the commissioner shall
give written notice to the persons affected, stating that
the revocation of the permit is being contemplated and
giving reasons for the revocation. The revocation notice
shall appoint a time and place for hearing and shall be
mailed by certified mail to the business address of the
permit holder at least ten days before the date set for
the hearing. The commissioner shall review the evidence
presented at the hearing prior to issuing his decision.

(2) At the end of the period of revocation the permit
will not be issued without an application, payment of
required fee and the compliance with all conditions that
the commissioner shall require for the reissuing of such
permit.

§19-11A-12. Hearings and appeals.

-1
2

(a) Any person aggrieved by any action taken under
this article shall be afforded the opportunity for a
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hearing before the commissioner under rules promul-
gated by the commissioner.

(b) Hearings shall be conducted according to proce-
dures set forth by rule.

(c) All the testimony and evidence at a hearing shall
be recorded by mechanical means, which may include
the use of tape recordings. The mechanical record shall
be maintained for ninety days from the date of the
hearing and a transcript shall be made available to the
aggrieved party.

(d) Any party who feels aggrieved of the suspension,
revocation or denial order may appeal within sixty days
to the circuit court of the county in which the person
has located its principal place of business or to the
circuit court of Kanawha County.

§19-11A-13. Criminal penalties; eivil penalties; negotiated
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(a) Criminal penalties. — Any person violating any
provision of this article or rule adopted hereunder is
guilty of a misdemeanor, and, upon conviction thereof,
shall be fined not less than one hundred dollars nor more
than five hundred dollars for the first offense, and for
the second or subsequent offense, shall be fined not less
than five hundred nor more than one thousand dollars,
or imprisoned Iin the county jail not more than six
months, or both fined and imprisoned. Magistrates have
concurrent jurisdiction with circuit courts to enforce the
provisions of this article.

(b) Civil penalties. —

(1) Any person viclating a provision of this article or
rules adopted hereunder may be assessed a civil penalty
by the commissioner. In determining the amount of any
civil penalty, the commissioner shall give due consider-
ation to the history of previous violations of any person,
the seriousness of the violation, including any irrepar-
able harm to the environment, any hazards to the health
and safety of the public and any economic damages to
the public and the demonstrated good faith of any
person charged in altempting to achieve compliance
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with this article before and after written notification of
the violation.

(2) The commissioner may assess a civil penalty of up
to one thousand dollars for a violation.

(3) The civil penalty is payable to the state of West
Virginia and is collectible in any manner now or
hereafter provided for collection of debt. If any person
liable to pay the civil penalty neglects or refuses to pay
the same, the amount of the civil penalty, together with
interest at ten percent, is a lien in favor of the state of
West Virginia upon the property, both real and per-
sonal, of such a person after the same has been entered
and docketed to record in the county where such
property is situated. The clerk of the county, upon
receipt of the certified copy of such, shall enter same to
record without requiring the payment of costs as a
condition precedent to recording.

(c¢) Notwithstanding any other provision of law to the
contrary, the commissioner may promulgate and adopt
rules which permit consent agreements or negotiated
settlements for the civil penalties assessed as a result of
violation of the provisions of this article.

(d) Upon application by the commissioner for an
injunction, the circuit court of the county in which the
violation is occurring, had occurred or is about to occur,
as the case may be, may grant a temporary or perma-
nent injunction restraining any person from violating or
continuing to violate any of the provisions of this article
or any rule promulgated under this article, notwith-
standing the existence of other remedies at law. Any
such injunction shall be issued without bond.

(e¢) No state court may allow for the recovery of
damages for any administrative action taken, if the

court finds that there was a probable cause for such
action.

(f) It is the duty of the prosecuting attorney of the
county in which the violation occurred to represent the
department of agriculture, to institute proceedings and
to prosecute the person charged with such violation.
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§19-11A-14. Payment of fees.

1 All fees, penalties or other moneys collected by the
commissioner under the provisions of this article shall
be paid into a special account and expended upon the
order of the commissioner for the purpose of the
enforcement and administration of this article.

e OV 0N

§19-11A-15. Cooperation with other entities.

The commissioner may cooperate with and enter into
agreements with governmental agencies of this state,
other states, agencies of the federal government,
agencies of foreign governments, and private associa-
tions in order to carry out the purpose and provisions
of this article.

-11A-16. Confidentiality of trade secrets.

The commissioner may not make public information
which contains or relates to trade secrets, commercial
or financial information obtained from a person or
privileged or confidential information: Provided, That
when the information is necessary to carry out the
provisions of this article, this information may be
revealed, subject to a protective order, to any federal,
state or local agency consultant or may be revealed,
subject to a protective order, at a closed hearing or in
10 findings of fact issued by the commissioner.

ARTICLE 11B. FROZEN DESSERTS AND IMITATION FROZEN
DESSERTS LAW.
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§19-11B-1. Purpose.

The legislative intent of this article is to protect,
promote and preserve the public health and general
welfare and to prevent fraud and deception in the
manufacture, sale, offering for sale, exposing for sale,
and possession with intent to sell, frozen desserts and
products resembling frozen desserts for human con-
sumption. Further, the Legislature recognizes that
advances in food technology have resulted in the
development of a variety of products of similar usage as
standardized frozen desserts that are so similar in
appearance, odor and taste that they are difficult to
differentiate from frozen desserts. Therefore, this article
shall regulate these products in addition to frozen
desserts, establish definitions and standards for such
foods or labeling requirements by rules which effect
their orderly marketing and ensure similar sanitary

standards for frozen desserts and imitation frozen
desserts.

Except where otherwise indicated, it is the intent of
the Legislature that this article substantially conform
with the federal regulations promulgated under the
authority of the United States secretary of health and
human services in order to provide for the movement of
frozen desserts and imitation frozen desserts in inter-

state and intrastate commerce with a minimum of
economic barriers.

§19-11B-2. Definitions.

j—
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(a) “Adulterated” means frozen desserts or imitation

frozen desserts meeting one or several of the conditions
listed in section five of this article,

(b) “Approved laboratory” means a laboratory ap-

proved by the commissioner under section nine of this
article,

(e¢) “Clean” means the condition where no residue
remains on a surface that will, or is likely to, cause
adulteration.

(d) “Commissioner” means the commissioner of
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agriculture of the state of West Virginia or his or her
duly authorized agent.

(e) “Distributor” means any person who distributes
frozen desserts or imitation frozen desserts. The term
does not include persons who are exclusively retailers
and who are not engaged in the transportation of frozen
desserts or imitation frozen desserts.

(f) “Distribute” means the act of transporting, holding
for sale, offering for sale, selling, bartering, parceling
out, giving or otherwise disposing of frozen desserts or
imitation frozen desserts.

{(g) “Embargo” means an order to withdraw a frozen
dessert or imitation frozen dessert from distribution or
to stop a manufacturing operation as provided in section
ten of this article.

(h) “Freezer” means mechanical equipment used to
lower the temperature of a mix, with or without
incorporating air inte the mix during the freezing
process. Freezers may operate on a continuous or batch
basis.

(i) “Frozen dessert” means ice cream, frozen custard,
French ice cream, French custard ice cream, ice milk,
goat’s milk ice cream, goat’s milk ice milk, fruit sherbet,
nonfruit sherbets, frozen dietary dessert, frozen yogurt,
frozen lowfat yogurt, milkshakes, any mix used to make
such frozen desserts whether guiescently frozen or
frozen while mixed and such other products as estab-
lished by rule as a frozen dessert whether made with
milk products from a cow or goat.

(j) “Imitation frozen desserts” means products that are
manufactured, packaged or labeled so as to resemble the
composition, physical and sensory properties of frozen
desserts which contain milk produets or milk-derived
ingredients whether from a cow or a goat and which are
intended to be used as a substitute for a frozen dessert.
This term includes any mix used to manufacture
imitation frozen desserts.

(k) “Label” means the display of written, printed or
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graphic matter upon or affixed to the package in which
the frozen dessert or imitation frozen dessert is
distributed.

(1) “Labeling” means all representations disseminated
in any manner or by any means other than by the label
which induce or which are likely or intended to induce
the purchase or use of frozen desserts or imitation frozen
desserts. -

(m) “Manufacture” means pasteurizing, ultrapasteur-
izing, formulating, compounding, freezing, processing
or packaging a mix into a frozen dessert or imitation
frozen dessert.

(n) “Manufacturer” means any person who manufac-
tures frozen desserts or imitation frozen desserts,

(0) “Milk-derived ingredients” means whey, modified
whey products, casein, caseinates, lactose, lactalbumins
and lactoglobulins used in fluid, concentrated or dry
form and other ingredients as established by rule as a
milk-derived ingredient.

(p) “Milk products” means milk, acidified milk,
cultured milk, concentrated milk, sweetened condensed
milk, sweetened condensed skim milk, lowfat dry milk,
nonfat dry milk, nonfat dry milk fortified with vitamins
A and D, evaporated milk, evaporated skim milk, lowfat
milk, acidified lowfat milk, eultured lowfat milk, skim
milk, acidified skim milk, cultured skim milk, dry
whole milk, eream, dry cream, heavy cream, light
cream, light whipping cream, sour cream, acidified sour
cream, eggnog, half-and-half, sour half-and-half, acidi-
fied sour half-and-half, butter, yogurt, lowfat yogurt,
nonfat yogurt and such other products as established by
rule as a milk product whether made with milk
products from a cow or goat.

(q) “Miik fat” means fat in frozen desserts or imitation
frozen desserts.

(r) “Misbranded” means frozen desserts or imitation
frozen desserts meeting one or several of the conditions
listed in section six of this article.
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(s) “Mix” means the product made from wholesome
ingredients that when frozen shall produce a frozen
dessert or imitation frozen dessert.

(t) “Official sample” means any sample taken in
accordance with the provisions of this article.

(u) “Package” means any container holding frozen
desserts or imitation frozen desserts.

(v) “Pasteurized” means the process of uniformly
heating every particle of a mix, holding in the heated
state and cooling it, in equipment under conditions of
temperature and time that is established in Grade “A”
Pasteurized Milk Ordinance, 1989 revision, published by
the United States department of health and human
services: Provided, That nothing contained in this
definition may be construed as barring any other
process which may be approved by the commissioner or
the state director of health that resuits in products that
are free from pathogens.

(w) “Person” means any individual, partnership,
association, fiduciary, firm, company, corporation or any
organized group of persons whether incorporated or not.
The term “person” extends to the agents, servants,
officers and employees of the person.

(x) “Rerun” means a frozen dessert or imitation frozen
dessert that is removed from a freezer and is intended
to be reprocessed.

(y) “Retailer” means the person who sells frozen
desserts or imitation frozen desserts to the ultimate
consumer and who does not transport frozen desserts or
imitation frozen desserts to or from the location of the
freezer.

(z) “Sanitization” means the application of any
effective method or substance to a clean surface for the
destruction of pathogens, and other organisms as far as
practicable. Such treatment shall not adversely affect
the equipment, the dairy product or the health of the
consumers consuming the products manufactured in the
equipment and shall be a method acceptable to the
commissioner.
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28 (¢} Permits shall be posted prominently at the place
29  of operation.

§19-11B-4. Labeling.

1 (a) All packages of frozen desserts or imitation frozen

2 desserts shall have a label upon or affixed to the
3 package. The label shall be legible and of a print size
4 ::md style easily readable by the ordinary citizen. The
o information required in this section shall be on each
6 label and shall be stated in English.
7 (b} The label shall contain the following information:
8 (1) The name of the product;
9 (2) The quantity of the contents;
10 (3) The name and address of the manufacturer,
11 packer or distributor; and
12 {4) Such other information as the commissioner shall

13  establish by rule.
§19-11B-5. Adulteration.

1 Any frozen dessert or imitation frozen dessert re-
2 ferred to in this article is considered adulterated within
3 the meaning of this article if it:

4 (a) Bears or contains any poisonous or deletericus
5 substance or compound in a quantity which may render
6 it injurious to health;

7 (b) Contains any coloring substance or flavoring
8 matter that may be deleterious to health;

9 (c) Bears or contains any added poisonous or delete-

10 rious substance for which no safe tolerance has been
11 established by state or federal law or regulation or in
12 excess of an established tolerance;

13 (d) Does not meet the quality standards set forth in
14  this article;

15 (e) Is or has been manufactured under conditions not
16 in conformity with the provisions of this article;
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(f) Is or has been produced, processed, prepared or
held under unsanitary conditions;

(g) Is or has been stored in a package composed, in
whole or in part, of any poisonous or deleterious

substance which may render the contents injurious to
health;

(h) Contains any substance added thereto or mixed or
packed therewith so as to make it appear better or of
greater value than it is; or

(i) Meets or has met other conditions of adulteration
as established by rule.

§19-11B-6. Misbranded.
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Any frozen dessert or imitation frozen dessert re-
ferred to in this article is considered misbranded within
the meaning of this article if:

(a) 1t is labeled as a product for which there is a
standard established by this article and it does not
conform to such standards;

(b) Its label or labeling is false or misleading in any
particular;

(c) 1t is not labeled in accordance with this article;

(d) Any word, statement or other information required
by this article to appear on the label or the labeling is
not prominently placed thereon with such conspicuous-
ness as compared with other words, statements, designs,
or devices in the labeling and in such terms as to render
it likely to be read or understood by the ordinary person
under customary conditions of purchase and use;

(e) If damage or inferiority has been concealed by any
means; or

(f) It meets or has met other conditions of misbranding
as established by rule.

§19-11B-7. Prohibited acts.

1
2
3

(a) No person may distribute, sell, offer for sale, hold
for sale or have in his possession with the intent to se_ll
any frozen dessert or imitation frozen dessert which is
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adulterated or misbranded within the meaning of this
article.

(b) No person may interfere with or prohibit the
commissioner from performing the duties of his office.

(¢) No person may fail to comply with the provisions
of an embargo order issued under section ten of this
article.

(d) No person may fail to comply with the provisions
of a revocation, suspension or denial order issued under
section eleven of this article.

(e) No person who in any official capacity obtains any
information under the provisions of this article that
would be considered trade secrets regarding the quality,
source and disposition of frozen desserts or imitation
frozen desserts may use this information to his or her
own personal gain.

(f) No person may dispense or manufacture frozgn
desserts or imitation frozen desserts without a valid
frozen desserts manufacturer permit.

(g) No person may distribute, sell, offer for sale, hold
for sale or have in their possession with intent to sell,
a frozen dessert or imitation frozen dessert in a
container if the whole or any part of the items required
by this article to be on the label have been altered,
mutilated, destroyed, obliterated, removed, concealed,
replaced or otherwise falsely represented.

(h) No person may alter or deface any items required
by this article to be on the label after packaging.

(i) No person may offer for sale, transport, or
distribution, frozen desserts or imitation frozen desserts
subsequent to their packaging that have been allowed
to exceed a temperature of forty-five degrees Fahrenheit
for refrigerated noncultured products or zero degrees
Fahrenheit for frozen products, except that mixes
containing active cultures shall not be allowed to exceed
a temperature of fifty degrees Fahrenheit. Mixes that
have been sterilized and hermetically sealed and dry
mixes are exempted from this provision.
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(j) No person may haul frozen desserts or imitation
frozen desserts in a vehicle that has previously been
used to haul a chemical or foreign substance unless such
vehicle has been cleaned according to the rules promul-
gated by the commissioner prior to the hauling of such
frozen dessert or imitation frozen dessert.

(k) No person may sell or reprocess frozen desserts or
imitation frozen desserts for human consumption that
are in or have been in broken or opened retail packages.
Nothing in this provision may prohibit the return of
these containers to the manufacturer or distributor for
inspection purposes only.

(1) No person may distribute or use for human
consumption products manufactured from returned
packaged frozen desserts or imitation frozen desserts.

(m) No person may distribute or use mix that has been
repasteurized subsequent to transportation in bulk,
except for products that have been handled in a sanitary
manner and maintained at forty-five degrees Fahren-
heit or less prior to repasteurization.

(n) No person may sell, offer for sale or expose for sale
any product containing milk products or milk-derived
products that are from a herd that does not meet the
requirements for animal health as required by rules
promulgated under this article.

§19-11B-8. Approved sampling and testing methods.

1

(a) All sampling and testing methods shall be those
set forth in the fifteenth edition of and supplement to
the Official Methods of Analysis of the Association of
Official Analytical Chemists, published by the Associa-
tion of Official Analytical Chemists; or the fifteenth
edition of the Standard Methods for the Examination of
Dairy Products, published by the American Public
Health Association, Inc.; or methods approved by the
commissioner as provided by rule.

(b) The Babcock method or other methods approved
by the commissioner for determining the milk fat
content of frozen desserts shall be used as the reference
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method to establish and maintain the ecalibration of
automated testing instruments.

§19-11B-9. Approved laboratories.

0 =13 O CODD =

(a) Each person who desires to have his laboratory
approved by the commissioner for testing official frozen
dessert or imitation frozen dessert samples as provided
in this section shall first satisfy the ecommissioner that
tests to be made in such laboratory shall be conducted
by qualified persons with adequate facilities and that
such tests shall be performed accurately and according
to approved methods.

(b) For the purpose of determining whether or not a
laboratory shall be designated as an approved labora-
tory the commissioner shall designate a qualified person
or persons to inspect the laboratory, its equipment,
facilities and personnel at the expense of the applying
laboratory, and thereafter may have similar inspections
made at the expense of the applying laboratory for the
purpose of determining whether or not such approval
should be continued.

(¢) The commissioner may accept the test results of
any laboratory that has been approved under this
article: Provided, That the commissioner shall not
accept the test results of any approved laboratery for
samples manufactured, distributed or used by a firm
related to or owned by the approved laboratory.

§19-11B-10. Powers and duties of commissioner.

1

2
3
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The commissioner has the power and duty to:

(a) Adopt, promulgate and enforce rules to carry out
the purpose of this article;

(b) Have access to and enter at all reasonable times
all places where frozen desserts or imitation frozen
desserts are manufactured, stored, held, transported,
distributed or used in the state and where records,
papers or documents relating to these transactions are
kept;

(e) Inspec_t z_md. photograph all places where frozen
desserts or imitation frozen desserts are manufactured,
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packaged, stored, held, transported or distributed;
inspect, audit and copy records and papers relating to
the manufacturing, distribution, sampling, testing and
sale of frozen desserts or imitation frozen desserts;
examine measuring and testing apparatus; and examine
equipment used in manufacturing and transportation of
frozen desserts or imitation frozen desserts, except that
inspections performed under authority of the provisions

of article seven, chapter sixteen of this code will not be
duplicated;

(d) Sample frozen desserts or imitation frozen des-
serts, including, but not limited to, ingredients and
packages that are used in the manufacture of these
products and may open any package containing or
believed to contain any frozen dessert or imitation
frozen dessert or an ingredient to be used in the
manufacture of a frozen dessert or imitation frozen
dessert for the purpose of ingpecting and sampling;

(e) Issue, suspend, revoke or deny permits;

(f) Collect fees and expend moneys under the terms
of this article;

(g) Collect evidence, including samples, of the condi-
tion of equipment, holding tanks, storage rooms and
vehicles used, or intended to be used, in the processing,

packaging, transporting or holding of frozen desserts or
imitation frozen desserts;

(h) Examine the labels and labeling of frozen desserts
and imitation frozen desserts;

(i) Issue embargoes for any product which is or is
believed to be adulterated, misbranded or that is not in
compliance with this article and to cause the manufac-
turing and distributing of same to cease. Nothing in this
article may be construed as requiring the commissioner
to issue embargoes for minor violations of this article
when he or she believes that a written notice of violation
will serve the public interest.

(1) When an embargo is issued, the commissioner shall
affix to such product or manufacturing device in an
appropriate manner a tag or other marking giving
warning that such product is under embargo.
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(2) The commissioner shall give written notice to the
custodian of the product or process under embargo
describing the violation and stating that the product is
prohibited from being sold, offered for sale, exposed for
sale or distributed and is ordered to be held on the
premises and, further, that all manufacturing processes
for this product shall cease until the embargo is
released. This notice shall notify the custodian of the
right to request an immediate hearing under the rules
adopted by the commaissioner.

(3) The ecommissioner shall take action to seize and
condemn any product that cannot be brought into
compliance with this article and the rules issued under
same within ninety days of notice to the custodian of the
product.

(4) The commissioner has the authority to issue an
embargo against a perishable product, even if the
practical result is to bring about the involuntary
disposal of the product. The commissioner shall exercise
this power using all reasonable means to determine if
the product is adulterated or otherwise not in com-
pliance with this article in as short a time frame as
possible and shall promptly lift the embargo order if the
product is found to be in compliance with this article;

(j) Establish, maintain and make provision for frozen
dessert and imitation frozen dessert testing facilities; to
establish reasonable fees for such tests and to incur such
expenses as may be necessary to maintain and operate
these facilities;

(k) Approve sampling and testing methods, and
evaluate and approve official laboratories;

(1) Obtain from any state court an order directing any
person to submit to inspection and sampling subsequent
to the refusal of any person to allow inspection and
sampling;

(m) Conduct hearings as provided by this article; and

(n) Assess civil penalties and refer violations to a court
of competent jurisdiction: Provided, That the commis-
sioner is not required to report for prosecution minor
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violations of the article when he or she believes that the

public interest will be best served by a suitable notice
in writing,

§19-11B-11. Suspension, revocation or denial of permits.
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(a) The commissioner may deny any application for a
permit whenever said permit has been applied for
fraudulently, the applicant has grossly interfered with
the duties of the commissioner or the applicant is
determined to be not in compliance with or not able to
comply with this article.

(b) The commissioner may suspend a permit whenever
a health hazard exists or is believed to exist, said permit
has been obtained fraudulently, the holder has grossly
interfered with the duties of the commissioner or it is
determined that the permit holder is dishonest, deceit-
ful, incompetent or not in compliance with or is unable
to comply with the provisions of this article. Any person
whose permit has been suspended shall immediately
discontinue all operations covered under the permit. The
commissioner may issue a summary suspension in cases
where violations of this article constitute a hazard to the
public health, safety or welfare where the public
interest requires immediate action.

(1) Except for summary suspensions, the commis-
sioner shall give written notice to the persons affected
of the pending suspension, stating that suspension of the
permit is being contemplated and giving reasons
therefor. The suspension notice shall appoint a time and
place for hearing and shall be mailed by certified mail
to the business address of the permit holder at least ten
days before the date set for the hearing. The commis-
sioner shall review the evidence presented at the
hearing prior to issuing his decision,

(2) All summary suspensions shall be followed by a
notice of suspension, the reasons for the suspension and

an opportunity for a hearing in accordance with the
provisions of this article.

(3) At the end of the period of suspension, the permit
holder may resume operations without reapplication for



Ch. 7] AGRICULTURE 71

36  a permit.

37 (¢) The commissioner may revoke any permit issued
38 under this article whenever a health hazard exists, the
39 permit has been obtained fraudulently, the holder has
40 grossly interfered with the duties of the commissioner
41 or it is determined that the holder is dishonest, deceitful,
42 incompetent or not in compliance with or is unable to
43 comply with this article. Any person whose permit has
44 been revoked shall immediately discontinue all opera-
45 tions covered under the permit,

46 (1) Before revoking any permit, the commissioner
47 shall give written notice to the persons affected, stating
48 that revocation of the permit is being contemplated and
49  giving reasons for the revocation. The revocation notice
50 shall appoint a time and place for hearing and shall be
b1 mailed by certified mail to the business address of the
52 permit holder at least ten days before the date set for
53 the hearing. The commissioner shall review the evidence
54 presented at the hearing prior to issuing his decision.

55 (2) At the end of the period of revocation, the permit
56  will not be issued without an application, payment of the
57 required fee and compliance with all conditions that the
58 commissioner shall require for the reissuing of such
59 permit.

§19-11B-12. Hearings and appeals.

1 (a) Any person aggrieved by any action taken under
this article shall be afforded the opportunity for a
hearing before the commissioner under the rules
promulgated by the commissioner.

2
3
4
5 (b) Hearings shall be conducted in accordance with
6 procedures set forth by rule.
7
8
9

(c) All the testimony and evidence at a hearing shall
be recorded by mechanical means, which may include
the use of tape recordings. The mechanical record shall

10 be maintained for ninety days from the date of the
11 hearing and a transcript shall be made available to the
12 aggrieved party.

13 (d) Any party who feels aggrieved of the suspension,
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revocation or denial order may appeal within sixty days
to the circuit court of the county in which the person
has located its principal place of business.

§19-11B-13. Criminal penalties; civil penalties; negotiated
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(a) Criminal penalties. — Any person violating any
provision of this article or rule adopted hereunder is
guilty of a misdemeanor, and, upon conviction thereof,
shall be fined not less than one hundred dollars nor more
than five hundred dollars for the first offense, and for
the second or subsequent offense, shall be fined not less
than five hundred nor more than one thousand dollars,
or imprisoned in the county jail not more than six
months, or both fined and imprisoned. Magistrates have
concurrent jurisdiction with circuit courts to enforce the
provisions of this article.

(b) Civil penalties. —

(1) Any person violating a provision of this article or
rules adopted hereunder may be assessed a civil penalty
by the commissioner. In determining the amount of any
civil penalty, the commissioner shall give due consider-
ation to the history of previous violations of any person,
the seriousness of the violation, including any irrepar-
able harm to the environment, any hazards to the health
and safety of the public and any economic damages to
the public and the demonstrated good faith of any
person charged in attempting to achieve compliance

with this article before and after written notification of
the violation.

(2) The commissioner may assess a civil penalty of up
to one thousand dollars for a violation.

(3) The civil penalty is payable to the state of West
Virginia and is collectible in any manner now or
hereafter provided for collection of debt. If any person
liable to pay the civil penalty neglects or refuses to pay
the same, the amount of the civil penalty, together with
interest at ten percent, is a lien in favor of the state of
West Virginia upon the property, both real and per-
sonal, of such a person after the same has been entered
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35 and docketed to record in the county where such
36 property is situated. The clerk of the county, upon
37 receipt of the certified copy of such, shall enter same to
38 record without requiring the payment of costs as a
39 condition precedent to recording.

40 (c) Notwithstanding any other provision of law to the
41 contrary, the commissioner may promulgate and adopt
42 rules which permit consent agreements or negotiated
43 settlements for the civil penalties assessed as a result of
44  violation of the provisions of this article.

45 (d) Upon application by the commissioner for an
46 injunction, the circuit court of the county in which the
47 violation is occurring, has occurred or is about to occur,
48 as the case may be, may grant a temporary or perma-
49 nent injunction restraining any person from violating or
50 continuing to violate any of the provisions of this article
51 or any rule promulgated under this article, notwith-
52 standing the existence of other remedies at law. Any
53 such injunction shall be issued without bond.

54 (e) No state court may allow for the recovery of
55 damages for any administrative action taken, if the
56 court finds that there was a probable cause for such
57 aetion.

58 (f) It is the duty of the prosecuting attorney of the
59 county in which the violation occurred to represent the
60 department of agriculture, to institute proceedings and
61 to prosecute the person charged with such violation.

§19-11B-14. Payment of fees.

1 All fees, penalties or other moneys collected by the
2 commissioner under the provisions of this article shall
3 be paid into a special account and expended upon the
4 order of the commissioner for the purpose of the
5 enforcement and administration of this article.

§19-11B-15. Cooperation with other entities,

1 The commissioner may cooperate with and enter into
2 agreements with governmental agencies of this state,
3 other states, agencies of the federal government,
4 agencies of foreign governments and private associa-
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tions in order to carry out the purpose and provisions
of this article.

§19-11B-16. Confidentiality of trade secrets.
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10

The commissioner may not make public information
which contains or relates to trade secrets, commercial
or financial information obtained from a person or
privileged or confidential information: Provided, That
when the information is necessary to carry out the
provisions of this artiele, this information may be
revealed, subject to a protective order, to any federal,
state or local agency consultant or may be revealed,
subject to a protective order, at a closed hearing or in
findings of fact issued by the commissioner.

ARTICLE 28. VITAMIN AND MINERAL ENRICHMENT OF

FLOUR AND BREAD.

§19-28-1. Definitions.
§19-28-2. Vitamin and mineral requirements for flour; exceptions as to flour

sold to distributors, bakers or other processors.

§19-28-3. Vitamin and mineral requirements for white bread or rolls.
§19-28-4. Enforcement of article; authority and duties of commissioner.
§19-28-56. Penalties for violation of article; inconsistent acts repealed;

provisions severable.

§19-28-1. Definitions.

When used in this article, unless the context otherwise
requires:

(a) “Flour” includes, and is limited to, the foods
commonly known in the milling and baking industries
as: (1) White flour, also known as wheat flour or plain
flour; (2) bromated flour; (8) self-rising flour, also known
as self-rising white flour or self-rising wheat flour; and
(4) phosphated flour, also known as phosphated white
flour, or phosphated wheat flour, but excludes whole
wheat flour and also excludes special flours not used for
bread, roll, bun or biscuit baking, such as specialty cake,
pancake and pastry flours.

(b) “White bread” means any bread made with flour
as defined in paragraph (a) whether baked in a pan or
on a hearth or sereen, which is commonly known or
usually represented and sold as white bread, including
Vienna bread, French bread and Italian bread.
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18 (e) “Rolls” include plain white roils and buns of the
19 semibread dough type, namely soft rolls, such as
20 hamburger rolls, hot dog rolls, Parker House rolls and
21  hard rolls, such as Vienna rolls, Kaiser rolls, but shall
22 not include yeast-raised sweet rolls or sweet buns made
23  with fillings or coatings, such as cinnamon rolls or buns
24  and butterfly rolls.

25 (d} “Commissioner” means the commissioner of
26 agriculture or his or her duly authorized agent.

27 (e) “Person” means an individual, a corporation, a
28 partnership, an association, a joint stock company, a
23 trust or any group of persons whether incorporated or
30 not, engaged in the commercial manufacture or sale of
31 flour, white bread or rolls.

§19-28-2. Vitamin and mineral requirements for flour;
exceptions as to flour sold to distributors,
bakers or other processors.

It is unlawful for any person to manufacture, mix,
compound, sell or offer for sale, for human consumption
in this state, flour as defined in section one of this
article, unless the following vitamins and minerals are
contained in each pound of such flour: Not less than two
and not more than two and five-tenths milligrams of
thiamine; not less than one and two-tenths and not more
than one and five-tenths milligrams of riboflavin; not
less than sixteen and not more than twenty milligrams
10  of niacin or niacinamide; not less than thirteen and not
11  more than sixteen and five-tenths milligrams of iron;
12  except in the case of self-rising flour which in addition
13 to the above ingredients shall contain not less than five
14 hundred and not more than fifteen hundred milligrams
15 of calcium: Provided, That the provisions of this section
16 do not apply to flour sold to distributors, bakers or other
17 processors, if the purchaser furnishes to the seller a
18 certificate in such form as the commissiorner has
19 prescribed by rule, certifying that such flour will be: (1)
20 Resold to a distributor, baker or other processor; (2)
21 used in the manufacture, mixing or compounding of
22 flour, white bread or rolls enriched to meet the
23 requirements of this article; or (3) used in the manufac-
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ture of products other than flour, white bread or rolls.
It is unlawful for any such purchaser furnishing any
such certificate to use or resell the flour purchased in
any manner other than as prescribed in this section:
Provided, however, That the provisions of this section do
not apply to noncommercial flour manufactured by
small flour mills, located in this state, for persons from
wheat harvested in this state or to any other flour
produced and sold at retail by such mills.

§19-28-3. Vitamin and mineral requirements for white
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bread or rolls.

It is unlawful for any person to manufacture, bake,
sell or offer for sale, for human consumption in this
state, any white bread or rolls, as defined in section one
of this article, unless the following vitamins and
minerals are contained in each pound of such bread or
rolls: Not less than one and one-tenth and not more than
one and eight-tenths milligrams of thiamine; not less
than seven-tenths and not more than one and six-tenths
milligrams of riboflavin; not less than ten and not more
than fifteen milligrams of niacin: and not less than eight

and not more than twelve and five-tenths milligrams of
iron.

§19-28-4. Enforcement of article; authority and duties of

1
2
3
4
5
6
7
8

9
10
11
12
13
14

commissioner.

(a) The commissioner is hereby charged with the duty
of enforcing the provisions of this article and is hereby
authorized and directed to make, amend or rescind rules
and orders for the efficient enforcement of this article.

(b) Whenever the vitamin and mineral requirements
set forth in sections two and three of this article are no
longer in conformity with the legally established
standards governing the interstate shipment of enriched
flour and enriched white bread or enriched rolls, the
commissioner, in order to maintain uniformity between
the intrastate and interstate vitamin and mineral
requirements for the foods within the provisions of this
article, and to maintain and protect the health of the
citizens of this state, is authorized and directed to
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modify or revise such requirements to conform with
amended standards governing interstate shipments, and
there shall be a presumption that the amended stand-
ards governing interstate shipments actually represent
the standards which will promote the health and well-
being of such citizens.

(c) In the event of findings by the commissioner that
there is an existing or imminent shortage of any
ingredient required by section two or three of this
article, and that because of such shortage the sale and
distribution of flour or white bread or rolls may be
impeded by the enforcement of this article, the commis-
sioner shall issue an order, to be effective immediately
upon issuance, permitting the omission of such ingre-
dient from flour or white bread or roils and, if he finds
it necessary or appropriate, excepting such foods from
labeling requirements until the further order of the
commissioner. Any such findings may be made without
hearing, on the basis of an order or of factual informa-
tion supplied by the appropriate federal agency or
officer. In the absence of any such order of the
appropriate federal agency or factual information
supplied by it, the commissioner on his motion may, and
upon receiving the sworn statement of ten or more
persons subject to this article that they believe such a
shortage exists or is imminent shall, within twenty days
thereafter hold a public hearing with respect thereto at
which any interested person may present evidence, and
shall make findings based upon the evidence presented.

Whenever the commissioner has reason to believe that
such shortage no longer exists, he shall hold a public
hearing, at which any interested person may present
evidence, and he shall make findings based upon the
evidence so presented. If his findings be that such
shortage no longer exists, he shall issue an order to
become effective not less than thirty days after date of
issuance, revoking such previous order: Provided, That
undisposed floor stocks of flour on hand at the effective
date of such revocation order, or flour manufactured
prior to such effective date, for sale in this state may
thereafter be lawfully sold or disposed of.
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CHAPTER 8

(Com. Sub. for S. B. 150—By Senator Hawse)

[Passed March 7, 1991: in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact sections two, three, fourteen
and sixteen, article twelve, chapter nineteen of the code
of West Virginia, one thousand nine hundred thirty-one,
as amended; and to further amend said article by
adding thereto a new section, designated section
eighteen, all relating to plant pests; defining and
redefining certain terms; setting forth duties of the
commissioner of agriculture; authorizing commissioner
to enter into compliance agreements; requiring persons
to obtain a state or federal permit; when state permit
required; increasing criminal penalties upon a second
and subsequent offense; authorizing commissioner to
assess civil penalties; providing for the collection of such
penalties; mandating commissioner to promulgate
legislative rules; making trade secrets confidential; and
setting forth exceptions.

Be it enacted by the Legisiature of West Virginia:

That sections two, three, fourteen and sixteen, article twelve,
chapter nineteen of the code of West Virginia, one thousand
nine hundred thirty-one, as amended, be amended and
reenacted; and that said artiele be further amended by adding
thereto a new section, designated section eighteen, all to read
as follows:

ARTICLE 12. INSECT PESTS, PLANT DISEASES AND NOXIOUS
WEEDS.

§19-12-2.  Definitions.

§19-12-3. Commissioner to enforce article; powers and duties generally.

§19-12-14. Permit required to sell, transport, etc., plant pests or noxious
weeds.

§19-12-16. Criminal penalties; civil penalties; duties of the prosecuting
attorney.

§19-12-18. Confidentiality of trade secrets.

§19-12-2. Definitions.

1 The following definitions shall apply in the interpre-
2 tation and enforcement of this article. All words shall
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be construed to import either the plural or the singular,
as the case demands:

(a) “Agent” means any person soliciting orders for
nursery stock under the partial or full control of a
nurseryman or dealer.

(b) “Certificate” means a document issued or author-
ized by the commissioner indicating that a regulated
article is not contaminated with a pest.

(¢) “Commissioner” means the commissioner of
agriculture of the state of West Virginia and his or her
duly authorized representatives.

(d) “Compliance agreement” means a written agree-
ment between the department and any person engaged
in growing, handling or moving articles, plants or plant
products regulated under this article, wherein the
person agrees to comply with stipulated requirements.

{e) “Dealer” means any person who buys, receives on
consignment or otherwise acquires and has in his or her
possession nursery stock which that person has not
grown from propagative material such as tissue culture
plants, cuttings, liners, seeds or transplanted nursery
stock for the purpose of offering or exposing for sale,
reselling, reshipping or distributing same. Each sepa-
rate location shall constitute a dealership.

(f) “Department” means the department of agriculture
of the state of West Virginia.

(g) “Genetically modified organism” means any
organism altered or produced through genetic modifi-
cation from a donor, vector or recipient organism using
modern molecular techniques.

(h) “Host” means any plant or plant preduct upon

which a pest is dependent for completion of any portion
of its life eycle.

(i) “Infested area” means any area of uncontrolled
growth of insects, plant diseases, noxious weeds or other
plant pests.

() “Noxious weed” means any living plant, or part
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thereof, declared by the commissioner, after public
hearing, to be detrimental to crops, other desirable
plants, waterways, livestock, land or other property, or
to be injurious to public health or the economy.

(k) “Nursery” means any grounds or premises on or
in which nursery stock is being propagated or grown for
sale or distribution, including any grounds or premises
on or in which nursery stock is being fumigated, treated,
packed or stored or otherwise prepared or offered for
sale or movement to other localities.

(1) “Nurseryman” means and includes any person who
owns, leases, manages or is in charge of a nursery.

(m) “Nursery stock” means ail trees, shrubs and
woody vines, including ornamentals, bush fruits,
grapevines, fruit trees and nut trees, whether cultivated,
native or wild, and all buds, grafts, scions, fruit pits and
cuttings from such plants. It also means sod, including
sod plugs and sod-producing plants, and such herba-
ceous plants, including strawberry plants, narcissus
plants and narcissus bulbs as the commissioner declares
by rule to be so included whenever he or she considers
control of the movement of such plants and bulbs
necessary for the control of any destructive plant pest.
Florists’ or greenhouse plants for inside culture or use,
unless declared otherwise by the commissioner, as
herein authorized, shall not be considered nursery stock,
except that all woody plants, whether greenhouse or
field grown, if for outside planting, are hereby defined
as nursery stock.

(n) “Permit” means a document issued or authorized
by the commissioner to provide for a movement of
regulated articles to restricted destinations for limited
handling, utilization or processing.

(o) “Person” means any individual or combination of
individuals, partnership, corporation, company, society,
association, governmental organization or other business
entity and each officer, agent or employee thereof.

(p) “Plant and plant products” means trees, shrubs,
vines; forage, fiber, cereal plants and all other plants;
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cuttings, grafts, scions, buds and lumber and all other

parts of plants and plant products; and fruit, vegetables,
roots, bulbs, seeds and wood.

(g) “Plant pest” means any living stage of: Any insects,
mites, nematodes, slugs, snails, protozoa or other
invertebrate animals, bacteria, fungi, other parasitic
plants or reproductive parts thereof, viruses or any
organisms similar to or allied with any of the foregoing,
or any infectious substances, and any genetically
modified organisms for which there is reason to believe
may directly or indirectly injure or cause disease or

damage in any plants or parts thereof, or any processed,
manufactured or other products of plants.

(r) “Quarantine” means a legal declaration by the
commissioner which specifies:

(1) The plant pest or noxious weeds.
(2) The articles to be regulated.

(3) Conditions governing movement.
(4) The area or areas quarantined.
(5) Exemptions.

(s) “Regulated article” means any article of any
character, as described in quarantine or other order of
the commissioner carrying or capable of carrying a pest.

§19-12-3. Commissioner to enforce article; powers and

1
2
3
4
5
6
7
8

9
10
11
12

duties generally.

(a) It shall be the duty of the commissioner to exercise
the powers and duties imposed upon him or her by this
article for the purpose of protecting agricultural,
horticultural and other interests of the state from plant
pests or other insects and noxious weeds and for this
purpose the commissioner is hereby authorized and
empowered fo promulgate such legislative rules, in
accordance with the provisions of chapter twenty-nine-
a of this code, as are necessary to effectively eradicate,
suppress or control plant pests or other insects or
noxious weeds or to retard the dissemination of plant
pests or other insects or noxious weeds as far as may
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13  be practical and to employ or contract with such persons
14 as may be appropriate.

15 (b) The commissioner is hereby authorized and
16 empowered to cooperate with the federal government
17 and any agencies, departments and instrumentalities
18 thereof, the state of West Virginia and any agencies,
19 departments, divisions or political subdivisions thereof
20 and any other state or commonwealth and any agencies,
21 departments or political subdivisions thereof, in order to
22 carry out the effective administration of this article.

23 (¢) The commissioner is empowered to enter into
24 compliance agreements with any person engaged in
256 growing, handling or moving articles, plants or plant
26 products regulated by the provisions of this article.

§19-12-14. Permit required to sell, transport, etc., plant
pests or noxious weeds.

No person may sell, barter, expose, offer for sale or
move, transport, deliver, ship or offer for shipment into
or within this state any plant pest or other insects or
noxious weeds in any living stage without first obtaining
either a federal permit, where applicable, or a state
permit from the commissioner. A state permit may be
issued only after it has been determined that the plant
pests or other insects or noxious weeds are not injurious,
are generally present already or are for scientific
10 purposes subject to specified safeguards. If a permit,
11 which addresses environmental safety, has been issued
12 by the appropriate federal regulatory agency in consul-
13 tation with the commissioner, no state permit is
14 required. If the appropriate federal regulatory agency
15 determines that a permit is unnecessary, the commis-
16 sioner may, if he or she deems it necessary to protect
17 West Virginia’s agricultural interests, require a state
18 permit.

WO -2 U N

§19-12-16. Criminal penalties; civil penalties; duties of the
prosecuting attorney.

1 (a) Criminal penalties. — Any person violating any of
2 the provisions of this article, or the rules adopted
8 hereunder, is guilty of a misdemeanor, and, upon
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conviction thereof, shall be fined not less than one
hundred dollars nor more than five hundred dollars for
the first offense; and for the second offense, shall be
fined not less than five hundred dellars nor more than

one thousand dollars, or confined in the county jail not
more than six months, or both.

(b) Civil pernalties. —

(1) Any person violating a provision of this article or
rules adopted hereunder may be assessed a civil penalty
by the commissioner. In determining the amount of any
civil penalty, the commissioner shall give due consider-
ation to the history of previous violations of any person,
the seriousness of the violation, including any irrepar-
able harm to the environment, any hazards to the health
and safety of the public and any economic damages to
the public and the demonstrated good faith of any
person charged in attempting to achieve compliance

with the article before and after written notification of
the violation.

(2) The commissioner may assess a penalty of not more
than five hundred dollars for each first offense or
nonserious violation, and not more than one thousand

dollars for a serious violation, or for a repeat or
intentional violation.

(8) The civil penalty is payable to the state of West
Virginia and is collectible in any manner now or
hereafter provided for collection of debt. If any person
liable to pay the civil penalty neglects or refuses to pay
the same, the amount of the civil penalty, together with
interest at ten percent, is a lien in favor of the state of
West Virginia upon the property, both real and per-
sonal, of such a person after the same has been entered
and docketed to record in the county where such
property is situated. The clerk of the county, upon
receipt of the certified copy of such, shall enter same to
record without requiring the payment of costs as a
condition precedent to recording.

(4) The commissioner shall promulgate legislative
rules, in accordance with the provisions of chapter
twenty-nine-a of this code, to provide for the implemen-
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tation and assessment of civil penalties pursuant to
subsection (b} of this section.

(5) The commissioner shall promulgate legislative
rules, in accordance with the provisions of chapter
twenty-nine-a of this code, to permit consent agreements
or negotiated settlements for the civil penalties which
may be assessed pursuant to the provisions of this
section.

(c) No state court may allow for the recovery of
damages for any administrative action taken, if the
court finds that there was a probable cause for such
action.

(d) It shall be the duty of the prosecuting attorney of
the county in which the violation occurred to represent
the department of agriculture, to institute proceedings
and to prosecute the person charged with such violation.

§19-12-18. Confidentiality of trade secrets.

O WO 00 =3 T O = QDD
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The commissioner may not make public information
which contains or relates to trade secrets, commercial
or financial information obtained from a person which
is privileged or confidential information: Provided, That
when the information is necessary to carry out the
provisions of this article, this information may be
revealed, subject to a protective order, to any federal,
state or local agency consultant; or may be revealed,
subject to a protective order, at a closed hearing or in
findings of fact issued by the commissioner.

CHAPTER 9

(Com. Sub. for H. B. 2583—8y Delegates D. Miller and Compton)

[Passed February 27, 1991; in effect ninety days from passage. Approved by the Governor.|

AN ACT to amend and reenact article fourteen, chapter

nineteen of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to the West
Virginia Commercial Feed Law of 1991; definitions:
commissioner’s powers and duties; special revenue fund;
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permits; registration; refusal of applications; suspension
and revocation of registrations and permits; hearings
and appeals; labeling; tonnage reports; inspection fees;
adulteration; misbranding; embargoes; condemnation
and confiscation; injunctions; confidentiality of trade
secrets; prohibited acts; criminal and civil penalties.

Be it enacted by the Legisiature of West Virginia:

That article fourteen, chapter nineteen of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted, all to read as follows:

ARTICLE 14. WEST VIRGINIA COMMERCIAL FEED LAW.

§19-14-1. Title.
§19-14-2.  Definitions.

§19-14-3. Powers and duties of the commissioner.
§19-14-4.  Special revenue fund.
§19-14-5.  Permits; registration.

§19-14-6. Refusal of applications; suspension and revocation of registrations
and permits.

§19-14-7. Hearings and appeais.
§19-14-8. Labeling.

§19-14-9. Tonnage reports; inspection fees.
§19-14-10. Adulteration.
§19-14-11. Misbranding.

§19-14-12. Embargoes; condemnation and confiscation; injunctions.
819-14-13. Confidentiality of trade secrets.

§19-14-14. Prohibited acts.

§19-14-15. Penalties.

§19-14-1. Title.

1 This article shall be known as the “West Virginia
2 Commercial Feed Law of 1991.”

§19-14-2. Definitions.

(a) “Brand name” means any word, name, symbol or
device, or any combination thereof, identifying the
commercial feed of a distributor or manufacturer and
distinguishing it from all others.

(b) “Bulk” refers to commercial feed distributed in

nonpackaged form and accompanied by an invoice or
delivery slip.

(e) “Commercial feed” means all materials distributed
for use as feed or for mixing in feed for animals, other

Wwoo SO bW
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than man, except: (1) Unmixed or unprocessed whole
seeds when such whole or unprocessed seeds are not
chemically changed or adulterated; (2) unground hay,
straw, stover, silage, cobs, husks, hulls, and raw meat
when not mixed with other materials and when not
adulterated; (8) individual chemical compounds when
not mixed with other materials. The term commercial
feed shall include the categories of feed ingredients,
customer-formula feeds, pet foods and specialty pet
foods.

(d) “Commissioner” refers to the commissioner of
agriculture of the state of West Virginia or a duly
authorized employee.

(e) “Contract feeder” means a person who, as an
independent contractor, feeds commercial feed to
animals pursuant to a contract and the commercial feed
is supplied, furnished, or provided to the independent
contractor and such contractor’s remuneration is
determined all or in part by feed consumption, mortal-
ity, profits, or the amount or quality of the product.

(f) “Customer-formula feed” means a commercial feed
which is manufactured according to the specific
instructions of the final purchaser.

(g) “Distribute” means to offer for sale, sell, expose for
sale, exchange, or barter commercial feed; or to supply,
furnish, or provide commercial feed to a contract feeder.

(h} “Distributor” means any person who sells, exposes
for sale, offers for sale, exchanges, barters, gives,
parcels out, allots, shares, or dispenses a commerecial
feed.

(i) “Domesticated animal” means any species of
animal living and bred in a tame condition.

(G) “Drug” means any substance intended for use in
the diagnosis, cure, mitigation, treatment, or prevention
of disease in animals, other than man; and substances,
other than nutritive components, intended to affect the
structure or any function of the animal body.

(k) “Feed ingredient” means each constituent mate-
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rial making up commercial feed, including individual

chemical compounds labeled for use as a feed
ingredient.

(1) “Label” means a display of written, printed, or
graphic matter affixed to the container in which
commercial feed is distributed; or affixed to the invoice,
delivery slip, or other shipping document which accom-
panies bulk shipments of commercial feed or customer-

formula feed. All such labels shall be legible and in
English.

(m) “Labeling” means all written, printed, or graphic

matter, or advertising referencing such commercial
feed.

(n) “Manufacture” means to grind, mix, blend,

package, pack, repackage, repack, or process a commer-
cial feed for distribution.

(o) “Medicated feed” means any commercial feed
which contains one or more drugs.

(p) “Mineral feed” means a ecommercial feed designed

or intended to supply primarily mineral elements or
inorganic nutrients.

(q) “Official sample” means any sample of commercial
feed taken by the commissioner in accordance with the

provisions of this article and rules promulgated
hereunder.

(r) “Percent” or “percentage” means percentage by
weights.

(s) “Person” means an individual, partnership, associ-
ation, fiduciary, firm, company, corporaticn or any
organized group of persons whether incorporated or not.

(t) “Pet” means any domesticated species of animal
normally maintained in or near the household of the

owner including, but not limited to, dogs, cats and
specialty pets.

(u) “Pet food” means any commercial feed manufac-
tured and distributed for consumption by pets.

(v) “Principal display panel” means the part of a label
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that is intended to be shown and examined when the
product is on display for retail sale.

(w) “Process” means any treatment that changes a
feed ingredient so that it can no longer be restored to
its previous form.

(x) “Product name” means the name of the eommer-
cial feed which identifies it, such as: Species of animal,
age group of animal, characterizing ingredients, specific
use, or other descriptive terms.

(y) “Registrant” means any person who registers
commercial feed for distribution or use in this state.

(z) “Repack” or “repackaging” means to pack and
label a previously manufactured and packaged commer-
cial feed prior to a specific request of a customer.

(aa) “Specialty pet” means any domesticated pet
normally maintained in a cage or tank including, but
not limited to, gerbils, hamsters, birds, tropical fish,
goldfish, snakes and turtles.

(bb) “Specialty pet food” means any commercial feed
intended for consumption by specialty pets.

(ce) “Ton” means a net weight of two thousand pounds
avoirdupois.

§19-14-3. Powers and duties of the commissioner.

1

The commissioner has the power and authority to:

(a) Enter and inspect, during reasonable hours, any
location where commercial feeds are manufactured,
distributed, transported or used, and where records
relating to the manufacture, distribution, shipment,
labeling or sale of commercial feed are kept. Such
inspection includes, but is not limited to, examining,
photographing, verifying, copying, and auditing records
as is necessary to determine compliance with this
article, labels, consumer complaints, and papers relat-
ing to the manufacturing, distribution, sampling,
testing and sale of commercial feeds.

(b) Open, examine, sample and test commercial feed,
unmixed or unprocessed whole seeds, equipment,
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containers, transport containers, and packages used or

intended to be used in the manufacture and distribution
of commercial feeds.

(c) Issue permits and registrations pursuant to this
article.

(d) Refuse, suspend, or revoke permits and registra-
tions as provided in this article.

(e) Issue embargoes as provided in this article.

(f) Condemn and confiscate any product that is not
brought into compliance with this article.

(g) Collect fees and penalties, and expend moneys
under the terms of this article.

{h) Conduct sampling in accordance with the official
methods published in the current edition of the Official
Methods of Analysis of the Association of Official
Analytical Chemists and supplements thereto, or
methods approved by the commissioner by rules.

(i) Conduct hearings as provided by this article.

(3) Assess civil penalties and refer violations to a court
of competent jurisdiction.

(k) Obtain court orders directing any person refusing

to submit to inspection, sampling, and auditing to
submit.

(1) Establish and maintain feed testing facilities;
establish reasonable fees for such tests; incur expenses;
and conduct tests in accordance with the official
methods published in the current edition of the Official
Methods of Analysis of the Association of Official
Analytical Chemists and supplements thereto, or
methods approved by the commissioner by rules.

(m) Be guided by the analytical results of the official

sample when determining whether the commercial feed
is deficient in any component.

{n) Report the analytical results on all official samples
to the registrant and, in the case of deficient samples,
also fo the dealer and the purchaser, if known.
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51 (0) Upon request made within thirty days from the
52 date the official sample results are reported, furnish a
53 portion of the official sample to the registrant.

54 (p) Publish and distribute annually a composite
55 report containing: (1) The sales of commercial feeds and
56 feed ingredients during the preceding period, (2) the
57 results of the analysis of official samples as compared
58 with the guarantee on the label, (3) firms responsible for
59 the product, and (4) such other data the commissioner
60 deems necessary: Provided, That the information on
61 production and use so provided does not disclose the
62  operations of any person.

63 (a) To cooperate with and enter into agreements with
64 governmental agencies of this state and other states,
65 agencies of the federal government and foreign govern-
66 ments, and private associations in order to carry out the
67 purpose and provisions of this article.

68 (r) Promulgate rules, in accordance with chapter
69 twenty-nine-a of this code, dealing with commercial
70 feeds and enforcement of this article.

§19-14-4. Special revenue fund.

All fees and penalties collected under the provisions
of this article shall be deposited with the state treasurer
in a special revenue account. Such moneys shall be
expended by the commissioner of agriculture for
inspection, sampling, analysis, and other expenses
necessary for the administration of this article.

—

© O Uk W

-14-5. Permits; registration.

§1
(a) Permits and registrations shall not be transferra-
ble with respect to persons or locations.

(b) A person must apply for a permit or registration
at least fifteen days prior to the expiration of the current
permit or registration expires; or at least fifteen days
prior to the date that the person intends to engage in
business or market products in this state. All applica-
tions shall be accompanied by the fee established in this
section. A penalty of two dollars shall be added to the
fee for all permits or registrations that are not applied

SLO-JNU W N~
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for or renewed within the time limit.

(¢) Persons manufacturing commercial feed or cus-
tomer-formula feed in this state must obtain a Commer-
cial Feed Manufacturing Permit, except all persons
manufacturing feed for only his/her animals on his/her
premises. Application forms shall be provided by the
commissioner and include such information as estab-
lished by rules. A separate permit shall be obtained for
each manufacturing facility or location in this state.
Each Commercial Feed Manufacturing Permit applica-
tion shall be accompanied by an application fee of fifteen
dollars. Each permit issued shall expire on the thirty-
first day of December next following the date of issue.

(d) Each person first distributing commercial feed
into West Virginia trade channels must obtain a
Commercial Feed Distributor Permit, except: (1)
Persons distributing pet food exclusively, (2) persons
holding a valid Commercial Feed Manufacturing
Permit, and (3) persons distributing only those feeds
that they register. Application forms shall be provided
by the commissioner and include such information as
established by rules. Each Commercial Feed Distributor
Permit application shall be accompanied by an applica-
tion fee of ten dollars. Each permit issued shall expire

on the thirty-first day of December next following the
date of issue.

(e) All commercial feed distributed or used in this
state, except customer-formula feed, must be registered.
Commercial feed that can be uniquely identified by its
brand name, product name, physical form or other
descriptive term shall be registered as a separate
product. Commercial feed that is packaged in such
weights as to apply to several categories shall be
registered in each applicable category. Application
forms shall be provided by the commissioner and
include such information as established by rules.

(1) Commercial feed, other than pet food, in packages
over ten pounds or bulk shall be registered permanently.
A registration fee of ten dollars per product shall
accompany each application for registration, except that
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51 there will be no fee for a revision of a commercial feed
52 already on file that involves a change in the net weight,
53 a change in the list of ingredients, and/or a change in
54 the guarantee for vitamins or minerals.

55 (2} On the thirty-first day of August, 1991, permanent
56 registrations for pet food in packages over ten pounds
57 are void and application for registration and payment
58  of fees will be required. Pet food, including specialty pet
59 foods, in packages over ten pounds or bulk shall be
60 registered annually. A registration fee of fifty dollars
61 per product shall accompany each application for
62 registration. The registration shall expire the thirty-
63 first day of August next following the date of issue.

64 (8) Commercial feed, excluding specialty pet food in
65 packages of one pound or less, in packages of ten pounds
66 and under shall be registered annually. A registration
67 fee of forty dollars per product shall accompany each
68 application for registration. The registration shall
69 expire on the thirty-first day of December next follow-
70  ing the date of issue.

71 (4) Specialty pet food in packages of one pound or less
72  shall be registered annually. A registration fee of twenty
73 dollars per product shall accompany each application
74 for registration. The registration shall expire on the
75  thirty-first day of December next following the date of
76  issue.

77 (f) A person is not required to register any brand
78 name or product name of commercial feed which is
79 already registered by another person.

80 (g) Alteration of commercial feed that changes the
81 label requires a new application for a Commercial Feed
82 Registration be made and approved before distribution.

§19-14-6. Refusal of applications; suspension and revoca-
tion of registrations and permits.

The commissioner may refuse to grant, or may
suspend or revoke registration of any commercial feed;
any commercial feed manufacturing permit; or any
commercial feed distributor permit when it is deter-
mined that: (a) The applicant, permittee, or registrant

Ok SO DD
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has violated the provisions of this article or any official
rule promulgated hereunder; or (b) this article or the
rules promulgated hereunder cannot be or will not be
complied with: Provided, That the permittee or regis-
trant shall have the opportunity to be heard prior to the
suspension or revocation of the registration or permit.

§19-14-7. Hearings and appeals.

1
2
3
4
5
6
7
8
9
10
11
12

13
14
15

(a) No application shall be refused until the applicant
has the opportunity to amend his/her application to
comply with the requirements of this article.

No registration or permit shall be refused, suspended
or revoked until the registrant or permittee shall have

the opportunity to have a hearing before the commis-
sioner.

(b) Any person adversely affected by an act, order or
ruling made pursuant to the provisions of this article,
may within forty-five days thereafter, bring an action

for judicial review in the circuit court of the county in
which the violation occurred.

Any party aggrieved by a final judgment entered by

a circuit court, may appeal to the West Virginia
supreme court of appeals.

§19-14-8. Labeling.

(a) When commercial feed, except customer-formula
feed, is distributed in this state in bags or other
containers, the label shall be affixed to the container;

when commercial feed is distributed in bulk, the label
shall accompany delivery.

(b) All commercial feed labels, except customer-
formula feeds, shall state the following:

(1) The net weight avoirdupois. The net weight may
also be stated in metric units.

(2) The product name, including brand name, if any,
under which the commercial feed is distributed.

(3) The guaranteed analysis stating what the commis-
sioner determines by rules is required to advise the user
of the composition of the feed and other necessary
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15 information to support claims made on the label. The
16  substances or elements guaranteed must be determin-
17  able by laboratory methods published by the association
18 of official analytical chemists or by an acceptable
13 method supplied by the registrant.

20 (4) An ingredient statement, except that an ingre-
21 dient statement is not required for single standardized
22  ingredient feeds or when such statement is not in the
23 interest of consumers. An ingredient statement shall
24 include:

25 (A) The common or usual name of each ingredient as
26 officially defined in the annual Official Publication of
27  the Association of American Feed Control Officials;

28 (B) Collective terms as defined in the annual Official
29 Publication of the Association of American Feed Control
30  Officials;

31 (C) The common or usual name of substances gener-
32 ally recognized as safe (GRAS) as authorized by 21 Code
33 of Federal Regulations 570.30 (April 1, 1990) of the
34 Federal Drug and Cosmetic Act as amended August,
35 1985;

36 (D) The common or usual name of substances which
37 are so common so as to not need a definition, have a
38 substantially safe history, and no safety hazard is known
39 to exist after consumption by a significant number of
40 animals, including, but not limited to, salt and sugar;
41 or

42 (E) Other ingredients or additives that the commis-
43 sioner, by rules, deems necessary.

44 (5) The name and principal mailing address of the
45 manufacturer or the distributor.

46 (6) Adequate directions and precautionary statements
47 for safe and effective use.

48 (7) If a drug or drug containing product is used, then
49 the following shall be stated:

50 (A) The established name of each active drug
51 ingredient;
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(B) The level of each drug used in the final mixture;
{C) The purpose of the medication (claim statement);

(D) Appropriate cautions and warnings on the use of
the medicated commercial feed;

(E) Withdrawal statements, if applicable;

(F) The word “medicated” shall appear directly
following and below the product name in type size, no
smaller than one-half the type size of the product name.

(¢) Pet food labels shall have such additional informa-
tion as required by the commissioner through rules.

(d) All customer-formula feeds shall be labeled at all
times and shall be supplied to the purchaser at the time

of delivery. The label shall bear the following
information:

(1) Name and address of the manufacturer.
(2) Name and address of the purchaser.

(3) Date of manufacture.

(4) Net weight (avoirdupois) of the ecommercial feed

and each feed ingredient used in the customer-formula
feed.

(56) Adequate directions and precautionary statements
for safe and effective use.

(6) If a drug or drug containing product is used, then
the following shall be stated:

(A) The established name of each active drug
ingredient;

(B) The level of each drug used in the final mixture;

(C) The purpose of the medication (claim statement);

(D) Appropriate cautions and warnings on the use of
the commercial feed;

(E) Withdrawal statements, if applicable;

(F) The word “medicated” shall appear directly
following and below the product name in type size no
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85 smaller than one-half the type size of the product name.
§19-14-9. Tonnage reports; inspection fees.

1 (a) Each person holding a Commercial Feed Manufac-
2 turing Permit, 2 Commercial Feed Distributor Permit,
3 and every registrant, except those persons exempted in
4 subsection (b) of this section, shall report the number of
5 tons of commercial feed distributed and pay an inspec-
6 tion fee on all feed distributed, except no inspection fee
7  shall be due on:

8

9

(1) Commercial feed, if the payment was made by a
previous distributor.

10 (2) Customer-formula feeds or commercial feeds
11  manufactured in this state, if the inspection fee was paid
12 on the commercial feed or all the feed ingredients used
13 as ingredients therein. For the purpose of this exemp-
14 tion, the sale of the feed ingredients used in customer-
15 formula feeds are considered to have taken place before
16 the processing of these items.

17 (3) Commercial feeds or commercial feeds manufac-
18 tured in this state which are subsequently used as
19 ingredients in the continuing manufacture of commer-
20 cial feeds in which the end product is registered.

21 (4) Commercial feed supplied to a poultry contract
22  feeder.

23 (5) Commercial feed in packages of ten pounds or less.
24 (6) Pet food or specialty pet food.
25 (7) Commercial feed, where the inspection fee was

26 paid during a previous quarter and is offered for sale
27 in the current quarter.

28 (b) Each person holding a Commercial Feed Manu-
29 facturing Permit, a Commercial Feed Distributor
30 Permit, or a registrant, except those persons: (1)
31 Exclusively distributing or manufacturing pet food or
32 specialty pet food; or (2) exclusively distributing or
33 manufacturing commercial feed in packages of ten
34 pounds or less, shall file a semiannual statement under
35 oath before the thirty-first day of January and July of
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each year. The statement shall include the number of
net tons of commercial feeds and feed ingredients
manufactured or first distributed in this state during
the preceding six-month period.

Each report shall be accompanied by an inspection fee
at the rate of thirty-five cents per ton on commercial
feed and feed ingredients with the minimum inspection
fee being ten dollars each statement. The minimum fee
is waived if the total amount of the calculated inspection

fee due is two dollars or less. Such fees become effective
on the first day of July, 1991.

Inspection fees which are due and payable and not
remitted to the commissioner within fifteen days
following the due date shall be assessed a penalty of ten
percent of the amount due, except that semiannual
reports with no fees due received fifteen days after the
due date shall be assessed a penalty of ten dollars. The
assessment of this penalty fee shall not prevent the

commissioner from taking other actions as provided in
this chapter.

(c) All persons must keep accurate records, as may be
necessary or required by the commissioner, to indicate
the tonnage of commercial feed distributed in this state.

§19-14-10. Adulteration.

1
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11

12
13
14
15

Commercial feed or feed ingredients is adulterated:

(a) If it contains any poisonous, deleterious or nonnu-
tritive substance, inciuding pesticide chemical residues,
food additives, color additives or drugs which is or may
be injurious to animals when fed such feed in accor-
dance with the directions, or to humans who consume
the resultant food product of the animal;

(b) If its composition or quality falls below or differs
from what is stated on the label or by its labeling;

(c) If it contains viable weed seeds exceeding the
limits set by the commissioner by rules;

(d) If the facilities, controls, or methods used in the
manufacture, processing, or packaging do not conform

to industry standards set by the commissioner by rules;
or
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(e) If it was manufactured or held under conditions
whereby it became contaminated by dust, dirt, insects,
birds, rodents, or animal excretion thereby rendering it
injurious to animal health.

§19-14-11. Misbranding.

Commercial feed is misbranded:
(a) If its label or labeling is false or misleading;
(b) If it is not labeled as required by this article;

(¢) If any word, statement, or other information
required by this article to appear on the label is not
prominently and conspicuously placed so that it ecan be
read and understood by the ordinary individual under
customary conditions of purchase and use;

(d) If it purports to or contains a feed ingredient that
does not conform to the definition of identity prescribed
by the commissioner by rules; or

(e) If any damage or inferiority has been concealed.

§19-14-12. Embargoes; condemnation and confiscation;

OO0 ~J U WD

injunctions,

(a) Embargo orders: When the commissioner has
reasonable cause to believe any lot of commercial feed
is being manufactured, distributed, offered for sale,
exposed for sale, or used in this state in violation of the
provisions of this article or any rule promulgated
hereunder, then he/she may issue and enforce a written
embargo order, warning the custodian of the commer-
cial feed not to manufacture, distribute, use, remove, or
dispose of the commercial feed in any manner until the
embargo is released by the commissioner or by court
order.

When the embargo is issued, the commissioner shall
affix a tag or other marking to the commercial feed
and/or to the manufacturing device warning that such
product or process is under embargo and notify the
custodian that he/she has a right to request an imme-
diate hearing.
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The commissioner shall release the commercial feed
s0 embargoed when said commercial feed has been
brought into compliance with this article and its rules.

The commissioner shall have the authority to issue an
embargo against a perishable product, even if the result
is the involuntary disposal of the product.

The commissioner may take action to seize and
condemn any product if not brought into compliance
with this article and the rules issued hereunder, within
ninety days of the notice to the custodian.

{b) Condemnation and confiseation: Any commercial
feed not in eompliance with the provisions of this article
or the rules promulgated hereunder shall be subject to
condemnation and confiscation on complaint of the
commissioner to the circuit court of the county in which
the commercial feed in question is located. Jurisdiction
is hereby conferred upon the circuit courts to hear and
determine such matter.

If the court finds that the commercial feed is in
violation of the provisions of this article or its rules and
should be confiscated, then the court shall order the
condemnation and eonfiscation of such commercial feed
and its disposition in a manner consistent with the
quality of such commercial feed which is not in violation
of any other laws of this state: Provided, That the owner
thereof must first be given an opportunity to proeess or
relabel such commercial feed or dispose of the same in

full compliance with the provisions of this article and
its rules.

(¢) Injunctions: Upon application by the commis-
sioner, the circuit court of the county in which the
violation is occurring, has occurred or is about to occur,
may grant a temporary or permanent injunction
restraining any person from violating .or continuing to
violate any of the provisions of this article or any rule
promulgated hereunder. An injunction shall be issued
without bond.

§19-14-13. Confidentiality of trade secrets.

1

The commissioner may not make public any informa-
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tion which contains or relates to trade secrets, acquired
under the authority of this article, concerning any
methods, formulas, processes, sales, or distribution
information: Provided, That the commissioner may
exchange information of a regulatory nature with duly
appointed officials of the United States Government, of
other states, or of other foreign governments who are
similarly prehibited by law from revealing this informa-
tion.

§19-14-14. Prohibited acts.
1 It shall be unlawful:
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(a) To manufacture, distribute, or knowingly use any
commercial feed that is adulterated or misbranded.

(b) To adulterate or misbrand any commercial feed.

cial feed in violation of an embargo order, or condem-
nation and confiscation order provided for under this

2
3
4
5 (¢) To distribute, use, remove, or dispose of commer-
6
7
8 article.

9 (d) To manufacture, distribute, or use any commercial
10 feed containing a drug or drugs that cause or may cause
11 residue of the drug or drugs in the edible tissues, milk,
12 or eggs of the animals fed such feed in excess of the
13 acceptable residue levels set by the commissioner by
14 rules,

15 (e) To fail or refuse to register commercial feeds.

16 (f) To fail or refuse to obtain permits required under
17 this article.

18 (g) To fail to make an accurate statement of tonnage.
19 (h) To fail to pay inspection fees as required under
20 this article.

21 (i) To distribute or knowingly use any commercial

22 feed that has not had an accurate statement of tonnage
23 reported to the commissioner in the previous reporting
24 period.

25 (j) To use or imply the name West Virginia depart-
26 ment of agricuiture, or reference any inspection or
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sample findings made by the West Virginia department
of agriculture on labels or labeling of commercial feed.

(k) To interfere with the commissioner’s official
duties.

§19-14-15. Penalties.
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(a) Criminal penalties.—Any person violating any of
the provisions of this article is guilty of a misdemeanor,
and, upon conviction thereof, shall be fined not less than
one hundred dollars nor more than five hundred dollars
for the first offense, and for each subsequent offense,
shall be fined not less than five hundred nor more than
one thousand dollars, or imprisoned in the county jail
not more than six months, or both fined and imprisoned.
Magistrates have concurrent jurisdiction with circuit
courts to enforce the provisions of this article.

(b) Civil peralties. —

(1) Any person violating any of the provisions of this
article or the rules adopted hereunder may be assessed
& civil penalty by the eommissioner. In determining the
amount of any civil penalty, the commissioner shall give
due consideration to the history of previous violations of
any person; the seriousness of the violation, including
any irreparabie harm to the environment, any hazards
to the health and safety of the publie and to the animals
consuming or intended to consume the commercial feed;
and the demonstrated good faith of any person charged
in attempting to achieve compliance with this article
after written notification of the violation.

(2) The commissioner may assess a penalty of not
more than five hundred dollars for the first offense or
nonserious violation, as determined by the commissioner
in accordance with the rules promulgated in accordance
with the provisions of chapter twenty-nine-a of this code,
and not more than one thousand dollars for a serious,
repeat, or intentional violation, as determined by the

commissioner in accordance with such promulgated
rules.

(3) The civil penalty is payable to the state of West
Virginia and is collectible in any manner now or
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hereafter provided for collection of a debt. Any person
liable to pay the civil penalty and neglecting or refusing
to pay the same, shall be assessed interest at ten percent
from the date the penalty was assessed. Such penalty
and interest constitute a lien in favor of the state of West
Virginia and shall attach on the person’s property when
such lien is properly recorded in the county where such
property is located. There shall be no cost as a condition
precedent to recording.

(¢) Notwithstanding any other provision of law to the
contrary, the commissioner may promulgate and adopt
rules which permit consent agreements or negotiated
settlements for the civil penalties assessed as a result of
a violation of the provisions of this article.

(d) It shall be the duty of each prosecuting attorney
to whom any violation is reported to cause appropriate
proceedings to be instituted and prosecuted in a court
of competent jurisdiction without delay.

{e) Nothing in this article shall be construed as to
require the commissioner to report minor violations of
this article when he/she believes that the public interest
will be best served by a written notice.

(f) No state court may allow the recovery of damages
for administrative action taken if the court finds that
there was probable cause for such action.

CHAPTER 10

(Com. Sub. for H. B. 2293—By Delegate D. Miller)

[ Passed February 28, 1991: in effect July 1, 1981. Approved by the (overnor.]

ACT to amend and reenact article thirteen, chapter
nineteen of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to the apiary
law; definitions; commissioner’s powers and duties
generally; apiary education; cooperation with govern-
mental agencies; registration of bees and identifying
apiaries; right of entry to inspect apiaries; authorizing
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quarantines; abandoned apiaries and equipment; re-
quirements for importing bees; pesticide poisoning to
bees; candy for mailing cages; article violations;

increasing criminal penalties; adding civil penalties;
severability.

Be it enacted by the Legislature of West Virginia:

That article thirteen, chapter nineteen of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted to read as follows:

ARTICLE 13. INSPECTION AND PROTECTION OF APICULTURE.

§19-13-1. Title.

§19-13-2.  Definitions.

§19-13-3. Commissioner’s powers and duties; apiary education; cooperation
with governmental agencies.

§19-13-4.  Registration of bees; identification of apiaries.

§19-13-5.  Right of entry; apiary inspections; quarantines.

§19-13-6. Abandoned apiaries and equipment; notice.

§19-13-7. Bees brought into state to carry inspection certificate; commis-
sioner to be notified; interstate movement of bees.

§19-13-8.  Pesticide poisoning to bees.

§19-13-9. Candy for mailing cages.

§19-13-10. Violations.

§19-13-11. Penalties for violations of article; rules.
§19-13-12. Severability.

§19-13-1. Title.

1 This article shall be known by the short title as “The
2 West Virginia Apiary Law of 1991.”

§19-13-2. Definitions.

The fellowing definitions shall apply in the interpre-
tation and enforcement of this article. All words shall

be construed to impart either the plural or the singular,
as the case demands:

(a) “Abandoned apiary” means any apiary in which
the owner cannot be determined and in which twenty-
five percent or more of the colonies are dead or diseased,
or death or disarray of the colonies exposes them to
robbing, or diseased or potentially diseased abandoned

10 equipment which may jeopardize the welfare of neigh-
11 boring colonies.
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12 (b) “Apiary” means any place where cne or more
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colonies or nuclei of bees are kept or where bee
equipment is stored.

(e) “Appliances” means any apparatus, tool, machine
or other device, used in the handling and manipuiating
of bees, honey, wax and hives. It also means any
container of honey and wax that may be used in any
apiary or in transporting bees and their products and
apiary supplies.

(d) “Bees” shall be construed to mean any stage of the
common hive or honeybee (Apis mellifera), or other
species of the genus Apis.

(e) “Bee diseases” shall be construed to mean Amer-
ican foulbrood (Bacillus larvae), European foulbrood
(Bacillus pluton), Varroa mite (Varroa jacobsoni), honey
bee tracheal mite (Acarapis woodi), or any other
infection or parasitic infestation determined by the
commissioner to be transmissible to other bee colonies
and that represents a threat to beekeeping in West
Virginia.

(f) “Bee equipment” means hives, supers, frames,
veils, gloves or any other appliances.

(g) “Colony” means the hive and includes bees, comb,
honey and equipment.

(h) “Commissioner” means the commissioner of the
department of agriculture of the state of West Virginia
or a duly authorized employee.

(i) “Control agents or control mechanisms” means any
method of chemical or mechanical control to suppress
or eradicate an apiary disease, pest, or parasitic
infestation in an apiary or the colonies contained
therein.

(j) “Department” means the department of agricul-
ture of the state of West Virginia.

(k) “Hive” shall be construed to mean frame hive, box
hive, box, barrel, log, gum, skep or any other receptacle
or container, natural or artificial, or any part thereof,
which may be used or employed as a domicile for bees.
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(1) “Nuclei” means the removal of a split portion or
division of any colony of honey bees for the express
purpose of creating a numerical increase in colonies for
honey production, pollination service or monetary gain
through sale of honey bees.

(m) “Packaged bees” means bees shipped in combless
packages which shall bear a valid certificate of health
by an authorized state or federal agency verifying the
absence or presence of any infectious or communicable
diseases or parasitic infestations, and further provides
that no honey has been used for food while in transit or
that bears an affidavit that any honey used as food in
transit was properly sterilized.

(n) “Person” shall include all corporations, partner-
ships, associations, societies, individuals or group of
individuals or any employee, servant or agent acting for
or employed by any person as above defined.

(0) “Premises” means any parcel of real estate and
structures in which bee equipment, bees, bee products
and bee appliances can be utilized for storage purposes.

(p) “Quarantine” means a specific period of enforced
isolation to contain and prevent the spread of contagious
bee diseases or parasites, which shall include specific
perimeters deemed by the commissioner to be affected

or potentially affected by such contagious bee diseases
or parasites.

(a) “Sterilized or sterilization” means to treat and
neutralize contagious bee diseases by means of steam
autoclave or ethylene oxide fumigation, boiling at a
temperature of two hundred twelve degrees Fahrenheit
for thirty minutes, pit incineration, or by any other
acceptable method which the commissioner determines
effective for control of bee diseases or parasites.

§19-13-3. Commissioner’s powers and duties; apiary

1
2

education; cooperation with governmental
agencies.

(a) It shall be the duty of the commissioner of
agriculture to exercise the powers and duties imposed

3 by this article for the purpose of protecting agriculture.
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For this purpose, the commissioner is hereby authorized
and empowered to promulgate such rules in accordance
with the provisions of chapter twenty-nine-a of this code:
(1) To effectively eradicate, suppress or control bee
diseases as far as may be practical; (2) to regulate the
keeping and maintaining of bees, bee equipment, queen
breeding equipment, apiaries and appliances; (3) to
regulate treatments, retreatments, and fees for said
services; and (4) such other rules as are necessary to
effectuate the enforcement of this article.

(b) The commissioner is authorized to conduct apiary
edueation in a manner which may advance and promote
bee culture in West Virginia.

(¢) The commissioner is hereby authorized and
empowered to cooperate with the federal government
and any agencies, departments and instrumentalities
thereof; the state of West Virginia and any agencies,
departments, divisions, or political subdivisions thereof;
and any other state or commonwealth and any agencies,
departments or political subdivisions thereof, in order to
carry out the effective administration of this article.

§19-13-4. Registration of bees; identification of apiaries.

(a) All persons keeping bees in this state shall, within
ninety days of the effective date of this article, notify the
commissioner in writing of the number and location of
colonies they own or rent, or which they keep for
someone else, whether the bees are located on their own
property or someone else’s property. Thereafter, such
information shall be provided within ten days of the
time the bees are acquired. Bees shall be registered on
an annual basis thereafter.

(b) All persons owning or operating an apiary which
is not located on said owner’s or operator’s property
must post the name and address of the owner or
operator in a conspicuous place in the apiary.

§19-13-5. Right of entry; apiary inspections; quarantines.

1
2
3

(a) To effectuate the purpose of this article, the
commissioner is hereby invested with authority, during
reasonable working hours, with prior consent by the
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owner or person in charge of such apiaries, if known,
to enter upon any public or private premises, except
private residences, and shall have access to any apiary
for the purpose of inspecting or sampling.

(b) The commissioner shall inspect, as practical, all
colonies of honey bees domiciled within the state of West
Virginia. If upon such inspection, it is found that any
bee disease or parasite exists in such apiary, the
inspector making the inspection shall immediately
notify, in writing, the owner or person in charge of such
apiary, stating the nature of the disease or parasite and
whether the same may be successfully treated or not.

In cases where the disease or parasite is subject to
treatment, the inspector shall specify and direct the
necessary treatment, which shall be administered by the
owner or person in charge, within fourteen days
thereafter. Otherwise, the colonies contained in the
apiary in which such bee diseases or parasites are found
shall be depopulated without remuneration to the owner.
All bee hives and related equipment found in any
diseased apiary shall be destroyed or sterilized under
the direction of the commissioner.

(c) All queen breeding apiaries shall be thoroughly
inspected twice each season. If upon such inspection it
shall appear that any bee disease or parasite exists in
such apiary, the inspector making the inspection shall
immediately notify, in writing, the owner or person in
charge thereof, and thereafter it shall be unlawful for
any such person to ship, sell or give away any queen bees
from such apiary until the disease or parasitic infesta-
tion has been eradicated.

(d) The commissioner shall have the power to estab-
lish interior and exterior guarantines to prevent or
contain the spread of contagious bee diseases and
parasitie infestations. Such quarantines shall include
specific perimeters to encompass any township, area,
county or region within the state deemed by the
commissioner, which may be affected by such conta-
gious diseases or parasitic infestations.
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Exterior quarantines may be established to prevent
diseased or parasitized bees and related equipment from
being transported into West Virginia. When the com-
missioner issues a quarantine pursuant to this authority,
he/she shall issue an order which specifies the type of
contagious bee disease or parasitic infestation, the area
or areas quarantined, conditions governing movement of
bees or bee equipment from the quarantined area and
such other information that protects the beekeeping
industry as deemed necessary by the commaissioner. The
commissioner shall post a notice of quarantine at the
primary location of the bee disease or parasitic infesta-
tion. If the quarantine affects more than three miles in
radius, then notice of the order of quarantine shall be
published as a Class I legal advertisement in compliance
with the provisions of chapter fifty-nine of this code, and
the publication area for such publication shall be the
quarantined area.

All apiaries, bees, bee products, premises, bee
equipment and appliances wherein or on which bee
diseases and parasites are found to exist shall be
quarantined by the commissioner. Such quarantine shall
continue until the commissioner declares the same to be
apparently free from any such bee diseases and
parasites.

The commissioner shall have authority to rescind
quarantines as he/she determines the need or practic-
ability no longer exists by the same notice method
utilized to implement the quarantine.

§19-13-6. Abandoned apiaries and equipment; notice.
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When any apiary or bee equipment is deemed by the
commissioner to be abandoned, the commissioner shall
give written notice by registered mail to the owner or
operator thereof, if such ownership or operator can be
determined, that the commissioner deems such apiary
or bee equipment abandoned. If the owner or operator
of the property cannot be located after reasonable
inquiry, said notice shall be provided by the same
mailing requirement to the owner of the real property
on which the apiary or equipment is located. If such
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apiary or equipment continues to be abandoned for a
period of sixty days thereafter, the commissioner may
seize the apiary or equipment and take such action as
is necessary to dispose or destroy said apiary or
equipment as its condition warrants. In order to halt the
spread of bee diseases and parasitic infestation when an
abandoned apiary is found upon inspection to be

diseased, the commissioner is authorized to cause it to
be destroyed.

§19-13-7. Bees brought into state to carry inspection

certificate; commissioner to be notified;
interstate movement of bees.

{a) It shall be unlawful for any person to transport
bees, used hives, used bee equipment or used appliances
into West Virginia, unless the same be accompanied by
a certificate of inspection signed by an authorized
inspection official of the state from which such bees or
equipment is being transported. Such certificate shall
certify the actual inspection of the bees made within
thirty days preceding the date of shipment, and that the
bees, hives, equipment and appliances contained in the

shipment are apparently free from bee diseases and
parasitic infestation.

{(b) Prior to the movement of any bees, used bee
equipment, combs, bee appliances or equipment into
West Virginia, and as a prerequisite to the issuance of
a permit of entry, the commissioner shall be furnished
by the owner, transporter, or lessee the following:

(1) The exact location or destination of the bees or
equipment.

(2) Name and address of the owner of the property
where the bees or equipment will be located.

(3) The exact number of colonies or amount of bee
equipment and appliances in the shipment.

(4) A copy of the inspection certificate issued by the
inspector of the state of origin.

Upon compliance with the mandatory requirements
set forth heretofore, the commissioner shall issue a
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permit of entry not to exceed sixty days, unless said bees
and equipment are to be permanently located within
West Virginia, then the commissioner shall issue a
nonlimited permit.

If the commissioner denies the request for an entry
permit, then the commissioner shall notify the owner or
transporter of said denial and the reasons therefor.

§19-13-8. Pesticide poisoning to bees.

1
2
3
4
5

Any application or treatment of any pesticide to
agricultural crops while in full bloom which is incon-
sistent with product labeling of the pesticide and is
deemed by the commissioner to be injurious to bees shall
be prohibited.

§19-13-9. Candy for mailing cages.

1
2
3
4

Any person who engages in the shipping of bees in
combless packages in this state shall, in manufacturing
candy for mailing cages, sterilize the same or use candy
that does not contain honey.

§19-13-10. Violations.

1
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It shall be unlawful for any person to:

(a) Knowingly keep in his/her possession without
proper treatment, any colony of bees affected with any
bee disease or parasitic infestation; or to expose any
diseased or infested colony, hive, or appliance so that
foraging bees have access to them.

(b) To sell, barter, give away, accept, receive or
transport any bees that are known to be affected with
any bee disease or parasitic infestation.

(¢) To resist, impede or hinder the commissioner or an
authorized employee in the performance of his/her
duties under the provision of this article.

(d) To use or apply any apiary disease, pest or
parasite control chemical by any mechanism which is
inconsistent with the product label as approved by the
United States Environmental Protection Agency.
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§19-13-11. Penalties for violations of article; rules.
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(a) Criminal penaltiess—Any person violating any
provision of this article or rule adopted hereunder is
guilty of a misdemeanor, and, upon conviction thereof,
shall be fined not less than fifty dollars for the first
offense, and for each subsequent offense, shall be fined
not less than five hundred dollars nor more than one
thousand dollars, or imprisoned in the county jail not
more than six months, or both fined and imprisoned.
Magistrates have concurrent jurisdiction with circuit
courts to enforce the provisions of this article.

(b) Civil penalties. —

(1) Any person violating the provisions of this article
or rule adopted hereunder may be assessed a civil
penalty by the commissioner. In determining the
amount of any civil penalty, the commissioner shall give
due consideration to the history of previous violation of
any persons, the seriousness of the violation, including
any hazards to agriculture in West Virginia and the
demonstrated good faith of any person charged in
attempting to achieve compliance with this article after
written notification of the violation.

(2) The commissioner may assess a penalty of not
more than two hundred fifty dollars for the first offense
or nonserious violation, as determined by the commis-
sioner in accordance with the rules promulgated in
accordance with the provisions of chapter twenty-nine-
a of this code, and not more than one thousand dollars
for a serious, repeat or intentional violation, as deter-

mined by the commissioner in accordance with such
promulgated rules.

{3) The civil penalty is payable to the state of West
Virginia and is collectible in any manner now or
hereafter provided for collection of a debt. Any person
liable to pay the civil penalty and neglecting or refusing
to pay the same, shall be assessed interest at ten percent
from the date the penalty was assessed. Such penalty
and interest constitute a lien in favor of the state of West
Virginia and shall attach on the person’s property when
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such lien is properly recorded in the county where the
property is situated. There shall be no cost as a condition
precedent to recording.

(4) Notwithstanding any other provision of law to the
contrary, the commissioner may promulgate and adopt
rules which permit consent agreements for the civil
penalties assessed as a result of viclation of the
provisions of this article.

(5) No state court may allow the recovery of damages
for administrative action taken if the court finds that
there was probable cause for such action.

(6) It shall be the duty of the prosecuting attorney of
the county in which the violation occurred to represent
the department of agriculture, to institute proceedings,
and to prosecute the person charged with such violation.

§19-13-12. Severability.

o300 U

If any provision of this article or the application
thereof to any person or circumstances is held invalid,
such invalidity shall not affect other provisions or
applications of this article which can be given effect
without the invalid provision or application, and to this
end the provisions of the article are declared severable,

—o

CHAPTER 11

(Com. Sub. for §. B. 101—0Originating in the Committee on Finance)

[Passed March 9. 1991; in effect from passage. Approved by the (iovernor.]

AN ACT making a supplementary appropriation of publie

money out of the treasury from the balance of all state
road funds remaining unappropriated for the fiscal year
ending the thirtieth day of June, one thousand nine
hundred ninety-one, to the West Virginia department of
transportation, division of highways, account no. 6700,
supplementing chapter ten, acts of the Legislature,
regular session, one thousand nine hundred ninety,
known as the budget bill.
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WHEREAS, The governor submitted to the Legislature the
executive budget document dated January 9, 1991, wherein on
page X thereof are set forth the revenues and expenditures of
the state road fund, including fiscal year 1990-1991; and

WHEREAS, It appears from such budget that there now
remains unappropriated a balance in the state road fund
available for further appropriation during the fiscal year
1990-1991, a part of which balance is hereby appropriated by
the terms of this supplementary appropriation bill; therefore

Be it enacted by the Legislature of West Virginia:

That the total appropriations from the state road fund to the
West Virginia department of transportation, division of
highways, account no. 6700, for the fiscal year ending the
thirtieth day of June, one thousand nine hundred ninety-one,
as appropriated by chapter ten, acts of the Legislature,
regular session, one thousand nine hundred ninety, known as

the budget bill, be supplemented, amended and thereafter
read as follows:

1 TITLE II—APPROPRIATIONS.

2 Sec. 4. Appropriations of federal funds.

3 Sec. 5. Appropriations from other funds.

4 DEPARTMENT OF TRANSPORTATION

5 157—Diwision of Highways

6 (WV Code Chapters 17 and 17C)

7 Acct. No. 6700

8 TO BE PAID FROM STATE ROAD FUND

9 Federal Other
10 Funds Funds
11 Fiscal Fiscal
12 Year Year
13 1990-91 1990-91

14 1 Maintenance, Expressway,

156 2  Trunkline and Feeder ... § — $ 64,000,000
16 3 Maintenance, State

17 4 Local Services........... — 90,500,000
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5 Maintenance, Contract,

6 Paving and Secondary

7 Road Maintenance....... — 58,500,000
8 Bridge Repair

9 and Replacement ........ — 30,000,000
10 Industrial Access Roads ... — 2,000,000
11 Inventory Revolving ....... — 1,250,000
12 Equipment Revolving ..... — 15,590,000
13 General Operations........ — 28,830,000
14 Annual Increment......... — 203,000
156 Debt Service .............. — 113,300,000
16 Interstate Construction .... — 50,000,000
17 Other Federal Aid Programs — 128,500,000
18 Appalachian Programs .... — 67,000,000
19 Nonfederal Aid Construction — 21,140,000
20 Highway Litter Control.... — 2,000,000
21 Railroad Highway Grade
22  Crossing Improvements. . — 100,000
23 Total ...l $ — $672,913,000

The purpose of this supplementary appropriation bill

is to supplement and amend the existing items in the
aforesaid account for expenditure in the fiscal year of

1990-1991 and to reflect the new total spending author-
ity of the spending unit for such fiscal year. Such
increased amounts shall be available for expenditure
upon the effective date of this bill.

&

CHAPTER 12

(Com. Sub. lor S. B. 85—O0riginating in the Committee on Finance)

[Passed February 18, 1991: in effect from passage. Approved by the Governor.]

AN ACT making a supplementary appropriation of public

money out of the treasury from the balance of all state
road funds remaining unappropriated for the fiscal year
ending the thirtieth day of June, one thousand nine
hundred ninety-one, to the West Virginia department of
transportation, division of motor vehicles, account no.
6710, supplementing chapter ten, acts of the Legisla-
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ture, regular session, one thousand nine hundred ninety,
known as the budget bill, and chapter three, acts of the

Legislature, second extraordinary session, one thousand
nine hundred ninety.

WHEREAS, The governor submitted to the Legislature the
executive budget document dated January 9, 1991, wherein on
page X thereof are set forth the revenues and expenditures of
the state road fund, including fiscal year 1990-1991; and

‘WHEREAS, It appears from such budget that there now
remains unappropriated a balance in the state road fund
available for further appropriation during the fiscal year
1990-1991, a part of which balance is hereby appropriated by
the terms of this supplementary appropriation bill; therefore

Be if enacted by the Legislature of West Virginia:

That the total appropriations from the state road fund to the
West Virginia department of transportation, division of motor
vehicles, account no. 6710, for the fiscal year ending the
thirtieth day of June, one thousand nine hundred ninety-one,
as appropriated by chapter ten, acts of the Legislature,
regular session, one thousand nine hundred ninety, known as
the budget bill, and chapter three, acts of the Legislature,
second extraordinary session, one thousand nine hundred

ninety, be supplemented, amended and thereafter read as
follows:

1 TITLE II—APPROPRIATIONS.
2 Sec. 4. Appropriations of federal funds.

3 Sec. 5. Appropriations from other funds.

4 DEPARTMENT OF TRANSPORTATION

5 158—Division of Motor Vehicles

6 {(WV Code Chapters 17, 17A, 17B, 17C, 20 and 24)
7 Acct. No. 6710

8

TO BE PAID FROM STATE ROAD FUND

9 Federal Other
10 Funds Funds
11 Fiscal Fiscal

12 Year Year
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13 1990-91 1990-91
14 1 Personal Services.......... $ — $ 2,429,446
15 2 Annual Increment......... — 37,278
16 3 Employee Benefits ........ — 661,133
17 4 Commercial Driver’s

18 5 License Program ........ — 2,989,288
19 6 Uneclassified............... 413,931 3,722,033
20 7 Reimbursement to Division

21 8 of Public Safety ......... — 6,000,000
22 9 Total ............ it $ 413,931 §$ 15,839,178

23 The purpose of this supplementary appropriation bill
24  is to supplement and amend the unclassified item in the
25  aforesaid account for expenditure in the fiscal year of
26 1990-1991 and to reflect the new total spending author-
27 ity of the spending unit for such fiscal year. Such
28 increased amount shall be available for expenditure
29  upon the effective date of this bill.

CHAPTER 13

(Com. Sub. for H. B. 2040—By Mr. Speaker, Mr. Chambers, and Delegate Burk)

[Passed March 17, 1991; in effect from passage. Approved by the Governor.]

AN ACT making appropriations of public money out of the
treasury in accordance with section fifty-one, article six
of the constitution.

Be it enacted by the Legislature of West Virginia:

Title
I. General provisions.
II. Appropriations.
III. Administration.

TITLE I—GENERAL PROVISIONS.
§1. General policy.

§2. Definitions.

§3. Classification of appropriations.

§4. Method of expenditure.

§5. Maximum expenditures.
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TITLE I-GENERAL PROVISIONS.

Section 1. General Policy.,—The purpose of this bill
is to appropriate money necessary for the economical
and efficient discharge of the duties and responsibilities

of the state and its agencies during the fiscal year one
thousand nine hundred ninety-two.

Sec. 2. Definitions.—For the purpose of this bill:

“Governor” shall mean the governor of the state of
West Virginia.

“Code” shall mean the code of West Virginia, one
thousand nine hundred thirty-one, as amended.

“Spending unit” shall mean the department, division,

office, board, commission, agency or institution to which
an appropriation is made.

The “fiscal year one thousand nine hundred ninety-
two” shall mean the period from July first, one thousand

nine hundred ninety-one, through June thirtieth, one
thousand nine hundred ninety-two.

“General Revenue Fund” shall mean the general
operating fund of the State and includes all moneys
received or collected by the State except as provided in

section two, article two, chapter twelve of the code or
as otherwise provided.

“Special Revenue Funds” shall mean specific revenue
sources which by legislative enactments are not re-

quired to be accounted for as general revenue, including
federal funds.

“From collections” shall mean that part of the total
appropriation which must be collected by the spending
unit to be available for expenditure. If the authorized
amount of collections is not collected, the total appropri-
ation for the spending unit shall be reduced automat-
ically by the amount of the deficiency in the collections.
If the amount collected exceeds the amount designated
“from collections,” the excess shall be set aside in a
special surplus fund and may be expended for the
purpose of the spending unit as provided by article two,
chapter five-a of the code.
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Sec. 3. Classification of appropriations.—An ap-
propriation for:

“Personal services” shall mean salaries, wages and
other compensation paid to full-time, part-time and
temporary employees of the spending unit but shall not
include fees or contractual payments paid to consultants
or to independent contractors engaged by the spending
unit.

From appropriations made to the spending units of
state government, upon approval of the governor there
may be transferred to a special account an amount
sufficient to match federal funds under any federal act.

Unless otherwise specified, appropriations for per-
sonal services shall include salaries of heads of spending
units,

“Annual increment” shall mean funds appropriated
for “eligible employees” and shall be disbursed only in
accordance with article five, chapter five of the code.

Funds appropriated for “annual increment” shall be
transferred to “personal services” or other designated
items only as required.

Items designated as “total personal services” shall
mean funds appropriated to cover the costs of personal
services and annual increment.

“Employee benefits” shall mean social security
matching, workers’ compensation, unemployment com-
pensation, pension and retirement contribution, public
employees insurance matching, personnel fees or any
other benefit normally paid by the employer as a direct
cost of employment. Should the appropriation be
insufficient to cover such costs, the remainder of such
cost shall be paid by each spending unit from its
“personal services” line item or its “unclassified” line
item. If there is no appropriation for “employee
benefits,” such costs shall be paid by each spending unit
from its “personal services” line item, its “total personal
services” line item or its “unclassified” line item. Each
spending unit is hereby authorized and required to
make such payments in accordance with the provisions
of articte two, chapter five-a of the code.



120

41
42
43

44
45
46
47
48

49
50
51
52
53

54
55
56

57
58
59
60

61
62
63
64

6b
66

67
68
69
70

71
72
73
74
75
76
7
78

APPROPRIATIONS [Ch. 13

“Current expenses” shall mean operating costs other
than personal services and shall not include equipment,
repairs and alterations, buildings or lands.

Each spending unit shall be responsible for all
contributions, payments or other costs related to
coverage and claims of its employees for unemployment

compensation. Such expenditures shall be considered an
employee benefit.

Each spending unit shall be responsible for and
charged monthly for all postage meter service and shall
reimburse the appropriate revolving fund monthly for

all such amounts. Such expenditures shall be considered
a current expense.

“Equipment” shall mean equipment items which have
an appreciable and calculable period of usefulness in
excess of one year.

“Repairs and alterations” shall mean routine mainte-
nance and repairs to structures and minor improve-

ments to property which do not increase the capital
assets.

“Buildings” shall include new construction and major
alteration of existing structures and the improvement of
lands and shall include shelter, support, storage,
protection or the improvement of a natural condition.

“Lands” shall mean the purchase of real property or
interest in real property.

“Capital outlay” shall mean and include buildings,
lands or buildings and lands, with such category or item
of appropriation to remain in effect as provided by
section twelve, article three, chapter twelve of the code.

Appropriations classified in any of the above catego-
ries shall be expended only for the purposes as defined
above and only for the spending units herein designated:
Provided, That the secretary of each department shall
have the authority to transfer within the department
those funds appropriated to the various agencies of the
department: Provided, however, That no more than
twenty-five percent of the funds appropriated to any one
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agency or board may be transferred to other agencies
or boards within the department: Provided further, That
no funds may be transferred from a special revenue
account, dedicated account, capital expenditure account
or any other account or funds specifically exempted by
the Legislature from transfer, except that the use of
appropriations from the state road fund transferred to
the office of the secretary of the department of trans-
portation is not a use other than the purpose for which
such funds were dedicated and is permitted: And
provided further, That if the Legislature by subsequent
enactment consolidates agencies, boards or functions,
the secretary may transfer the funds formerly appro-
priated to such agency, board or function in order to
implement such consideration.

Appropriations otherwise classified shall be expended
only where the distribution of expenditures for different
purposes cannot well be determined in advance or it is
necessary or desirable to permit the spending unit the
freedom to spend an appropriation for more than one of
the above classifications.

Sec. 4. Method of expenditure.—Money appro-
priated by this bill, unless otherwise specifically
directed, shall be appropriated and expended according
to the provisions of article three, chapter twelve of the
code or according to any law detailing a procedure
specifically limiting that article.

Funds of the State of West Virginia not heretofore
classified as to purpose and existing within the funds of
the treasury shall be determined by the Governor and
transferred to a special account for the purpose of
expenditure as part of the general fund of the State.

Sec. 5. Maximum expenditures.—No authority or
requirement of law shall be interpreted as requiring or
permitting an expenditure in excess of the appropria-
tions set out in this bill.

TITLE II—APPROPRIATIONS.

§1.

Appropriations from general revenue.

§2. Appropriations of federal funds.
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Board of investments—School Building Sinking Fund—Aecct. No. 1905 .. .. oo ievinnvinainecnss 162

§3. Appropriations from other funds.
§4. Appropriations of federal funds.

PAYABLE FROM MEDICAL SCHOOL FUND
DEPARTMENT OF EDUCATION AND THE ARTS

State University System—West Virginia University Health Sciences
Center Spending Authority—Acet. No.92B0 . ... i ittt i ii e 178
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PAYABLE FROM SPECIAL REVENUE FUND

DEPARTMENT OF ADMINISTRATION

Division of Information Systems and Communications—Acct. No. 8151 ... ..iiiiinvniiinrnnnnn- .. 166
Division of Personnel—Accet. No. 8402 .......iiiiiiiiiiiiiiiiiernensaenanns

Division of Purchasing—Revolving Fund—Acct. No. 8140

DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESOURCES

Division of Banking—Acct. No. B398 ... oiui i ittt iiai e 171
Division of Banking—Acet. No. B3I5 .. ..oiinitiiiiiiiiiiin it arraraasacnraiarsssinnnnans 171
Division of Energy—Oil and Gas Operating Permits—Acct. No. 8539...............ooivnienn. .. 173

Division of Energy—Qil and Gas Reclamation Trust—Acct. No, 8538
Division of Energy—S8pecial Reclamation Fund—Aect. No. 8537
Division of Forestry—Accet. No. 8478 ... . ittt iirotiannrsantiartcnraiaarsinsnsramanes
Division of Natural Resources—Acct. No. 8300

Division of Natural Resources—Game, Fish and Aquatic Life Fund—Acct. No. 8303 ............. 169
Division of Natural Rescurces—Groundwater Planning—Acct. No. 8312.... ... .c.ovvrnnanns 170
Division of Natural Resources—Hazardous Waste Emergency

and Response Fund—Acct. No. B323 ... iiniii i it irrarinsaranrnrrartsannnis 170
Division of Natural Resources—Nongame Fund—Acct. No. 8304 . .....oovveniiiiiiiiianann, 169
Division of Natural Resources—Solid Waste Enforcement Fund—Acct. No. 8327................. 171
Division of Natural Resources—Solid Waste Reclamation and

Environmental Response Fund—Acet. No. 8326 .. .......c.civvunreiinrnnanns et iareeeinaaan 170
Division of Natural Resources—Underground Storage Tanks

Administrative Fund—Acct. No. 8302 .. ..... oottt i ancaniaiaa e iaeiaens 168
Division of Natural Resources—Use and Development—P.L.C.—Acct. No. 8306 ...... v 169

Geological and Economic Survey—Acet. No. 8589
Office of Community and Industrial Development—Acct. No. 8045

.............................. 167
0Oil and Gas Conservation Commission—Acet. No. B097 .. oviuiiiiiiiriiniiniiiiiranencananianuns 167
Solid Waste Management Board—Acet. No. 8461 .. ... . ..iiiiiiiiiiieiiareninrnnesinannanins 172
DEPARTMENT OF EDUCATION
State Board of Rehabilitation—Division of Rehabilitation Services—
West Virginia Rehabilitation Center—Special Account—Acet. No. 8137 ... .cicivvnmnaians, 174
State Department of Education—FFA-FHA Conference Center—Accl. No.82dd................. 174
DEPARTMENT OF EDUCATION AND THE ARTS
State College and University Systems—State System Registration Fee—
Revenue Bond Construction Fund—Acet. No. 8845 ... ... . .. i iiiiiiininiiineirannenrnnnans 176

State College and University Systems—State Systems Tuition Fee—

Revenue Bond Construction Fund—Acet. No. 8860 . ....ovvnnniiinirnriieineionneinranennraas 177
State Coliege System—State System Registration Fee—

Special Capital Improvement Fund (Capital Improvement and Bond

Retirement Fund)—Acet. No. 8835 .. ..o i ei e i et e 175
State College System—State Systemn Tuition Fee—Special Capital Improvement Fund

{Capital Improvement and Bond Retirement Fund)—Acet. No. 8855..........ccovevviiiinls 176
State University System--State System Registration Fee—Special Capital Improvement

Fund (Capital Improvement and Bond Retirement Fund)—Acct. No. 8830..................... 175
State University System—State System Tuition Fee—Special Capital Improvement

Fund (Capital Improvement and Bond Retirement Fund)—Acct. No. 8865..................... 177

DEPARTMENT OF HEALTH AND HUMAN RESOURCES

Board of Barbers and Beauticians—Acet. NO.B220 ... .. .ieinvniiniiaieiiiniorarinneninanan.. 178
Division of Health—Health Facility Licensing—Acet. No. 8529 .. ... .. .. iiiiiiireieiiiinnns 181
Division of Health—Hospital Services Reverue Account (Special Fund)

(Capital Improvement, Renovation and Operations)—Acet. No. 8500.......covivnianiiiaiiaan., 180
Division of Health—Laboratory Services—Acct. No. 8509, ............. .. 181

Division of Health—Vital Statistics—Acct. No. 8236, ................ .. 179
Health Care Cost Review Authority—Accl. No. 8564 .............. . 182
Health Care Cost Review Authority—Planning—Acet. No, 8234.. .. 179
Hospital Finance Authority—Acet. No. 8330 . ..................... 179

West Virginia Health Care Planning Commission—Acct. No. 8530 ............covviiiiiiinnnns, 181
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DEPARTMENT OF PUBLIC SAFETY

Agency of Insurance Commissioner Consumer Advocate—Acet. No.8015.........cvveuvnnennnn.s 184
Division of Public Safety—Barracks Construction—Acct. No. 8352 .. ..........cvricivcviaanne. 183
Division of Public Safety—Drunk Driving Prevention Fund—Aecct. No. 8355 . .. 183
Division of Public Safety—Inspection Fees—Acct. N0. B350 .. .. .cciverernnrreionneerevenenrnenns 183
Division of Veterans' Affairs—Veterans' Home—Acet. No. 8261, , ... . ocoviiiiavnrenrnannnnnnn 182
Fire Commission—Fire Marshal Fees—Acct. No. 8465

Regional Jail and Correctional Facility Authority—Acct. No. 8051 ... iiiiiinnivninnrnnnnans 182
State Armory Board—General Armory Fund—Aeet. No. 8446 ,, .. ... ... ..o iiiiiaaaan., 184

DEPARTMENT OF TAX AND REVENUE

Agency of Insurance Commissioner—Acct. No. 8016 ... ... .. .. ittt iiiiiranriaanaen
Alcohol Beverage Control Commission—Wine License Special Fund—Acet. No. 8592.
[nsurance Commission—Examination Revolving Fund—Acect. No. 8018
Municipal Bond Commission—Acet. No. 8040 ..., ..o iiiiiiiiiiieiinnnaas
Office of Aleohol Beverage Control Commissioner—Acet. No. 9270 ...........
Office of Chief Inspector—Acet.- No. 8091 . ..vvvriivrriinennierneceieacnannn

Racing Commission—Aecet. No. 8080
Racing Commission—Administration and Promotion—Acct. Ne. 8082 ..........coccvnviinnnnnss

DEPARTMENT OF TRANSPORTATION
Division of Motor Vehicles—Driver Rehabilitation—Acct. No. 8423 ............coeiiiriniraas 190
Division of Motor Vehicles—Driver's License Reinstatement Fund—Acet. No. 8422 .............. 189

Division of Motor Vehieles—Insurance Certificate Fees—Acct. No. 8424 .......ooeniinininnnss 190
Division of Motor Vehicles—Motorboat Licenses—Acct. No. 8425 .. ... .. it iininnns 190
Division of Motor Vehicles—Returned Check Fees—Acet. No.8426........cvinvnnenininnnanns 191
EXECUTIVE
Attorney General—Anti-Trust Enforcement—Acct. Na. 8419 ... coviviiiiiiiviiianeaannens 165
Auditor's Office—Land Department Operating Fund—Acet. No. 8120 ... ... oiiiiiininn 163
Department of Agriculture—Acet. No. B180 ..o . ittt ittt it taa e ari e raanarnes 164
Department of Agriculture—West Virginia Rural Rehabilitation Program—Acct. No. 8192 _..... 164
General John McCausland Memorial Farm—Acct. No. 8194 L. .oiiiiiiiiiiiiiiiiiiiiniees 164
LEGISLATIVE
Crime Victims Compensation Fund—Acet. No. B412 ..o iciiiiiiiiiiiatiiinniirissanienannns 163
MISCELLANEOUS BOARDS AND COMMISSIONS
Public Service Commission—Aeccl. No. 8280 ... .. iiiiiiiiiiiiiiiaienraaracanaransarsressanas 192
Public Service Commission—Consumer Advocate—Acet. No.B295 ... ..o 193
Public Service Commission—Gas Pipeline Division—Acct. No. 8285 .. 192
Public Service Commission—Mator Carrier Division—Acet. No. 8290 193

Real Estate Commission—Acet, No. BOWD ... ian
West Virginia Cable Television—Advisory Board—Acct. No. B174 ... ..o, 91

PAYABLE FROM STATE ROAD FUND

DEPARTMENT OF TRANSPORTATION
Division of Highways—Acct. No. BT00 . .. v vivirianionessamsninseraserasrsasossarorsnrensonens
Division of Motor Vehicles—Acct. No. 6710

PAYABLE FROM WORKERS’ COMPENSATION FUND

DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL RESCURCES
Bureau of Employment Programs—Workers' Compensation Fund—Acet. No. 9000 .............. 174

§5. Appropriations from Lottery Net Profits.
PAYABLE FROM LOTTERY NET PROFITS

Board of Trustees of the University System of West Virginia and Board

of Directors of the State College System—Acct. No, 8825
Division of Health—Aect. No. 8525 ..............cooiitl,
Division of Human Services—Aect. No. $182. . ..o it i
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Division of Tourism and Parks—Acct. No. 8546
State Department of Education—Acct. No. 8243

§6. Awards for claims against the state.
§7. Appropriations and reappropriations.

Division of Corrections—Correctional Units—Acct. No. 9719 . ... ..ottt ittt iinnanenannns 196

§8. Appropriations from surplus acerued.

Division of Energy—Acct. No. 4775
Division of Finance—Acct No. 2110

§9. Appropriations from federal block grants.
PAYABLE FROM FEDERAL FUNDS

Division of Employment Security—Job Training Partnership Act—Acct. No. 8255
Division of Health—Aleohol, Drug Abuse and Mental Health—Acct. No. 8503 ..
Division of Health—Community Youth Activity Program—Acct. No. 8504
Division of Health—Maternal and Child Health—Acet. No. 8502 ...............
Division of Health—Mental Health Services for the Homeless—Acct. No. 8508 ..
Division of Health—Preventive Health—Acet. No. 8506

Division of Human Services—Energy Assistance—Acct. No. 9147 ............. e 199
Division of Human Services—Social Services—Acet. No. 9161 ..........cooviiiiveiviienean, 199
Office of Community and Industrial Development—Community Development—Acct. No. 8029.... 198
Office of Community and Industrial Development—Community Service—Acet. No. 8031 ......... 198
State Department of Education—Education Grant—Acet. No. 8242 ... ....couininininiinennsen 198

§10. Special revenue appropriations.

§11. State improvement fund appropriations.

§12. Specific funds and collection aceounts.

§13. Appropriations for refunding erroneous payment.
§14. Sinking fund deficiencies.

§15. Appropriations to pay costs of publication of delinquent corporations.
§16. Appropriations for local governments.

§17. Total appropriations.

§18. General school fund.

TITLE II—APPROPRIATIONS.

1 Section 1. Appropriations from general rev-
2 enue.—From the state fund, general revenue, there are
3 hereby appropriated conditionally upon the fulfillment
4 of the provisions set forth in article two, chapter five-
5 a of the code the following amounts, as itemized, for
6 expenditure during the fiscal year one thousand nine
7  hundred ninety-two.

1 See. 2. Appropriations of federal funds.—In
2 accordance with article eleven, chapter four of the code,
3 from federal funds there are hereby appropriated
4 conditionally upon the fulfillment of the provisions set
5 forth in article two, chapter five-a of the code the
6 following amounts, as itemized, for expenditure during
7 the fiscal year one thousand nine hundred ninety-two.
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LEGISLATIVE
I—Senate
Acct. No. 1010
General
Federal Revenue
Funds Fund
Fiscal Fiscal
Year Year
1991-92 1991-92
1 Compensation of Members.. $ — $ 277,000
2 Compensation and Per
3 Diem of Officers and
4 Employees............... — 1,100,000
5 [Expenses of Members ...... — 258,000
6 Repairs and Alterations .... — 33,000
7 Current Expenses and
8 Contingent Fund ......... — 561,000
9 Computer Supplies......... — 15,000
10 Computer Systems ......... — 85,000
11 Printing Blue Book......... — 190,000
12 Empioyee Benefits ......... —_— 131,400
13 Public Employees Insurance — 100,200
14 Total ....ccovvvviiian..n $ — $ 2,750,600
15 The appropriations for the senate for the fiscal year

16 1990-91 are to remain in full force and effect and are
17 hereby reappropriated to June 30, 1992. Any balances
18 so reappropriated may be transferred and credited to
19 the 1991-92 accounts.

20 Upon the written request of the clerk of the senate,
21 the auditor shall transfer amounts between items of the
22 total appropriation in order to protect or increase the
23 efficiency of the service.

24 The clerk of the senate, with the approval of the
25 president, is authorized to draw his requisitions upon
26 the auditor, payable out of the Current Expenses and
27 Contingent Fund of the senate, for any bills for supplies
28 and services that may have been incurred by the senate
29 and not included in the appropriation bill, for supplies
30 and services incurred in preparation for the opening, the
31 conduct of the business and after adjournment of any



128

32
33
34
35

36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
b2
53

54
55
56
57
58
59
60

61
62
63
64
65
66

APPROPRIATIONS (Ch. 13

regular or extraordinary session, and for the necessary
operation of the senate offices, the requisitions for the

same to be accompanied by bills to be filed with the
auditor.

The clerk of the senate, with the written approval of
the president, or the president of the senate shall have
authority to employ such staff personnel during any
session of the Legislature as shall be needed in addition
to staff personnel authorized by the senate resolution
adopted during any such session. The clerk of the senate,
with the written approval of the president, or the
president of the senate shall have authority to employ
such staff personnel between sessions of the Legislature
as shall be needed, the compensation of all staff
personnel during and between sessions of the Legisla-
ture, notwithstanding any such senate resolution, to be
fixed by the president of the senate. The clerk is hereby
authorized to draw his requisitions upon the auditor for
the payment of all such staff personnel for such services,
payable out of the appropriation for Compensation and
Per Diem of Officers and Employees or Current
Expenses and Contingent Fund of the senate.

For duties imposed by law and by the senate, the clerk
of the senate shall be paid a monthly salary as provided
by the senate resolution, unless increased between
sessions under the authority of the president, payable
out of the appropriation for Compensation and Per Diem
of Officers and Employees or Current Expenses and
Contingent Fund of the senate.

The distribution of the blue book shall be by the office
of the clerk of the senate and shall include seventy-five
copies for each member of the Legislature and two
copies for each classified and approved high and junior

high sechool and one copy for each elementary school
within the state.

2—House of Delegates
Acet, No. 1020
Compensation of Members.. § — $ 898,478
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Compensation and
Per Diem of Officers

and Employees........... — 583,531
Expenses of Members ...... — 633,825
Current Expenses and

Contingent Fund ......... — 1,352,710

Total ....ovvvveneannnn.n. $ — $ 3,468,544

The appropriations for the house of delegates for the
fiscal year 1990-91 are to remain in full force and effect
and are hereby reappropriated to June 30, 1992. Any
balances so reappropriated may be transferred and
credited to the 1991-92 accounts.

Upon the written request of the clerk of the house of
delegates, the auditor shall transfer amounts between
items of that total appropriation in order to protect or
increase the efficiency of the service.

The clerk of the house of delegates, with the approval
of the speaker, is authorized to draw his requisitions
upon the auditor, payable out of the Current Expenses
and Contingent Fund of the house of delegates, for any
bills for supplies and services that may have been
incurred by the house of delegates and not included in
the appropriation bill, for bills for services and supplies
incurred in preparation for the opening of the session
and after adjournment, and for the necessary operation
of the house of delegates’ offices, the requisitions for the
same to be accompanied by bills to be filed with the
auditor.

The speaker of the house of delegates, upon approval
of the house committee on rules, shall have authority to
employ such staff personnel during and between
sessions of the Legislature as shall be needed, in addition
to personnel designated in the house resolution, and the
compensation of all personnel shall be as fixed in such
house resolution for the session, or fixed by the speaker,
with the approval of the house committee on rules,
during and between sessions of the Legislature, notwith-
standing such house resolution. The clerk of the house
is hereby authorized to draw requisitions upon the
auditor for such services, payable out of the appropri-
ation for the Compensation and Per Diem of OQfficers
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and Employees Fund or Current Expenses and Contin-
gent Fund of the house of delegates.

For duties imposed by law and by the house of
delegates, including salary allowed by law as keeper of
the rolls, the clerk of the house of delegates shall be paid
a monthly salary as provided in the house resolution,
unless increased between sessions under the authority of
the speaker, with the approval of the house committee
on rules, and payable out of the appropriation for
Compensation and Per Diem of Officers and Employees

or Current Expenses and Contingent Fund of the house
of delegates.

3—Jownt Expenses
(WYV Code Chapter 4)
Acct. No. 1030

Joint Committee on
Government and Finance § — $ 4,172,701

Legislative Printing ........ — 81G,000
Legislative Rule-Making

Review Committee ....... — 170,500
Legislative Computer

System .................. — 350,000
Joint Standing Committee

on Education ............ — 40,000

Total .....covvvverennn... $ — $ 5,543,201

The appropriation for Joint Expenses for the fiscal
year 1990-91 is to remain in full force and effect and
is hereby reappropriated to June 30, 1992, Any balances

so reappropriated may be transferred and credited to
the 1991-92 accounts.

Upon the written request of the clerk of the senate,
with the approval of the president of the senate, and the
clerk of the house of delegates, with the approval of the
speaker of the house of delegates, and a copy to the
legisiative auditor, the auditor shall transfer amounts
between items of the total appropriation in order to
protect or increase the efficiency of the service.
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JUDICIAL
4—Supreme Court—General Judicial

Acct. No. 1110

Personal Services .......... $ — § 20,665,498
Annual Increment ......... — 181,000
Other Expenses ............ — 2,800,000
Judges’ Retirement

System ........cinn... — 1,718,256
Other Court Costs .......... — 2,000,000
Judicial Training

Program ................ — 250,000
Mental Hygiene Fund ...... — 600,000
Social Security Matching ... — 1,581,058
Public Employees

Retirement Matching .... — 1,777,972

Public Employees
Health Insurance
Matching ................ — 2,428,750

Total ......covvivinnnnnn. $ — $ 34,002,534

Any unexpended balances remaining in this appropri-
ation at the close of the fiscal year 1990-91 are hereby
reappropriated for expenditure during the fiscal year
1991-92. Any balances so reappropriated may be
transferred and credited to the 1991-92 accounts.

The appropriation shall be administered by the
administrative director of the supreme court of appeals,
who shall draw his requisitions for warrants in payment
in the form of payrolls, making deductions therefrom as
required by law for taxes and other items.

The appropriation for Judges’ Retirement System is
to be transferred to the judges’ retirement fund, in
accordance with the law relating thereto, upon requisi-
tion of the administrative director of the supreme court
of appeals.
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EXECUTIVE
5—Governor’s Office
(WYV Code Chapter 5)
Acct. No. 1200
Salary of Governor ......... $ — $ 72,000
Uneclassified ............... — 1,245,667
Total ....oovveviieit, 3 — $ 1,317,667
6—Governor’s Office—Custodial Frund
(WV Code Chapter 5)
Acct. No. 1230
Uneclassified—Total ........ $ — $ 361,651

To be used for current general expenses, including
compensation of employees, household maintenance, cost
of official functions and additional household expenses
occasioned by such official functions.

7—Governor’s Office—
Civil Contingent Fund

(WYV Code Chapter 5)
Acct. No. 1240
Civil Contingent
Fund—Total ............. 3 — $ 1,851,297

Any unexpended balance remaining in the appropri-
ation (account no. 1240-06) at the close of the fiscal year
1990-91 is hereby reappropriated for expenditure
during the fiscal year 1991-92.

From this appropriation there may be expended, at
the discretion of the governor, an amount not to exceed
$1,000 as West Virginia's contribution to the interstate
oil compact commission.

8—Governor’s Office—
Educational Programs

Acet, No. 1245

Early Childhood
Development............. $ — 5 500,000



Ch. 13] APPROPRIATIONS 133

HOWOo=1S O W

ot

0O QU WO

=3 Uk N -

Center for Professional
Development............. — 1,000,000

Total ..........oooiiilit $ — % 1,500,000

Any unexpended balances remaining in the appropri-
ation for Early Childhood Development (account no.
1245-09) and Center for Professional Development
{account no. 1245-10) at the close of fiscal year 1990-91
is hereby reappropriated for expenditure during the
fiscal year 1991-92.

9—Auditor’s Office—General Administration
(WV Code Chapter 12)
Acct. No. 1500

Salary of Auditor .......... $ — % 46,800
Total Personal Services..... — —0—
Personal Services .......... — 1,494,038
Annual Increment ......... — 28,728
Employee Benefits ......... — 487,842
Office Automation ......... — 500,000
Unclassified ............... — 553,722

Total oo, 3 — $ 3,111,130

10—Treasurer’s Office
{WV Code Chapter 12)
Acct. No. 1600

Salary of Treasurer ........ $ — $ 50,400
Total Personal Services..... — —0—
Personal Services .......... — 458,050
Annual Increment ......... — 5,500
Empioyee Benefits ......... — 136,532
Uneclassified ............... — 228,730

Total ...ovvviivnnnnenn.. $ — $ 879,212

11—Treasurer’s Office—
School Building Sinking Fund

Acct. No. 1650

Any unexpended balance remaining in the appropri-
ation for Treasurer’s Office—School Building Sinking



134

- XL R

00 ~1C U W

11
12

WO =GO W

APPROPRIATIONS [Ch.13

Fund (account no. 1650-086) at the close of the fiscal year
1990-91 is hereby reappropriated for expenditure
during the fiscal year 1991-92 and redesignated as

Board of Investments—School Building Sinking Fund
(account no. 1905-06).

12—Attorney General
(WYV Code Chapters 5, 14, 46 and 47)
Acet. No. 2400

Salary of Attorney

General.................. $ — $ 50,400
Total Personal Services..... — —0—
Personal Services .......... — 1,787,640
Annual Inerement ......... -— 12,132
Employee Benefits ......... —_ 505,988
Unclassified ............... — 648,882

Total ...........c.ocvuat, $ — $ 3,005,042

When legal counsel or secretarial help is appointed by
the attorney general for any state spending unit, this
account shall be reimbursed from such unit's approp-
riated account.

13—Secretary of State
(WYV Code Chapters 3, 5 and 59)
Acct. No. 2500

Salary of Secretary

of State.................. $ — $ 43,200
Total Personal Services..... — —0—
Personal Services .......... — 434,143
Annual Increment ......... — 4,608
Employee Benefits ......... — 160,603
Office Automation ......... — 52,422
Unclassified ............... — 187,042

Total oovveerirniniiiienns $ — 3 882,018
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14—State Elections Commission
(WV Code Chapter 3)
Acet. No. 2600
1 Unclassified—Total ........ $ — $ 11,058

15—Department of Agriculture
{WV Code Chapter 19)
Acct. No. 5100

1  Salary of

2 Commissioner............ $ —_ $ 46,800
3 Total Personal Services..... — —0—
4 Personal Services .......... — 1,983,382
5 Annual Increment ......... — 37,188
6 Employee Benefits ......... — 720,380
7 Gypsy Moth Program ...... — 350,000
8 Uneclassified ............... 3,045,257 526,936
9 Total ...t $ 3,045,257 § 3,664,686
10 Out of the above general revenue funds a sum may
11 be used to match federal funds for the eradication and
12  control of pest and plant disease.

16—Department of Agriculture—
Soil Conservation Committee
{(WV Code Chapter 19)
Acct. No. 5120

1 Total Personal Services..... $ — $ —0—
2 Personal Services .......... — 334,734
3 Annual Increment ......... — 5,184
4 Employee Benefits ......... — 105,372
5 Soil Conservation Projects .. — 1,750,000
6 Uneclassified ............... — 341,825
7 Total ...oovvviiinrnnnn... $ — $ 2,537,115
8 Any unexpended balance remaining in the appropri-
9 ation for unclassified (account no. 5121-18) at the close
10 of the fiscal year 1990-91 is hereby reappropriated for
11 expenditure during the fiscal year 1991-92.
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17—Department of Agriculture—
Marketing and Development Division
(Matching Fund)

(WY Code Chapter 19)
Acct. No. 5130

Total Personal Services..... 3 — $ —0—
Personal Services .......... — 377,477
Annual Increment ......... — 5,652
Employee Benefits ......... — 145,170
Unclassified ............... 17,240 208,846

Total ......covvvevnoa... $ 17,240 $ 737,145

Any part or all of this appropriation from the general
revenue fund may be transferred to a special revenue

fund for the purpose of matching federal funds for the
above-named program.

18— Department of Agriculture—
Meat Inspection
(WV Code Chapter 19)
Acct. No. 5140
Total Personal Services..... $ — $ —0—

Personal Services .......... — 246,012
Annual Increment ......... — 5,184
Employee Benefits ......... —_ 110,715
Unclassified ............... 478,534 14,093

Total .......ooevvvvnn... $ 478,534 § 376,004

Any part or all of this appropriation from general
revenue fund may be transferred to a special revenue

fund for the purpose of matching federal funds for the
above-named program.

19—Department of Agriculture—
Agricultural Awards
(WYV Code Chapter 19)
Acct, No. 5150

Agricultural Awards....... $ — $ 62,569
Fairs and Festivals......... - 175,598

Total ....oviviieiinnninn, $ — $ 238,167
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DEPARTMENT OF ADMINISTRATION

20— Division of Finance
and Administration

(WV Code Chapter 5A)
Acct. No. 2100

Any unexpended balance remaining in the appropri-
ation for Urban Mass Transit—Matching Funds (ac-
count no. 2100-41) at the close of the fiscal year 1990-
91 i3 hereby reappropriated for expenditure during the
fiscal year 1991-92 and redesignated as Department of
Transportation—Office of the Secretary—Public Trans-
portation (account no. 5376-41).

21—0ffice of the Secretary
(WYV Code Chapter 5F)
Acct. No. 2105
1 Unclassified—Total ........ 3 — $ 272,184
22—IDhvision of Finance
(WV Code Chapter 5A)
Acct. No. 2110

=3O O~

1 Total Personal Services..... $ — $ —0—
2 Personal Services .......... —_ 602,626
3 Annual Increment ......... — 6,000
4 Employee Benefits ......... — 130,197
5 National Governors’

6 Association .............. — 63,580

7 Southern States Energy

8 Board .........cciiviunn — 28,732

9 GAAPProject .....c....... — 2,400,000
10 Unclassified ............... — 522,928
11 Total ...oovvvvivvainennnn $ — $ 3,754,063

28— Division of Purchasing
(WV Code Chapter bA)
Acct. No. 2120

1 Total Personal Services..... $ — $ —0—
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Personal Services .......... — 585,840
Annual Increment ......... — 5,960
Employee Benefits ......... — 165,120
Unclassified ............... — 98,483
Total .................. $ — $§ 855,403

The division of highways shall reimburse account no.
8148-42 for all actual expenses incurred pursuant to the
provisions of section thirteen, article two-a, chapter
seventeen of the code. )

24—Division of General Services

(WV Code Chapter 5A) .

Acct._ No. 2130 ~
Total Personal Services..... $ — $ —0—
Personal Services .......... — 489,484
Annual Increment ......... — 11,160
Employee Benefits ......... — 204,401
Fire ServiceFee ........... — 14,000
Unclassified ............... — 804,862
Total .......covvvevn.... $ — $ 1,523,907

25— Commiittee for the Purchase of
Commodities and Services from the Handicapped

{(WYV Code Chapter 5A)
Acct. No. 2140
Unclassified—Total ........ $ — $ 5,000

26— Board of Risk and
Insurance Management

(WV Code Chapter 29)
Acct. No. 2250
Total Personal Services..... $ — 3 —0—
Unciassified ............... —_ 3,910,537
Total ...vvveieen... $ — $ 3,910,637

Any balance remaining in the appropriation for
FEMA reimbursement (account no. 2251-29) at the close
of fiscal year 1990-91 is hereby reappropriated for
expenditure during the fiscal year 1991-92.
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The Unclassified item of appropriation herein in-
cludes funding for the purpose of paying premiums, self-
insurance losses, loss adjustment expenses and loss
prevention engineering fees for property, casualty and
fidelity insurance for the various state agencies, except
those operating from special revenue funds, with such
special revenue fund agencies to be billed by the board
of risk and insurance management and with such costs
to be a proper charge against such spending units.

These funds may be transferred to a special account
for the payment of premiums, self-insurance losses, loss
adjustment expenses and loss prevention engineering
fees and may be transferred to a special account for
disbursement for payment of premiums and insurance
losses.

27— Commission on Uniform State Laws
{(WV Code Chapter 29)
Acct. No. 2450
Unclassified—Total ........ $ — $ 14,550

To pay expenses of members of the commission on
uniform state laws.

28— Public Defender Services
(WV Code Chapter 29)
Acet. No. 5900

Total Personal Services..... $ — $ —0—
Personal Services .......... — 227,547
Annual Increment ......... — 2,232
Employee Benefits ......... — 56,169

Appointed Counsel Fees
and Public Defender

Corporations............. — 9,615,969
Uneclassified ............... — 102,095
Total ....cvvevivneiaant, $ —_ $ 9,904,012

Any unexpended balance remaining in the appropri-
ation for Unclassified (account no. 5900-18) at the close
of the fiscal year 1990-91 are hereby reappropriated for
expenditure during the fiscal year 1991-92.
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29—FEducation and State Employees Grievance Board

(WV Code Chapter 18)
Acct. No. 6015

Total Personal Services..... $ — $ —0—
Personal Services .......... — 410,454
Annual Increment ......... — 3,348
Employee Benefits ......... — 112,648
Unclassified ............... — 138,770
Total ........oeveaia... $ — $ 665,120
30— Public Employees Retirement System
(WV Code Chapter 5)

Acct. No. 6140

Supplemental Benefits for
Annuitants—Total ....... $ — $ 1,890,725

The division of highways, division of motor vehicles,
workers’ compensation commissioner, public service
commission and other departments or divisions operat-
ing from special revenue funds and/or federal funds
shall pay their proportionate share of the retirement
costs for their respective divisions. When specific
appropriations are not made, such payments may be
made from the balances in the various special revenue
funds in excess of specific appropriations,

81— Public Employees Insurance Agency
(WV Code Chapter 5)
Acct. No. 6150

The division of highways, division of motor vehicles,
workers’ compensation commissioner, public service
commission and other departments or divisions operat-
ing from special revenue funds and/or federal funds
shall pay their proportionate share of the public
employees health insurance cost for their respective
divisions. When specific appropriations are not made,
such payments may be made from the balances in the

various special revenue funds in excess of specific
appropriations.
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32—Ethics Commission

(WYV Code Chapter 6B)
Acct. No. 6180
Total Personal Services. .. .. $ — $ —0—
Personal Services .......... — 120,734
Employee Benefits ......... — 26,676
Unclassified ............... — 233,467
Total ......ocvvvvvuoaa.,. $ — 3 380,877

DEPARTMENT OF COMMERCE, LABOR
AND ENVIRONMENTAL RESOURCES

33— Office of Community and
Industrial Development

(WV Code Chapter 5B)
Acet. No. 1210

Total Personal Services..... $ — $ —0—
Personal Services .......... — 2,080,242
Annual Increment ......... — 19,758
Employee Benefits ......... — 586,526
Guaranteed Work

Force Grant ............. — 850,000
Partnership Grant ......... — 2,100,000
Uneclassified ............... 13,795,339 2,724,591

Total .........civvinn. $13,795,339 $ 8,361,117

Any unexpended balance remaining in the appropri-
ations for Partnership Grants (account no. 1210-15) at
the close of the fiscal year 1990-91 are hereby reapprop-
riated for expenditure during the fiscal year 1991-92.

34— Dnvision of Labor
(WV Code Chapters 21 and 47)
Acct. No. 4500

Total Personal Services..... $ — 3 —0—
Personal Services .......... — 849,677
Annual Increment ....,.... — 13,371
Employee Benefits ......... — 311,775
Unelassified ............... 315,722 245,989

Total ..ovvvenrnennannnn, $§ 315722 § 1,420,812
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85— Division of Tourism and Parks
{WV Code Chapter 5B)
Acct. No. 4625

Total Personal Services..... $ — $ —0—
Personal Services

.......... —_— 4,432,455
Annual Increment ......... - 89,676
Employee Benefits ......... — 1,689,368
Uneclassified ............... — —0—
Total ..., $ — $ 6,211,499

Any revenue derived from mineral extraction at any
state park shall be deposited in a special revenue
account of the division of tourism and parks, first for
bond debt payment purposes and with any remainder
to be for park operation and improvement purposes.

36—D1ivision of Forestry
(WYV Code Chapter 19)
Acct. No. 4650

Total Personal Services..... $ — $ —0—
Personal Services .......... — 2,014,731
Annual Increment — 38,484
Employee Benefits ......... — 758,697
Unclassified ............... 898,100 217,378

Total .................... $ 898,100 $ 3,029,290

Out of the above general revenue funds, a sum may
be used to match federal funds for cooperative studies
or other funds for similar purposes.

87— Board of Coal Mine

Health and Safety
(WYV Code Chapter 22)
Acct. No. 4720
Total Personal Services..... $ — $ —0—
Personal Services .......... — 43,378
Annual Increment — 310
Employee Benefits ......... — 12,695
Unclassified ............... — 4,288
Total

.................... $ — $ 60,671
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88— Interstate Commission on
Potomac River Basin
(WV Code Chapter 29)
Acct. No. 4730
West Virginia’s
Contribution
to the Interstate
Commission on
Potomac River Basin—
Total......cvvvivvninnn.. $ — 28,250
89—O0hio River Valley Water
Sanitation Commission
(WYV Code Chapter 29)
Acct. No. 4740
West Virginia’s Con-
tribution to the Ohio River
Valley Water Sanitation
Commission—Total ....... $ — 92,720
40—Coal Mine Safety and
Technical Review Commiltee
(WV Code Chapter 22)
Acct. No. 4750
Total Personal Services ..... $ — —0—
Personal Services ..... ..... — 6,536
Employee Benefits.......... — 3,734
Uneclassified................ — 57,465
Total .. vvviiieie i $ —_ 67,735
41—Air Pollution
Control Commission
(WYV Code Chapter 16)
Acect. No. 4760
Total Personal Services ..... $ — —0—
Personal Services ........... — 428,574
Annual Increment .......... — 6,408
Employee Benefits.......... — 153,700

PN
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Unclassified ................ 1,133,335 161,854
Total..................... $ 1,133,335 § 750,536
42—Drvision of Emergy
(WV Code Chapter 22)
Acct. No. 4775
Total Personal Services ..... $ — $ —0—
Personal Services........... — 4,563,782
Annual Increment .......... — 56,000
Employee Benefits.......... — 1,468,874
Unclassified ................ 65,105,006 399,286
Total ...........coiviinnt. $65,105,006 $ 6,487,942
43—Geological and Economic Survey
(WV Code Chapter 29)
Acet. No. 5200
Total Personal Services ..... $ — $ —0—
Personal Services........... — 1,183,649
Annual Increment .......... — 20,052
Employee Benefits.......... — 371,920
Unclassified................ 220,500 97,171
Total......oovevvniniin... $ 220,500 $§ 1,672,792

The Unclassified appropriation includes funding to
secure federal and other contracts and may be trans-
ferred to a special revenue account for the purpose of
providing advance funding for such contracts.

Funds appropriated in prior years To Secure Federal
and Other Contracts (account no. 5220-07) and still in
use on a revolving basis in special and/or federal
accounts to provide advance funding for contracts
entered into by this spending unit shall be transferred
to a special revolving fund account to be established by
the auditor. Such funds may then be transferred to
special and/or federal accounts for the purpose of
providing advance funding for contracts. The advance
funds shall be transferred back to the special revolving
fund account to be established upon receipt of reim-

~ bursement and/or completion of contractual perform-
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ance and will be available for future advance funding
purposes.

4h—Department of Commerce,
Labor and Environmental Resources—
Office of the Secretary

(WV Code Chapter 5F)
Acct. No. 5321
Unclassified—Total ......... $ — $ 391,139

45— Water Resources Board

(WV Code Chapter 20)
Acct. No. 5640
Total Personal Services ..... $ — 3 —0—
Personal Services ........... — 60,152
Annual Increment .......... —_ 900
Employee Benefits.......... — 18,690
Unclassified ..........oovtn. — 40,288
Total .......civvieinen... $ — $ 120,030

46—Division of Natural Resources
(WV Code Chapter 20)
Acct. No. 5650

Total Personal Services ..... $ — $ —0—
Personal Services ........... — 2,359,169
Annual Increment .......... — 47,214
Employee Benefits.......... - 786,820
Black Fly Control........... — 216,000

Waste Water Treatment

Revolving Fund .......... —_ 4,100,000
Unclassified . .........ccv. . 41,337,876 314,315
Total ....oviiiiieeieean.. $41,337,876 $ 7,823,518

Any part or all of the above appropriation for the
Waste Water Treatment Revolving Fund shall be
transferred to a special revenue fund for the purpose of
matching federal funds for the above-named program.
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DEPARTMENT OF EDUCATION
47—State Department of Education
(WYV Code Chapters 18 and 184)

Acct. No. 2860

Total Personal Services ..... 3 — $ —0—
Personal Services

........... — 2,548,968
Annual Increment .......... — 37,126
Employee Benefits.......... — 724,416
Computer Basic Skills ...... — 3,500,000
Unclassified................ 2,704,214 11,025,094
Education of

Institutionalized

Juveniles................. — 1,219,344

Total ... iivennnnnn, $ 2,704,214 §$ 19,054,948

The above appropriation includes the state board of
education and their executive office.

Any unexpended balance remaining in the unclassi-
fied appropriation at the close of fiscal year 1990-91

shall be reappropriated for expenditure during fiscal
year 1991-92.

48—State Department of Education—
School Lunch Program

(WV Code Chapters 18 and 18A)
Acct. No. 2870

Total Personal Services ..... 3 — 3 —0—
Personal Services........... — 138,814
Annual Inerement .......... — 1,703
Employee Benefits.......... — 44,305
Unelassified................ 50,119,714 1,711,753

Total........cevvan.... $50,119,714 $ 1,896,675

49—State Beard of Education—
Vocational Division

(WYV Code Chapters 18 and 18A)
Acct. No. 2890
Total Personal Services ..... $ — $ —0—
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Personal Services........... — 620,000
Annual Increment .......... — 8,831
Employee Benefits.......... — 171,047
Unclassified ................ 10,581,913 12,641,754
Wood Products—Forestry

Vocational Programs ..... — 100,000
Albert Yanni

Vocational Program ...... — 160,000

Totgl ..................... $10,5681,913 $ 13,601,632

Any unexpended balance remaining in the appropri-
ation for Wood Products—Forestry Vocational Program
{Acct. No. 2890-47 and Acct. No. 2891-47) at the close
of fiscal year 1990-91 is hereby reappropriated for
expenditure during the fiscal year 1991-92.

50—State Department of Education—
State Aid to Schools

(WV Code Chapters 18 and 18A)
Acct. No. 2950

Professional Educators...... $ —_— $557,692,107
Service Personnel........... — 188,217,739
Fixed Charges.............. — 62,648,027
Transportation ............. — 26,604,625
Administration............. — 6,869,251
Other Current Expenses .... — 90,434,617
Improve Instructional

Programs ................ — 62,153,166
Basic Foundation

Allowances............... — 994,519,532
Less Local Share ........... — (158,203,891)

Total Basic State Aid ..... — 836,315,641
Public Employees Health

Insurance Agency ........ — 115,341,336
Teachers’ Retirement

System.....covveieeennnn. . 113,243,931
Incentive for Adminis-

trative Efficiency ......... — 241,459
Increased Enrollment....... — 1,812,906
Rural Counties ............. — 1,000,000



148

21
22
23

24

Sy Utk OO

e ik

A PPROPRIATIONS [Ch. 13

School Media Improvement
Grant Program ........... — 50,000
Unclassifed ................ 4,500,000 —0—
Total ..vevveiiiiet $ 4,500,000 $1,068,005,273

51—State Department of Education—
Aid for Exceptional Children

(WYV Code Chapters 18 and 18A)
Acct. No. 2960

Unclassified—Total ......... $25,675,000 § —0—
52— West Virginia Schools for the
Deaf and the Blind

(WYV Code Chapters 18 and 18A)
Acct. No. 3330

Total Personal Services..... $ — $ —0—
Personal Services

.......... — 4,554,290
Annual Increment ......... — 4,608
Employee Benefits ......... — 1,348,229
Unclassified ............... — 1,088,436

Total ......ovvivinenn... $ — $ 6,995,563

53—State FFA-FHA Camyp and Conference Center
(WV Code Chapters 18 and 18A)
Acct. No. 3360

Total Personal Services..... $ — $ —(—
Personal Services .......... — 127,331
Annual Increment ......... — 2,873
Employee Benefits ......... — 45,572
Uneclassified ............... — 46,424

Total ....ovuvvieninnannn $ — 3 222,200

54—State Board of Rehabilitation—
Division of Rehabilitation Services

(WYV Code Chapter 18)
Acet. No. 4405
Total Personal Services..... $ — $ —0—
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2 Personal Services .......... — 4,002,403
3 Annual Increment ......... —_ 85,000
4 Employee Benefits ......... — 1,296,835
5 Workshop Development .... — 1,700,000
6 CaseServices .............. — 2,000,000
7 Unclassified ............... 28,673,483 1,098,402
8 Total .........ccveennn.. $28,573,483 $ 10,182,640
DEPARTMENT OF EDUCATION
AND THE ARTS
55—Board of Directors of the
State College System
Centrol Account
(WV Code Chapter 18B)
Acct. No. 2785
1 Unclassified—Total ........ $ — $ 73,993,465
2 From the above appropriation, no institution shall
3 receive an allocation from the general fund that is less
4  than the allocation received from the same fund during
5 the fiscal year 1990-91.

56— Board of Trustees of the
University System of West Virginia

Control Account
(WV Code Chapter 18B)
Acct. No. 2795

Unclassified—Total ........ $ — $136,579,342

From the above appropriation, no institution shall
receive an allocation from the general revenue fund that
is less than the percentage allocation received from the
same fund during the fiscal year 1990-91.

v W
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57—DBoard of Trustees of the University System
of West Virginia and Board of Directors of the
State College System

(WV Code Chapter 18B)
Account No. 2800

1 Total Personal Services..... $ — $ —0—
2 Personal Services .......... — 725,000
3 Annual Increment ......... — 8,000
4 Employee Benefits ......... — 162,000
5 Higher Education
6 Grant Program .......... — 3,795,000
7 Tuition Contract Program .. — 606,000
8 Eminent Scholars Program — 100,000
9 Underwood—Smith
10 Scholarship Program—
11 Student Awards ......... — 750,000
12 West Virginia
13 Humanities Council ...... —_ 100,000
14 Uneclassified—Central Office — 120,353
15 Total .......ovivvia.... 3 — $ 6,366,353
16 Any unexpended balance remaining in the appropri-

17 ation for Asbestos Litigation (account no. 2800-21) at the
18 close of the fiscal year 1990-91 is hereby reappropriated
19 for expenditures during the fiscal year 1991-92.

58—Board of Trustees of the
University System of West Virginia

University of West Virginia

Health Sciences Account

(WV Code Chapter 18B)
Acect. No. 2855

1 TUnclassified—Total ........ $ — $ —0—
2 School of
3 Osteopathic Medicine..... — 5,263,930
4 Marshall Medical School ... — 9,403,523
5 WVU—S8chool of
6

Healith Sciences .......... — 33,167,862
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WVU—School of Health

Sciences—

Charleston Division ...... —_ 3,270,790
Health Sciences

Scholarship Fund ........ — 150,000
WV—NET ................ — 425,000

Total .....oovvvvevnnn.... $ - $ 51,681,105

The Health Sciences Scholarship appropriation above
shall be used to establish a revolving loan fund for
medical students who are West Virginia residents
committed {o practicing medicine in an underserved
area and in a specialty in which there is a shortage of
practitioners.

59— Educational Broadcasting Authority
(WV Code Chapter 10)
Acct. No. 2910

Total Personal Services..... $ — $ —0—
Personal Services .......... — 2,999,090
Annual Increment ......... — 42,984
Employee Benefits ......... — 1,014,049
Unclassified ............... 960,000 1,626,899

Total .....coovvvvinnninnnn $ 960,000 $ 5,683,022

These funds may be transferred to special revenue
accounts for matching college, university, city, county,
federal and/or other generated revenues.

Effective from passage, from the sum of $450,000
transferred during fiscal year 1990-91 from the secre-
tary of education and the arts, Unclassified (account no.
5332-23) to the division of culture and history, Unclass-
ified (account no. 3510-22), for the West Virginia history
project, the sum of $100,000 shall be transferred to the
educational broadecasting authority (account no. 2910)
and redesignated WNPB Transmitter—Capital Qutlay.
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57—Board of Trustees of the University System
of West Virginia and Board of Directors of the
State College System

(WV Code Chapter 18B)
Account No. 2800

1 Total Personal Services..... $ — $ —0—
2 Personal Services .......... — 725,000
3 Annual Increment ......... — 8,000
4 Employee Benefits ......... — 162,000
5 Higher Education

6 Grant Program .......... — 3,795,000
7 Tuition Contract Program .. — 606,000
8 Eminent Scholars Program — 100,000
9

Underwood-—Smith
10 Scholarship Program—

11 Student Awards ......... — 750,000
12 West Virginia

13 Humanities Council

...... — 160,000
14 Unclassified—Central Office — 120,353
15 Total ...l $ — $ 6,366,353
16 Any unexpended balance remaining in the appropri-

17 ation for Asbestos Litigation (account no. 2800-21) at the
18 close of the fiscal year 1990-91 is hereby reappropriated
19 for expenditures during the fiscal year 1991-92.

58— Board of Trustees of the
University System of West Virginia

University of West Virginia
Health Sciences Account
(WV Code Chapter 18B)

Acct. No. 2855

1 TUnclassified—Total ........ $ — $ —0—
2 School of

3 Osteopathic Medicine..... — 5,263,930
4 Marshall Medical School ... — 9,403,523
5 WVU—School of

6

Health Sciences .......... — 33,167,862
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WV U—School of Health

Sciences—

Charleston Division ...... — 3,270,790
Health Sciences

Scholarship Fund ........ — 150,000
WV—NET ................ — 425,000

Total .....ovviviienn.... 3 — $ 51,681,105

The Health Sciences Scholarship appropriation above
shail be used to establish a revolving loan fund for
medical students who are West Virginia residents
committed to practicing medicine in an underserved
area and in a specialty in which there is a shortage of
practitioners.

59— Educational Broadeasting Authority
(WYV Code Chapter 10)
Acct. No. 2910

Total Personal Services..... $ — $ —0—
Personal Services .......... — 2,999,090
Annual Increment ......... — 42,984
Employee Benefits ......... — 1,014,049
Unclassified ............... 960,000 1,626,899

Total .vvvvveriiininnnnas $ 960,000 $ 5,683,022

These funds may be transferred to special revenue
accounts for matching college, university, city, county,
federal and/or other generated revenues.

Effective from passage, from the sum of $450,000
transferred during fiscal year 1990-91 from the secre-
tary of education and the arts, Unclassified (account no.
5332-23) to the division of culture and history, Unclass-
ified (acecount no. 3510-22), for the West Virginia history
project, the sum of $100,000 shall be transferred to the
educational broadcasting authority (account no. 2910)
and redesignated WNPB Transmitter—Capital Outlay.
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60— Library Commission
(WYV Code Chapter 10)
Acct. No. 3500

Total Personal Services..... $ — $ —0—
Personal Services .......... — 966,602
Annual Increment ......... — 23,076
Employee Benefits ......... — 321,422
Unclassified ............... 1,992,579 6,367,925
Total ........ovvevinvnnnn $ 1992579 § 7,679,025
61—Division of Culture and History
(WY Code Chapter 29)
Acct. No. 3510
Total Personal Services..... $ - $ —0-—
Personal Services .......... — 1,292,045

Annual Increment ......... — 17,838
Employee Benefits — 436,492
Unclassified ............... 2,407,500 2,548,223

.................... $ 2,407,500 3 4,294,598

The Unclassified appropriation includes funding for
the Arts Funds, Department Programming Funds,
Grants, Fairs and Festivals and Washington Carver
Camp and shall be expended only upon authorization of
the division of culture and history and in accordance
with the provisions of chapter five-a and article three,
chapter twelve of the code.

All federal moneys received as reimbursement to the
division of culture and history for moneys expended
from the general revenue fund for the Arts Fund and
Historical Preservation are hereby reappropriated for
the purposes as originally made, including personal
services, current expenses and equipment.

Effective from passage, from the sum of $450,000
transferred during fiscal year 1990-91 from the secre-
tary of education and the arts, Unclassified (account no.
5332-23) to the division of culture and history, Unclass-
ified (account no. 3510-22), for the West Virginia history
project, the sum of $100,000 shall be transferred to the
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26 educational broadcasting authority (account no. 2910)
27 and redesignated WNPRB Transmitter—Capital Outlay.
28

62— Department of Education and the Arts—
Office of the Secretary

(WV Code Chapter 5F)
Acct. No. 5332
Unclassified—Total ........ 3 — 3 153,399

i

2 Any unexpended balance remaining in the appropri-
3 ation for unclassified (account no. 5332-23) at the close
4  of the fiscal year 1990-91 is hereby reappropriated for
5 expenditure during the fiscal year 1991-92.

DEPARTMENT OF HEALTH

AND HUMAN RESOURCES
63—Division of Health—
Central Office
(WV Code Chapter 16)
Acet. No. 4000
1 Total Personal Services..... $ — £ —0—
2 Personal Services .......... — 5,331,820
3 Annual Inerement ......... -— 85,000
4 Employee Benefits ......... — 1,793,178
5 Corporate Nonprofit
6 Community Health
T Centers—F.M.H.A.
8 Mortgage Finance ....... — 137,269
9 Appalachian States Low :
10 Level Radioeative Waste
11 Commission......occoeu.- — 58,300
12 Hemophilia Program....... —_ 27,689
13 Unclassified ............ ... — 3,972,927

14 Total ....oovvvnrrnenenn. $ — $ 11,406,183
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64— Division of Human Services
(WYV Code Chapters 9, 48 and 49)

Acect. No. 4050

Total Personal Services..... $ — $ —0—
Personal Services

.......... — 14,866,432
Annual Increment ......... — 326,002
Employee Benefits ......... — 5,748,772
OSCAR and FAMIS ....... 6,383,139 1,105,693
Medical Services ........... 386,600,590 111,344,356
Family Law Masters ....... — 827,165
Women’s Commission ...... — 53,505
Commission on

Hearing Impaired........ — 43,000
Public Assistance .......... 108,781,610 24,544,637
Emergency Assistance ..... 15,350,000 1,410,216
Social Servieces. ............ — 28,437,862
Family Preservation

Program ................ — 1,600,000
JOBS Program ............ 8,909,058 4,329,058
Unclassified ............... — 13,553,614

Total ...ovvveeieia.. .. $526,024,397 $208,085,312

No funds from this account, or any other department
of health and human resources account, shall be used to
pay family law master salaries or expenses in excess of
the Family Law Masters line item appropriation. It is
anticipated that the family law master program will
generate sufficient revenue from fees and federal child

support funds to cover the remainder of its program
costs.

None of the funds from this account shall be used to
perform abortions except where the life of the mother
would be endangered if the fetus were carried to term.

The secretary of the department of health and human
resources shall have the authority to transfer funds
within the above account: Provided, That no more than
ten percent of the funds appropriated to one line may
be transferred to other lines: Provided, however, That no

funds from other lines shall be transferred to the
Personal Services line.
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65—Commission on Aging

155

{(WYV Code Chapter 29)
Acct. No. 4060

Total Personal Services..... 3 — $ —0—
Personal Services .......... — 110,795
Annual Inerement ......... — 1,591
Employee Benefits ......... — 52,190
Local Programs

Service Delivery Costs.... — 2,650,052
Silver Haired Legislature .. — 15,000
Senior Citizens’ Centers—

Land Acquisition,

Construction, and

Repairs and Alterations .. — 75,000
Area Agencies:

Administration .......... —_ 91,072

Substate Ombudsman .... — 143,730
Unclassified ............... 10,925,500 233,060

Total .ooovvvveviinnnnn.. $10,925,500 $ 3,372,490

66— Consolidated Medical Service Fund
Acct. No. 4190

Foster Grandparents

Stipends/Travel.......... $ — $ 62,000
Institutional Facilities

Operations............... — 42,010,316
Employee Benefits ......... — 15,589,369
Poison Control Hotline...... — 250,000
Special Olympics........... — 28,000
State Aid to Local Agencies. . — 7,200,000
Women, Infants

and Children............. — 400,000
Maternal and Child Health

Clinics, Clinicians and

Medical Contracts

and Fees.......cccovvunn. — 4,815,670
Preventive Re-Vaccination .. — 200,000
Primary Care Contracts to

Community Health

Centers...cooveaeereonnes — 2,800,000
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Epidemiology Research .... — 250,000
Grants to Counties and

EMS Entities ............ — 1,725,000

Behavioral Health Program. . — —0—

Behavioral Health

Program—Personal
Services ...........c.o... — 1,444,192
Behavioral Health
Program—Uneclassified. .. — 516,800
Behavioral Health
Program—Community
Programs................ — 33,257,210
Family Support Act........ — 200,000
Uneclassified ............... 28,230,761 —0—
Total .......cvvvininnn, $ 28,230,761 $110,748,557
The secretary of the department of health and human
resources, prior to the beginning of the fiscal year, shall
file with the legislative auditor an expenditure schedule
for each formerly separate spending unit which has
been consolidated into the above account and which
receives a portion of the above appropriation. The
secretary shall also, within fifteen days after the close
of the six-month period of said fiscal year, file with the
legislative auditor an itemized report of expenditures
made during the preceding six-month period.
Additional funds have been appropriated in account
no. 8500 for operation of the medical facilities.
67— Department of Health and Human Resources—
Office of the Secretary
(WV Code Chapter 5F)
Acct. No. 5343
Unclassified—Total ........ $ — $ 181,619
68— Human Rights Commission
(WV Code Chapter 5)
Acct. No. 5980
Total Personal Services..... $ —_— $ —0—
Personal Services .......... — 367,025
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3 Annual Inerement ......... — 6,430
4 Employee Benefits ......... — 126,419
Unclassified ............... 102,190 156,665
Total ..........ccovvun... $ 102,190 $ 656,539
DEPARTMENT OF PUBLIC SAFETY
69— Office of Emergency Services
and Advisory Council—
Division of Emergency Services
(WV Code Chapter 15)
Acct. No. 1300
Total Personal Services..... $ — $ —0—
Personal Services .......... — 163,974
Annual Inerement ......... — 3,096
Employee Benefits ......... — 54,838
Uneclassified ............... 2,759,426 30,963
Total ....covvivvnnnnnn.. $ 2,759,426 § 252,871
70—Board of Probation and Parole
(WYV Code Chapter 62)
Acct. No. 3650
Salaries of Members of
Board of Probation
and Parole............... $ — 3 84,900
Total Personal Services..... — —0—
Personal Services .......... — 50,414
Annual Increment ......... — 1,152
Employee Benefits ......... — 36,221
Unelassified ............... — 10,620
0] 7: [ 3 — $ 183,307
71— Drvision of Corrections—
Central Office
(WYV Code Chapters 25, 28, 29 and 62)
Acct. No. 3680
Total Personal Services..... $ S —0—
Personal Services .......... — 331,044

[
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Annual Increment .......... — 5,688
Employee Benefits.......... — 99,894
Unclassified ................ — 147,748
Total ..........oovvivunnn. $ — $ 584,374
72—Division of Corrections—
Correctional Units
(WV Code Chapters 25, 28, 29 and 62)
Acct. No. 3770
Total Personal Services ..... 3 — $ —0—
Personal Services ........... — 13,325,856
Annual Increment .......... — 205,092
Employee Benefits.......... — 4,672,816
Capital Outlay—
DavisCenter ............. — 350,000
Unclassified ................ — 8,844,185
Total.......ccovvvvnnn.... $ — $ 27,397,949

The commissioner of corrections, prior to the begin-
ning of the fiscal year, shall file with the legislative
auditor an expenditure schedule for each formerly
separate spending unit which has been consolidated into
the above account and which receives a portion of the
above appropriation. He shall also, within fifteen days
after the close of each six-month period of said fiscal
year, file with the legislative auditor an itemized report
of expenditures made during the preceding six-month
period. Such report shall include the total of expendi-
tures made for personal services, annual increment,
current expenses (inmate medical expenses and other),
repairs and alterations and equipment.

78—Division of Veterans' Affairs—
Veterans’ Home

(WV Code Chapter 9A)
Acct. No. 4010
Total Personal Services ..... S — 3 —0—
Personal Services........... — 290,904
Annual Increment .......... — 5,800

Employee Benefits.......... — 123,036
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5 Unclassified................ 473,600 22,363
6 Total ... cvvevvieinnt, $ 473,600 § 442,103
7 Any unexpended balances remaining in the appropri-
8 ations for Repairs and Alterations (account no. 4010-02)
9 and Equipment (account no. 4010-03) at the close of the
10 fiscal year 1990-91 are hereby reappropriated for
11 expenditure during the fiseal year 1991-92.
74—Division of Veterans’ Affairs
(WV Code Chapter 9A)
Acct. No. 4040
1 Total Personal Services ..... $ — $ —0—
2 Personal Services........... — 595,691
3 Annual Increment .......... — 11,916
4 FEmployee Benefits.......... — 265,578
5 Unclassified................ — 51,089
6 Total.....covviniiena... $ — $ 924,274
75—Division of Public Safety—
Office of the Secretary
(WYV Code Chapter 5F)
Acct. No. 5354

1 Unclassified—Total ......... $ — $ 171,286

76— Division of Public Safety
(WV Code Chapter 15)
Acct. No. 5700

1 Total Personal Services ..... $ — —0—
2 Personal Services........... — 14,407,730
3 Annual Increment.......... — 81,108
4 Employee Benefits.......... — 4,365,901
5 Unclassified................ 538,613 4,545,726
6 Total .......ovvviiinninnn $ 538,613 § 23,400,465
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77—Adgutant General—State Militia
(WV Code Chapter 15)
Acet. No. 5800

Total Personal Services ..... $ — $ —0—
Personal Services ........... —_— 249,021
Annual Increment .......... — 5,760
Employee Benefits.......... — 99,365
College Education Fund .... — 750,000
Unclassified ................ 4,865,870 3,238,614

Total .......oovvivinn.... $ 4,865,870 § 4,342,760

The item designated college education fund shall be

the total annual appropriation for awarding scholar-
ships.

78— Fire Commaission

(WV Code Chapter 29)
Acct. No. 6170
Total Personal Services ..... $ — $ —0—
Personal Services........... — 351,336
Annual Increment .......... — 7,740
Employee Benefits.......... — 128,532
Uneclassified ................ — 91,563
Total ..oovv v, $ - $ 579,171

DEPARTMENT OF TAX AND REVENUE

79—Tax Division

(WV Code Chapter 11)
Acct. No. 1800
Total Personal Services ..... $ — $ —0—
Personal Services........... — 8,828,263
Annual Increment .......... — 146,124
Employee Benefits.......... — 2,780,250
Unclassified ................ — 5,695,610
Total ..oovvvreeieieeenns $ - $ 17,450,247

Any unexpended balance remaining in the appropri-
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ation for Unclassified (account no. 1800-16) at the close
of the fiscal year 1990-91 is hereby reappropriated for
expenditure during the fiscal year 1991-92, not to exceed
$850,000.

80— Division of Professional and
Occupational Licenses—
State Athletic Commission

{(WV Code Chapter 29)
Acct. No. 4790
Unclassified—Total ......... $ — $ 5,068
81—Racing Commission
(WV Code Chapter 19)
Acct. No. 4950
Total Personal Services ..... $ — $ —0—
Personal Services ........... — 995,862
Annual Inecrement .......... — 9,252
Employee Benefits.......... — 279,451
Uneclassified ..........co.... — 54,029
Total....ovviiiieeiiaannn. $ — $ 1,338,594
82—Department of Tax and Revenue—
Office of the Secretary
(WYV Code Chapter 5F)
Acect. No. 5365
Unelassified—Total ......... $ — $ 183,186

DEPARTMENT OF TRANSPORTATION

83— Department of Transportation—
Office of the Secretary

(WYV Code Chapter 5F)
Acct. No. 5376

Public Transportation ...... $10,226,029 $ 1,384,206
Civil Air Patrol............. — 82,450
Unelassified................ — 179,546

Total ........ovvviieninnn $10,226,023 $ 1,646,202
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84— Railroad Maintenance Authority
(WV Code Chapter 29)
Acct. No. 5690

Total Personal Services ..... $ — 3 —0—
Personal Services

........... — 409,355
Annual Increment .......... — 5,940
Employee Benefits.......... — 259,816
Capital Outlay.............. — 500,000
Uneclassified ................ 348,000 131,693

Total. .................... $ 348,000 $ 1,306,804

MISCELLANEOUS BOARDS
AND COMMISSIONS
85— Board of Investments—
(WYV Code Chapter 12)
Acct. No. 1900

Total Personal Services ..... $ — $ —0—
Personal Services ........... — 1,176,013
Annual Increment .......... — 10,924
Employee Benefits.......... — 366,332
Unelassified................ — 2,289,928

Total.......covivenn.... $ — $ 3,843,197

86—Board of Investments—
School Building Sinking Fund
(WY Code Chapter 12)
Acct. No. 1905

Total....covvveii it $ — $ 12,455,500
Total TITLE II, Section 1—

General Revenue ......... $ —  $1,963,278,698

Sec. 8. Appropriations from other funds.—From
the funds designated there are hereby appropriated
conditionally upon the fulfillment of the provisions set
forth in article two, chapter five-a of the code the
following amounts, as itemized, for expenditure during
the fiscal year one thousand nine hundred ninety-two.
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Sec. 4. Appropriations of federal funds.—In accor-
dance with article eleven, chapter four of the code, from
federal funds there are hereby appropriated condition-
ally upon the fulfillment of the provisions set forth in
article two, chapter five-a of the code of the following
amounts, as itemized, for expenditures during the fiscal
year one thousand nine hundred ninety-two.

LEGISLATIVE
87—Crime Victims Compensation Fund
(WYV Code Chapter 14)
Acct. No. 8412
TO BE PAID FROM SPECIAL REVENUE FUND

Federal Other

Funds Funds

Fiscal Fiscal

Year Year

1991-92 1991-92
Total Personal Services..... $ — $ —0—
Personal Services .......... — 105,503
Annual Increment ......... — 684
Employee Benefits ......... — 26,755
Unclassified ............... 700,000 34,728
Total .......ciieviiinat. $ 700,000 % 167,670

These funds are intended to be expended for court
costs and administrative costs and federal reimburse-
ment for compensation paid to crime victims.

EXECUTIVE
88—Auditor's Office—
Land Department Operating Fund
(WYV Code Chapters 11A, 12 and 36)
Acct. No. 8120
TO BE PAID FROM SPECIAL REVENUE FUND
Total Personal Services..... 3 — $ —0—
Personal Services .......... — 44,087
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Annual Increment ......... — 540
Employee Benefits ......... — 13,974
Uneclassified ............... — 11,058
Total ...........c.evn... $ — $ 69,659

The total amount of this appropriation shall be paid
from the special revenue fund out of fees and collections
as provided by law,

89— Department of Agriculture
(WV Code Chapter 19)
Acct. No. 8180

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services..... $ — 3 —0—
Personal Services .......... — 202,315
Annual Increment ......... — 396
Employee Benefits ......... —_ 61,047
Unclassified ............... — 460,776

Total .vvvvevirinnninn, $ — $ 724,534

The total amount of this appropriation shall be paid
from a special revenue fund out of collections made by
the department of agriculture as provided by law.

90— Department of Agriculture—
West Virginia Rural Rehabilitation Program

(WV Code Chapter 19)
Acct. No. 8192
TO BE PAID FROM SPECIAL REVENUE FUND

Student and Farm Loans—
Total ..ovvvivii e, $ — $ 375,000

91—General John McCausland Memorial Farm
(WV Code Chapter 19)
Acct. No. 8194
TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services..... $ — 3 —0—
Personal Services .......... — 8,793



Ch. 13] APPROPRIATIONS 165

3 Annual Increment ......... — 324
4 Employee Benefits ......... —_ 3,653
5 Unclassified ............... — 61,599
6 Total .......cooininnaa... 3 — $ 74,369
7 Funds for the above appropriation shall be expended
8 in accordance with article twenty-six, chapter nineteen
9 of the code.
92—Afttorney General—
Aniti-Trust Enforcement
(WYV Code Chapter 47)
Acct. No. 8419
TO BE PAID FROM SPECIAL REVENUE FUND
1 Total Personal Services..... $ —  § —0—
2 Personal Services .......... — 207,450
3 Annual Increment ......... — 252
4 Employee Benefits ......... — 57,387
5 Unclassified ............... — 179,541
6 Total ....cvviiiin... $ — $ 444,630
DEPARTMENT OF ADMINISTRATION
98— Division of Purchasing—
Revolving Fund
{(WV Code Chapter 5A)
Acct. No. 8140
TG BE PAID FROM SPECIAL REVENUE FUND
1 Total Personal Services..... $ —  § —0—
2 Personal Services .......... — 667,215
3 Annual Increment ......... — 15,840
4 Employee Benefits ......... — 294,146
5 Uneclassified ............... — 515,827
6 Total .....ovvvniinnenn. $ — $ 1,493,028
7 The total amount of this appropriation shall be paid
8 from a special revenue fund as provided by article two,
9 chapter five-a of the code.
10 The above appropriation includes salaries and operat-
11  ing expenses.
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There is hereby appropriated from this fund, in
addition to the above appropriation, the necessary
amount for the purchase of supplies for resale.

94—Division of
Information Systems and Communications

(WV Code Chapter 5A)
Acct. No. 8151

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services..... $ —  $ —0—
Personal Services .......... _ 2,880,263
Annual Increment ......... — 45,300
Employee Benefits ......... — 889,816
Unclassified ............... — 682,064

Total ...t $ — § 4,497,443

The total amount of this appropriation shall be paid
from a special revenue fund out of collections made by
the division of information systems and communications
as provided by law.

There is hereby appropriated from this fund, in
addition to the above appropriation, the necessary
amount for the expenditure of funds other than personal
services or employee benefits to enable IS&C to provide
information processing services to user agencies. These
services include but are not limited to data processing
equipment, office automation and telecommunications.

There is hereby established a revolving fund for
postage meter service requirements for all spending
units operating from the general revenue fund, from
special revenue funds or receiving reimbursement for
postage from the federal government.

Each spending unit shall be charged monthly for all
postage meter service and shall reimburse the revolving
fund monthly for all such amounts.
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95— Division of Personnel
(WV Code Chapter 29)
Acect. No. 8402

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services..... $ — $ —0—
Personal Services .......... — 1,988 670
Annual Increment ......... — 35,352
Employee Benefits ......... — 625,110
Unelassified ............... — 465,968

Total ...ovveiiiiiiaa, $ — $ 3,115,000

The total amount of this appropriation shall be paid
from a special revenue fund out of fees collected by the
division of personnel.

DEPARTMENT OF COMMERCE, LABOR
AND ENVIRONMENTAL RESOURCES

96—O0ffice of Community and Industrial Development
(WYV Code Chapter 5B)
Acct. No. 8045
TO BE PAID FROM SPECIAL REVENUE FUND

Energy Assistance—
Total .................... $ — § 1,000,000

These funds shall be transferred to the division of
human services for enhancement of the federal energy
assistance program.

97—01il and Gas Conservation Commaission
(WV Code Chapter 22)
Acct. No, 8097

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services..... $ — $ —0—
Personal Services .......... —_— 166,435
Annual Increment ......... — 504

Employee Benefits ......... — 38,645
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Unclassified ............... — 65,274
Total ...t $ — $ 270,858
98— Division of Natural Resources
(WYV Code Chapter 20)

Acct. No. 8300

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services..... $ — $ —0—
Personal Services .......... — 5,202,117
Annual Increment ......... — 89,868
Employee Benefits ......... — 1,954,051
Wonderful West

Virginia Magazine ....... — 150,000
Capital Improvements and

Land Purchase........... — 1,245,000
Unclassified ............... — 2,008,964

Total .ovvverivininennnnn. $ — $ 10,650,000

The total amount of this appropriation shall be paid
from a special revenue fund out of fees collected by the
division of natural resources.

Any unexpended balances in the appropriation for
Land Purchases and Buildings and Renovation of Dams
at the close of fiscal year 1990-91 shall be reappro-
priated for expenditure during fiscal year 1991-92,

99— Division of Natural Resources—
Underground Storage Tanks
Administrative Fund

(WV Code Chapter 20)
Acct. No. 8302

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services..... $ — $ —0—
Personal Services .......... — 300,000
Annual Increment ......... — 1,008
Employee Benefits ......... —_ 93,737
Uneclassified ............... — 56,191

Total ...ovveiveicnivnenns $ — $ 450,936

e e ttaaes iy
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100— Division of Natural Resources—
Game, Fish and Aquatic Life Fund

(WV Code Chapter 20)
Acct. No. 8303
TO BE PAID FROM SPECIAL REVENUE FUND

1 Unclassified—Total ...... $ — $ 35,000

101—Division of Natural Resources—
Nongame Fund

{(WV Code Chapter 20)
Acect. No. 8304

TO BE PAID FROM SPECIAL REVENUE FUND

1 Total Personal Services..... $ — $ —0—
2 Personal Services .......... — 79,300
3 Annual Increment ......... — 216
4 Employee Benefits ......... — 21,618
5 Unclassified ............... — 148,819
6 Total .....ccvvvevvnvenn.. $ — $ 249,953

102—Dhiision of Natural Resources—
l/se and Development—P.L.C.

(WYV Code Chapter 20)
Acect. No. 8306

TO BE PAID FROM SPECIAL REVENUE FUND

1 Total Personal Services..... $ — $ —0—
2 Personal Services .......... — 116,000
3 Annual Increment ......... — 1,980
4 Employee Benefits ......... — 42.316
5 Land Purchase............. — 75,000
6 Unclassified ............... — 31,228
7 Total ....ovvviiivunnnnnn $ — $ 266,624
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108—Dhivision of Natural Resources—
Groundwater Planning
(WYV Code Chapter 20)
Acct. No. 8312

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services..... 3 — $ —0—
Personal Services .......... — 55,678
Annual Increment ......... — 216
Employee Benefits ......... — 16,685
Unclassified ............... — 230,081
Total ...ooviiieieiiinnntn $ — $ 302,660
104—Drviston of Natural Resources—
Hazardous Waste Emergency and Response Fund
(WY Code Chapter 20)
Acct. No. 8323
TO BE PAID FROM SPECIAL REVENUE FUND
Total Personal Services..... $ — $ —0—
Personal Services .......... — 340,000
Annual Increment ......... — 648
Employee Benefits ......... — 139,119
Unclassified ............... — 1,624,273
Total ......cvvevenaa.... $ — $ 2,104,040
105—D1ivision of Natural Resources—
Solid Waste Reclamation and Environmental
Response Fund
(WV Code Chapter 20)
Acect. No. 8326
TO BE PAID FROM SPECIAL REVENUE FUND
Total Personal Services..... $ — $ —0—
Unelassified ............... — 840,000

Total ...ovvvvvveinnn.n, $ — $ 840,000
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106—Drvision of Natural Resources—

Solid Waste Enforcement Frund
(WYV Code Chapter 20)
Acct. No. 8327

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services..... $ —
Personal Services .......... —
Annual Increment ..... e —
Employee Benefits ......... —
Unclassified ............... —

$

171

—0—
1,598,632
12,000
484,368
400,000

107—Dviston of Banking
(WV Code Chapter 47A)
Acct. No. 8393

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services..... $ —
Personal Services .......... —
Employee Benefits ......... —
Unclassified ............... —

$

2,495,000

10,586
4,372
9,680

108—Drivision of Banking
(WYV Code Chapter 31A)
Acct. No. 8395

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services..... $ —
Personal Services .......... —
Annual Increment ......... —
Employee Benefits ......... —
Unclassified ............... —

$

24,638

—0—
854,419
4,752
240,868
400,498

1,500,537
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109—Solid Waste Management Board
(WYV Code Chapter 20)
Acct. No. 8461
TO BE PAID FROM SPECIAL REVENUE FUND
Total Personal Services..... $ — $ —0—
Personal Services .......... — 163,284
Annual Increment ......... — 2,340
Employee Benefits ......... — 52,692
Unclassified ............... — 1,808,336
Total ......oovvivinntn. $ — $ 2,026,652
110—Diwvision of Forestry
(WV Code Chapter 19)
Acct. No. 8478
TO BE PAID FROM SPECIAL REVENUE FUND
Total Personal Services..... $ — $ —0—
Personal Services .......... — 216,000
Annual Increment ......... — 1,296
Employee Benefits ......... — 45,5635
Unclassified ............... — 446,996
Total .....covniieeea.... $ — $ 709,827
111—Division of Energy—
Special Reclamation Fund
(WV Code Chapter 22A)
Acct. No. 8537
10 BE PAID FROM SPECIAL REVENUE FUND
Total Personal Services..... $ — $ —0—
Personal Services .......... — 343,605
Annuoal Increment ......... — 4,900
Employee Benefits ......... — 121,709
Unclassified ............... —_ 7,772,905
Teral o iirrrines, $ — $ 8,243,119

Nevwithstanding any provisions of TITLE I, Sec. 3 of
this LM, the secretary of the department of commerce,
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labor and environmental resources shall have the
authority to transfer spending authority from the
Unclassified line above to the Personal Services and
Employee Benefits lines above in order to comply with
federal mandates to increase inspection personnel.

112—Division of Energy—
il and Gas Reclamation Trust
(WYV Code Chapter 22B)
Aecct. No. 8538
TO BE PAID FROM SPECIAL REVENUE FUND
Unclassified— Total ..... ... $ — 3 250,000
113—Division of Energy—
Oil and Gas Operating Permats
{(WV Code Chapter 22B)
Acct. No. 8539

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services..... $ —_ $ —0—
Personal Services .......... — 180,000
Annual Increment ......... — 2,088
Employee Benefits ......... — 62,068
Uneclassified ............-.. — 255,854
Total ...ovviiieerananns $ — $ 500,000
114—Geological and Economic Survey
(WYV Code Chapter 29)

Acct. No. 8589

TO BE PAID FROM SPECIAL REVENUE FUND

Personal Services .......... $ — $ 30,000
Employee Benefits ......... — 2,796
Uneclassified ............... — 105,554

Total ......ccvvvevnennnnn $ — $ 138,350

The above appropriation shall be used in accordance
with section four, article two, chapter twenty-nine of the
code.
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115—Bureau of Employment Programs—
Workers’ Compensation Fund
(WYV Code Chapter 23)
Acct. No. 9000

TO BE PAID FROM WORKERS' COMPENSATION FUND

Total Personal Services..... $ — $ —0—
Personal Services .......... — 8,469,489
Annual Increment ......... — 141,138
Employee Benefits ......... — 2,891,667
Uneclassified ............... — 6,625,351

Total .....ovvvvinviin.s, $ — $ 18,027,645

There is hereby authorized to be paid out of the above
appropriation, the amount necessary for the premiums
on bonds given by the treasurer as bond custodian for
the protection of the workers’ compensation fund. This
sum shall be transferred to the state board of insurance.

DEPARTMENT OF EDUCATION

116—State Board of Rehabilitation—
Division of Rehabilitation Services—
West Virginia Rehabilitation
Center—Special Account

(WYV Code Chapter 18)
Acct. No. 8137
TO BE PAID FROM SPECIAL REVENUE FUND
Personal Services—Total ... $ — 3 300,000

117—State Department of Education—
FFA-FHA Conference Center

(WV Code Chapter 18)
Acect. No. 8244
TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services..... 3 — $ —0—
Personal Services .......... — 477,369
Annual Increment ......... — 6,812
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Employee Benefits ......... — 185,645
Unclassified ............... — 401,860
Total ..ovoviiia.. ... $ — $ 1,071,686

DEPARTMENT OF EDUCATION
AND THE ARTS

118—State University System—
State System Registration Fee—
Special Capital Improvement Fund
(Capital Improvement and Bond Retirement Fund)

(WV Code Chapters 18 and 18B)
Acct. No. 8830

TO BE PAID FROM SPECIAL REVENUE FUND

Debt Service............... $ — $ 4,290,000
Capital Repairs and
Alterations .............. — 3,000,000
Miscellaneous Projects ..... — 500,000
Total .................... $ — $ 7,790,000

The total amount of this appropriation shall be paid
from the special eapital improvement fund created in
section four, article twenty-four, chapter eighteen of the
code. Projects are to be paid on a cash basis and made
available from the date of passage.

119—State Coliege System—
State System Registration Fee—
Special Capital Improvement Fund
{Capital Improvement and Bond Retirement Fund)

(WV Code Chapters 18 and 18B)
Acct. No. 8835

TO BE PAID FROM SPECIAL REVENUE FUND

Debt Service,.......oven... $ — $ 1,840,000
Capital Repairs and
Alterations .............. — 1,800,000
Miscellanecus Projects ..... — 250,000
Total ......covvvvviennn, $ — $ 3,890,000
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Any unexpended balances remaining in the prior
years’ and 1990-91 appropriations are hereby reappro-
priated for expenditure during the fiscal year 1991-92.

The total amount of this appropriation shall be paid
from the special capital improvement fund created by
section four, article twenty-four, chapter eighteen of the
code. Projects are to be paid on a cash basis and made
available from the date of passage.

120—State College and University Systems—
State System Registration Fee—
Revenue Bond Construction Fund

(WYV Code Chapters 18 and 18B)
Acct. No. 8845
TO BE PAID FROM SPECIAL REVENUE FUND

The total amount of this appropriation shall be paid
from the proceeds of revenue bonds issued pursuant to
section four, article twenty-four, chapter eighteen of the

code. Projects are to be available from the date of
passage.

Any unexpended balances remaining in the prior
years’ and the 1990-91 appropriations are hereby

reappropriated for expenditure during the fiscal year
1991-92.

121—State College System—
State System Tuition Fee—
Special Capital Improvement Fund
(Capital Improvement and
Bond Retirement Fund}

{(WYV Code Chapters 18 and 18B)
Acct. No. 8855

TO BE PAID FROM SPECIAL REVENUE FUND

Debt Service............... $ — $ 3,310,000
Building and

Campus Renewal......... —_ 3,000,000
Capital

Improvements (New)..... — 1,885,000
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Facilities Planning
& Administration......... — 165,000

Total ... .. $ — $ 8,360,000

Any unexpended balances remaining in the prior
years’ and 1990-91 appropriations are hereby reappro-
priated for expenditure during the fiscal year 1991-92,
except account number 8855-46 fiscal year 1987-88 (debt
service), which shall expire on June 30, 1991.

The total amount of this appropriation shall be paid
from the special capital improvement fund created in
article twelve-b, chapter eighteen of the code. Projects
are to be paid on a cash basis and made available from
the date of passage.

122—State College and University Systems—
State Systems Tuition Fee—
Revenue Bond Construction Fund

(WV Code Chapters 18 and 18B)
Acct. No. 8860
TO BE PAID FROM SPECIAL REVENUE FUND

The total amount of this appropriation shall be paid
from the proceeds of revenue bonds issued pursuant to
article twelve-b, chapter eighteen of the code. Projects
are to be made available from the date of passage.

" Any unexpended balances remaining in prior years’
and 1990-91 appropriations are hereby reappropriated
for expenditure during the fiscal year 1991-92,

123—State University System—
State System Tuition Fee—
Special Capital Improvement Fund
(Capital Improvement and Bond Retirement Fund)

(WV Code Chapters 18 and 18B)
Acct. No. 8865
TO BE PAID FROM SPECIAL REVENUE FUND

Debt Service ............... $ —_ $ 17,710,000

Building and
Campus Renewal ......... - 10,685,000
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4 Capital Improvements (New) — 2,150,000
5 Facilities Planning &

6 Administration ........... — 165,000
7 Total .............cooo.... $ — $ 20,710,000
8

The total amount of this appropriation shall be paid
9 from the special capital improvement fund created in
10 article twelve-b, chapter eighteen of the code. Projects

11 are to be paid on a cash basis and made available from
12 the date of passage.

124—State University System—
West Virginia University Health Sciences Center
Spending Authority

{(WYV Code Chapter 18)
Acct. No. 9280

TO BE PAID FROM THE MEDICAL SCHOOL FUND

1 Total Personal Services ..... $ — $ —0—
2 Personal Services........... — 2,992,000
3 Annual Increment .......... — 8,000
4 Employee Benefits.......... — 5,375,000
5 Unclassified................ — 6,625,000
6 Total ..ooovveniiinninnnn. $ — $ 15,000,000
7 Any unexpended balances remaining in the fiscal year
8 1989-90 and fiscal year 1990-91 appropriations for the
9 West Virginia University Health Sciences Center at the
10 close of the fiscal year 1990-91 are hereby reappro-
11 priated for expenditure during the fiscal year 1991-92.
DEPARTMENT OF HEALTH AND
HUMAN RESOURCES
125—Board of Barbers and Beauticians
(WYV Code Chapters 16 and 30)
Acct. No. 8220
TO BE PAID FROM SPECIAL REVENUE FUND

1 Total Personal Services ..... 3 — $ —0—

2 Personal Services........... — 151,120
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Employee Benefits
Unclassified ......
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2,566
47,826
75,360

$

276,862

The total amount of this appropriation shall be paid
from a special revenue fund out of collections made by
the board of barbers and beauticians as provided by law.

126—Health Care Cost Review Authority—

(WYV Code Chapter 16)
Acct. No. 8234

Planning

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services ..... $

Unclassified ......

127— Division of Health—

Vital Statistics
(WV Code Chapter 16)

TO BE PAID FROM SPECIAL REVENUE FUND

Acct. No 8236

Total Personal Services ..... $

Personal Services .
Annual Increment
Employee Benefits
Unclassified ......

128—Hospital Finance Authority
(WV Code Chapter 16)
Acct. No. 8330

TO BE PAID FROM SPECIAL REVENUE FUND

..........

----------

$

—0—
166,314
4,896
68,867
82,540

Total Personal Services ..... $

Personal Services .
Employee Benefits

$

322,617

—0—
47,619
13,901
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Unclassified ................ — 64,743
Total .................... $ — $ 126,263

The total amount of this appropriation shall be paid
from the special revenue fund out of fees and collections

as provided by article twenty-nine-a, chapter sixteen of
the code.

129—-Dhivision of Health—
Hospital Services Revenue Account
(Special Fund)
(Capital Improvement, Renovation and Operations)

(WYV Code Chapter 16)
Acct. No. 8500

TO BE PAID FROM SPECIAL REVENUE FUND

Debt Service ............... $ — $ 2,740,000
Institutional Facilities
Operations ............... — 21,900,000
Total ......ocvvviiinnn.s, $ -— $ 24,640,000

Any unexpended balance remaining in the appropri-
ation for hospital services revenue account at the close
of the fiscal year 1990-91 is hereby reappropriated for
expenditure during the fiscal year 1991-92 except for
account number 8500-37 and account no. 8500-40 (fiscal
year 1984-85); account no. 8500-16, account no. 8500-49
and account no. 8500-51 (fiscal year 1987-88); account
no. 8500-562 and account no. 8500-53 (fiscal year 1988-
89) which shall expire on June 30, 1991.

The total amount of this appropriation shall be paid
from the hospital services revenue account special fund
created by section fifteen-a, article one, chapter sixteen
of the code, and shall be used only for operating
expenses and for improvements in connection with
existing facilities and bond payments.

Projects are to be paid on a cash basis. Items and
projects of this appropriation are to begin as funds

become available in the special fund or from bond
proceeds. '
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24 Necessary funds from the above appropriation may be
25 used for medical facilities operations, either in connec-
26 tion with this account or in connection with the item
27 designated Institutional Facilities Operations in the
28 Consolidated Medical Services Fund (account no. 4190).

130—Drvision of Health—
Laboratory Services

(WV Code Chapter 16)
Acct. No. 8509

TO BE PAID FROM SPECIAL REVENUE FUND

1 Total Personal Services ..... 3 — $ —0—
2 Personal Services........... — 395,820
3 Annual Increment .......... — 4,788
4 Employee Benefits.......... — 123,360
5 Uneclassified................ — 581,378
6 Total.....coovviiiiieannnn 3 — $ 1,105,346

131—Division of Health—

Health Facility Licensing

(WYV Code Chapter 16)
Acct. No. 8529
TO BE PAID FROM SPECIAL REVENUE FUND

1 Total Personal Services ..... $ — $ —0—
2 Personal Services........... —_ 163,772
3 Annual Increment .......... — 720
4 Employee Benefits.......... — 41,000
5 Unclassified................ — 35,000
6 Total ...oovvieiiiiaennnn. $ — $ 230,492

182— West Virginia Health Care
Planning Commission

(WYV Code Chapter 16)
Acct. No. 8530
TO BE PAID FROM SPECIAL REVENUE FUND
1 Unclassified—Total ......... 3 — $ 350,000
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133—Health Care Cost Review Authority
(WYV Code Chapter 16)
Acct. No. 8564

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services ..... $ — ¥ —0—
Personal Services ........... — 944,477
Annual Increment .......... — 5,616
Employee Benefits.......... — 312,375
Unclassified ................ — 1,046,519
Total......covvvia... 3 — $ 2,308,987
The above appropriation is to be expended in accord-
ance with and pursuant to the provisions of article
twenty-nine-b, chapter sixteen of the code and from the
special revolving fund designated health care cost
review fund.
DEPARTMENT OF PUBLIC SAFETY
134—Regqional Jail and Correctional
Facility Authority
(WYV Code Chapter 31)
Acct. No. 8051
TO BE PAID FROM SPECIAL REVENUE FUND
Total Personal Services ..... $ — $ —0—
Personal Services........... — 412,113
Annual Inerement .......... — 2,952
Employee Benefits.......... —_ 139,330
Uneclassified ................ — 195,823
Debt Service ............... — 10,000,000
Total......covvievvinnns, $ — $ 10,750,218
185—Division of Veterans’ Affairs—
Veterans’ Home
(WV Code Chapter 19A)
Acet. No. 8261
TO BE PAID FROM SPECIAL REVENUE FUND
Total Personal Services ..... $ — $ —0—

Personal Services........... —_ 489,000
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Annual Increment .......... — 9,752
Employee Benefits.......... — 206,821
Unelassified ................ — —0—

Total.......ovvivininninn $ — $ 705,573

186—Division of Public Safety—
Inspection Fees

(WV Code Chapter 15)
Acct. No. 8350
TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services ..... $ — $ —0—
Personal Services........... — 522,804
Annual Increment .......... -— 1,836
Employee Benefits.......... — 142,087
Unclassified ................ — 139,647

g 0] 7 ) 3 — $ 806,274

The total amount of this appropriation shall be paid
from the special revenue fund out of fees collected for
inspection stickers as provided by law. '

187—Division of Public Safety—
Barracks Construction

(WYV Code Chapter 17C)
Acct. No. 8352
TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services ..... $ — $ —0—
Personal Services........... — 58,632
Annual Inerement .......... — 1,476
Employee Benefits.......... — 25,428
Unclassified ................ — 411,174
Total...oovviervinnennnns $ — $ 496,710

188—Drvision of Public Safety—

Drunk Driving Prevention Fund

(WV Code Chapter 15)

Acct. No. 8355
TO BE PAID FROM SPECIAL REVENUE FUND
Unclassified—Total ......... $ — $ 622,740
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The total amount of this appropriation shall be paid
from the special revenue fund out of receipts collected
pursuant to sections nine-a and sixteen, article fifteen,
chapter eleven of the code and paid into a revolving fund
account in the state treasury.

W

139—State Armory Board—
General Armory Fund

(WYV Code Chapter 15)
Acct. No. 8446
TO BE PAID FROM SPECIAL REVENUE FUND
1 Unclassified—Total......... $ — $ 240,000

140—Fire Commission—
Fire Marshal Fees

(WV Code Chapter 29)
Acct. No. 8465

TO BE PAID FROM SPECIAL REVENUE FUND

1 Total Personal Services ..... $ — 3 —0—
2 Personal Services........... — 289,280
3 Annual Increment .......... — 720
4 Employee Benefits.......... — 118,900
5 DUnclassified................ — 216,900
6 Total .....oovvvvinvevennn. $ — $ 625,800
141— Agency of Insurance Commissioner
Consumer Advocate
(WV Code Chapter 33)
Acct. No. 8015
TO BE PAID FROM SPECIAL REVENUE FUND
1 Personal Services........... $ — $ 72,500
2 Employee Benefits.......... — 27,255
3 Unclassified................ — 123,000
4 Total.......ovvvvvneenn.. $ — $ 222,755
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DEPARTMENT OF TAX AND REVENUE

142—Agency of Insurance Commissioner
(WYV Code Chapter 33)
Acct. No. 8016

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services ..... $ — $ —0—
Personal Services,.......... — 1,219,512
Annual Increment .......... — 11,376
Employee Benefits.......... — 421,278
Unclassified................ — 523,659

Total.....ccvvveneenn.. $ — $ 2,175,825

The total amount of this appropriation shall be paid
from a special revenue fund out of collections of fees and

charges as provided by law,

148—Insurance Commission—
Examination Revolving Fund

(WYV Code Chapter 33)
Acct. No. 8018

TO BE PAID FROM SPECIAL REVENUE FUND

Personal Services........... $ — $ 251,000
Annual Increment .......... — 900
Employee Benefits.......... - 70,370
Unclassified................ — 177,730
Total ..o vivieiieinen, $ — $ 500,000
144—Municipal Bond Commission
(WV Code Chapter 13)
Acct. No. 8040
TO BE PAID FROM SPECIAL REVENUE FUND
Personal Services ........... $ — $ 102,270
Annual Increment .......... — 1,404
Employee Benefit........... — 31,300
Uneclassified..............0 —_ 35,000
Total..ovviveiiiinnnnnnnns $ — $ 169,974
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145—Racing Commission

(WYV Code Chapter 19)
Acct. No. 8080

TO BE PAID FROM SPECIAL REVENUE FUND

Medical Expenses—Total ... $

— %

[Ch. 13

57,000

The total amount of this appropriation shall be paid
from the special revenue fund out of collections of
license fees and fines as provided by law.

No expenditures shall be made from this account
except for hospitalization, medical care and/or funeral

expenses for persons contributing to this fund.

146-—Racing Commission—
Administration and Promotion

(WV Code Chapter 19)
Acct. No. 8082

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services

Personal Services

Annual Increment

...........

Employee Benefits..........

Unclassified .. ...

...........

...........

—0—
46,000

180
12,498
47,408

147—O0ffice of Chief Inspector

(WV Code Chapter 6)
Acct. No. 8091

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services

Personal Services

Annual Increment

-----

...........

Employee Benefits..........

Unelassified .....

...........

...........

— %

106,086

—0—
1,228,310
12,816
349,640
312,851

1,903,517
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148—Alcohol Beverage Control Commission—
Wine License Special Fund

(WV Code Chapter 60)
Acct. No. 8592

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services ..... $ — ¥ —0—
Personal Services........... — 52,500
Annual Increment .......... — 648
Employee Benefits.......... — 19,460
Unclassified ................ — 326,379

Total .....ooviienvn.... $ — $ 398,987

149—0Office of Alcohol
Beverage Control Commissioner

(WV Code Chapter 60)
Acct. No. 9270

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services ..... $ — $ —0—
Personal Services........... —_ 3,191,972
Annual Increment .......... — 49,032
Employee Benefits.......... — 2,103,861
Unclassified................ — 2,829,888

Total ....oovvniinnne. $ — $ 8,174,753

The total amount of this appropriation shall be paid
from a special revenue fund out of liquor revenues.

The above appropriation includes the salary of the
commissioner, salaries of store personnel and store
inspectors, store operating expenses and equipment, and
salaries, expenses and equipment of administration
offices.

There is hereby appropriated from liquor revenues, in
addition to the appropriation, the necessary amount for
the purchase of liguor as provided by law.
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DEPARTMENT OF TRANSPORTATION
150—Dawvision of Highways
(WV Code Chapters 17 and 17C)
Acct. No. 6700

TO BE PAID FROM STATE ROAD FUND
Maintenance, Expressway,

Trunkline and Feeder..... $ — $ 66,000,000
Maintenance, State
Local Services ............ — 93,700,000

Maintenance, Contract
Paving and Secondary

Road Maintenance ........ — 36,711,000
Bridge Repair and

Replacement ............. — 32,000,000
Industrial Access Roads..... — 2,000,000
Inventory Revolving ........ -— 1,250,000
Equipment Revolving....... — 11,950,000
General Operations ......... — 30,675,000
Debt Service ............... — 93,300,000
Interstate Construction ..... — 50,000,000
Other Federal Aid

Programs ................ — 150,000,000

Appalachian Programs

..... — 110,000,000
Nonfederal Aid
Construetion ............. — 25,716,000
. Highway Litter Control ..... — 1,500,000
Railroad Highway Grade
Crossing Improvements . .. —_ 200,000
Total........coovivvinnn.. 3 — $705,002,000

The above appropriations are to be expended in
accordance with the provisions of chapters seventeen
and seventeen-c of the code.

The commissioner of highways shall have the author-
ity to operate revolving funds within the state road fund
for the operation and purchase of various types of
equipment used directly and indirectly in the construec-
tion and maintenance of roads and for the purchase of
inventories and materials and supplies.
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There is hereby appropriated within the above items
sufficient money for the payment of claims, accrued or
arising during this budgetary period, to be paid in
accordance with sections seventeen and eighteen, article
two, chapter fourteen of the code.

It is the intent of the Legislature to capture and match
all federal funds available for expenditure on the
Appalachian Highway system at the earliest possible
time. Therefore, should amounts in excess of those
appropriated be required for the purposes of Appalach-
ian programs, funds in excess of the amount appro-
priated may be made available upon recommendation of
the commissioner and approval of the governor.
Further, for the purpose of Appalachian programs,
funds appropriated to line items may be transferred to
other line items upon recommendation of the commis-
sioner and approval of the governor.

151—Drvision of Motor Vehicles
(WV Code Chapters 17, 17A, 17B, 17C, 20 and 24)
Acct. No. 6710 .
TO BE PAID FROM STATE ROAD FUND

Total Personal Services ..... $ — $ —0—
Personal Services ........... — 2,647,166
Annual Inerement .......... — 39,564
Employee Benefits.......... — 901,442
License Plate

Replacement Program .... — 881,780
Unclassified................ 387,214 12,261,588

Total........coevivvennn $ 387214 ¥ 16,631,640

152—Division of Motor Vehicles—
Driver’s License Reinstatement Fund

(WYV Code Chapter 17B)
Acct. No. 8422
TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services ..... $ — $ —0—
Personal Servieces........... — 148,844
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3 Annual Increment .......... — 1,764
4 Employee Benefits.......... — 44,238
5 Unclassified................ —_ 85,154
6 Total .....ovviiinieennt, $ — $ 280,000

153— Division of Motor Vehicles—

Driver Rehabilitation
(WV Code Chapter 17C)
Acct. No. 8423
TO BE PAID FROM SPECIAL REVENUE FUND

1 Total Personal Services ..... $ — $ —0—
2 Personal Services........... — 54,766
3 Annual Increment .......... —_— 576
4 Employee Benefits.......... — 21,541
5 Uneclassified................ — 481,158
6 Total.........ccovvvennn.. $ — 3 558,041

154—Division of Motor Vehicles—

Insurance Certificate Fees
(WYV Code Chapter 17A)
Acct. No. 8424
TO BE PAID FROM SPECIAL REVENUE FUND

1 Total Personal Services ..... $ — $ —0—
2 Personal Services........... — 489,504
3 Annual Increment .......... — 6,768
4 Employee Benefits.......... — 195,916
5 Unclassified................ — 90,433
6 Total.....covvevvvvnnn... $ — $ 782,621

155—Diwvision of Motor Vehicles—

Motorboat Licenses

(WYV Code Chapter 20)
Acct. No. 8425
TO BE PAID FROM SPECIAL REVENUE FUND

1 Total Personal Services ..... $ — $ —0—
2 Personal Services ........... — 62,238
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3 Annual Increment .......... — 1,728
4 Employee Benefits.......... — 21,733
5 Unclassified................ — 64,301
6 Total ......cvvviviienn.... $ — $ 150,000

156—Division of Motor Vehicles—
Returned Check Fees

(WYV Code Chapter 17)
Acct. No. 8426
TO BE PAID FROM SPECIAL REVENUE FUND

1 Total Personal Services ..... $ — 3 —0—
2 DPersonal Services........... — 13,898
3 Annual Increment .......... — 108
4 Employee Benefits.......... — 4,830
5 Unclassified................ — 9,164
6 Total.ovvvr it $ — $ 28,000

MISCELLANEOUS BOARDS AND COMMISSIONS
157—Real Estate Commassion
(WYV Code Chapter 47)
Acect. No. 8010
TO BE PAID FROM SPECIAL REVENUE FUND

1 Total Personal Services ..... $ — $ —0—
2 Personal Services........... — 169,332
3 AnnualIncrement.......... — 1,728
4 Employee Benefits.......... — 54,528
5 Unclassified................ — 90,057
6 Total .....oovvveien.. $ — $ 315,645
7 The total amount of this appropriation shall be paid
8 out of collections of license fees as provided by law.
158—West Virginia Cable Television—
Adwvisory Board
(WYV Code Chapter 5)

Acct. No. 8174
TO BE PAID FROM SPECGIAL REVENUE FUND

Total Personal Services ..... $ — 3 —0—
Personal Services........... — 152,000

[N
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3 Annual Increment.......... — 2,160
4 Employee Benefits.......... — 39,968
5 Unclassified................ — 63,564
6 Total..................... $ — $ 257,692

159—Public Service Commission

(WYV Code Chapter 24)
Acct. No. 8280
TO BE PAID FROM SPECIAL REVENUE FUND
1 Total Personal Services ..... $ — $ —0—
2 Personal Services........... — 4,625,423
3 Annual Increment .......... — 42 523
4 Employee Benefits.......... — 1,427,307
5 Unelassified................ — 1,437,389
6 Total.....ovvvvveennan.. 3 — $ 17,532,642
7 The total amount of this appropriation shall be paid
8

from a special revenue fund out of collections for special

9 license fees from public service corporations as provided
0 bylaw.

160—Public Service Commission—
Gas Pipeline Division
(WV Code Chapter 24B)
Acct. No. 8285

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services ..... $ — $ —0—
Personal Services........... — 123,363
Annual Increment .......... — 1,200
Employee Benefits.......... — 32,323
Uneclassified ................ 172,817 70,369

Total.......oviiieiiennnas $ 172,817 § 227,255

The total amount of this appropriation shall be paid
from a special revenue fund out of receipts collected for
or by the public service commission pursuant to and in
the exercise of regulatory authority over pipeline
companies as provided by law.

N2 oma o oLk W
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161—Public Service Commission—
Motor Carrier Division

(WYV Code Chapter 24A)
Acct. No. 8290
TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services ..... $ — $ —0—
Personal Services........... — 1,116,885
Annual Inerement .......... — 18,000
Employee Benefits.......... — 365,006
Uneclassified ................ 628,985 320,678

Total ...oovviiieannnnn.. $ 628985 $ 1,820,569

The total amount of this appropriation shall be paid
from a special revenue fund out of receipts collected for
or by the public service commission pursuant to and in
the exercise of regulatory authority over motor carriers
as provided by law.

162—Public Service Commisston—
Consumer Advocate

(WYV Code Chapter 24)
Acct. No. 8295

TO BE PAID FROM SPECIAL REVENUE FUND

Total Personal Services ..... $ — $ —0—
Personal Services........... — 308,195
Annual Increment .......... — 1,512
Employee Benefits.......... — 87,814
Unclassified................ — 260,795

Total.......oovvviiinnnnn, $ —  $ 658,316

The total amount of this appropriation shall be paid
from a special revenue fund out of collections made by
the public service commission.

Sec. 5. Appropriations from Lottery Net Profits.
—Net profits of the lottery, not to exceed twenty-eight
million dollars, are to be deposited by the lottery
director to the following accounts in the amounts
indicated. The auditor shall prorate each deposit of net
profits by the lottery director amount account nos. 8243,
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7 8525, 8825, 8546 and 9132 in the proportion the
8 appropriations for each account bear to the total of the
9 appropriations for the five accounts.
1638—State Department of Education
(WV Code Chapters 18 and 18A)
Acct. No. 8243
TO BE PAID FROM LOTTERY NET PROFITS
1 Elementary Computer
2 Education—Total ......... 3 — $ 3,520,000
3 Any unexpended balance remaining in the appropri-
4 ation Elementary Computer Education (account no.
5 8243-06) at the close of the fiscal year 1990-91 is hereby
6 reappropriated for expenditure during the fiscal year
7  1991-92.
164—Division of Health
(WV Code Chapter 29)
Acct. No. 8525
TO BE PAID FROM LOTTERY NET PROFITS
1 In-Home Services For
2 Senior Citizens ........... $ — $ 1,800,000
3 Unclassified................ — 1,600,000
4 Total ...ovveviin.. $ — $ 3,400,000
165—Diwvision of Tourism and Parks
(WYV Code Chapter 5B)

Acct. No. 8546
TO BE PAID FROM LOTTERY NET PROFITS

Capital Qutlay—Parks ...... $ — $ 1,340,000
Unclassified — 11,020,000

1

2

3 Total......oovviviiiant, 3 — $ 12,360,000
4 Any unexpended balance remaining in the appropri-
5

6

7

ation (account no. 8546-06) at the close of the fiscal year

1990-91 is hereby reappropriated_ for expenditure
during the fiscal year 1991-92.
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166—Division of Human Services
(WYV Code Chapters 9, 48 and 49)
Acct. No. 9132
TO BE PAID FROM LOTTERY NET PROFITS

Health Care and Title
XIX Waiver for
Senior Citizens—Total .... § — $ 5,200,000

167—Board of Trustees of the
University System of West Virginia and
Board of Directors of the
State College System

(WV Code Chapter 18B)
Acct. No. 8825
TO BE PAID FROM LOTTERY NET PROFITS
Unclassified—Total ......... $ — $ 3,520,000

Sec. 6. Awards for claims against the state.—There
are hereby appropriated, for the remainder of the fiscal
year 1990-91 and to remain in effect until June 30, 1992
from the fund as designated in the amounts as specified
and for the claimants named in enrolled house bill no.
2727, regular session 1991—crime victims compensation
funds of $253,000.00 for payment of claims against the
state.

There are hereby appropriated for the fiscal year
1991-92 from the funds as designated in the amounts
specified and for claimants as named in committee
substitute for enrolled house bill no. 2726, regular
session 1991 and enrolled senate bill no. 625, regular
session 1991—workers’ compensation funds of
$21,277.71.

There are hereby appropriated for the fiscal year
1991-92 from the funds as designated in the amounts as
specified and for the claimants as named in enrolled
house bill no. 2726, regular session 1991 and enrolled
senate bill no. 625, regular session 1991—general
revenue funds of $1,842,136.75.
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The total of general revenue funds above does not
include payment for claims in the amount of $22,523.65
from the supreme court—general judicial, account no.
1110, specifically made payable from the appropriation
for the current fiscal year 1990-91.

There are hereby appropriated for the fiscal year
1991-92 from the funds as designated in the amounts as
specified and for claimants as named in enrolled senate
bill 625, regular session 1991—special revenue funds of
$9,319.99; state road funds of $810,668.68 and federal
funds of $3,558.08.

Sec. 7. Appropriations and reappropriations—
revenue sharing trust fund.—Any unexpended balance
remaining in the appropriation Chief Mingo Recreation
Park—Capital Outlay (account no. 9705-30) and Build-
ing Repairs and Alterations (account no. 9740-10) at the
close of the fiscal year 1990-91 is hereby reappropriated
for expenditure during the fiscal year 1991-92.

The following item is hereby appropriated from the
revenue sharing trust fund and is to be available for
expenditure during the fiscal year 1991-92 out of

surplus funds only, subject to the terms and conditions
set forth in this section.

It is the intent and mandate of this Legislature that
the following appropriation made by this section shall

be payable only from the surplus accrued as of July 31,
1991.

In the event that surplus funds as of July 31, 1991 are
not sufficient to meet all of the appropriations made by
this section, then the appropriation shall be made to the

extent that surplus funds are available as of July 31,
1991.

168—Division of Corrections—
Correctional Units

(WV Code Chapters 25, 28, 29, and 62)
Acct. No. 9719
Unclassified—Total . ...... 3 — $ 238,608
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Sec. 8. Appropriations from surplus accrued.—
The following items are hereby appropriated from the
state fund, general revenue, and are to be available for
expenditure during the fiscal year 1991-92 out of
surplus funds only, subject to the terms and conditions
set forth in this section,

It is the intent and mandate of the Legislature that
the following approriations be payable only from
surplus accrued as of the thirty-first day of July, one
thousand nine hundred ninety-one.

In the event that surplus revenues available on the
thirty-first day of July, one thousand nine hundred
ninety-one are not sufficient to meet all appropriations
made pursuant to this section, then surplus shall be
allocated first to provide the necessary funds to meet the
first appropriation of this section; next, to provide the
funds necessary for the second appropriation of this
section; and subsequently to provide the funds necessary
for each appropriation in suceession before any funds
are provided for the next subsequent appropriation.

Any surplus balance remaining, after the allocation to
meet the appropriation set forth in this section, shall be
transferred and made available to the state fund,
general revenue during the fiscal year 1991-92. This
transfer of the surplus balance shall be taken into
consideration in making any determination pursuant to
section nine-d, article six, chapter twelve of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, with respect to the sufficiency or insufficiency
of funds available for the timely payment for necessary
improvements in public education.

169—Division of Human Services
(WYV Code Chapters 9, 48, and 49)
Acct. No. 4050

Medical Services ......civiiiiriinnnnnn. $ 21,000,000
170— Diwvision of Energy
(WYV Code Chapter 22)

Acct. No. 4775
Uneclassified . ..........oooiiuiruneinon.. $ 1,500,000
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171—Division of Finance
(WV Code Chapter bA)
Acet. No. 2110
GAAPProject ..., $ 900,000

Sec. 9. Appropriations from federal block
grants.—The following items are hereby appropriated
from federal block grants to be available for expendi-
ture during the fiscal year 1991-92.

VLN I e

172—O0ffice of Community and Industrial Development—
Community Development

Acct. No. 8029
TO BE PAID FROM FEDERAL FUNDS
1 Uneclassified—Total ..................... $ 14,272,008

178—Office of Community and Industrial Development—
Community Service

Acct. No. 8031
TO BE PAID FROM FEDERAL FUNDS
1 Uneclassified—Total ..................... $ 6,996,154

174—State Department of Education—
Education Grant

Acct. No. 8242
TO BE PAID FROM FEDERAL FUNDS
1 Unclassified—Total ..................... $ 66,584,609

175—Driviston of Employment Security—
Job Training Partnership Act

Acct, No. 82565
TO BE PAID FROM FEDERAL FUNDS
1 TUnclassified—Total ..................... $ 46,717,454

176—Drvision of Health—
Maternal and Child Health

Acct. No. 8502
TO BE PAID FROM FEDERAL FUNDS
1 Unclassified—Total ..................... $ 6,500,000
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177—Drvision of Health—
Alecohol, Drug Abuse and Mental Health
Acct. No. 8503
TO BE PAID FROM FEDERAL FUNDS
1 Unclassified—Total ..................... $ 6,500,000

178—Dnviston of Health—
Community Youth Activity Program

Acct. No. 8504
TO BE PAID FROM FEDERAL FUNDS
1 Unelassified—Total ..................... $ 95,000

179—Division of Health—
Preventive Health

Acct. No. 8506
TO BE PAID FROM FEDERAL FUNDS
1 Uneclassified—Total ...........ccovvnt.. $ 900,000

180— Division of Health—
Mental Health Services for the Homeless

Acct. No. 8508
TO BE PAID FROM FEDERAL FUNDS
1 Unclassified—Total ..............ccott. $ 400,000

181—Division of Human Services—
Energy Assistance

Acct. No. 9147
TO BE PAID FROM FEDERAL FUNDS
1 Unclassified—Total ...........ccvvvvent. $ 10,500,000

182— Division of Human Services—
Social Services

Acet. No. 9161
TO BE PAID FROM FEDERAL FUNDS
1 Unclassified—Total .........ccoiveiiian, $ 21,000,000
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amount to meet all lawful demands upon the fund or
collection account and shall be expended according to
the provisions of article three, chapter twelve of the
code.

Sec. 13. Appropriations for refunding erroneous
payment.— Money that has been erroneously paid into
the state treasury is hereby appropriated out of the fund
into which it was paid, for refund to the proper person,

When the officer authorized by law to collect money
for the state finds that a sum has been erroneously paid,
he shall issue his requisition upon the auditor for the
refunding of the proper amount. The auditor shall issue
his warrant to the treasurer and the treasurer shall pay
the warrant out of the fund into which the amount was
originally paid.

See. 14. Sinking fund deficiencies.—There is
hereby appropriated to the governor a sufficient amount
to meet any deficiencies that may arise in the mortgage
finance bond insurance fund of the West Virginia
housing development fund which is under the supervi-
sion and control of the municipal bond commission as
provided by section twenty-b, article eighteen, chapter
thirty-one of the code, or in the funds of the municipal
bond commission because of the failure of any state
agency for either general obligations or revenue bonds
or any local taxing district for general obligation bonds
to remit funds necessary for the payment of interest and
sinking fund requirements. The governor is authorized
to transfer from time to time such amounts to the
municipal bond commission as may be necessary for
these purposes.

The municipal bond commission shall reimburse the
state of West Virginia through the governor from the
first remittance collected from the West Virginia
housing development fund or from any state agency or
local taxing district for which the governor advanced
funds, with interest at the rate carried by the bonds for
security or payment of which the advance was made.

Sec. 15. Appropriations to pay costs of publica-
tion of delinquent corporations.—There is hereby
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appropriated out of the state fund, general revenue, out
of funds not otherwise appropriated, to be paid upon
requisition of the auditor and/or the governor, as the
case may be, a sum sufficient to pay the cost of
publication of delinquent corporations as provided by
sections eighty-four and eighty-six, article twelve,
chapter eleven of the code.

Sec. 16. Appropriations for local governments.—
There are hereby appropriated for payment to counties,
districts and municipal corporations such amounts as
will be necessary to pay taxes due counties, districts and

municipal corporations and which have been paid into
the treasury:

{a) For redemption of lands;
(b) By public service corporations;

(¢) For tax forfeitures.

See. 17. Total appropriations.—Where only a total
surmn is appropriated to a spending unit, the total sum
shall include personal services, annual increment,
employee benefits, current expenses, repairs and
alterations, equipment and capital outlay, where not
otherwise specifically provided and except as otherwise

provided in TITLE I-GENERAL PROVISIONS, Sec.
3.

See. 18. General school fund.—The balance of the
proceeds of the general school fund remaining after the
payment of the appropriations made by this act is
appropriated for expenditure in accordance with section
sixteen, article nine-a, chapter eighteen of the code.

TITLE IIIl — ADMINISTRATION.

§1.

Appropriations conditional.

§2. Constitutionality.

TITLE III — ADMINISTRATION.

Section 1. Appropriations conditional.—The ex-
penditure of the appropriations made by this act, except
those appropriations made to the legislative and judicial
branches of the state government, are conditioned upon
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the compliance by the spending unit with the require-
ments of article two, chapter five-a of the code.

Where spending units or parts of spending units have
been absorbed by or combined with other spending
units, it is the intent of this act that reappropriations
shall be to the succeeding or later spending unit created
unless otherwise indicated.

Sec. 2. Constitutionality.—If any part of this act is
declared unconstitutional by a court of competent
Jurisdiction, its decision shall not affect any portion of
this act which remains, but the remaining portion shall
be in full force and effect as if the portion declared
unconstitutional had never been a part of the act.

9

CHAPTER 14

{H. B. 2793-By Delegates Rutiedge and Williams)

[Passed March 8. 1991]; in effect July 1, 1991. Approved by the Governor.]

AN ACT to amend and reenact sections five, fourteen, fifteen

and thirty-three, article four, chapter thirty-one-a of the
code of West Virginia, one thousand nine hundred
thirty-one, as amended; and to amend and reenact
section twelve, article eight and section four, article
eight-a of said chapter, all relating to banking institu-
tions, increasing certain fees for investigation of bank
incorporation; eliminating certificates of unimpaired
capital and replacing certificates with annual reports;
deposits in trust; limitation on liability of institutions
making payments from certain accounts; and reducing
investigation fees for mergers and share acquisition.

Be it enacted by the Legislature of West Virginia:

That sections five, fourteen, fifteen and thirty-three, article
four, chapter thirty-one-a of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended
and reenacted; and that section twelve, article eight and
section four, article eight-a of said chapter be amended and
reenacted, all to read as follows:
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Article

4. Banking Institutions and Services Generally.

8. Hearings; Adminisirative Procedures; Judicial Review; Unlawful
Acts; Penalties.

8A. Acquisition of Bank Shares.

ARTICLE 4. BANKING INSTITUTIONS AND SERVICES
GENERALLY.

§31A-4-5. Requirements and procedure for incorporation of state banks.

§31A-4-14. Trust powers of banking institutions.

§31A-4-15. Certificate showing unimpaired capital to be filed before exer-
cising trust powers; penalties; notice of failure to comply.

§31A-4-33. Deposits in trust; deposits in more than one name; limitation on

liability of institutions making payments from certain
accounts.

§31A-4-5. Requirements and procedure for incorporation
of state banks.

1 A state bank may be organized by five or more
2 incorporators, a majority of whom shall be residents of
3 the state of West Virginia. Such banking institution
4 shall have as a part of its corporate name or title one
5 or more of the following words indicative of the business
6 which it is authorized to conduct, namely, “bank,”
7 “banking company,” “banking association,” “trust
8 company,” “banking and trust company” or “bank and
9 trust company.”
10 The incorporators shall file with the board an
11 agreement of incorporation, in duplicate, following
12 generally the form prescribed by the secretary of state
13 for chartering corporations under provisions of article
14 one, chapter thirty-one of this code. The information set
15 forth in the agreement shall include the following:
16 (1) The name of the proposed bank;
17 (2) The community and county in which the bank is
18 to be located, together with the post-office address of the
19 place of business of the bank;
20 {3) Whether such bank proposes also to engage in the
21 trust business;
22 (4) The name, residence and occupation of each
23 incorporator, and the amount of capital stock subsecribed
24 and paid for by each;

T
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(§) The names of the persons who are to serve as
off!cgrs and directors of the banking institution and the
official position preposed to be held by each; and

(6) The total authorized capital stock of the institution.

The agreement of incorporation shall be signed and
acknowledged by each of the incorporators and, when
filed with the board, shall be accompanied by the
statutory corporation charter fees, and an examination
and investigation fee of five thousand dollars payable to
the board. However, if the agreement is for the
incorporation of a bank to be organized solely for the
purpose of facilitating the acquisition of another bank,
the examination and investigation fee is five hundred
dollars payable to the board. When transmitting the
agreement to the board, the incorporators shall desig-
nate by name and give the address of the attorney, agent
or other responsible party with whom the board may
communicate, on whom the board may call for further
information, and to whom the board may officially
report as to action on the agreement so filed with him.
The agreement shall constitute and may be considered
and treated by the board as an application for the
board’s approval to incorporate and organize a banking
institution in this state.

§31A-4-14, Trust powers of banking institutions.

Every state banking institution, except industrial
banks created and organized pursuant to the provisions
of article seven, chapter thirty-one of this code, which
files the reports required in the following section and
which is not otherwise prohibited by the commissioner
or federal bank regulators from doing so, shall have and
exercise the following powers:

(a) All the powers, rights and privileges of any state
banking institution;

(b) Te act as trustee, assignee, special commissioner,
general or special receiver, guardian, executor, admin-
istrator, committee, agent, curator, or in any other
fiduciary capacity, and to take, assume, accept and
execute trusts of every description not inconsistent with
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as trustee and in other fiduciary capacities in the state
of West Virginia shall have all the rights, powers,
privileges and immunities conferred hereunder, pro-
vided they comply with the requirements hereof.

§31A-4-15, Certificate showing unimpaired capital to be
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filed before exercising trust powers; penal-
ties; notice of failure to comply.

No banking institution shall exercise any of the trust
powers mentioned in the preceding section until it shall
have filed with the commissioner of banking an annual
report of trust assets each calendar year as filed with
federal regulators. If any such banking institution shall
exercise, or attempt to exercise, any such powers or
rights without having complied with the requirements
of this section as to the filing of such report, it shall be
guilty of a misdemeanor, and, upon conviction thereof,
shall be fined not more than five hundred dollars; and
in every such case, whether or not there shall have been
a prosecution or conviction of the company so offending,
the commissioner of banking, being satisfied of the facts,
may publish a notice of the fact that it has failed to
comply with the requirements of this section and is
therefore not entitled to exercise the trust powers and
rights mentioned in the preceding section. In the event
a notice is published as aforesaid, it shall be published
as a Class II legal advertisement in compliance with the
provisions of article three, chapter fifty-nine of this code,
and the publication area for such publication shall be
the county in which such institution is located.

§31A-4-33. Deposits in trust; deposits in more than one

00 =1Cy ULb O =

name; limitation on liability of institutions
making payments from certain accounts.

If any deposit in any banking institution be made by
any person describing himself in making such deposit
as trustee for another, and no other or further notice of
the existence and terms of a legal and valid trust than
such description shall be given in writing to the banking
institution, in the event of the death of the person so
described as trustee, such deposit, or any part thereof,
together with the interest thereon, may be paid to the
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person for whom the deposit was thus stated to have
been made.

When a deposit is made by any person in the name
of such depositor and another or others and in form to
be paid to any one of such depositors, or the survivor
or survivors of them, such deposit, and any additions
thereto, made by any of such persons, upon the making
thereof, shall become the property of such persons as
joint tenants; and the same, together with all interest
thereon, shall be held for the exclusive use of the persons
so named, and may be paid to any one of them during
the lifetime of them, or to the survivor or survivors after
the death of any of them; and such payment and the
receipt or the acquittance of the one to whom such
payment is made shall be a valid and sufficient release
and discharge for all payments made on account of such
deposit, prior to the receipt by the banking institution
of notice in writing, signed by any one of such joint
tenants not to pay such deposit in accordance with the
terms thereof. Prior to the receipt of such notice no

banking institution shall be liable for the payment of
such sums.

ARTICLE 8. HEARINGS; ADMINISTRATIVE PROCEDURES;

JUDICIAL REVIEW; UNLAWFUL ACTS;
PENALTIES.

§31A-8-12. Procedure for authorization of branch banks;
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penalties for violation of section.

(a) No banking institution shall engage in business at
any place other than at its principal office in this state,
at a branch bank in this state permitted by this section
as a customer bank communication terminal permitted
by section twelve-b of this article or at any loan
organization office permitted by section twelve-c of this
article: Provided, That acceptance of a deposit at the
offices of any subsidiary, as defined in section two,
article eight-a of this chapter, for credit to the custom-
er’s account at any other subsidiary of the same bank

holding company is permissible and does not constitute
branch banking.

Any banking institution which on January one, one
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thousand nine hundred eighty-four, was authorized to
operate an off-premises walk-in or drive-in facility,
pursuant to the law then in effect, may, as of the seventh
day of June, one thousand nine hundred eighty-four,
operate such facility as a branch bank and it shall not
be necessary, for the continued operation of such branch
bank, to obtain additional approvals, notwithstanding
the provisions of subsection (d) of this section and
subdivision (6), subsection (b), section two, article three
of this chapter.

(b) Except for a bank holding company, it shall be
unlawful for any individual, partnership, society,
association, firm, institution, trust, syndicate, public or
private corporation, or any other legal entity, or
combination of entities acting in concert, to directly or
indirectly own, control or hold with power to vote,
twenty-five percent or more of the voting shares of each
of two or more banks, or to control in any manner the
election of a majority of the directors of two or more
banks.

(¢) A banking institution may establish branch banks
either by:

(1) The construction, lease or acquisition of branch
bank facilities as follows:

(A) After the seventh of June, one thousand nine
hundred eighty-four, within the county in which that
banking institution’s principal office is located or within
the county in which that banking institution had prior
to January first, one thousand nine hundred eighty-four,
established a branch bank, pursuant to subdivision (2)
of this subsection; and

(B) After the thirty-first of December, one thousand
nine hundred eighty-six, within any county in this state;
or

(2) The purchase of the business and assets and

assumption of the liabilities of, or merger or consolida-
tion with, another banking institution.

(d) Notwithstanding any other provision of this
chapter to the contrary, subject to and in furtherance
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of the board’s authority under the provisions of subdi-
vision (6), subsection (b), section two, article three of this
chapter, and subsection (g) of this section, the board may
approve or disapprove the application of any state
banking institution to establish a branch bank.

(e) The principal office of a banking institution as of
the seventh day of June, one thousand nine hundred
eighty-four, shall continue to be the principal office of
such banking institution for purposes of establishing
branch banks under this section, notwithstanding any
subsequent change in the location of such banking
institution’s principal office.

(f) Any banking institution which is authorized to
establish branch banks pursuant to this section may
provide the same banking services and exercise the
same powers at each such branch bank as may be
provided and exercised at its principal banking house.

(g) The board shall, upon receipt of any application
to establish a branch bank, provide notice of such
application to all banking institutions. A banking
institution may, within ten days after receipt of such
notice, file a petition to intervene and shall, if it so files
such petition, thereupon become a party to any hearing
relating thereto before the board.

(h) The commissioner shall prescribe the form of the
application for a branch bank and shall collect an
examination and investigation fee of one thousand
dollars for each filed application for a branch bank that
is to be established by the construction, lease or
acquisition of a branch bank facility, and two thousand
five hundred dollars for a branch bank that is to be
established by the purchase of the business and assets
and assumption of the liabilities of, or merger or
consolidation with another banking institution.
Notwithstanding the above, if the merger or consolida-
tion is between an existing banking institution and a
bank newly incorporated solely for the purpose of
facilitating the acquisition of the existing banking
institution, the commissioner shall collect an examina-
tion and investigation fee of five hundred dollars, The
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board shall complete the examination and investigation
within ninety days from the date on which such
application and fee are received, unless the board
request in writing additional information and diseclo-
sures concerning the proposed branch bank from the
applicant banking institution, in which event such
ninety-day period shall be extended for an additional
period of thirty days plus the number of days between
the date of such request and the date such additional
information and disclosures are received.

(i) Upon completion of the examination and investiga-
tion with respect to such application, the board shall, if
a hearing be required pursuant to subsection (j) of this
section, forthwith give notice and hold a hearing
pursuant to the following provisions:

(1) Notice of such hearing shall be given to the
banking institution with respect to which the hearing is
to be conducted in accordance with the provisions of
section two, article seven, chapter twenty-nine-a of this
code, and such hearing and the administrative proce-
dures in connection therewith shall be governed by all
of the provisions of article five, chapter twenty-nine-a of
this code, and shall be held at a time and place set by
the board but shall not be less than ten nor more than
thirty days after such notice is given.

(2) At any such hearing a party may represent himself
or be represented by an attorney-at-law admitted to
practice before any circuit court of this state.

(3) After such hearing and consideration of all the
testimony and evidence, the board shall make and enter
an order approving or disapproving the application,
which order shall be accompanied by findings of fact
and conclusions of law as specified in section three,
article five, chapter twenty-nine-a of this code, and a
copy of such order and accompanying findings and
conclusions shall be served upon all parties to such
hearing, and their attorneys of record, if any.

(j) No state banking institution may establish a branch
bank until the board, following an examination, inves-
tigation, notice and hearing, enters an order approving
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an application for that branch bank: Provided, That no
such hearing shall be reguired with respect to any
application to establish a branch bank which is ap-
proved by the board unless a banking institution has
timely filed a petition to intervene pursuant to subsec-

tion (g) of this section. The order shall be accompanied
by findings of fact that:

(1) Public convenience and advantage will be pro-

moted by the establishment of the proposed branch
bank;

(2) Local conditions assure reasonable promise of
successful operation of the proposed branch bank and of

those banks and branches thereof already established in
the community;

(3) Suitable physical facilities will be provided for the
branch bank;

(4) The applicant state-chartered banking institution
satisfies such reasonable and appropriate reguirements
as to sound financial condition as the commissioner or
board may from time to time establish by regulation;

(5) The establishment of the proposed branch bank
would not result in a monopoly, nor be in furtherance
of any combination or conspiracy to monopolize the
business of banking in any section of this state; and

{(6) The establishment of the proposed branch bank
would not have the effect in any section of the state of
substantially lessening competition, nor tend to create a
monopoly or in any other manner be in restraint of
trade, unless the anticompetitive effects of the establish-
ment of that proposed branch bank are clearly out-
weighed in the public interest by the probable effect of
the establishment of the proposed branch bank in
meeting the econvenience and needs of the community to
be served by that proposed branch bank.

(k) Any party who is adversely affected by the order
of the board shall be entitled to judicial review thereof
in the manner provided in section four, article five,
chapter twenty-nine-a of this code. Any such party
adversely affected by a final judgment of a circuit court
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following judicial review as provided in the foregoing
sentence may seek review thereof by appeal to the
supreme court of appeals in the manner provided in
article six, chapter twenty-nine-a of this code.

(1) Pursuant to the resolution of its board of directors
and with the prior written approval of the commis-
sioner, a state banking institution may discontinue the
operation of a branch bank upon at least thirty days’
prior public notice given in such form and manner as
the commissioner prescribes.

{m) Any violation of any provision of this section shall
constitute a misdemeanor offense punishable by appli-
cable penalties as provided in section fifteen of this
article.

ARTICLE 8A. ACQUISITION OF BANK SHARES.

8§31A-8A-4. Acquisition of bank shares; when prior
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notification of board necessary; exemp-
tions.

(a) Unless an order approving such action has been
entered by the board, it is unlawful, prior to one
hundred and twenty days following the date of the
submission to the board of complete, true and accurate
copies of the reports required under federal! laws or
regulations pursuant to Title 12, United States Code,
§§1841-1850 (being the act of Congress entitled the Bank
Holding Company Act of 1956, as amended), and the
payment of an examination and investigation fee to the
board of four thousand five hundred dollars:

(1) For any action to be taken that causes any
company to become a bank holding company;

(2) For any action to be taken that causes any bank
to become a subsidiary of a bank holding company;

(3) For any bank holding company to acquire direct
or indirect ownership or contrel of any shares of any
bank if, after such acquisition, such company will
directly or indirectly own or control more than five
percent of the voting shares of such bank;

(4) For any bank holding company or subsidiary
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thereof, other than a bank, to acquire all or substantially
all of the assets of a bank;

(5) For any bank holding company to merge or
consolidate with any other bank holding company; or

(6) For any bank holding company to take any action

which would violate the Federal Bank Holding Com-
pany Act.

(b) If a bank holding company, pursuant to subsection
(a), subdivision (3) above, acquires more than five
percent, but less than twenty-five percent of the voting
shares of a bank, and is not determined to be acquiring
control over the bank, the examination and investigation
fee to be paid to the board shall be determined by
multiplying the examination and investigation fee

established in subsection (a) by the percentage of voting
shares to be acquired.

(¢) The provisions of subsection (a) of this section shall
not apply to:

(1) Shares acquired by a bank:

(A) In good faith in a fiduciary capacity, except where
shares are held under a trust that constitutes a company
as defined in section two of this article and except as
provided in subdivisions (2) and (3), subsection (b),
section three of this article; or

(B) In the regular course of securing or collecting a
debt previously contracted in good faith, but any shares
acquired after the seventh day of June, one thousand
nine hundred eighty-four, in securing or collecting any
such previously contracted debt shall be disposed of

within a period of five years from the date on which they
were acquired; or

(2) Additional shares acquired by a bank holding
company in a bank in which such bank holding company
owned or controlied a majority of the voting shares prior
to such acquisition. For the purpose of the preceding
sentence, bank shares acquired after the seventh day of
June, one thousand nine hundred eighty-four, shall not
be deemed to have been acquired in good faith in a
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fiduciary capacity if the acquiring bank or company has
sole discretionary authority to exercise voting rights
with respect thereto, but in such instances acquisitions
may be made without prior notice to the board if the
board, upon notice and submission of information in
form and content as it shall approve, filed within ninety
days after the shares are acquired, approved retention
or, if retention is disapproved, the acquiring bank
disposes of the shares or its sole discretionary voting
rights within five years after issuance of the order of
disapproval.

{@) If, within one hundred twenty days from the date
of submission pursuant to subsection (a) of this section,
after notice and a hearing pursuant to the provisions of
section three, article three of this chapter, the board
enters an order disapproving the proposed action
described in subdivision (1), (2), (3), (4), () or (6),
subsection (a) of this section, it shall be unlawful to take
such action. The board shall disapprove the proposed
action deseribed in subdivision (1), (2), {3), {4}, (8) or (6),
subsection (a) of this section on the following grounds:

(1) The action would result in a monopoly, or would
be in furtherance of any combination of conspiracy to
monopolize or to attempt to monopolize the business of
banking in any section of this state;

(2) The action would have the effect in any section of
the state of substantially lessening competition, or would
tend to create a monopoly or in any other manner would
be in restraint of trade, unless the anticompetitive
effects of the proposed action are clearly outweighed in
the public interest by the probable effect of the action
in meeting the convenience and needs of the community
to be served; or

(8) Taking into consideration the financial and
managerial resources and further prospects of the
company or companies and the banks concerned, the
action would be contrary to the best interests of the
shareholders or customers of the bank whose shares are
affected by such action.

(e) Notwithstanding any other provision of law, no
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bank holding company, or any other company, shall
establish, acquire or control any banking institution as
defined in section three of this article, when said
banking institution does not both (i) accept deposits that
the depositor has a legal right to withdraw on demand

and (ii) engage in the business of making commercial
loans.

(f) Nothing contained in this section shall affect the
obligation of any person or company to comply with the
provisions of any order of any court or the commissioner
entered prior to the seventh day of June, one thousand
nine hundred eighty-four.

o—

CHAPTER 15

{S. B. 618—O0riginating in the Committee on Finance)

{Passed March 9. 1991; in effect from passage. Approved by the Governor.]

AN ACT to amend and reenact sections three, five, six, seven,

eight, nine, eleven, thirteen and fourteen, article three,
chapter thirteen of the code of West Virginia, one
thousand nine hundred thirty-one, as amended; and to
further amend said article by adding thereto two new
sections, designated sections five-a and seven-a, all
relating to the municipal bond commission; exempting
the executive secretary of the municipal bond commis-
sion from the list of officers whose salaries are set by
statute; providing for meetings and voting quorums;
authorizing the commission to charge fees for services
rendered; changing the powers and duties of the
commission; expanding the list of permissible invest-
ments; requiring quarterly proration of interest income;
permitting escrowing advanced payments of bond
principal and interest; requiring notification by issuers
of bond sales; providing for collection, deposit and
accounting of funds; providing for the determination of
levy amount; permitting withdrawal of excess funds;
requiring commission to annually estimate the amount
of levy necessary for an issuer to make required debt
service payments, preseribing rules for making such



Ch. 15] Bonps 217

estimates; expanding grounds for appointment of
substitute paying agents; and requiring sixty days
notice for withdrawal of funds.

Be it enacted by the Legislature of West Virginia:

That sections three, five, six, seven, eight, nine, eleven,
thirteen and fourteen, article three, chapter thirteen of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted; and that said article
be further amended by adding thereto two new sections,
designated sections five-a and seven-a, all to read as follows:

ARTICLE 3. MUNICIPAL BOND COMMISSION.

§13-3-3. Officers; employees; chief administrative officer; meetings:
quorum; compensation and expenses; legal representation.

§13-3-5. Officer and employee bonds.

§13-3-5a.  Costs and expenses; fees for services.

§13-3-6. Powers and duties of commission.

§13-3-7. Permissible investments; limitations and prohibitions on pur-
chase, sale or exchange of securities; public records; combin-
ing funds and proration of interest; custody of securities.

§13-3-Ta. Escrowing bond issues.

§13-3-8. Notification by issuer of bond sale.

§13-3-9. Collection, deposit and accounting funds; insufficient deposit;
withdrawal of additional funds.

§13-3-11. Statement by commission to political subdivision showing levy
required; determination of levy.

§13-3-13.  Substitute paying agents.

§13-3-14.  Authorizing the transfer and investment of funds raised by levy,
sale of bonds or otherwise.

§13-3-3. Officers; employees; chief administrative officer;
meetings; quorum; compensation and ex-
penses; legal representation.

(a) The secretary of the department of tax and revenue
or his or her designee shall be chair of the commission.

(b) The members of the commission shall appoint a
chief administrative officer and may fix his title and
duties. Notwithstanding the provisions of section two-a,
article seven, chapter six of this code, the commission
shall have the authority to set the compensation of the
chief administrative officer. The chief administrative
officer shall serve as secretary to the board and
treasurer of the commission. The chair may designate
a board member to serve as secretary in the absence of

- O WU R W N
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the chief administrative officer. The chair is authorized,
with the approval of the commission, to employ such
other employees as may be necessary and such consul-
tants as the commission deems advisable and fix their
compensation and preseribe their duties.

(¢) Appointed members of the commission shall be
paid fifty dollars for each day or substantial portion
thereof that they are engaged in the work of the
commission. Bach member of the commission may be
reimbursed for all reasonable and necessary expenses

actually incurred in the performance of duties on behalf
of the commission.

{d) The commission shall hold at least three meetings
in each fiscal year, one of which meetings shall be held
within sixty days of the end of the fiscal year and shall
be the annual meeting. Such meetings shall be held on
such dates and at such places as the chair may
prescribe. Additional meetings may be held at the call
of the chair or upon the written request of three
members at such time and place as designated in such

call or request. Three members of the commission
constitute a quorum.

(e¢) The attorney general shall be the legal advisor to
the commission.

§13-3-5. Officer and employee bonds.

1

b oot N

1
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The chief administrative officer and the employees
designated by the commission shail furnish bonds in
such form and in such amounts as the commission shall,
from time to time, determine. The costs of such bonds
shall be paid by the commission and such bonds shall
be filed in the same office as are the bonds of state
officers. The attorney general’s approval of all bonds
required by this section shall be obtained.

-3-5a. Costs and expenses; fees for services.

The commission shall set a schedule of fees to be
charged for the commission’s services, sufficient to meet
all expenses of the commission. These fees shall be
assessed on the basis of debt service paid by the
commission for each issuer and shall not exceed one half
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of one percent of the debt service paid, but in no case
shall the fee exceed two thousand dollars per issue or
series per annum. The commission may assess additional
fees, sufficient to recover the expenses of special projects
undertaken to benefit the users of the commission’s
services, against specific issuers who are the beneficiar-
ies of such projects.

All sums collected by the commission for its services
shall be deposited in a separate account at the state
treasury te the credit of the municipal bond commission,
and no expenditures for purposes of this article are
authorized from collections except in accordance with
appropriations by the Legislature and in accordance
with the provisions of article three, chapter twelve of
this code and upon fulfillment of the provisions set forth
in article two, chapter five-a of this code. Any amounts
collected which are found from time to time to exceed
the funds needed for purposes set forth in this article
may be transferred to other aceounts or funds and
redesignated for other purposes as appropriated by the
Legislature, No expenses incurred under this article
shall be a charge against the general funds of this state.

§13-3-6. Powers and duties of commission.

(a) The commission shall serve as fiscal agent for all
issuers of general obligation bonds issued by the
counties, municipalities, and school districts of the state
of West Virginia when the commission is specifically
named as the fiscal agent by statute.

(b) The commission shall serve as fiscal agent for all
issuers of revenue bonds issued by the counties, munie-
ipalities, and school districts of this state when the
commission is specifically named as the fiscal agent by

statute.

(¢) The commission shall serve as fiscal agent for the
issuers of revenue bonds issued by the state of West
Virginia through its departments, commissions, boards,
or agencies, when the commission is specifically named
as the fiscal agent by statute.

(d) The commission may serve as fiscal agent for the
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issuer of other public purpose revenue bond issues when
so provided by bond ordinance.

(e) The commission may agree to serve as paying

agent for all issuers when so provided by bond
ordinance.

(f) The commission may conduct business by tele-
phonic conference when necessary.

(g) The commission is hereby granted, has and may

exercise all powers necessary or appropriate to effectu-
ate the purposes of this article.

§13-3-7. Permissible investments; limitations and prohibi-
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tions on purchase, sale or exchange of secur-
ities; public records; combining funds and
proration of interest; custody of securities.

(a) Notwithstanding any provisions of this code to the
contrary, the commission may invest funds under its

control in the foliowing classes of securities and not
otherwise:

(1) Securities of the United States or any agency
thereof which are guaranteed by or for which the full
faith and credit of the United States is pledged for the
payment of the principal and interest;

(2) General obligations of this state or any of its
agencies, boards or commissions;

(3) General obligations of any county, municipality or
school district in this state;

(4) Pools of investment operated by the West Virginia
board of investments provided that their investments
are limited to the above named securities, and provided
that securities purchased for these pools following the
date of the enactment of this article shall not have
maturities greater than five years in length; and

(5) Repurchase agreements or similar banking ar-
rangements with a member bank of banks of the federal
reserve system or a bank, the deposits of which are
insured by the federal deposit insurance corporation, or
its successor: Provided, That such investments shall only
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be made to the extent insured by the federal deposit
insurance corporation or to the extent that the principal
amount thereof shall be fully collateralized by direct
obligations of or obligations guaranteed by the United
States of America.

(b) Securities purchased or held under the provisions
of this article may be sold or exchanged for other
securities: Provided, That: (1) No security shall be
purchased, sold or exchanged without the concurrence
or ratification of a majority of all members of the
commission; (2) no security shall be purchased at a price
above, nor sold or exchanged at a price below, its
prevailing fair market value; (8) no security shall be
purchased, sold or exchanged for the purpose of aiding
any individual, firm or corporation by the payment of
brokerage commissions or fees thereto; (4) no security
purchased, sold or exchanged shall benefit any member
or employee of the commission; and (5) no security shall
be received in exchange which does not comply with the
requirements of this article.

(¢) The commission shall record all pertinent informa-
tion related to any purchase, sale or exchange of
securities and make such information available for
public inspection during normal office hours of the
commission.

(d) Funds from several or all accounts may be
combined for investment and any interest earned shall
be prorated and ecredited quarterly to the various
contributing accounts on the basis of amount thereof
invested, calculated according to an average periodic
balance or other generally accepted accounting

principle.

(e) All securities purchased by the commission as an
investment for the funds shall remain in the custody of
the state board of investments until the same are sold,
exchanged, retired or mature and are paid.

§13-3-7a. Escrowing bond issues.

1
2

(a) All bond issues for which the commission is serving
as fiscal agent shall be considered to have been canceled
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and paid in advance of their due date or date of

redemption if there shall have been deposited with the
commissioner either:

(1) Moneys sufficient to pay when and as due all

amounts of principal and interest payable on such
bonds; or

(2) Securities of a quality in which the commission is
authorized by law to invest moneys under its control, the
principal of and interest on which will provide moneys
sufficient to pay when and as due all amounts of
principal and interest payable on such bonds.

(b) The moneys and securities held by the commission
pursuant to this section shall be held by the commission
in trust and irrevocably dedicated solely to the payment
of principal or redemption price, if applicable, of and
interest on the bonds: Provided, That this action shall
be taken solely at the direction of the issuer. Following
such irrevocable commitment of moneys and securities
in trust, funds on account with the commission for said
bonds which are surplus may be immediately returned

to the issuer as specified by statute for paid out
surpluses.

§13-3-8. Notification by issuer of bond sale.

© 00~ G U LD

For any issue for which the commission shall serve as
fiscal agent, either by statute or provisions of bond
ordinance, or for any issue which refunds an issue for
which the commission is currently serving as fiscal
agent, the issuer shall notify the commission of the
issuance of such bonds not more than five days after
closing, and provide the commission with a copy of the
official statement and bond ordinance or resolution not
more than forty-five days following closing.

§13-3-9. Collection, deposit and accounting funds; insuffi-

1
2
3
4
5

cient deposit; withdrawal of additional funds.

(a) Deposit of funds. — All tax receipts and interest
belonging to the counties, municipalities or school
distriets and earmarked for the purpose of amortizing
bonded indebtedness, shall be, by the treasurer or
collector thereof, forwarded to the commission at least
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quarterly to be deposited in the state treasury to the
credit of the municipal bond commission: Provided, That
all funds from the prior fiscal year shall be forwarded
to the commission not later than the following thirtieth
day of September.

(b) Insufficient deposit. — Whenever the amount
deposited for any issuer is not sufficient to meet the
interest or principal due, it shall be the duty of the
treasurer or collector of such issuer, upon being notified
of that fact by the commission, to immediately remit all
funds in his possession that have been earmarked by the
issuer for the purpose of amortizing bonded indebted-
ness plus such additional funds as are necessary to meet
the interest or principal due.

(c) Withdrawal of additional funds. — If an issuer has
remitted to the commission funds not earmarked for the
purpose of amortizing bonded indebtedness, all or a
portion of such funds may be withdrawn by the issuer
upon sixty days’ written notice to the commission:
Provided, That such withdrawal shall neither create a
deficit in the issuer’s account with the commission nor
be in conflict with terms of the bond issue.

(d) Payment of taxes. — Any taxes to provide for the
payment of principal, creation of a reserve or sinking
fund, or for the payment of interest on bonds by any
county, municipality or school distriect which shall be
collected by any state officer, shall be paid by such
officer to the commission to be at once applied to the
payment of the debt of the county, municipality or school
district and the fact of such application of such fund
shall be reported by the auditor to the treasurer or
collector of such issuer, which report shall be a receipt
for the amount therein named.

(e) Municipal bond commission fund. — The state
auditor and the state treasurer shall earry an account
to be known as the munieipal bond commission fund. All
deposits shall be carried as a part of such fund.

(f) Deposit of collections. — The commission shall
deposit all collections and receipts with the treasurer

daily.
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$13-3-14.  Authorising the trapster and investment of
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funds raised by levy, sale of bonds or
otherwise,

Any funds of u polities) subwdivisiin ar of any of the
agenctes, bourds, eommission or departments of Lhe
state of West Vieginia raised by leery, aale of bhonds or
otherwise and which cannot b uzesd within a reasonshle
time may be transferred to the municipal bond commin-
sion. Any funds so transferred shall be invested by the
commission in accordance with the provisions of this
article. Any such funds so transferred may be with-
drawn by the public body which transferred the same
as authorized by this article upon sixty days’ notice in
writing to the commission.

o—

CHAPTER 16

(Com. Sub. for S. B. 132—Originating in the Committee on Finance)

{Passed March 8, 1991: in effect from passage. Approved by the Covernor.}

AN ACT to repeal sections one-a, seven and nine, article two,

chapter twenty-one-a of the code of West Virginia, one
thousand nine hundred thirty-one, as amended; to repeal
article three of said chapter; to amend and reenact
section one, article three, chapter five of said code; to
amend and reenact section seventeen. article ten of said
chapler; to amend and reenact section sixteen, article
eleven of said chapter; to amend and reenact section
seven, article sixteen-a of said chapter; to amend and
reenact section one, article four, chapter five-b of said
code; to amend and reenact section ten, article thirteen,
chapter seven of said code: to amend and reenact section
six, article sixteen of said chapter: to amend and reenact
section twenty-seven, article twenty-seven. chapter eight
of said code; to amend and reenaet se¢tion nineteen,
article twenty-nine of said ehapter; to amend and
reenact section five, article twenty-nine-a of said
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chapter; to amend and reenact section eleven, article
thirty-three of said chapter; to amend and reenact
section twelve, article one-a, chapter eleven of said code;
to amend and reenact section four, article six-b of said
chapter; to amend and reenact section seven, article
twelve of said chapter; to amend and reenact section ten,
article twenty-four of said chapter; to amend and
reenact section two, article twenty-five of said chapter;
to amend and reenact section five, article one-a, chapter
twelve of said code; to amend and reenact section
sixteen, article one, chapter sixteen of said code; to
amend and reenact section three, article twenty-nine-d
of said chapter; to amend and reenact section three,
article twenty-two, chapter seventeen-c of said code; to
amend and reenact section twelve, article four, chapter
seventeen-d of said code; to amend and reenact section
twenty, article seven-a, chapter eighteen of said code; to
amend and reenact section sixteen, article nine-b of said
chapter; to amend and reenact section fourteen, article
twenty-three, chapter nineteen of said code; to amend
and reenact section fourteen, article five, chapter
twenty-one of said code; to amend and reenact sections
three, four, five, six and seven, article one, chapter
twenty-one-a of said code; to amend and reenact sections
one, five, six, six-b, eight, eleven, thirteen, sixteen,
sixteen-a and twenty-three, article two of said chapter;
to amend and reenact sections two and four, article two-
a of said chapter; to amend and reenact sections one, two
and four, article two-b of said chapter; to amend and
reenact section six, article two-c¢ of said chapter; to
amend and reenact sections ten-a, sixteen and seventeen-
b, article five of said chapter; to amend and reenact
section nine, article six of said chapter; to amend and
reenact section twenty-three, article seven of said
chapter; to amend and reenact sections eleven, nineteen,
twenty and twenty-two, article ten of said chapter; to
amend and reenact sections one, two, three, six, ten,
fourteen, sixteen, seventeen and eighteen, article one,
chapter twenty-three of said code; to amend and reenact
sections one-c, six, eight and eleven, article two of said
chapter; to amend and reenact sections one-a, two and
three, article three of said chapter; to amend and
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reenact sections one-c¢, two, seven and fourteen, article
four of said chapter; to amend and reenact sections two,
three, four, five and eight, article four-a of said chapter;
to amend and reenact sections two and seven, article
four-b of said chapter; to amend and reenact sections
two and five, article four-c¢ of said chapter; to amend and
reenact section two, article five of said chapter; to
amend and reenact section two, article eight, chapter
twenty-six of said code; to amend and reenact section
two, article twelve, chapter twenty-nine of said code; to
amend and reenact section six, article eighteen of said
chapter; to amend and reenact section five, article five,
chapter twenty-nine-a of said code; to amend and
reenact section sixty-one, article one, chapter thirty-one
of said code; to amend and reenact section ten, article
eighteen-b of said chapter; to amend and reenact
sections one and five, article fifteen, chapter thirty-three
of said code; to amend and reenact section one, article
sixteen of said chapter; to amend and reenact section
three, article twenty-six of said chapter; to amend and
reenact section twelve, article five-b, chapter thirty-
eight of said code; to amend and reenact sections
seventeen and eighteen, article two, chapter forty-eight-
a of said code; to amend and reenact section four-d,
article five, chapter fifty-seven of said code; and to
amend and reenact section thirty, article three-a,
chapter sixty of said code, all relating to combining
employment security and workers’ compensation into
the bureau of employment programs and changing
references thereto throughout the code; written opinions
and advice and other legal services from the attorney
general; membership of the West Virginia public
employees retirement system; providing that the
maintenance of certain records by the bureau of
employment programs is not an unlawful discrimina-
tory practice; the availability of data from the bureau
of employment programs to the public employees
insurance agency and the legislative task foree on
uncompensated health care and medicaid expenditures;
membership of the West Virginia labor-management
advisory council; coverage of employees of a community
action program organizations, county solid waste
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authorities, urban mass transportation authorities,
regional airport authorities, county airport authorities
and building commissions under the workers’ compen-
sation act; functions of the tax commissioner and county
assessors in the appraisal of property for periodic
statewide appraisals; claims for homestead property tax
exemption; reciprocal exchange of information between
the tax commissioner and the commissioner of the
bureau of employment programs relating to the business
registration tax and the corporation net income tax;
defining terms relating to tax relief for elderly home-
owners and renters; acceptance or rejection of linked
deposit loan packages by the state treasurer; defining
terms relating to the West Virginia state board of
investments; making results of investigations and
hearings by the board of health available to the
commissioner of the bureau of employment programs;
requiring all agencies of the state to cooperate in the
development of health care plans; exempting rideshar-
ing from workers’ compensation law; defining “motor
vehicle liability policy” and setting forth the scope and
provisions of such a policy; investment of funds of the
state teachers retirement system; transmission and
investment of proceeds of permanent improvement
funds of county boards of education; disposition of
permit fees, registration fees and fines relating to horse
and dog racing; employer’s bond for wages and benefits;
defining terms relating to the bureau of employment
programs; placing the bureau under the department of
commerce, labor and environmental resources; requir-
ing the bureau to cooperate with the United States
department of labor and similar agencies of other states;
setting forth duties of the commissioner and the
advisory council regarding employment stabilization;
creation of the state employment service division within
the bureau; setting the salary of the commissioner of the
bureau of employment programs; setting forth the
powers and duties of the commissioner of the bureau;
requiring the tax commissioner to furnish certain
information to the commissioner of the bureau of
employment programs; compensation of assistants and
employees of the bureau; dismissals, terminations,
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layoffs and suspensions of bureau employees; appoint-
ment of deputies; federal-state cooperation; work
incentive program; veteran’s training program; defining
terms relating to the emergency employment
supplemental matching program; providing for notice to
private business employers applications for prospective
employers and listing of job openings; providing for
group insurance plans for regular employees of the
bureau and setting forth terms and conditions for such
plans; providing for payroll deductions for such plans
and allowing employees to continue in group after
retirement; administration of the veterans incentive
program; optional assessments on employers and
employees for unemployment compensation fund;
collection of payments from employers and comity for
collection of past due payments and overpayments;
payment of unemployment benefits; claim procedure
and calendar preference for unemployment benefit
claims; reports required from employing units; disclo-
sure of certain information to child support and food
stamp agencies and the department of housing and
urban development; payment of salaries and expenses of
commissioner of bureau of employment programs and
his employees; aliowing the commissioner to employ a
secretary and other assistants; payment of fees for
officers serving subpoenas; provision of blank forms of
applications for workers’ compensation benefits; omis-
sion to subsecribe to workers’ compensation fund; annual
report by commissioner and occupational
pneumoconiosis board; creation of compensation pro-
grams advisory board; appointment and terms of
members for the advisory board; extraterritorial
coverage; furnishing of information by employers, the
state tax commissioner and the division of employment
compensation and the secrecy of said information;
exempting contributing employees from liability to
respond in damages for the injury or death of an
employee; liability of an employer electing not to pay or
defaulting in payment of premiums; election of em-
ployer to provide own system of compensation and
mandatory participation in second injury reserve of
surplus fund; validity of workers’' compensation law to
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Be it enacted by the Legislature of West Virginia:

That sections one-a, seven and nine, article two, chapter
twenty-one-a of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, be repealed; that article three
of said chapter be repealed; that section one, article three,
chapter five of said code be amended and reenacted: that
section seventeen, article ten of said chapter be amended and
reenacted; that section sixteen, article eleven of said chapter
be amended and reenacted; that section seven, article sixteen-
a of said chapter be amended and reenacted; that section one,
article four, chapter five-b of said code be amended and
reenacted; that section ten, article thirteen, chapter seven of
said code be amended and reenacted; that section six, article
sixteen of said chapter be amended and reenacted; that section
twenty-seven, article twenty-seven, chapter eight of said code
be amended and reenacted; that section nineteen, article
twenty-nine of said chapter be amended and reenacted: that
section five, article twenty-nine-a of said chapter be amended
and reenacted; that section eleven, article thirty-three of said
chapter be amended and reenacted; that section twelve, article
one-a, chapter eleven of said code be amended and reenacted;
that section four, article six-b of said chapter be amended and
reenacted; that section seven, article twelve of said chapter be
amended and reenacted; that section ten, article twenty-four
of said chapter be amended and reenacted; that section two,
article twenty-five of said chapter be amended and reenacted;
that section five, article one-a, chapter twelve of said code be
amended and reenacted; that section sixteen, article one,
chapter sixteen of said code be amended and reenacted; that
section three, article twenty-nine-d of said chapter be amended
and reenacted; that section three, article twenty-two, chapter
seventeen-¢ of said code be amended and reenacted; that
section twelve, article four, chapter seventeen-d of said code
be amended and reenacted; that section twenty, article seven-
a, chapter eighteen of said code be amended and reenacted;
that sectien sixteen, article nine-b of said chapter be amended
and reenacted; that section fourteen, article twenty-three,
chapter nineteen of said code be amended and reenacted; that
section fourteen, article five, chapter twenty-one of said code
be amended and reenacted; that sections three, four, five, six
and seven, article one, chapter twenty-one-a of said code be
amended and reenacted; that sections one, five, six, six-b,
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be amended and reenacted; and that section thirty, article
three-a, chapter sixty of said code be amended and reenacted,
all to read as follows:

Chapter
5. General Powers and Authority of the Governor,
Secretary of State and Attorney General; Board
of Public Works; Miscellaneous Agencies, Com-
missions, Offices, Programs, Etc.
5B. Economic Development Act of 1985.
7. Training Programs for County Employees, Ete.;
Compensation of Elected County Officials;
County Assistants, Deputies and Employees;
Their Number and Compensation.
8. Municipal Corporations.
11. Taxation,
12. Public Moneys and Securities.
16. Public Health.
17C. Traffic Regulations and Laws of the Road.
17D. Motor Vehicle Safety Responsibility Law.
18. Eduecation.
19. Agriculture,
21. Labor.
21A. Unemployment Compensation.
23. Workers’ Compensation.
26. State Benevolent Institutions.
29. Miscellaneous Boards and Officers.
29A. State Administrative Procedures Act.
31. Corporations.
33. Insurance.
38. Liens.
48A. Enforcement of Family Obligations.
57. Evidence and Witnesses.
60. Alcohol Beverage Control.

CHAPTER 5. GENERAL POWERS AND AUTHORITY
OF THE GOVERNOR, SECRETARY OF STATE AND
ATTORNEY GENERAL; BOARD OF PUBLIC WORKS;
MISCELLANEOUS AGENCIES, COMMISSIONS,
OFFICES, PROGRAMS, ETC.

Article
3. Attorney General. )
10. West Virginia Public Employees Retirement Act.
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Human Rights Commission.

16A. The West Virginia Health Care Insurance Act.
ARTICLE 3. ATTORNEY GENERAL.

§5-3-1. Written opinions and advice and other legal
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services; expenditures by state officers, boards
and commissions for legal services prohibited.

The attorney general shall give his written opinion
and advice upon questions of law, and shall prosecute
and defend suits, actions, and other legal proceedings,
and generally render and perform all other legal
services, whenever required to do so, in writing, by the
governor, the secretary of state, the auditor, the state
superintendent of free schools, the treasurer, the
commissioner of agriculture, the board of public works,
the tax commissioner, the state archivist and historian,
the commissioner of banking, the adjutant general, the
commissioner of the division of energy, the superintend-
ent of public safety, the state commissioner of public
institutions, the state road commission, the commis-
sioner of the bureau of employment programs, the
public service commission, or any other state officer,
board or commission, or the head of any state educa-
tional, correctional, penal or eleemosynary institution;
and it shall be unlawful from and after the time this
section becomes effective for any of the public officers,
commissions, or other persons above mentioned to
expend any public funds of the state of West Virginia
for the purpose of paying any person, firm, or corpora-
tion for the performance of any legal services: Provided,
That nothing contained in this section shall impair or
affect any existing valid contracts of employment for the
performance of legal services heretofore made.

It shall also be the duty of the attorney general to
render to the president of the Senate and/or the speaker
of the House of Delegates a written opinion or advice
upon any questions submitted to him by them or either
of them whenever he shall be requested in writing so
to do.

ARTICLE 10. WEST VIRGINIA PUBLIC EMPLOYEES RETIRE-

MENT ACT.
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§5-10-17. Retirement system membership.

The membership of the retirement system shall
consist of the following persons:

(a) All employees, as defined in section two of this
article, who are in the employ of a political subdivision
the day preceding the date it becomes a participating
public employer and who continue in the employ of the
said participating public employer on and after the said
date shall become members of the retirement system;
and all persons who become employees of a participating
public employer on or after the said date shall thereupon
become members of the system; except as provided in
subdivisions (b) and (c) of this section.

{b) The membership of the retirement system shall not
include any person who is a member of, or who has been
retired by, the state teachers retirement system, the
judges retirement system, the retirement system of the
division of public safety, or any municipal retirement
system for either, or both, policemen or firemen; and the
bureau of employment programs, by the commissioner
of such bureau, may elect whether its employees will
accept coverage under this article or be covered under
the authorization of a separate enactment: Provided,
That such exclusions of membership shall not apply to
any member of the state Legislature, the clerk of the
House of Delegates, the clerk of the state Senate or to
any member of the legislative body of any political
subdivision provided he once becomes a contributing
member of the retirement system: Provided, however,
That any retired member of the retirement system of
the division of public safety, and any retired member
of any municipal retirement system for either, or both,
policemen or firemen may on and after the effective date
of this section become a member of the retirement
system as provided in this article, without receiving
credit for prior service as a municipal policeman or
fireman or as a member of the division of public safety.

(c) Any member of the state Legislature, the clerk of
the House of Delegates, the clerk of the state Senate and
any employee of the state Legislature whose employ-
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14
15
16

to discriminate, within the meaning of this article,
directly or indirectly, against any such individual as
prohibited by all other sections of this article.

ARTICLE 16A. THE WEST VIRGINIA HEALTH CARE INSUR-

ANCE ACT.

§5-16A-7. Availability of data of bureau of employment
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programs.

In furtherance of the purposes of this article, the
bureau of employment programs shall, notwithstanding
the provisions of section eleven, article ten, chapter
twenty-one-a of this code, cooperate to make available
to the public employees insurance agency and the
legislative task force on uncompensated health care and
medicaid expenditures such information as they may
request for purposes consistent with this article to
identify and facilitate contact with small business
employers who may be eligible for participation in the
plan. The provisions of this section shail be liberally
construed by the bureau of employment programs in
order to effectuate the development of the health care
insurance plan.

Information thus obtained by the public employees
insurance agency and the legislative task force on
uncompensated health care and medicaid expenditures
shall be maintained as strictly confidential and shall be
exempt from disclosure to the public.

CHAPTER 5B.
ECONOMIC DEVELOPMENT ACT OF 1985.

ARTICLE 4. LABOR-MANAGEMENT COUNCIL.

§5B-4-1. Appointment, terms, vacancies, chairman,
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gquorum of the labor-management council.

The West Virginia labor-management advisory coun-
cil, heretofore created under the provisions of article
one-c¢, chapter twenty-one of this code, shall be continued
and be so designated as the West Virginia labor-
management council. The council shall consist of
twenty-six members. One member of the council shall
be the commissioner of labor, one member of the council
shall be a member of the economic development
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authority, one member of the council shall be the
commissioner of the bureau of employment programs or
his designated representative, one member of the
council shall be the state superintendent of schools, one
member of the council shall be a member of the
economie development board to be selected by it
annually, and one member of the council shall be a
member of the board of regents to be selected by it
annually, all of whom shall be ex officio nonvoting
members of the council. The other members of the
council shall be appointed by the governor by and with
the advice and consent of the Senate for terms of four
years or until their successors have been appointed and
have qualified. The members of the council appointed
by the governor shall include one president of a state
university, one president of a state college or community
college, and two persons representing public secondary
schools in the state, who shall be appointed for terms
of two, three and four years, respectively, as designated
by the governor at the time of their appointment, and
until their successors have been appointed and have
qualified. The present members of the council shall

continue to serve out the terms to which they were
appointed.

Vacancies shall be filled by appeointment by the
governor for the unexpired term of the member whose
office is vacant and the appointment shall be made
within sixty days of the occurrence of the vacancy.

In making appointments to the council, the governor
shall consider names of persons recommended to him by
the West Virginia chamber of commerce, the West
Virginia coal association, the West Virginia manufac-
turers’ association, the West Virginia retailers’ associa-
tion, utilities, other industrial groups in this state, the
West Virginia labor federation, the united mine workers
union, the West Virginia building trades council, other
iabor organizations in the state, the institutional boards
of advisors for state colleges and universities, the state
board of education, and the West Virginia school board
association. Membership shall be composed of, in
addition to those of the state or other government
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50 agencies and educational institutions, no less than eight
51 members from industry and eight from labor. The
52  council shall elect one of its members as chairman and
53 .may elect such other officers as the council may deem
54  necessary or desirable. Such persons shall serve as such
55 for one year or until their successors are elected and
56 shall be eligible for reelection.

57 The council shall meet at least four times each year
58 and at other times on call of the chairman or a majority
59 of the members. Thirteen members of the council shall
60 constitute a quorum for the transaction of business.

CHAPTER 7. TRAINING PROGRAMS FOR COUNTY
EMPLOYEES, ETC.; COMPENSATION OF ELECTED
COUNTY OFFICIALS; COUNTY ASSISTANTS,
DEPUTIES AND EMPLOYEES, THEIR NUMBER
AND COMPENSATION.

Article
13. Economic Opportunity Programs,
16. County Solid Waste Authorities.

ARTICLE 13. ECONOMIC OPPORTUNITY PROGRAMS,
§7-13-10. Employees covered by workers’ compensation.

1 All employees of a community action program organ-
2  ization eligible thereto shall be considered to be within
3 the workers’ compensation act of West Virginia and
4 premiums on their compensation shall be paid by the
5 organization as required by law.

ARTICLE 16. COUNTY SOLID WASTE AUTHORITIES.

§7-16-6. Employees to be covered by workers’ com-
pensation.

1 All employees of the authority eligible thereto shall be
2 considered to be within the workers’ compensation act
3 of West Virginia and premiums on their compensation
4 shall be paid by the authority as required by law.

CHAPTER 8. MUNICIPAL CORPORATIONS.

Article
27. Intergovernmental Relations-Urban Mass Transportation

Systems.
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29. Intergovernmental Relations-Regional Airports.
29A. County Airport Authorities.
33. Intergovernmental Relations-Building Commissions.

ARTICLE 27. INTERGOVERNMENTAL RELATIONS-URBAN
MASS TRANSPORTATION SYSTEMS.

ParT XI. DISSOLUTION OF AUTHORITY; WORKERS'
COMPENSATION.

§8-27-27. Employees to be covered by workers’
compensation.

All eligible employees of any authority shall be
considered to be within the workers’ compensation
statute of this state and premiums on their compensa-
tion shall be paid by the authority as required by law.

ARTICLE 29. INTERGOVERNMENTAL RELATIONS-REGIONAL
AIRPORTS.

§8-29-19. Employees to be covered by workers’
compensation.

VU

All eligible employees of any authority shall be
considered to be within the workers’ compensation
statute of this state and premiums on their compensa-
tion shall be paid by the authority as required by law.

ARTICLE 29A. COUNTY AIRPORT AUTHORITIES.

*§8-29A-5. Full-time employees of the authority to be
public employees.
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Any person who serves regularly as an employee, full
time, on a salary basis, whose tenure is not restricted
as to temporary or provisional appointment, in the
service of, and whose compensation is payable in whole
or in part by the authority, shall be considered to be a
public employee and shall be subject to any and all
applicable provisions of law relating thereto, including,
but not limited to, the workers’ compensation act and
the West Virginia public employees insurance act.

ARTICLE 33. INTERGOVERNMENTAL RELATIONS-BUILDING
COMMISSIONS.
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ParT IV. WORKERS COMPENSATION; CONSTRUCTION.

*Clerk’s Note: This section was also amended by S.B. 512 (Chapter 113),
which passed prior to this act.
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§8-33-11. Workers’ compensation.
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Article
1A.
6B.

12.
24,
25.

Each commission shall subscribe to the workers’
compensation fund of this state and pay all necessary
premiums thereto, to the end that all eligible employees
of such commission shall be covered by workers’
compensation.

CHAPTER 11. TAXATION.

Appraisal of Property for Periodic Statewide Reappraisals.
Homestead Property Tax Exemption.

Business Registration Tax.

Corporation Net Income Tax.

Tax Relief for Elderly Homeowners and Renters.

ARTICLE 1A. APPRAISAL OF PROPERTY FOR PERIODIC

STATEWIDE REAPPRAISALS.

§11-1A-12. Division of functions between the tax commis-
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sioner and assessor; local exceptions to
value; revisions by tax commissioner; par-
ticipation by assessor in hearings and
appeals.

(a) It is the intent of the Legislature that in carrying
out the appraisal functions required by this article, the
tax commissioner shall utilize the county assessors and
their employees, The county clerk shall prepare a list
of all transfers of real property recorded during the
calendar year one thousand nine hundred eighty-three
for which payment of the excise tax on the privilege of
transferring real property, required by article twenty-
two of this chapter was required, and forward such list
to the tax commissioner during the second month
following such transfers’ recording with the clerk of the
county commission. The assessor shall review the
landbooks for his county for the tax year one thousand
nine hundred eighty-three and one thousand nine
hundred eighty-four, and shall prepare a written
property description of every parcel of real property not
previously described on a property record card provided
to the assessor by the tax commissioner under the
provisions of section eleven, article nine-a, chapter
eighteen of this code. The assessors may compile lists of
comparable property sales and recommend appraisal
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values with respect to any property in their districts to
which the tax commissioner shall give consideration
when he fixes values for such property for reappraise-
ment purposes to the extent such recommended values
are supported by competent evidence,

(b) In each county during the reappraisal function, the
tax commissioner shall designate a tax department
employee as the coordinator of reappraisal functions
among the commissioner’s personnel, the commissioner’s
designated agents, and the assessor’s personnel so as to
ensure that the resulting appraisal shall be complete,
equal and uniform. In each county, the tax commis-
sioner or his designated agent shall prepare a descrip-
tion of the number, job description and minimum
qualifications of personnel needed to accomplish the
reappraisal, other than permanent employees of the tax
commissioner or employees of the assessor. The tax
commissioner or his designated agent shall employ
qualified individuals to fill the positions giving first
preference to persons registered with the bureau of
employment programs’ job service program, but all such
persons shall be residents of the county, or if the tax
commissioner finds it necessary for efficiency, any
contiguous county, or if none be available, the state. The
tax commissioner shall make reasonable efforts to
assure that the additional employment required by this
article is allocated equitably among the several counties,
with attention to the level of unemployment in and the
population of each county.

(c) To the extent that the tax commissioner concludes
that assessors and local employees have overemphasized
or underemphasized local aspects in determining value,
the tax commissioner may revise information concern-
ing such values so as to achieve uniformity in the
statewide reappraisal: Provided, That in any hearings or
appeals under the provisions of this article the assessor
or employee who participated in the gathering of such
information may be a competent witness as to how
tentative values were arrived at in the process of
reappraisal before any such revision.

ARTICLE 6B. HOMESTEAD PROPERTY TAX EXEMPTION.
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§11-6B-4. Claim for exemption; renewals: waiver of
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exemption.

(a) General. — No exemption shall be allowed under
this article unless a claim of exemption is filed with the
assessor of the county in which the homestead is located,
on or before the first day of October following the July
first assessment day. In the case of sickness, absence or
other disability of the claimant, the elaim may be filed
by the claimant or his duly authorized agent.

{b) Claims for disability exemption. — Each claim for
exemption based on the owner being permanently and
totally disabled shall include one of the following forms
of documentation in support of said claim: (1) A written
certification by a doctor of medicine or doctor of
osteopathy licensed to practice their particular profes-
sion in this state that the claimant is permanently and
totally disabled; (2) a written certification by the social
security administration that the claimant is currently
receiving benefits for permanent and total disability; (3)
a copy of the letter from the social security administra-
tion originally awarding benefits to the claimant for
permanent and total disability and a copy of a current
check for such benefits, marked void; (4) a current social
security health insurance (medicare) card in the name
of the claimant and a copy of a current check to the
claimant, marked void, for benefits from the social
security administration for permanent and total disabil-
ity; (b) a written certification signed by the veterans
administration certifying that a person is totally and
permanently disabled; (6) any lawfully recognized
workers’ compensation documentation certifying that a
person is totally and permanently disabled; (7) any
lawfully recognized pneumoconiosis documentation
certifying that a person is totally and permanently
disabled; or (8) any other lawfully recognized documen-
tation certifying that a person is totally and perman-
ently disabled.

(c) Renewals.—

(1) Senior citizens. — If the claimant is age sixty-five
or older, then after the claimant has filed for the
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exemption once with his assessor, there shall be no need

for that claimant to refile unless the claimant moves to
a new homestead.

(2) Disabled, — If the claimant is permanently and
totally disabled, then after the claimant has filed for the
exemption once with his assessor, and signed a state-
ment certifying that he will notify the assessor if he is
no longer eligible for an exemption on the basis of being
permanently and totally disabled and that the claimant
will notify the assessor within thirty days of the
discontinuance of the receipt of benefits for permanent
and total disability, if the claimant originally claimed
receipt of said benefits to document his claim for
exemption, there shall be no need for that claimant to
refile, unless the claimant moves to a new homestead.

(3) Waiver of exemption. — Any person not filing his
claim for exemption on or before the first day of October
shall be determined to have waived his right to
exemption for the next tax year.

ARTICLE 12. BUSINESS REGISTRATION TAX.

§11-12-7. Display of registration certificate; injunction;
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public information, reciprocal exchange of
information.

Any person to whom a certificate of registration shall
be issued under the provisions of section four of this
articie shall keep such certificate posted in a conspic-
uous position in the place where the privilege of such
business is exercised. Such certificate of registration
shall be produced for inspection whenever required by
the tax commissioner or by any law-enforcement officers
of this state, county or municipality wherein the
privileges to conduct business are exercised.

No injunction shall issue from any court in the state
enjoining the collection of any business registration
certificate tax required herein; and any person claiming
that any business certificate is not due, for any reason,
shall pay the same under protest and petition the tax
commissioner for a refund in accordance with the
provisions of section fourteen, article ten of this chapter.
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If any person engaging in or prosecuting any business,
or trade, contrary to any other provisions of this article,
whether without obtaining a business certificate there-
for before commencing the same, or by continuing the
same after the termination of the effective period of any
such business certificate, the circuit court or the judge
thereof in vacation, of the county in which such violation
occurred, shall, upon proper application in the name of
the state, and after ten days’ written notice thereof to
such person, grant an injunction prohibiting such person
from continuing such business, activity or trade until he
has fully complied with the provisions of this article.
The remedy provided in this section shall be in addition
to all other penalties and remedies provided by law.

The tax commissioner shall make available, when
requested, information as to whether a person is
registered to do business in the state of West Virginia.

The tax commissioner shall deliver to the commis-
sioner of the bureau of employment programs the
information contained in the business franchise registra-
tion certificate, when this information is used to
implement and administer a single point of registration
program for persons engaging in any business activity
in the state of West Virginia. The single point of
registration program shall provide that, once an
individual has received a business franchise registration
certificate, the tax commissioner shall notify the
commissioner of the bureau of employment programs of
the names, addresses and other identifying information
of that individual or entity. Upon receiving this
information the commissioner of the bureau of employ-
ment programs shall contact all businesses receiving a
business franchise registration certificate and provide
all necessary forms and paperwork to register a
business within the bureau, pursuant to subsection (b),
section six-b, article two, chapter twenty-one-a and
subsection (c¢), section two, article two, chapter twenty-
three of this code.

Notwithstanding the provisions of section five, article
ten of this chapter, the tax commissioner may enter into
a reciprocal agreement with the governor’s office of



246

58
59
60
61
62
63
64
65
66
67
68

BureaU oF EMPLOYMENT PROGRAMS [Ch. 16

community and industrial deévelopment and other
departments or agencies of this state for the exchange
of information contained in the application for a
business franchise registration certificate filed under
section four of this article, when the purpose for the
exchange is to implement and administer a single-point
registration program for persons engaging in business
in this state. Such other departments and agencies shall
have authority to enter into a reciprocal exchange

agreement for this purpose notwithstanding any provi-
sion of this code to the contrary.

ARTICLE 24. CORPORATION NET INCOME TAX,

§11-24-10. Credit for hiring of qualified employees by
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eligible taxpayers engaged in manufac-
turing.

(a) A credit shall be allowed under the provisions of
this section against the primary tax liability of the
taxpayer under this article to eligible taxpayers who
hire qualified employees during the period beginning
the first day of April, one thousand nine hundred eighty-
three, and ending the thirty-first day of December, one
thousand nine hundred eighty-four.

(b) For the purpose of this section, the term “eligible
taxpayer” means a taxpayer who:

(1) Is subject to tax liability under section two-b,
article thirteen, chapter eleven of this code, relating to
business and occupation tax upon the business of
manufacturing, compounding or preparing for sale any
articles, substances or commedities; and

(2) Hires a qualified employee, as defined herein,
during the period beginning the first day of April, one
thousand nine hundred eighty-three, and ending the
thirty-first day of December, one thousand nine hundred
eighty-four; which employee to such employer is not a
returning seasonal employee or employee of like type.

(c) For the purpose of this section, the term “qualified
employee” means an employee who is hired and em-
ployed at a location within this state by an eligible
taxpayer for full-time employment, which, for the
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purposes of this section, means employment for at least
one hundred twenty hours per month at a wage equal
to, or greater than, the prevailing federal minimum
wage and:

(1) At the time he or she is hired, has either exhausted
entitlement to unemployment compensation benefits
under the provisions of chapter twenty-one-a of this code
or would have exhausted such benefits within a period
of six weeks from date of employment; or

(2) At the time of employment, he or she is hired so
that one or more present employees will not be required
to continue working overtime, and with a resultant
decrease in the amount of overtime compensation paid
by the employer.

(d) The term “qualified employee” does not include a
person who displaces an employed individual, other than
an individual who is discharged for cause, or does not
include an individual employed and who is closely
related to a person who owns, directly or indirectly,
more than fifty percent of the outstanding stock of the
business, or an individual employed and who is closely
related to the owner or owners of an unincorporated
business.

(e) Notwithstanding any provision of this code to the
contrary, the bureau of employment programs shall
disclose, upon request, to the state tax commissioner or
his employees, any wage, benefits or eligibility informa-
tion with respect to an identified individual which is
contained in its records.

(f) The maximum total credits allowed to any eligible
taxpayer in all taxable years because of the hiring of
any one qualified employee shall be one thousand
dollars: Provided, That the amount of the credit allowed
by this section in any one taxable year shall be the lesser
of either one thousand dollars for each qualified
employee hired in such taxable year or ten percent of
the gross wages paid by the eligible taxpayer to each
gualified employee hired in such taxable year: Provided,
however, That unused credit for an eligible employee
may be carried forward to the next tax year if necessary
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and until the lesser of either one thousand dollars for
each qualified employee or ten percent of the gross
wages paid to the eligible employee during his or her
first employment year is taken as a eredit by the eligible
taxpayer. The credit allowable by this section for a
taxable year is not subject to the fifty percent limitation
specified in section nine of this article, and any unused
credit may be carried over to each of the next three
taxable years following the unused credit year until
used or forfeited due to lapse of time.

ARTICLE 25. TAX RELIEF FOR ELDERLY HOMEOWNERS AND

RENTERS.

§11-25-2. Definitions.
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When used in this article, unless the context clearly
requires a different meaning:

(1) “Claimant” means a person sixty-five years of age
or older who was domiciled in this state during any
portion of the calendar year preceding the vear in which
the claimant is eligible to file a claim for relief under
this article and who had a gross household income of not
more than five thousand dollars during the calendar
year preceding the year in which he is eligible to file
a claim for relief under this article. If two or more
individuals, who otherwise qualify as claimants under
this article, occupy a single homestead, such individuals
may determine between themselves as to which individ-
ual shall be the claimant; however, if such individuals
are unable to agree, the matters shall be referred to the
state tax commissioner for determination and his
decision shall be final.

(2) “Claimant’s spouse” means the spouse of the
claimant if such spouse resides in the homestead during
any portion of the calendar year preceding the year in
which the claimant is eligible to file a claim for relief
under this article.

(8) “Gross household income” means all actual income
received by a claimant and the claimant’s spouse during
the calendar year preceding the year in which he is
eligible to file a claim for relief under this article and
such actual income shall be computed by adding to the



Ch. 16] BureauU oF EMPLOYMENT PROGRAMS 249

28
29
30
31
32

33
34

35
36

37
38

39
40

41
42
43
44
45

46
47
48

49
50
51
52
53
54
55
56
57
58
59

60
61
62
63

West Virginia adjusted gross income (as that term is
defined in section twelve, article twenty-one of this
chapter) of such claimant and the claimant’s spouse all
of the following actually received by the claimant and
claimant’s spouse during such calendar year:

(a) Amount of capital gains excluded from West
Virginia adjusted gross income;

(b) Support money;
{e) Nontaxable strike benefits;

{d) Cash public assistance, welfare and relief but not
any relief under this article;

(e) Gross amount of any pension or annuity, including
railroad retirement benefits;

(f) Social security benefits;

(g) Unemployment compensation benefits;
(h) Veterans disability pensions;

(i) Workers’ compensation benefits; and
() Private disability insurance benefits.

Gross household income does not include gifts from
nongovernmental sources, or surplus foods or other
relief in kind supplied by a governmental agency.

(4) “Gross rent” means the total amount of money or
its equivalent actually paid by a claimant during a
particular calendar year to his landlord in a bona fide
manner solely for the right of oceupancy of a homestead,
exclusive of any charges for utilities, services, furniture,
furnishings or electrical or other appliances furnished
by such landlord to such claimant; and if the state tax
commissioner determines that the rent charged was
excessive for the purposes of this article, he may adjust
the same, for the purposes of this article, to a reasonable
amount.

(5) “Homestead” means a single family residential
house and the land surrounding such structure; or a part
of a multi-dwelling building, multi-purpose building or
apartment house; or a mobile home which is used as a
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permanent residence and the land upon which such
mobile home is situate; and it is immaterial for the

purposes of this article whether the foregoing are being
purchased, are owned or are rented.

(86) “Household” means a claimant, a claimant and the
claimant's spouse or a claimant and any other person or
persons who resides or reside in a homestead.

(7) “Property taxes” means the amount of the real
property taxes, exclusive of any interest or charges for
delinquency thereof, paid by a claimant on his home-
stead beginning with the calendar year one thousand
nine hundred seventy-two, and for any particular
calendar year thereafter: Provided, That if a homestead
is owned by a claimant and a person or persons (other
than the claimant’s spouse) as joint tenants or as tenants
in common, and such person or persons owning such
interest in such homestead do not reside in such
homestead, then for the purposes of this article, the
property taxes paid by the claimant shall be prorated
according to such claimant’s percentage of ownership of
such homestead: Provided, however, That if the claim-
ant’s homestead is a single unit within any multi-
dwelling building, multi-purpose building or apartment
house, and such claimant owns the entirety of any such
structure, the property taxes paid by the claimant for
the purposes of this article shall be prorated so as to
reflect the percentage of value which the claimant’s
homestead is to the value of the entire structure which

is assessed in a single assessment based upon the entire
property.

(8) “Rent constituting property taxes” means twelve
percent of the gross rent paid by a claimant for the right
of occupancy of his homestead beginning with the
calendar year one thousand nine hundred seventy-two,
and for any particular calendar year thereafter.

CHAPTER 12. PUBLIC MONEYS AND SECURITIES.
ARTICLE 1A. LINKED DEPOSIT PROGRAM.

§12-1A-5. Acceptance or rejection of loan package;

deposit agreement.
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(a) The board of investments may accept or reject a
linked deposit loan package or any portion thereof based
on the ratio of state funds to be deposited to jobs
sustained or created: Provided, That notwithstanding
any provision of this article to the contrary, the board
of investments may not accept any linked deposit loan
package or any portion thereof unless the same has been
reviewed and approved by the director in his sole
discretion.

(b) The board of investments shall reject any linked
deposit loan package if the small business requesting
such loan is not in good standing with the state tax
department and the bureau of employment programs,
and these agencies shall provide the board of invest-
ments with such information as to the standing of each
small business loan applicant, notwithstanding any
provision of this code to the contrary.

(c¢) Any linked deposit loan package that is being made
to refinance an existing debt, or any portion therecf,
must meet one of the following criteria:

(1) The small business can demonstrate in good faith
that it is experiencing a substantial loss in its current
(fiscal or calendar) tax-year period;

(2) The small business recently experienced a natural
disaster and suffered unreimbursable casualty losses;

(3) The small business has filed to recover under the
Federal Bankruptcy Act and meets the criteria in (1)
above; or

(4) The small business can provide compelling infor-
mation to the board of investments that jobs will be
saved and/or created as a result of loan refinancing.

(d) Upon acceptance of the linked deposit loan
package or any portion thereof by the board of invest-
ments and the director, the board of investments may
place certificates of deposit with the eligible lending
institution at three percent below current market rates,
as determined and calculated by the board of invest-
ments. Upon acceptance of the linked deposit loan
package for flood victims or any portion thereof, the
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40 Dboard of investments may place certificates of deposit
41 with the eligible lending institution at five percent
42 Dbelow current market rates, as determined and calcu-
43 lated by the board of investments. When necessary, the
44 board may place certificates of deposit prior to accep-
45 tance of a linked deposit loan package.

46 (e) The eligible lending institution shall enter into a
47 deposit agreement with the board, which shall include
48 requirements necessary to carry out the purposes of this
49 article. Such requirements shall reflect the market
50 conditions prevailing in the eligible lending institution’s
51 lending area. The agreement may include a specification
52 of the period of time in which the lending institution is
53 tolend funds upon the placement of a linked deposit and
54 shall include provisions for the certificates of deposit to
55 be placed for up to two-year maturities that may be
56 renewed for up to an additional two years. Interest shall
57 Dbe paid at the times determined by the board.
CHAPTER 16. PUBLIC HEALTH.
Article
1. State Division of Health.

29D. State Health Care.

ARTICLE 1. STATE DIVISION OF HEALTH.

§16-1-16. Investigations and hearings; power to adminis-
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ter oaths, subpoena witnesses, ete.; use of
information and material acquired.

The state board of health, any member thereof, the
director of health, or any officer or employee of the
department of health designated by the board of health,
shall have the power to hold investigations, inquiries
and hearings concerning matiters covered by the laws of
this state pertaining to public health and within the
authority of the state board of health, and the rules,
regulations and orders of the board. Hearings shall be
open to the public and shall be held upon such call or
notice as the board shall deem advisable.

Each member of the board, the director and every
officer or employee of the department of health desig-
nated to hold any inquiry, investigation or hearing shall
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have the power to administer oaths and affirmations,
certify to all official acts, issue subpoenas and order the
attendance and testimony of witnesses in the production
of papers, books and documents. In case of the failure
of any person to comply with any subpoena or order
issued under the authority of this section, the board or
its authorized representative may invoke the aid of any
circuit court of this state. The court may thereupon
order such person to comply with the requirements of
the subpoena order or to give evidence touching the
matter in question. Failure to obey the order of the court
may be punished by the court as a contempt thereof.

Subject to the foregoing provision the board may in
its discretion make available to appropriate federal,
state and municipal agencies information and material
developed in the course of its investigation and hearings:
Provided, That information obtained from studies or
from any investigation made or hearing held pursuant
to the provisions of this article shall not be admissible
in evidence in any action at law to recover damages for
personal injury or in any action under the workers’
compensation act, but such information, if available,
shall be furnished upon request to the commissioner of
the bureau of employment programs for the sole purpose
of adjusting claims presented to the said commissioner.

ARTICLE 29D. STATE HEALTH CARE.
*$£16-29D-3. Agencies to cooperate and to provide plan;
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contents of plan; reports to Legislature;
late payments by state agencies and inter-
est thereon.

(a) All departments and divisions of the state,
including, but not limited to, the division of health and
the division of human services within the department of
health and human resources; the bureau of employment
programs within the department of commerce, labor
and environmental resources; the public employees
insurance agency within the department of administra-
tion; the division of rehabilitation services or such other
department or division as shall supervise or provide
rehabilitation; and the West Virginia board of regents

*Clerk’s Note: This section was also amended by H. B. 2979 (Chapter 134),
which passed subsequent to this act.
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or such other department or division as shall govern the
state medical schools, are authorized and directed to
cooperate in order, among other things, to ensure the
quality of the health care services delivered to the
beneficiaries of such departments and divisions and to

ensure the containment of costs in the payment for such
services.

(b) It is expressly recognized that no other entity may
interfere with the discretion and judgment given to the
single state agency which administers the state’s
medicaid program. Thus, it is the intention of the
Legislature that nothing contained in this article shall
be interpreted, construed, or applied to interfere with
the powers and actions of the single state agency which,
in keeping with applicable federal law, shall administer
the state’s medicaid program as it perceives to be in the
best interest of that program and its beneficiaries.

(c) Such departments and divisions shall develop a
plan or plans to ensure that a reasonable and appro-
priate level of health care is provided to the beneficiar-
ies of the various programs including the public
employees insurance agency and the workers’ compen-
sation fund, the division of rehabilitation services and,
to the extent permissible, the state medicaid program.
The plan or plans may include, among other things, and

the departments and divisions are hereby authorized to
enter into:

(1) Utilization review and quality assurance pro-
grams;

(2) The establishment of a schedule or schedules of the
maximum reasonable amounts to be paid to health care
providers for the delivery of health care services covered
by the plan or plans. Such a schedule or schedules may
be either prospective in nature or cost reimbursement
in nature, or a mixture of both: Provided, That any
payment methods or schedules for institutions which
provide inpatient care shall be institution-specific and
shal}, at 2 minimum, take into account a disproportion-
ate share of medicaid, charity care and medical
education: Provided, however, That in no event may any
rate set in this article for an institutional health care
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provider be greater than such institution’s current rate
established and approved by the health care cost review
authority pursuant to article twenty-nine-b of this
chapter;

(3) Provisions for making payments in advance of the
receipt of health care services by a beneficiary, or in
advance of the receipt of specific charges for such
services, or both;

(4) Provisions for the receipt or payment of charges
by electronie transfers;

(5) Arrangements, including contracts, with preferred
provider organizations; and

(6) Arrangements, including contracts, with particu-
lar health care providers to deliver health care services
to the beneficiaries of the programs of the departments
and divisions at agreed upon rates in exchange for
controlled access to the beneficiary populations.

(d) The director of the public employees insurance
agency shall contract with an independent actuarial
company for a review every four years of the claims
experience of all governmental entities whose employees
participate in the public employees insurance agency
program, including, but not limited to, all branches of
state government, all state departments or agencies
(including those receiving funds from the federal
government or a federal agency), all county and
municipal governments, or any other similar entities for
the purpose of determining the cost of providing
coverage under the program, including administrative
cost, to each such governmental entity.

{e) Except as provided in subsection (h) of this section,
any health care provider who agrees to deliver health
care services to any beneficiary of a health care
program of a department or division of the state,
including the public employees insurance agency, the
state medicaid program, the workers’ compensation
fund and the division of rehabilitation services, the
charges for which shall be paid by or reimbursed by any
department or division which participates in a plan or
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plans as described in this section, shall be deemed to
have agreed to provide health care services to the
beneficiaries of health care programs of all of the other
departments and divisions participating in a plan or
plans: Provided, That a health care provider shall be in
compliance with this subsection if the health care
provider actually delivers health care services to all
such patients who request such services or if the health
care provider actually delivers health care services to at
least a sufficient number of patients who are beneficiar-
ies under the state’s medicaid program to equate to at
least fifteen percent of the health care provider’s total
patient population: Provided, however, That the delivery
of health care services immediately needed to resolve an
imminent life-threatening medical or surgical emer-
gency shall not be deemed to be an agreement under this
subsection: Provided further, That nothing contained in
this article may be deemed to, or purport to, imply any
consent by any physician on the staff of any hospital or
other health care institution to accepting or agreeing to
deliver health care services to any beneficiary of a
health care program of a division or department of this
state in any such physician’s private office or practice
by virtue of the fact that such physician saw such

patient in connection with such physician’s duties as an
on-call staff physician.

(f) The administrators of the divisions of health,
human services, workers’ compensation, and the public
employees insurance agency shall report to the Legisla-
ture no later than the first day of the regular session
of the Legislature of the year one thousand nine hundred
ninety concerning the plan or plans developed: Provided,

That the plan or plans may be implemented prior to the
delivery of such report.

(g) Nothing in this section shall be construed to give
or reserve to the Legislature any further or greater
power or jurisdiction over the operations or programs
of the various departments and divisions affected by this

article than that already possessed by the Legislature in
the absence of this article.

(h) A health care provider who provides health care
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services to any beneficiary of a health care program of
a department or division of the state pursuant to the
plan or plans developed in accordance with this article
may withdraw from participation in said plan or plans:
Provided, That the health care provider shall provide
written notice of withdrawal from participation in said
plan or plans to the administrator of the public
employees insurance agency: Provided, however, That a
provider who has withdrawn from further participation
is not required to render services to any beneficiaries
under the plan or plans who are not his or her patients
at the time the notice of withdrawal is provided and the
provider may continue to provide services to his or her
preexisting patients for not more than forty-five days
after tendering the notice of withdrawal without
obligating his or herself to treat such other
beneficiaries.

(i) For the purchase of health care or health care
services by a health eare provider participating in a
plan under this section or in a contract under subsection
(d) or (e) of section four of this article on or after the
first day of September, one thousand nine hundred
eighty-nine, by the public employees insurance agency,
the division of rehabilitation services and the division of
workers’ compensation, a state check shall be issued in
payment thereof within sixty-five days after a legitimate
uncontested invoice is actually received by such division
or agency. Any state check issued after sixty-five days
shall include interest at the current rate, as determined
by the state tax commissioner under the provisions of
section seventeen-a, article ten, chapter eleven of this
code, which interest shali be calculated from the sixty-
sixth day after such invoice was actually received by the
division or agency until the date on which the state
check is mailed to the vendor.

CHAPTER 17C. TRAFFIC REGULATIONS AND

LAWS OF THE ROAD.

ARTICLE 22. RIDESHARING.
§17C-22-3. Workers' compensation law does not apply to

ridesharing; exceptions thereto.
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Chapter twenty-three of this code providing compen-
sation for workers injured during the course of their
employment shall not apply to a person injured while
participating in a ridesharing arrangement between his
or her place of residence and place of employment or
termini near such places: Provided, That if the employer
owns, leases or contracts for the motor vehicle used in
such arrangement, chapter twenty-three shall apply.

CHAPTER 17D. MOTOR VEHICLE SAFETY
RESPONSIBILITY LAW.

ARTICLE 4. PROOF OF FINANCIAL RESPONSIBILITY FOR THE

FUTURE.

§17D-4-12. “Motor vehicle liability policy” defined; scope
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and provisions of policy.

(a) A “motor vehicle liability policy” as said term is
used in this chapter means an “owner’s policy” or an
“operator’s policy” of liability insurance certified as
provided in section ten or section eleven of this article
as proof of financial responsibility, and issued, except as
otherwise provided in section eleven, by an insurance
carrier duly authorized to transact business in this state,

to or for the benefit of the person named therein as
insured.

(b) Such owner’s policy of liability insurance:

(1) Shall designate by explicit description or by
appropriate reference all vehicles with respect to which
coverage is thereby to be granted; and

(2) Shall insure the person named therein and any
other person, as insured, using any such vehicle or
vehicles with the express or implied permission of such
named insured, against loss from the liability imposed
by law for damages arising out of the ownership,
operation, maintenance or use of such vehicle or vehicles
within the United States of America or the Dominion
of Canada, subject to limits exclusive of interest and
costs, with respect to each such vehicle, as follows:
Twenty thousand dollars because of bodily injury to or
death of one person in any one accident and, subject to
said limit for one person, forty thousand dollars because
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of bodily injury to or death of two or more persons in
any one accident, and ten thousand dollars because of
injury to or destruction of property of others in any one
accident.

{¢) Such operator’s policy of liability insurance shalil
insure the person named as insured therein against loss
from the liability imposed upon him by law for damages
arising out of the use by him of any motor vehicle not
owned by him, within the same territorial limits and
subject to the same limits of liability as are set forth
above with respect to an owner’s policy of liability
insurance,

(d) Such motor vehicle liability policy shall state the
name and address of the named insured, the coverage
afforded by the policy, the premium charged therefor,
the policy period, and the limits of liability, and shall
contain an agreement or be endorsed that insurance is
provided thereunder in accordance with the coverage
defined in this chapter as respects bodily injury and
death or property damage, or both, and is subject to all
the provisions of this chapter.

(e) Such motor vehicle liability policy need not insure
any liability under any workers’ compensation law nor
any liability on account of bodily injury to or death of
an employee of the insured while engaged in the
employment, other than domestie, of the insured, or
while engaged in the operation, maintenance or repair
of any such vehicle nor any liability for damage to
property owned by, rented to, in charge of or trans-
ported by the insured.

(f) Every motor vehicle liability policy shall be subject
to the following provisions which need not be contained
therein:

(1) The liability of the insurance carrier with respect
to the insurance required by this chapter shall become
absolute whenever injury or damage covered by said
motor vehicle liability policy occurs; said policy may not
be canceled or annulled as to such liability by an
agreement between the insurance carrier and the
insured after the occurrence of the injury or damage;



260

66
67

68
69
70
71

72
73
74
75
76

T
78
79
80

81
82
83
84
85
86
87
88
89
90

91
92
93
94
95

96
97
98

99
100
101
102

103

BureaU oF EMPLOYMENT PROGRAMS [Ch. 16

no statement made by the insured or on his behalf and
no violation of said policy shall defeat or void said policy.

(2) The satisfaction by the insured of a judgment for
such injury or damage shall not be a condition precedent
to the right or duty of the insurance carrier to make
payment on account of such injury or damage.

(8) The insurance carrier shall have the right to settle
any claim covered by the policy, and if such settlement
is made in good faith, the amount thereof shall be
deductible from the limits of liability specified in
subdivision (2), subsection (b) of this section.

(4) The policy, the written application therefor, if any,
and any rider or endorsement which does not conflict

with the provisions of this chapter shall constitute the
entire contract between parties.

(g) Any policy which grants the coverage required for
a motor vehicle liability policy may also grant any
lawful coverage in excess of or in addition to the
coverage specified for a motor vehicle liability policy
and such excess or additional coverage shall not be
subject to the provisions of this chapter. With respect
to a policy which grants such excess or additional
coverage, the term “motor vehicle liability policy”

applies only to that part of the coverage which is
required by this section.

(h) Any motor vehicle liability policy may provide that
the insured shaill reimburse the insurance carrier for
any payment the insurance carrier would not have been
obligated to make under the terms of the policy except
for the provisions of this chapter.

(i) Any motor vehicle liability policy may provide for
the prorating of the insurance thereunder with other
valid and collectible insurance.

(3) The requirements for a motor vehicle liability
policy may be fulfilled by the policies of one or more

insurance carriers which policies together meet such
requirements.

(k) Any binder issued pending the issuance of a motor
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vehicle policy shall be deemed to fulfill the requirements
for such a policy.

CHAPTER 18. EDUCATION.

State Teachers Retirement System.
State Board of School Finance.

ARTICLE 7A. STATE TEACHERS RETIREMENT SYSTEM.
§18-7A-20. Investment of funds.

The members of the retirement board shall be the
trustees of the several funds created by this article, and
shall determine from time to time what part of the
moneys belonging to the retirement systern shall be
invested. When such board shall determine to invest any
moneys or to convert or sell any securities, it shall by
resolution so direct the custodian. The board of public
works is hereby empowered to determine in what
securities the investments shall be made, but such
investments shall be made only in those securities to
which the board of public works is limited in the
investment of workers’ compensation funds under
section two, article three, chapter twenty-three of this
code, or in bonds, notes, or other instruments evidencing
loans secured by mortgages or deeds of trust insured,
or with respect to which commitments to insure have
been made by the United States, or by the secretary of
agriculture, pursuant to the Bankhead-Jones Farm
Tenant Act of 1937, as heretofore or hereinafter
amended. It shall be the duty of every county, school
district or municipality issuing any bonds to offer them
in writing to the board of public works, prior to
advertising the bonds for sale. The board of public
works, within fifteen days after receipt of such offer,
may accept or reject such offer in whole or in part. It
shall be the duty of the custodian to collect the principal
and the interest on investments when they become due
and payable and to credit such collections to the
retirement system.

ARTICLE 9B. STATE BOARD OF SCHOOL FINANCE.
§18-9B-16. Transmission and investment of proceeds of

permanent improvement fund.
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If a county board accumulates the permanent im-
provement fund for more than two years, the proceeds
of the fund shall be transmitted to the state sinking fund
commission on or before the first day of December of
the year in which the second successive levy for the fund
is laid. Amounts subsequently accruing to the fund as
of the first day of July of each year shall be transmitted
to the state sinking fund commission on or before the
first day of December ensuing. The state sinking fund
commission shall keep a separate account for the fund
of the county and shall invest the proceeds in any
obligations authorized for the investment of the state
workers’ compensation fund. The proceeds of the fund
may be withdrawn by the county board of education as
authorized by this article upon sixty days’ notice in
writing to the state sinking fund commission.

CHAPTER 19. AGRICULTURE.

ARTICLE 23. HORSE AND DOG RACING.

§19-23-14. Disposition of permit fees, registration fees
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and fines.

All permit fees, fees paid for the registration of colors
or assumed names and fines imposed by the stewards,
starters or other racing officials shall be paid into a
relief fund and paid out on the order of the racing
commission for hospitalization, medical care and funeral
expenses occasioned by injuries or death resulting from
an accident sustained by any permit holder while in the
discharge of his duties under the jurisdiction of the
racing commission. No payment shall be made, however,
for any hospitalization, medical care or funeral expenses
as to any permit holder who is covered under the
workers’ compensation fund of this state, or any
insurance policy providing payments for hospitalization,
medical care or funeral expenses. Any balance in said
relief fund at any time in excess of five thousand dollars,
less any relief obligations then outstanding, shall
thereupon be transferred by the racing commission to

the state treasurer for deposit to the credit of the
general revenue fund of this state.
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CHAPTER 21. LABOR.

ARTICLE 5. WAGE PAYMENT AND COLLECTION.

§21-5-14. Employer’s bond for wages and benefits.

(a) Bond required. — With the exception of those who
have been doing business in this state actively and
actually engaged in construction work, or the severance,
production or transportation of minerals for at least five
consecutive years next preceding the posting of the bond
required by this section, every employer, person, firm
or corporation engaged in or about to engage in
construction work, or the severance, production or
transportation (excluding railrcads and water trans-
porters) of minerals, shall, prior to engaging in any
construction work, or the severance, production or
transportation of minerals, furnish a bond on a form
prescribed by the commissioner, payable te the state of
West Virginia, with the condition that the person, firm
or corporation pay the wages and fringe benefits of his
or its employees when due. The amount of the bond shall
be equal to the total of the employer’s gross payroil for
four weeks at full capacity or production, plus fifteen
percent of the said total of employer’s gross payroll for
four weeks at full capacity or production. The amount
of the bond shall increase or decrease as the employer’s
payroll increases or decreases: Provided, That the
amount of the bond shail not be decreased, except with
the commissioner’s approval and determination that
there are not outstanding claims against the bond.

(b) Waiver. — The commissioner shall waive the
posting of any bond required by subsection (a) of this
section upon his determination that an employer is of
sufficient financial responsibility to pay wages and
fringe benefits. The commissioner shall promulgate
rules and regulations according to the provisions of
chapter twenty-nine-a of this code which prescribe
standards for the granting of such waivers.

(¢) Form of bond; filing in office of circuit clerk, — The
bond may include, with the approval of the commis-
sioner, surety bonding, collateral bonding (including
cash and securities), letters of credit, establishment of
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an escrow account or a combination of these methods.
The commissioner shall accept an irrevocable letter of
credit in lieu of any other bonding requirement. If
collateral bonding is used, the employer may deposit
cash, or collateral securities or certificates as follows:
Bonds of the United States or its possessions, or of the
federal land bank, or of the homeowner’s loan corpora-
tion; full faith and credit general obligation bonds of the
state of West Virginia or other states, and of any county,
district or municipality of the state of West Virginia or
other states; or certificates of deposit in a bank in this
state, whieh certificates shall be in favor of the state.
The cash deposit or market value of such securities or
certificates shall be equal to or greater than the sum of
the bond. The commissioner shall, upon receipt of any
such deposit of cash, securities or certificates, promptly
place the same with the state treasurer whose duty it
shall be to receive and hold the same in the name of the
state in trust for the purpose for which such deposit is
made. The employer making the deposit shall be entitled
from time to time to receive from the state treasurer,
upon the written approval of the commissioner, the
whole or any portion of any cash, securities or certifi-
cates so deposited, upon depositing with him in lieu
thereof, cash or other securities or certificates of the
classes herein specified having value equal to or greater
than the sum of the bond. The commissioner shall cause
a copy of the bond to be filed in the office of the clerk
of the county commission of the county wherein the

person, firm or corporation is doing business to be
available for public inspection.

(d) Employee cause of action. — Notwithstanding any
other provision in this article, any employee, whose
wages and fringe benefits are secured by the bond, as
specified in subsection (¢) of this section, has a direct

cause of action against the bond for wages and fringe
benefits that are due and unpaid.

(e) Action of commissioner. — Any employee having
wages and fringe benefits unpaid may inform the
commissioner of the claim for unpaid wages and fringe
benefits and request certification thereof. If the commis-
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sioner, upon notice to the employer and investigation,
finds that such wages and fringe benefits or a portion
thereof are unpaid, he shall make demand of such
employer for the payment of such wages and fringe
benefits. If payment for such wages and fringe benefits
is not forthcoming within the time specified by the
commissioner, not to exceed thirty days, the commis-
sioner shall certify such claim or portion thereof, and
forward the certification to the bonding company or the
state treasurer, who shall provide payment to the
affected employee within fourteen days of receipt of
such certification. The bonding eompany, or any person,
firm or corporation posting a bond, thereafter shall have
the right to proceed against a defaulting employer for
that part of the claim the employee paid. The procedure
specified herein shall not be construed to preclude other
actions by the commissioner or employee to seek
enforcement of the provisions of this article by any civil
proceedings for the payment of wages and fringe
benefits or by criminal proceedings as may be deter-
mined appropriate.

(f) Posting and reporting by employer. — With the
exception of those exempt under subsection (a) of this
section, any employer who is engaged in construction
work or the severance, production or transportation
(excluding railroad and water transporters) of minerals
shall post the following in a place accessible to his or
its employees:

(1) A copy of the bond or other evidence of surety
specifying the number of employees covered as provided
under subsection (a) of this section, or notification that
the posting of a bond has been waived by the commis-
sioner; and

(2) A copy of the notice in the form prescribed by the
commissioner regarding the duties of employers under
this section. During the first two years that any person,
firm or corporation is doing business in this state in
construction work, or in the severance, production or
transportation of minerals, such person, firm or corpo-
ration shall on or before the first day of February, May,
August and November of each calendar year file with
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the department a verified statement of the number of
employees, or a copy of the quarterly report filed with
the bureau of employment programs showing the
accurate number of employees, unless the commissioner
waives the filing of the report upon his determination
that the person, firm or corporation is of sufficient
stability that the reporting is unnecessary.

(g) Termination of bond. — The bond may be termi-
nated, with the approval of the commissioner, after an
employer submits a statement, under oath or affirma-
tion lawfully administered, to the commissicner that the
following has oceurred: The employer has ceased doing
business and all wages and fringe benefits have been
paid, or the employer has been doing business in this
state for at least five consecutive years and has paid all
wages and fringe benefits. The approval of the commis-
sioner will be granted only after the commissioner has
determined that the wages and fringe benefits of all
employees have been paid. The bond may also be
terminated upon a determination by the cormmmissioner

that an employer is of sufficient financial responsibility
to pay wages and fringe benefits.

CHAPTER 21A. UNEMPLOYMENT
COMPENSATION.

Bureau of Employment Programs.

The Commissioner of the Bureau of Employment Programs.
Emergency Employment Supplemental Matching Program.
Group Insurance Plans for Regular Employees.

Veterans Incentive Program.

Employer Coverage and Responsibility.

Employee Eligibility; Benefits.

Claim Procedure.

General Provisions.

ARTICLE 1. BUREAU OF EMPLOYMENT PROGRAMS.
§21A-1-3. Definitions.

§21A-1-4.

Bureau of employment programs created; division; “bureau”
defined.

§21A-1-6. Federal-state cooperation.
§21A-1-6. Employment stabilization.

§21A-1-7.

State public employment agency to become state employment
service division.

§21A-1-3. Definitions.
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As used in this chapter, unless the context clearly
requires otherwise:

“Administration fund” means the employment secur-
ity administration fund, from which the administrative
expenses under this chapter shall be paid.

“Annual payroll” means the total amount of wages for
employment paid by an employer during a twelve-
month period ending with the thirtieth day of June of
any calendar year.

“Average annual payroll” means the average of the
last three annual payrolls of an employer.

“Base period” means the first four out of the last five
completed calendar quarters immediately preceding the
first day of the individual benefit year.

“Base period employer” means any employer who in
the base period for any benefit year paid wages to an
individual who filed claim for unemployment compen-
sation within such benefit year.

“Base period wages” means wages paid to an individ-
ual during the base period by all his base period
employers.

“Benefit year” with respect to an individual means the
fifty-two-week period beginning with the first day of the
calendar week in which a valid claim is effective, and
thereafter the fifty-two-week period beginning with the
first day of the calendar week in which such individual
next files a valid elaim for benefits after the termination
of his last preceding benefit year; however, if a claim
is effective on the first day of a quarter, the benefit year
will be fifty-three weeks, in order to prevent an
overlapping of the base period wages. An initial claim
for benefits filed in accordance with the provisions of
this chapter shall be considered to be a valid claim
within the purposes of this definition if the individual
has been paid wages in his base period sufficient to
make him eligible for benefits under the provisions of
this chapter.

“Benefits” means the money payable to an individual
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with respect to his unemployment.
“Board” means board of review.

“Calendar quarter” means the period of three consec-
utive calendar months ending on the thirty-first day of
March, the thirtieth day of June, the thirtieth day of
September, the thirty-first day of December, or the

equivalent thereof as the commissioner may by regula-
tion prescribe.

p y

“Computation date” means the thirtieth day of June
the year immediately preceding the first day of January

on which an employer’s contribution rate becomes
effective.

“Employing unit” means an individual, or type of
organization, including any partnership, association,
trust, estate, joint-stock company, insurance company,
corporation (domestic or foreign), state or political
subdivision thereof, or their instrumentalities, as
provided in paragraph (b), subdivision (9) of the
definition of “employment” in this section, institution of
higher education, or the receiver, trustee in bankruptcy,
trustee or successor thereof, or the legal representative
of a deceased person, which has on the first day of
January, one thousand nine hundred thirty-five, or
subsequent thereto, had in its employ one or more
individuals performing service within this state.

“Employer” means:

(1) Until the first day of January, one thousand nine
hundred seventy-two, any employing unit which for
some portion of a day, not necessarily simultaneously, in
each of twenty different calendar weeks, which weeks
need not be consecutive, within either the current
calendar year, or the preceding calendar year, has had
in employment four or more individuals irrespective of

whether the same individuals were or were not em-
ployed on each of such days;

(2) Any employing unit which is or becomes a liable
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employer under any federal unemployment tax act;

(3) Any employing unit which has acquired or
acquires the organization, trade or business, or substan-
tially all the assets thereof, of an employing unit which
at the time of such acquisition was an employer subject
to this chapter;

(4) Any employing unit which, after the thirty-first
day of December, one thousand nine hundred sixty-
three, and until the first day of January, one thousand
nine hundred seventy-two, in any one calendar quarter,
in any calendar year, has in employment four or more
individuals and has paid wages for employment in the
total sum of five thousand dollars or more, or which,
after such date, has paid wages for employment in any
calendar year in the sum total of twenty thousand
dollars or more;

(5) Any employing unit which, after the thirty-first
day of December, one thousand nine hundred sixty-
three, and until the first day of January, one thousand
nine hundred seventy-two, in any three-week period, in
any calendar year, has in employment ten or more
individuals;

(6) For the effective period of its election pursuant to
section three, article five of this chapter, any employing
unit which has elected to become subject to this chapter;

(7) Any employing unit which, after the thirty-first
day of December, one thousand nine hundred seventy-
one, (i) in any calendar quarter in either the current or
preceding calendar year paid for service in employment
wages of one thousand five hundred dollars or more, or
(ii) for some portion of a day in each of twenty different
calendar weeks, whether or not such weeks were
consecutive, in either the current or the preceding
calendar year had in employment at least one individual
(irrespective of whether the same individual was in
employment in each such day) except as provided in
subdivisions (11) and (12) thereof;

(8) Any employing unit for which service in employ-
ment, as defined in subdivision (9) of the definition of
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“employment” in this section, is performed after the

thirty-first day of December, one thousand nine hundred
seventy-one;

(9) Any employing unit for which service in employ-
ment, as defined in subdivision (10) of the definition of
“employment” in this section, is performed after the

thirty-first day of December, one thousand nine hundred
seventy-one;

(10) Any employing unit for which service in employ-
ment, as defined in paragraphs (b) and (c) of subdivision
(9) of the definition of “employment” in this section, is
performed after the thirty-first day of December, one
thousand nine hundred seventy-seven;

(11) Any employing unit for which agricultural labor,
as defined in subdivision (12) of the definition of
“employment” in this section, is performed after the

thirty-first day of December, one thousand nine hundred
seventy-seven; or

(12) Any employing unit for which domestic service
in employment, as defined in subdivision (13) of the
definition of “employment” in this section, is performed

after the thirty-first day of December, one thousand nine
hundred seventy-seven.

“Employment”, subject to the other provisions of this
section, means:

(1) Service, including service in interstate commerce,

performed for wages or under any contract of hire,
written or oral, express or implied;

(2) Any service performed prior to the first day of
January, one thousand nine hundred seventy-two, which
was employment as defined in this section prior to such
date and, subject to the other provisions of this section,
service performed after the thirty-first day of De-
cember, one thousand nine hundred seventy-one, by an
employee, as defined in section 3306 (i} of the Federal

Unemployment Tax Act, including service in interstate
commerce;

(3) Any service performed prior to the first day of
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January, one thousand nine hundred seventy-two, which
was employment as defined in this section prior to such
date and, subject to the other provisions of this section,
service performed after the thirty-first day of De-
cember, one thousand nine hundred seventy-one, includ-
ing service in interstate commerce, by any officer of a
corporation;

(4) An individual’s entire service, performed within or
both within and without this state if: (a) The service is
localized in this state, or (b) the service is not localized
in any state but some of the service is performed in this
state and (i) the base of operations, or, if there is no base
of operations, then the place from which such service is
directed or controlled, is in this state; or (ii) the base of
operations or place from which such service is directed
or controlled is not in any state in which some part of
the service is performed but the individual’s residence
is in this state;

(5) Service not covered under paragraph (4) of this
subdivision and performed entirely without this state
with respect to ne part of which contributions are
required and paid under an unemployment compensa-
tion law of any other state or of the federal government,
is employment subject to this chapter if the individual
performing such services is a resident of this state and
the commissioner approves the election of the employing
unit for whom such services are performed that the
entire service of such individual is employment subject
to this chapter;

(6) Service is localized within a state, if: (a) The
service is performed entirely within such state; or {b) the
service is performed both within and without such state,
but the service performed without such state is inci-
dental to the individual’s service within this state, as, for
example, is temporary or transitory in nature or consists
of isolated transactions;

(7) Services performed by an individual for wages are
employment subject to this chapter unless and until it
is shown to the satisfaction of the commissioner that: (a)
Such individual has been and will continue to be free
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from control or direction over the performance of such
services, both under his contract of service and in fact;
and (b) such service is either outside the usual course
of the business for which such service is performed or
that such service is performed outside of all the places
of business of the enterprise for which such service is
performed; and (¢) such individual is customarily

engaged in an independently established trade, occupa-
tion, profession or business;

(8) All service performed by an officer or member of
the crew of an American vessel (as defined in section
three hundred five of an act of Congress entitled Social
Security Act Amendment of 1946, approved the tenth
day of August, one thousand nine hundred forty-six), on
or in connection with such vessel, provided that the
operating office, from which the operations of such
vessel operating on navigable waters within and without
the United States is ordinarily and regularly supervised,
managed, directed and controlled, is within this state;

(9) (a) Service performed after the thirty-first day of
December, one thousand nine hundred seventy-one, by
an individual in the emplioy of this state or any of its
instrumentalities (or in the employ of this state and one
or more other states or their instrumentalities) for a
hospital or institution of higher education located in this
state: Provided, That such service is excluded from
“employment” as defined in the Federal Unemployment
Tax Act solely by reason of section 3306 (c) (7) of that
act and is not excluded from “employment” under

subdivision (11) of the exclusion from employment in
this section;

(b) Service performed after the thirty-first day of
December, one thousand nine hundred seventy-seven, in
the employ of this state or any of its instrumentalities
or political subdivisions thereof or any of its instrumen-
talities or any instrumentality of more than one of the
foregoing or any instrumentality of any foregoing and
one or more other states or political subdivisions:
Provided, That such service is excluded from “employ-
ment” as defined in the Federal Unemployment Tax Act
by section 3306 (c) (7) of that act and is not excluded



Ch. 16] BureaU oF EMPLOYMENT PROGRAMS 273

235
236

237
238

239
240

241
242

243
244
245

246
247

248

249
250

251
252
2563
254

255
256

257
268
259
260
261
262
263
264
265
266
267
268
269

270
271

272
273
274

from “employment” under subdivision (15) of the
exclusion from employment in this section; and

(c¢) Service performed after the thirty-first day of
December, one thousand nine hundred seventy-seven, in
the employ of a nonprofit educational institution which
is not an institution of higher education;

(10) Service performed after the thirty-first day of
December, one thousand nine hundred seventy-one, by
an individual in the employ of a religious, charitable,
educational or other organization but only if the
following conditions are met:

{a) The service is excluded from “employment” as
defined in the Federal Unemployment Tax Act solely by
reason of seetion 3306 (c) (8) of that act; and

(b) The organization had four or more individuals in
employment for some portion of a day in each of twenty
different weeks, whether or not such weeks were
consecutive, within either the current or preceding
calendar year, regardless of whether they were em-
ployed at the same moment of time;

(11) Service of an individual who is a citizen of the
United States, performed outside the United States
after the thirty-first day of December, one thousand nine
hundred seventy-one (except in Canada and in the case
of Virgin Islands after the thirty-first day of December,
one thousand nine hundred seventy-one, and before the
first day of January, the year following the year in
which the secretary of labor approves for the first time
an unemploymeut insurance law submitted to him by
the Virgin lslands for approval) in the employ of an
American emplover (other than service which is
considered “employment” under the provisions of
subdivision (4), (5) or (6) of this definition of “employ-
ment” or the parallel provisions of another state’s law)
if:

(a) The employer’s principal place of business in the
United States is located in this state; or

(b) The employer has no place of business in the
United States, but (i) the employer is an individual who
is a resident of this state; or (ii) the employer is a
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corporation which is organized under the laws of this
state; or (iii) the employer is a partnership or a trust
and the number of the partners or trustees who are
residents of this state is greater than the number who
are residents of any one other state; or

{¢) None of the criteria of subparagraphs (a) and (b)
of this subdivision (11) is met but the employer has
elected coverage in this state or, the employer having
failed to elect coverage in any state, the individual has

filed a claim for benefits, based on such service, under
the law of this state.

An “American employer”, for purposes of this subdi-
vision (11), means a person who is (i) an individual who
is a resident of the United States; or (ii) a partnership
if two thirds or more of the partners are residents of
the United States; or (iii) a trust, if all of the trustees
are residents of the United States; or (iv) a corporation

organized under the laws of the United States or of any
state;

(12) Service performed after the thirty-first day of
December, one thousand nine hundred seventy-seven, by
an individual in agricultural labor as defined in

subdivision (5) of the exclusions from employment in
this section when:

(a) Such service is performed for a person who (i)
during any calendar quarter in either the current or the
preceding calendar year paid remuneration in cash of
twenty thousand dollars or more to individuals em-
ployed in agricultural labor including labor performed
by an alien referred to in paragraph (b) of this
subdivision (12); or (ii) for some portion of a day in each
of twenty different calendar weeks, whether or not such
weeks were consecutive, in either the current or the
preceding calendar year, employed in agricultural
iabor, including labor performed by an alien referred
to in paragraph (b) of this subdivision (12}, ten or more

individuals, regardless of whether they were employed
at the same moment of time;

{b) Such service is not performed in agricultural labor
if performed before the first day of January, one
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thousand nine hundred ninety-three, by an individual
who is an alien admitted to the United States to perform
service in agricultural labor pursuant to sections 214 (c¢)
and 101 (a) (15) (H) of the Immigration and Nationality
Act;

(c) For the purposes of the definition of employment,
any individual who is 2 member of a crew furnished by
a crew leader to perform service in agricuitural labor
for any other person shall be treated as an employee of
such crew leader (i) if such ecrew leader holds a valid
certificate of registration under the Migrant and
Seasonal Agricultural Worker Protection Act; or
substantially all the members of such crew operate or
maintain tractors, mechanized harvesting or crop-
dusting equipment, or any other mechanized equipment,
which is provided by such crew leader; and (ii) if such
individual is not an employee of such other person
within the meaning of subdivision (7) of the definition
of employer;

(d) For the purposes of this subdivision (12), in the
case of any individual who is furnished by a crew leader
to perform service in agricultural labor for any other
person and who is not treated as an employee of such
crew leader under subparagraph (c) of this subdivision
(12), (i) such other person and not the crew leader shall
be treated as the employer of such individual; and (ii)
such other person shall be treated as having paid cash
remuneration to such individual in an amount equal to
the amount of cash remuneration paid to such individual
by the crew leader (either on his own behalf or on behalf
of such other person) for the service in agricultural
labor performed for such other person; and

(e) For the purposes of this subdivision (12), the term
“crew leader” means an individual who (i) furnishes
individuals to perform service in agricultural labor for
any other person, (ii) pays (either on his own behalf or
on behalf of such other person) the individuals so
furnished by him for the service in agricultural labor
performed by them, and (iii) has not entered into a
written agreement with such other person under which
such individual is designated as an employee of such
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other person;

(13) The term “employment” includes domestic service
after the thirty-first day of December, one thousand nine
hundred seventy-seven, in a private home, local college
club or local chapter of a college fraternity or sorority
performed for a person who paid cash remuneration of
one thousand dollars or more after the thirty-first day
of December, one thousand nine hundred seventy-seven,
in any calendar quarter in the current calendar year or

the preceding calendar year to individuals employed in
such domestic service.

Notwithstanding the foregoing definition of “employ-
ment”, if the services performed during one half or more
of any pay period by an employee for the person
employing him constitute employment, all the services
of such employee for such period are employment; but
if the services performed during more than one half of
any such pay period by an employee for the person
employing him do not constitute employment, then none

of the services of such employee for such period are
employment.

The term “employment” does not include:

(1) Service performed in the employ of this state or
any political subdivision thereof, or any instrumentality
of this state or its subdivisions, except as otherwise
provided herein until the thirty-first day of December,
one/thousand nine hundred seventy-seven;

(2) Service performed directly in the employ of
another state, or its political subdivisions, except as
otherwise provided in paragraph (a), subdivision (9) of
the definition of “employment”, until the thirty-first day
of December, one thousand nine hundred seventy-seven;

(3} Service performed in the employ of the United
States or any instrumentality of the United States
exempt under the constitution of the United States from
the payments imposed by this law, except that to the
extent that the Congress of the United States shall
permit states to require any instrumentalities of the
United States to make payments into an unemployment
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fund under a state unemployment compensation inw. all
of the provisions of this law shall be appiicabie w such
instrumentalities and to service performed fur such
instrumentalities in the same manner, w the same
extent and on the same terms as to all other employers,
empioying units, individuals and services: Provided,
That if this state shall not be certified for any year by
the secretary of labor under section 1603 {(¢) of the
federal Internal Revenue Code, the payments required
of such instrumentalities with respect to such year shall
be refunded by the commissioner from the fund in the
same manner and within the same period as is provided
in section nineteen, article five of this chapter, with
respect to payments erroneously collected;

(4) Service performed after the thirtieth day of June,
one thousand nine hundred thirty-nine, with respect to
which unemployment compensation is payable under the
Railroad Unemployment Insurance Act and service with
respect to which unemployment benefits are payable
under an unemployment compensation system for
maritime employees established by an act of Congress.
The commissioner may enter into agreements with the
proper agency established under such an act of Congress
to provide reciprocal treatment to individuals who, after
acquiring potential rights to unemployment compensa-
tion under an act of Congress, or who have, after
acquiring potential rights to unemployment compensa-
tion under an act of Congress, acquired rights to benefit
under this chapter. Such agreement shall become
effective ten days after such publications which shall
comply with the general rules of the department;

(5) Service performed by an individual in agricultural
labor, except as provided in subdivision (12) of the
definition of “employment” in this section. For purposes
of this subdivision (5), the term “agricultural labor”
includes all services performed:

(a) On a farm, in the employ of any person, in
connection with cultivating the soil, or in connection
with raising or harvesting any agricultural or horticul-
tural commodity, including the raising, shearing,
feeding, caring for, training and management of
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livestock, bees, poultry, and fur-bearing animals and
wildlife;

(b) In the employ of the owner or tenant or other
operator of a farm, in connection with the operation,
management, conservation, improvement or mainte-
nance of such farm and its tools and equipment, or in
salvaging timber or clearing land of brush and other
debris left by a hurricane, if the major part of such
service is performed on a farm;

(c) In connection with the production or harvesting of
any commodity defined as an agricultural commodity in
section fifteen (g) of the Agricultural Marketing Act, as
amended, or in connection with the ginning of cotton,
or in connection with the operation or maintenance of
ditches, canals, reservoirs or waterways, not owned or
operated for profit, used exclusively for supplying and
storing water for farming purposes;

(d) (G} In the employ of the operator of a farm in
handling, planting, drying, packing, packaging, process-
ing, freezing, grading, storing or delivering to storage
or to market or to a carrier for transportation to market,
in its unmanufactured state, any agricultural or
horticultural commodity; but only if such operator
produced more than one half of the commodity with
respect to which such service is performed; or (ii) in the
employ of a group of operators of farms (or a cooperative
organization of which such operators are members) in
the performance of service described in clause (i), but
only if such operators produced more than one half of
the commodity with respect to which such service is
performed; but the provisions of clauses (i) and (ii) are
not applicable with respect to service performed in
connection with commercial canning or commercial
freezing or in connection with any agricultural or
horticultural commodity after its delivery to a terminal
market for distribution for consumption;

(e) On a farm operated for profit if such service is not
in the eourse of the employer’s trade or business or is
domestic service in a private home of the employer. As
used in this subdivision (5), the term “farm” includes
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stock, dairy, poultry, fruit, fur-bearing animals, truck
farms, plantations, ranches, greenhouses, ranges and
nurseries, or other similar land areas or structures used
primarily for the raising of any agricultural or horti-
cultural commodities;

(6) Domestic service in a private home except as
provided in subdivision (13) of the definition of “employ-
ment” in this section;

(7) Service performed by an individual in the employ
of his son, daughter or spouse;

(8) Service performed by a child under the age of
eighteen years in the employ of his father or mother;

(9) Service as an officer or member of a crew of an
American vessel, performed on or in connection with
such vessel, if the operating office, from which the
operations of the vessel operating on navigable waters
within or without the United States are ordinarily and
regularly supervised, managed, directed and controlled,
is without this state;

(10) Service performed by agents of mutual fund
broker-dealers or insurance companies, exclusive of
industrial insurance agents, or by agents of investment
companies, who are compensated wholly on a commis-
sion basis;

(11) Service performed (i) in the employ of a church
or convention or association of churches, or an organi-
zation which is operated primarily for religious pur-
poses and which is operated, supervised, controlled or
principally supported by a church or convention or
association of churches; or (ii) by a duly ordained,
commissioned or licensed minister of a church in the
exercise of his ministry or by a member of a religious
order in the exercise of duties required by such order;
or (iii) prior to the first day of January, one thousand
nine hundred seventy-eight, in the employ of a school
which is not an institution of higher education; or (iv)
in a facility conducted for the purpose of carrying out
a program of rehabilitation for individuals whose
earning capacity is impaired by age or physical or
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mental deficiency or injury or providing remunerative
work for individuals who because of their impaired
physical or mental capacity cannot be readily absorbed
in the competitive labor market by an individual
receiving such rehabilitation or remunerative work; or
(v) as part of an unemployment work-relief or work-
training program assisted or financed in whole or in
part by any federal agency or an agency of a state or
political subdivision thereof, by an individual receiving
such work relief or work training; or (vi) prior to the
first day of January, one thousand nine hundred
seventy-eight, for a hospital in a state prison or other
state correctional institution by an inmate of the prison
or correctional institution, and after the thirty-first day
of December, one thousand nine hundred seventy-seven,
by an inmate of a custodial or penal institution;

(12) Service performed in the employ of a school,
college or university, if such service is performed (i) by
a student who is enrolled and is regularly attending
classes at such school, college or university; or (ii) by the
spouse of such a student, if such spouse is advised, at
the time such spouse commences to perform such
service, that (I) the employment of such spouse to
perform such service is provided under a program to
provide financial assistance to such student by such
school, college or university; and (II) such employment

will not be covered by any program of unemployment
insurance;

(13) Service performed by an individual who is
enrolled at a nonprofit or public educational institution
which normally maintains a regular faculty and
curriculum and normally has a regularly organized
body of students in attendance at the place where its
educational activities are carried on as a student in a
full-time program, taken for credit at such institution,
which combines academic instruction with work expe-
rience, if such service is an integral part of such
program, and such institution has so certified to the
employer, except that this subdivision shall not apply to
service performed in a program established for or on
behalf of an employer or group of employers;
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(14) Service performed in the employ of a hospital, if
such service is performed by a patient of the hospital,
as defined in this section; and

(15) Service in the employ of a governmental entity
referred to in subdivision (9) of the definition of
“employment” in this section if such service is per-
formed by an individual in the exercise of duties (i} as
an elected official; (ii) as a member of a legislative body,
or a member of the judiciary, of a state or political
subdivision; (iii) as a member of the state national guard
or air national guard; {(iv) as an employee serving on a
temporary basis in case of fire, storm, snow, earthquake,
flood or similar emergency; (v) in a position which,
under or pursuant to the laws of this state, is designated
as (I} a major nontenured policymaking or advisory
position, or (II) a policymaking or advisory position the
performance of the duties of whieh ordinarily does not
require more than eight hours per week.

Notwithstanding the foregoing exclusions from the
definition of “employment”, services, except agricultural
labor and domestic service in a private home, are in
employment if with respect to such services a tax is
required to be paid under any federal law imposing a
tax against which eredit may be taken for contributions
required to be paid into a state unemployment compen-
sation fund, or which as a condition for full tax credit
against the tax imposed by the Federal Unemployment
Tax Act are required to be covered under this chapter.

“Employment office” means a free employment office
or branch thereof, operated by this state, or any free
public employment office maintained as a part of a state
controlled system of public employment offices in any
other state.

“Fund” means the unemployment compensation fund
established by this chapter.

“Hospital” means an institution which has been
licensed, certified or approved by the state department
of health as a hospital.
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“Institution of higher education” means an educational
institution which:

(1) Admits as regular students only individuals having
a certificate of graduation from a high school, or the
recognized equivalent of such a certificate;

(2) Is legally authorized in this state to provide‘a
program of education beyond high school;

(3) Provides an educational program for which it
awards a bachelor’s or higher degree, or provides a
program which is acceptable for full credit toward such
a degree, or provides a program of post-graduate or
post-doctoral studies, or provides a program of training

to prepare students for gainful employment in a
recognized occupation; and

(4) Is a public or other nonprofit institution.

Notwithstanding any of the foregoing provisions of
this definition all colleges and universities in this state

are institutions of higher education for purposes of this
section.

“Payments” means the money required to be paid or
that may be voluntarily paid into the state unemploy-

ment compensation fund as provided in article five of
this chapter.

“Separated from employment” means, for the pur-
poses of this chapter, the total severance, whether by

quitting, discharge or otherwise, of the employer-
employee relationship.

“State” includes, in addition to the states of the United

States, Puerto Rico, District of Columbia and the Virgin
Islands.

“Total and partial unemployment” means:

(1) An individual is totally unemployed in any week
in which such individual is separated from employment
for an employing unit and during which he performs no

services and with respect to which no wages are payable
to him.

(2) An individual who has not been separated from
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employment is partially unemployed in any week in
which due to lack of full-time work wages payable to
him are less than his weekly benefit amount plus
twenty-five dollars: Provided, That said individual must
have earnings of at least twenty-six dollars.

“Wages” means all remuneration for personal service,
including ecommissions, gratuities customarily received
by an individual in the course of employment from
persons other than the employing unit, as long as such
gratuities equal or exceed an amount of not less than
twenty dollars each month and which are required to
be reported to the employer by the employee, bonuses,
and the cash value of all remuneration in any medium
other than cash except for agricultural labor and
domestic service: Provided, That the term “wages” does
not include:

(1) That part of the remuneration which, after
remuneration equal to three thousand dollars has been
paid to an individual by an employer with respect to
employment during any ecalendar year, is paid after the
thirty-first day of December, one thousand nine hundred
thirty-nine, and prior to the first day of January, one
thousand nine hundred forty-seven, to such individual
by such employer with respect to employment during
such calendar year; or that part of the remuneration
which, after remuneration equal to three thousand
dollars with respect to employment after one thousand
nine hundred thirty-eight, has been paid to an individ-
ual by an employer during any calendar year after one
thousand nine hundred forty-six, is paid to such
individual by such employer during such calendar year,
except that for the purposes of sections one, ten, eleven
and thirteen, article six of this chapter, all remuneration
earned by an individual in employment shall be credited
to the individual and included in his computation of base
period wages: Provided, That notwithstanding the
foregoing provisions, on and after the first day of
January, one thousand nine hundred sixty-two, the term
“wages” does not include;

fI‘hat part of the remuneration which, after remuner-
ation equal to three thousand six hundred dollars has
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been paid to an individual by an employer with respect
to employment during any calendar year, is paid during
any calendar year after one thousand nine hundred
sixty-one; and shall not include that part of remunera-
tion which, after remuneration equal to four thousand
two hundred dollars is paid during a calendar year after
one thousand nine hundred seventy-one; and shall not
include that part of remuneration which, after remun-
eration equal to six thousand dollars is paid during a
calendar year after one thousand nine hundred seventy-
seven; and shall not include that part of remuneration
which, after remuneration equal to eight thousand
dollars is paid during a calendar year after one
thousand nine hundred eighty, to an individual by an
employer or his predecessor with respect to employment
during any calendar year, is paid to such individual by
such employer during such calendar year unless that
part of the remuneration is subject to a tax under a
federal law imposing a tax against which credit may be
taken for contributions required to be paid into a state
unemployment fund. For the purposes of this subdivi-
sion (1), the term “employment” includes service
constituting employment under any unemployment
compensation law of another state; or which as a
condition for full tax credit against the tax imposed by
the Federal Unemployment Tax Act is required to be
covered under this chapter; and, except that for the
purposes of sections one, ten, eleven and thirteen, article
six of this chapter, all remuneration earned by an
individual in employment shall be credited to the
individual and included in his computation of base
period wages: Provided, That the remuneration paid to
an individual by an employer with respect to employ-
ment in another state or other states upon which
contributions were required of and paid by such
employer under an unemployment compensation law of
such other state or states shall be included as a part of
the remuneration equal to the amounts of three thou-
sand six hundred dollars or four thousand two hundred
dollars or six thousand dollars or eight thousand dollars
herein referred to. In applying such limitation on the
amount of remuneration that is taxable, an employer
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shall be accorded the benefit of all or any portion of such
amount which may have been paid by its predecessor
or predecessors: Provided, however, That if the definition
of the term “wages” as contained in section 3306 (b) of
the Internal Revenue Code of 1954, as amended, is
amended: (a) Effective prior to the first day of January,
one thousand nine hundred sixty-two, to include remun-
eration in excess of three thousand dollars, or (b)
effective on or after the first day of January, one
thousand nine hundred sixty-two, to include remunera-
tion in excess of three thousand six hundred dollars, or
(c) effective on or after the first day of January, one
thousand nine hundred seventy-two, to include remun-
eration in excess of four thousand two hundred dollars,

or (d) effective on or after the first day of January, one

thousand nine hundred seventy-eight, to include remun-

eration in excess of six thousand dollars, or (e) effective

on or after the first day of January, one thousand nine

hundred eighty, to include remuneration in excess of

eight thousand dollars, paid to an individual by an

employer under the Federal Unemployment Tax Act

during any calendar year, wages for the purposes of this

definition shall include remuneration paid in a calendar

year to an individual by an employer subject to this

article or his predecessor with respect to employment

during any calendar year up to an amount equal to the

amount of remuneration taxable under the Federal

Unemployment Tax Act;

(2) The amount of any payment made after the thirty-
first day of December, one thousand nine hundred fifty-
two (including any amount paid by an employer for
insurance or annuities, or into a fund, to provide for any
such payment), to, or on behalf of, an individual in its
employ or any of his dependents, under a plan or system
established by an employer which makes provision for
individuals in its employ generally (or for such individ-
uals and their dependents), or for a class or classes of
such individuals (or for a class or classes of such
individuals and their dependents), on account of (A)
retirement, or (B) sickness or accident disability
payments made to an employee under an approved state
workers’ compensation law, or (C) medical or hospital-
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ization expenses in connection with sickness or accident
disability; or (D) death;

(3} Any payment made after the thirty-first day of
December, one thousand nine hundred fifty-two, by an
employer to an individual in its employ (including any
amount paid by an employer for insurance or annuities,

or into a fund, to provide for any such payment) on
account of retirement;

(4) Any payment made after the thirty-first day of
December, one thousand nine hundred fifty-two, by an
employer on account of sickness or accident disability,
or medical or hospitalization expenses in connection
with sickness or accident disability, to, or on behalf of,
an individual in its employ after the expiration of six
calendar months following the last calendar month in
which such individual worked for such employer;

(5) Any payment made after the thirty-first day of
December, one thousand nine hundred fifty-two, by an
employer to, or on behalf of, an individual in its employ
or his beneficiary (A) from or to a trust described in
section 401 (a) which is exempt from tax under section
501 (a) of the Federal Internal Revenue Code at the time
of such payments unless such payment is made to such
individual as an employee of the trust as remuneration
for services rendered by such individual and not as a
beneficiary of the trust or (B) under or to an annuity
plan which, at the time of such payment, is a plan

described in section 403 (a) of the Federal Internal
Revenue Code;

(6) The payment by an employer of the tax imposed
upon an employer under section 3101 of the Federal
Internal Revenue Code with respect to remuneration
paid to an employee for domestic service in a private
home or the employer of agricultural labor;

(7) Remuneration paid by an employer after the
thirty-first day of December, one thousand nine hum'ir'ed
fifty-two, in any medium other than cash to an individ-

ual in its employ for service not in the course of the
employer’s trade or business;
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(8) Any payment (other than vacation or sick pay)
made by an employer after the thirty-first day of
December, one thousand nine hundred fifty-two, to an
individual in its employ after the month in which he
attains the age of sixty-five, if he did not work for the
employer in the period for which such payment is made;

(9) Payments, not required under any contract of hire,
made to an individual with respect to his period of
training or service in the armed forces of the United
States by an employer by which such individual was
formerly employed; and

(10) Vacation pay, severance pay or savings plans
received by an individual before or after becoming
totally or partially unemployed but earned prior fo
becoming totally or partially unemployed: Provided,
That the term totally or partially unemployed shall not
be interpreted to include: (A) Employees who are on
vacation by reason of the request of the employees or
their duly authorized agent, for a vacation at a specific
time, and which request by the employees or their agent
is acceded to by their employer; (B) employees who are
on vacation by reason of the employer’s request provided
they are so informed at least ninety days prior to such
vacation; or (C) employees who are on vacation by reason
of the employer’s request where such vacation is in
addition to the regular vacation and the employer
compensates such employee at a rate equal to or
exceeding their regular daily rate of pay during the
vacation period.

The reasonable cash value of remuneration in any
medium other than cash shall be estimated and deter-
mined in aceordance with ruies prescribed by the
commissioner, except for remuneration other than cash
for services performed in agricultural labor and
domestic service.

“Week” means a calendar week, ending at midnight
Saturday, or the equivalent thereof, as determined in
accordance with the regulations prescribed by the
commissioner.

“Weekly benefit rate” means the maximum amount of
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benefit an eligible individual will receive for one week
of total unemployment.

“Year” means a calendar year or the equivalent
thereof, as determined by the commissioner.

§21A-1-4. Bureau of employment programs created;

1
2
3
4
5
6
7
8

(<]

10

11
12
13
14
15
16
17
18
19
20

division; “bureau” defined.

There is created an agency designated as the bureau
of employment programs, composed of a division of
unemployment compensation, a division of employment
service, a division of job training programs, a division
of workers’ compensation, and such other divisions or
units as the commissioner determines to be necessary.

Wherever, within this chapter, or in chapter twenty-
three of this code, the term “department”, “bureau”,
“fund” or “workers’ compensation fund” is used, it shall
be taken to mean bureau of employment programs.

Notwithstanding the provisions of subsection (d) (11)
and subsection (d} (12), section one, article two, chapter
five-f of this code, the division of employment security
and the division of workers’ compensation programs are
hereby consolidated in an agency designated as the
bureau of employment programs, which bureau shall be
administered as part of the department of commerce,
labor and environmental resources created pursuant to

subsection (b), section one, article two, chapter five-f of
this code.

§21A-1-5. Federal-state cooperation.

1
2
3
4
5

The bureau shall cooperate with the United States
department of labor, similar agencies of the several
states, and such other agencies as are concerned with

the problem of employment security and public assist-
ance and relief.

§21A-1-6. Employment stabilization.

1

2
3
4

The bureau, through the commissioner and the
advisory council, shall take all steps to:

(1) Reduce and prevent unemployment.

(2) Encourage and assist in the adoption of practical
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5
6
7
8
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10

11
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methods of vocational training and guidance.

(3) Encourage the establishment by the state and local
subdivisions of public works reserves to finance con-
struction programs in times of unemployment.

(4) Promote reemployment and employment readjust-
ment between industries.

(6) Conduct researches and investigations toward
these ends and publish the results.

§21A-1-7. State public employment agency to become

Qo GO DO =

state employment service division.

The “state public employment agency” now main-
tained in the department of labor shall be transferred
on the first day of January, one thousand nine hundred
thirty-seven, and shall be made the state employment
service division of the bureau of employment programs.

ARTICLE 2. THE COMMISSIONER OF THE BUREAU OF EM-

PLOYMENT PROGRAMS.

§21A-2-1. Appointment; term of office.

§21A-2-5. Compensation; traveling expenses.

§21A-2-6. Powers and duties generally.

§21A-2-6b. Commissioner to be furnished information by state tax commis-

sioner; secrecy of information; violation a misdemeanor.

§21A-2-8. Assistants and employees.

§21A-2-11. Dismissals, terminations, layoffs and suspensions.
§21A-2-13. Deputies.

§21A-2-16. Federal-state cooperation,

§21A-2-16a. Work incenlive program.

§21A-2-23. Veteran's training program.

§21A-2-1. Appointment; term of office.

(=2 BRI

The bureau shall be under the supervision of a
commissioner of the bureau of employment programs.
The commissioner shall be appointed by the governor,
by and with the advice and consent of the Senate, and
shall hold his office subject to the will and pleasure of
the governor.

§21A-2-5. Compensation; traveling expenses.

1
2
3

Notwithstanding the provisions of section two-a,
article seven, chapter six of this eode, the commissioner
of the bureau of employment programs shall receive a



290

O 00 =3 O U

BUREAU oF EMPLOYMENT PROGRAMS [Ch. 16

yearly salary of sixty-five thousand dollars and the
necessary traveling expenses incident to the perform-
ance of his duties. Requisition for traveling expenses
shall be accompanied by a sworn itemized statement

which shall be filed with the auditor and preserved as
a public record.

§21A-2-6. Powers and duties generally.

1

2

3
4
5
6
7
8

9
10

11
12
13
14
15

16
17
18
19

20
21
22
23
24
25

26
27
28
29
30
31

The commissioner shall be the executive and adminis-

trative head of the bureau and shall have the power and
duty to:

(1) Exercise general supervision of and make regula-
tions for the government of the bureau;

(2) Prescribe uniform rules pertaining to investiga-

tions, departmental hearings, and promulgate rules and
regulations;

(3) Supervise fiscal affairs and responsibilities of the
bureay;

(4) Prescribe the qualifications of, appoint, remove,
and fix the compensation of the officers and employees
of the bureau, subject to the provisions of section ten,

article four of this chapter, relating to the board of
review,

(5) Organize and administer the bureau so as to
comply with the requirements of this chapter and
chapter twenty-three of this code and to satisfy any
conditions established in applicable federal legislation;

(6) Make reports in such form and containing such
information as the United States department of labor
may from time to time require, and comply with such
provisions as the United States department of labor may
from time to time find necessary to assure the correct-
ness and verification of such reports;

(7) Make available to any agency of the United States
charged with the administration of public works or
assistance through public employment, upon its request,
the name, address, ordinary occupation and employm_ent
status of each recipient of unemployment compensation,
and a statement of the recipient’s rights to further
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compensation under this chapter;

(8) Keep an accurate and complete record of all
bureau proceedings; record and file all bonds and
contracts and assume responsibility for the custody and
preservation of all papers and documents of the bureau;

(9) Sign and execute in the name of the state, by “The
Bureau of Employment Programs”, any contract or
agreement with the federal government, its agencies,
other states, their subdivisions, or private persons;

(10) Prescribe a salary scale to govern compensation
of appointees and employees of the bureau;

(11) Make the original determination of right in
claims for benefits;

(12) Make recommendations and an annual report to
the governor concerning the condition, operation, and
functioning of the bureau;

(13) Invoke any legal or special remedy for the
enforcement of orders or the provisions of this chapter
and chapter twenty-three of this code;

(14) Exercise any other power necessary to standard-
ize administration, expedite bureau business, assure the
establishment of fair rules and regulations and promote
the efficiency of the service; and

(15) Keep an accurate and complete record and
prepare a monthly report of the number of persons
employed and unemployed in the state, which report
shall be made available upon request to members of the
public and press.

§21A-2-6b. Commissioner to be furnished information by
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state tax commissioner; secrecy of informa-
tion; violation a misdemeanor.

(a) Notwithstanding the provisions of any other statute
in this code, specifically, but not exclusively, section five,
article ten, chapter eleven of this code, the state tax
commissioner shall deliver to the commissioner of the
bureau of employment programs the following informa-
tion: The names, addresses and other identifying
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information of all business receiving a business fran-
chise registration certificate.

(b) All information acquired by the bureau of employ-
ment programs commissioner pursuant to subsection (a)
of this section shall be used to implement and admin-
ister a single point of registration program as created
in section seven, article twelve, chapter eleven of this
code. The commissioner of the bureau of employment
programs, upon receiving the business franchise certif-
icate information made available pursuant to subsection
(a) of this section, shall contact all businesses receiving
a business franchise registration certificate and provide

all necessary forms to register the business under the
provisions of article five of this chapter.

(¢} Any officer or employee of this state who uses the
aforementioned information in any manner other than
the one stated herein or authorized elsewhere in this
code or who divulges or makes known in any manner
any of the aforementioned information shall be guilty of
a misdemeanor, and, upon conviction thereof, shall be
fined not more than one thousand dollars or imprisoned
in the county jail for not more than one year, or both,
together with cost of prosecution.

(d) Reasonable cost of compilation and production of
any information made available pursuant to subsection

(a) of this section shall be charged to the bureau of
employment programs.

(e) Information acquired by the bureau of employment
programs commissioner pursuant to subsection (a) of
this section shall not be subject to disclosure under the
provisions of chapter twenty-nine-b of this code.

§21A-2-8. Assistants and employees.
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The commissioner shall appoint, upon a nonpartisan
merit basis, the division and unit heads and such
assistants and employees as may be necessary to the
efficient operation of the bureau. He shall flx their
compensation in accordance with the provisions of
article six, chapter twenty-nine of this code.
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§21A-2-11. Dismissals, terminations, layoffs and sus-
pensions.

The commissioner shall establish regulations govern-
ing dismissals, terminations, layoffs and suspensions.
Severance of employees’ relationship with the bureau
shall be in accordance with these regulations. All
severances shall be for good cause. Failure to maintain
technical or professional qualifications shall be a good
cause for severance.

§21A-2-13. Deputies.
1 For the original determination of claims under this
2 chapter and chapter twenty-three of this code the

3 commissioner shall appoint a necessary number of
4 deputies as his representatives.

§21A-2-16. Federal-state cooperation.

1 The commissioner shall have all powers and duties
2 necessary to secure to the state the benefits of congres-
3 sional action for the promotion and maintenance of a
4 system of public employment offices. To this end the
5 provisions of the act referred to in the preceding section
6
7
8
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and such additional congressional action consistent with
the above act are accepted by the state and the state
pledges its observance and compliance therewith.

9 The bureau of employment programs, by its commis-
10 sioner, is designated the agent of this state for the
11 purpose of compliance with the act of Congress entitled
12 “An act to provide for the establishment of a national
13 employment system and for cooperation with states in
14 the promotion of such systems, and for other purposes,”
15 approved the sixth day of June, one thousand nine
16 hundred thirty-three, as amended: Prowvided, That the
17 functions formerly performed by the advisory council
18 under article three of this chapter, which advisory
19 council was required under the provisions of section
20 eleven of the Wagner-Peyser Act, shall be performed by
21 the state job training coordinating council in accordance
22 with section 122 (c) of the Job Training Partnership Act.

23 The bureau of employment programs, by its commis-
24 sioner, is designated the agent of this state for the
25 purpose of compliance with the act of Congress entitied
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“An act to provide for a job training program, and for
other purposes,” enacted the eighteenth day of October,
one thousand nine hundred eighty-two, as amended.

The bureau of employment programs, by its commis-
sioner, is designated the agent of this state for the
purpose of complying with and administering sections
sixteen and seventeen of an act of Congress entitled “An
act to extend and improve the unemployment compen-

sation program,” approved the first day of September,
one thousand nine hundred fifty-four.

The bureau of employment programs, by its commis-
sioner, is designated the agent of this state for the
purpose of complying with and administering an act of
Congress entitled “An act to amend Title XV of the
Social Security Act to extend the unemployment
insurance system to exservicemen, and for other
purposes,” approved the twenty-eighth day of August,
one thousand nine hundred fifty-eight.

The bureau of employment programs, by its commis-
sioner, is designated the agent of this state for the
purpose of complying with and administering an act of
Congress entitled “An act relating to manpower require-
ments, resources, development, and utilization, and for

other purposes,” approved the fifteenth day of March,
one thousand nine hundred sixty-two.

The bureau of employment programs, by its commis-
sioner, is designated the agent of this state for the
purpose of complying with and administering an act of
Congress entitled “An act to establish an effective
program to alleviate conditions of substantial and
persistent unemployment and under employment in
certain economically distressed areas,” approved the
first day of May, one thousand nine hundred sixty-one.

The bureau of employment programs, by its commis-
sioner, is designated the agent of this state for the
purpose of complying with and administering chapter
three of Title III of an act of Congress entitled “An act
to promote the general welfare, foreign policy, and
security of the United States through international
trade agreements and through adjustment assistance to
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domestic industry, agriculture, and labor, and for other
purposes,” approved the eleventh day of October, one
thousand nine hundred sixty-two.

The bureau of employment programs, by its commis-
sioner, is designated the agent of this state for the
purpose of complying with and administering an act of
Congress entitled “An act to provide for the establish-
ment of a temporary program of extended unemploy-
ment compensation, to provide for a temporary increase
in the rate of the federal unemployment tax, and for
other purposes,” approved the third day of January, one
thousand nine hundred sixty-one.

The bureau of employment programs, by its commis-
sioner, is also designated the agent of this state for the
purpose of complying with and administering other
programs of the United States government such as the
foregoing.

The commissioner of the bureau of employment
programs is designated as the officer of this state for
the purpose of complying with and administering the
tasks assigned to the bureau of employment programs
pursuant to section six, article two-b, chapter eighteen
of this code relating to the area vocational educational
program of this state.

The commissioner is also authorized to apply for an
advance to the unemployment compensation fund in
accordance with the conditions specified in Title XII of
the “Social Security Act,” as amended, in order to secure
to this state and its citizens the advantages available
under the provisions of that title.

In the administration of this chapter the commissicner
shall cooperate with the United States department of
labor to the fullest extent consistent with the provisions
of this chapter, and shall take such action through the
adoption of appropriate rules, regulations, administra-
tive methods and standards, as may be necessary to
secure to this state and its citizens all advantages
available under the provisions of the “Social Security
Act” which relate to unemployment compensation, the
“Federal Unemployment Tax Act,” the “Wagner-Peyser
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Act,” and the “Federal-State Extended Unemployment
Compensation Act of 1970.”

In the administration of the provisions in article six-
a of this chapter, which are enacted to conform with the
requirements of the “Federal-State Extended Unem-
ployment Compensation Act of 1970,” the commissioner
shall take such action as may be necessary (i) to ensure
that the provisions are so interpreted and applied as to
meet the requirements of such federal act, and (ii} to
secure this state the full reimbursement of the federal
share of extended and regular benefits paid under this
chapter which are reimbursable under said federal act.

§21A-2-16a. Work incentive program.

[ae ol

The bureau of employment programs, by its commis-
sioner, is hereby designated the sponsor or agent of the
United States department of labor for the establishment
and operation within the state of West Virginia of the
work incentive program for recipients of aid under Part
A of Title IV of the Social Security Act. Such work
incentive program is provided for in Part C of said Title
IV of said Social Security Act. Part C was enacted by
the Ninetieth Congress in Social Security Amendments
of 1967, Public Law 90-248, under Section 204 thereof.

The commissioner, on behalf of the bureau, may do
any and all acts necessary to establish and operate such
work incentive program within the state of West .
Virginia.

The commissioner is hereby empowered and author-
ized to enter into agreements with the secretary of labor,
or his designee, for the purpose of establishing and
operating said work incentive program, or any part
thereof, within the state of West Virginia.

§21A-2-23. Veteran's training program.

= SVUR -y

(1) The bureau of employment programs, by its
commissioner, is hereby authorized and empowered to
establish a training program for qualified veteran
medical personnel and former military medical corps-
men under the “medex” training program for the
training of medical assistants or any similar program.
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(2) The commissioner, on behalf of the bureau, may
do any and all acts necessary to establish and operate
such training program within the state of West
Virginia.

(8) The commissioner is hereby empowered and
authorized to receive funds to finance such program
from agencies of the United States government, includ-
ing the department of labor, the veterans administration
and the department of health, education and welfare,
and from other appropriate fund sources.

(4) In order to assist in the administration of this
program, the commissioner shall appoint an advisory
committee consisting of not more than nine members
which members shall be qualified medical professionals
and shall consist of representatives of state medical
departments and the state medical association. This
committee shall be advisory to the commissioner and
shall determine general guidelines for the development
and promotion of the program.

(5) The trainee under this program shall work under
the supervision of a licensed physician for a period of
one year and shall receive an appropriate training
allowance.

ARTICLE 2A. EMERGENCY EMPLOYMENT SUPPLEMENTAL

MATCHING PROGRAM.

§21A-2A-2. Definitions.
§21A-2A-4. Notice to private business employers; applications for prospective

employers.

§21A-2A-2. Definitions.

COo0-3F G OB

For the purposes of this article the following terms
shall have the following meanings, unless the context in
which they are used clearly indicates otherwise:

(1) “Commissioner” means the cormnmissioner of the
bureau of employment programs.

(2) “Private business” means any nongovernmental
business or industry in the private sector which
maintains an active, bona fide place of business in this
state, is duly qualified to do business in the state, and
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is in good standing under the laws of this state.

(3) “Eligible unemployed person” means any person
who is a bona fide resident of this state who has been
eligible for unemployment compensation benefits and
has received all the benefits available to him or her, and
who is not gainfully employed.

(4) “Head of household” means any person who: (A)
Claims one or more persons, other than the filing
taxpayer, as a dependent on his or her federal income
tax return; (B) has living in the same household one or
more dependents; and (C) receives no income from the
household and does not have a spouse or dependent
living in the same household who is employed in regular
full-time employment: Provided, That participation in
any public assistance program or receipt of public
assistance benefits shall not disqualify any person from
entitlement to head of household status.

§21A-2A-4. Notice to private business employers; applica-
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tions for prospective employers.

The commissioner, within fifteen days after the
effective date of legislation appropriating funds for the
implementation of this article, shall publish statewide a
notice to private business employers of the opportunity

. to employ eligible unemployed persons as provided for

under this article.

Any private business, as defined in section two of this
article, seeking to employ eligible unemployed persons
may make application at any local job service office on
forms to be supplied by the commissioner. Such forms
shall provide space for a listing of the nature of the
employment position available and the minimum
experience, skills and educational requirements there-
for. The form shall also provide space for an affidavit
by the employer that the employment position to be
filled is not being used in lieu of the recall of laid-off
workers, to replace existing employees or to supplement
the compensation paid existing employees. This affidavit
shall also contain a statement by the private business
employer that there is a reasonable expectation that this
employment may continue beyond the end of the six-



Ch. 16] Bureau oF EMPLOYMENT PROGRAMS 299

22
23
24
25
26
27
28
29
30
31
32

month reimbursement period provided for under this
article. At each job service office of the bureau of
employment programs, the commissioner shall cause to
be compiled a list of job openings under this program.
The list shall be available for inspection by any eligible
unemployed person applying for employment here-
under. The commissioner is authorized to require, prior
to approval of an application by an employer, examina-
tion of such records and documents of the employer as
the commissioner may consider necessary to ensure the
correctness and truthfulness of the employer’s affidavit.

ARTICLE 2B. GROUP INSURANCE PLANS FOR REGULAR

EMPLOYEES.

§21A-2B-1. Inaugurating group insurance plans.
§21A-2B-2. Acceptance of grants from United States department of labor,

bureau of employment security; state not to pay premiums.

§21A-2B-4. Payroll deductions; employee continuing in group after retire-

ment.

§21A-2B-1. Inaugurating group insurance plans.

The commissioner of the bureau of employment
programs is hereby authorized and empowered to
negotiate for, secure and adopt for the regular em-
ployees thereof (other than provisional, temporary,
emergency, and intermittent employees) who are in
employee status with the bureau of employment pro-
grams on and after effective date of this article, a policy
or policies of group insurance written by a carrier or
carriers chartered under the laws of any state and duly
licensed to do business in this state and covering life;
health; hospital care; surgical or medical diagnosis,
care, and treatment; drugs and medicines; remedial
care; other medical supplies and services; or any other
combination of these; and any other policy or policies of
group insurance which in the discretion of the commis-
sioner bear a reasonable relationship to the foregoing
coverages; but subject to the terms and conditions of this
article.

§21A-2B-2. Aecceptance of grants from United States

department of labor, bureau of employ-
ment security; state not to pay premiums.
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The group insurance plans so authorized to be
established shall be subject to the following terms and
conditions:

The commissioner is hereby authorized and empow-
ered to accept on behalf of the regular employees of the
bureau of employment programs, who in writing agree
to participate in any plan of group insurance, granted
funds provided by the United States department of
labor, bureau of employment security, to pay the
agency’s share of the premium cost of said group policy
or policies. The state of West Virginia shall not pay, or
be liable for the payment of, any portion of said
premiums for such group insurance.

§21A-2B-4. Payroll deductions; employee continuing in
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group after retirement.

(2) Whenever the above-described regular employees
shall indicate in writing that they have subscribed to
any of the aforesaid insurance plans on a group basis,
the commissioner of the bureau of employment pro-
grams is hereby authorized and empowered to approve
periodic premium deductions from the salary payments
due such employees as specified in a written assignment
furnished the commissioner by each such employee
subsecribing to a group insurance plan, which deductions
shall be made by the auditor of the state of West
Virginia.

(b) Upon proper requisition of the commissioner, the
auditor shall periodically issue a warrant payable as
specified in the requisition, for the total deductions from
the salaries of employees participating in any such
group insurance plan. To promote efficiency and
economy in making deductions and issuing warrants as
provided herein, the auditor is authorized to promulgate
rules and regulations specifying the form and the time
and manner of presentation of requisitions issued
pursuant to this section.

{c) When a participating employee shall retire from
his employment, he may, if he so elects and the
insurance carrier or carriers agree, remain a member
of the group plan by paying the entire premium for the
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26 coverage involved.
ARTICLE 2C. VETERANS INCENTIVE PROGRAM.
*§21A-2C-6. Program administration.

1 The program established by this article shall be
2 conducted primarily under the direction of the division
3 of employment service of the bureau of employment
4 programs. Each veteran who qualifies under this article
5 for participation in this program shall be given, upon
6 request, a voucher from a local employment service
7 office certifying that the veteran is eligible for partic-
8 ipation in the program described in this article. The
9 voucher shall be in a form prescribed by the commis-
10 sioner of the bureau of employment programs and the
11 commissioner may conduct such investigations and
12  collect such data as he considers necessary to ensure that
13 each veteran applying for the voucher is actually
14 qualified for participation in the program.

15 When an employer employs a veteran who presents
16 the voucher herein provided for, the employer shall
17 submit the voucher along with basic information to the
18 bureau of employment programs as may be required for
19 participation in this program. Each year, the commis-
20 sioner of the bureau of employment programs shall
21 certify to the state tax commissioner a list of employers
22 who may be qualified to receive a tax credit under this
23 program. In order to receive the appropriate tax credit,
24 an employer must file for the tax credit provided for
25 under this article as required by section forty-two,
26 article twenty-one, chapter eleven of this code or by
27 section twelve, article twenty-four, chapter eleven of this
28 code.

ARTICLE 5. EMPLOYER COVERAGE AND RESPONSIBILITY.

§21A-5-10a. Optional assessments on employers and employees.

§21A-5-16.  Collection of payments.

§21A-5-17b. Comity in coilection of past-due payments and overpayments.

§21A-5-10a. Optional assessments on employers and

employees.

1 (a) On and after the first day of July, one thousand
2 nine hundred eighty-seven, if the commissioner deter-

*Clerk’s Note: This section was also amended by H.B. 2834 (Chapter 170),
which passed subsequent to this act.
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mines for a given projected quarter that the rates
established under the provisions of section ten of this
article will not result in payments being made to the
unemployment compensation fund in an amount suffi-
cient to finance the payment of benefits during such
quarter, the commissioner shall certify such fact to the
governor, and the governor shall, by executive order,
direct the commissioner to establish a level of assess-
ment for employees and employers in accordance with
the provisions of this section which is sufficient to
prevent, to the extent possible, a deficit in the funds
available to pay benefits to eligible individuals.

(b) Pursuant to such executive order, every employer,
contributing and reimbursable, subject to this chapter,
shall be required to withhold from all persons in his
employment an assessment which shall be in an amount
not to exeeed fifteen one hundredths (15/100) of one
percent of an employee’s gross wages, which amount,
together with an assessment contributed by the em-
ployer in an amount as determined in accordance with
the provisions of subsection (¢) of this section, except for
reimbursable employers who shall not be assessed, shall
be paid to the bureau of employment programs on a
form prescribed by the commissioner, at the same time
and under the same conditions as the quarterly contri-
bution payments required under the provisions of
section seven, article five, chapter twenty-one-a of this
code. The commissioner shall have the right to collect
any delinquent assessments under this section in the
same manner as provided for in section sixteen, article
five, chapter twenty-one-a of this code; and in addition,
any delinquency hereunder shall bear interest as set

forth in section seventeen, article five, chapter twenty-
one-a of this code.

(¢) The commissioner shall establish the exact
amounts of the employers’ and employees’ assessments
at a level sufficient to generate the revenues needed to
prevent a deficit which would otherwise result from the
payment of benefits to eligible individuals, subject only
to the limitation established in the preceding subsection
(b) of this section. After determining the level of
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assessment on the gross wages of employees, the
commissioner shall determine a rate of assessment to be
imposed upon employers, except reimbursable employ-
ers, which rate shall be expressed as a percentage of
wages as defined in section three, article one of this
chapter, and which is sufficient to cause the total
statewide assessment on such employers to equal the
total statewide assessment imposed upon employees.

Notwithstanding any other provision of this section to
the contrary, the solvency assessments on employers and
employees established by this section hereby terminate
on the first day of April, one thousand nine hundred
ninety.

§21A-5-16. Collection of payments.

(1) The commissioner in the name of the state shall
commence a civil action against an employer who, after
due notice, defaults in any payment or interest thereon.
If judgment is against the employer he shall pay the
costs of the action. Civil actions under this section shall
be given preference on the calendar of the court over
all other civil actions except petitions for judicial review
under article seven of this chapter and cases arising
under the workers’ compensation law.

(2) A payment and interest thereon due and unpaid
under this chapter shall be a debt due the state in favor
of the commissioner. It shall be a personal obligation of
the employer and shall, in addition thereto, be a lien,
enforceable by suit in equity, upon all the property of
the employer: Provided, That no such lien shall be
enforceable as against a purchaser (including lien
creditor) of real estate or personal property for a
valuable consideration, without notice, unless docketed
as provided in chapter ninety-nine, acts of the Legisla-
ture, regular session, one thousand nine hundred forty-
three.

(3) In addition to all other civil remedies prescribed
herein the commissioner may in the name of the state
distrain upon any personal property, including intan-
gibles, of any employer delinquent for any payment and
interest thereon. If the commissioner has good reason to
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believe that such property or a substantial portion
thereof is about to be removed from the county in which
it is situated, he may likewise distrain in the name of
the state before such delinquency occurs. For such
purpose, the commissioner may require the services of
a sheriff of any county in the state in levying such
distress in the county in which such sheriff is an officer
and in which such personal property is situated. A
sheriff so collecting any payments and interest thereon
shall be entitled to such compensation as is provided by

law for his services in the levy and enforcement of
executions.

(4) In case a business subject to the payments and
interest thereon imposed under this chapter shall be
operated in connection with a receivership or insolvency
proceeding in any state court in this state, the court
under whose direction such business is operated shall,
by the entry of a proper order or decree in the cause,
make provision, so far as the assets in administration

will permit, for the regular payment of such payments
as the same become due.

(5) The secretary of state of this state shall withhold
the issuance of any certificate of dissolution or with-
drawal in the case of any corporation organized under
the laws of this state, or organized under the laws of
another state and admitted to do business in this state,
until notified by the commissioner that all payments and
interest thereon against any such corporation which is
an employer under this chapter have been paid or that

provision satisfactory to the commissioner has been
made for payment.

(6) In any case where an employer defaults in
payments, or interest thereon, for as many as two
calendar quarters, which quarters need not be consec-
utive, and remains delinquent after due notice, and the
commissioner has been unable to collect such payments
by any of the other civil remedies preseribed herein, the
commissioner may bring action in the circuit court of
Kanawha county to enjoin such employer from contin-
uing to carry on the business in which such liability was
incurred: Provided, That the commissioner may as an
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alternative to this action require such delinquent
employer to file a bond in the form prescribed by the
commissioner with satisfactory surety in an amount not
less than fifty percent more than the tax due.

(7) All state, county, district and municipal officers
and agents making contracts on behalf of the state of
West Virginia or any political subdivision thereof shall
withhold payment in the final settlement of such
contracts until the receipt of a certificate from the
commissioner to the effect that all payments and
interest thereon accrued against the contractor under
this chapter have been paid or that provisions satisfac-
tory to the commissioner have been made for payment.
Any official viclating this section shall be guilty of a
misdemeanor, and, on conviction thereof, shall be fined
not more than one thousand dollars or imprisoned not
exceeding one year in the county jail, or shall be subject
to both such fine and imprisonment, in the discretion of
the court.

§21A-5-17b. Comity in collection of past-due payments
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and overpayments.

The courts of this state shall recognize and enforce
liabilities for unemployment contributions imposed by
other states which extend a like comity to this state. The
commissioner in the name of this state is hereby
empowered to sue in the courts of any other jurisdiction
which extends such comity, to colleet unemployment
contributions and interest due this state. The officials of
other states which by statute or otherwise extend a like
comity to this state may sue in the courts of this state,
to collect for such contributions and interest and
penalties if any, due such state; in any such case the
commissioner of the bureau of employment programs of
this state may through his legal assistant or assistants
institute and conduct such suit for such other state.

Notwithstanding any other provisions of this chapter,
the commissioner may recover an overpayment of
benefits paid to any individual under this state or
another state law or under an unemployment benefit
program of the United States.
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ARTICLE 6. EMPLOYEE ELIGIBILITY; BENEFITS.
§21A-6-9. Place of payment.

1
2
3
4
5

Benefits shall be paid through employment offices or,
if the commissioner by rules so preseribes, through the
bureau of employment programs’ offices, in accordance

with such regulations as the commissioner shall pre-
scribe.

ARTICLE 7. CLAIM PROCEDURE.

§21A-7-23. Trial; preference on calendar.

1 Except as limited by section twenty-one of this article,
2 a decision of the board taken to the circuit court of
3 Kanawha county for judicial review shall be tried as any
4 other civil action: Provided, That such actions shall have
5 preference on the calendar of the court over all other
6 civil actions, except cases arising under the workers’
7 compensation law.

ARTICLE 10. GENERAL PROVISIONS.

§21A-10-11. Requiring information; use of information; libel and slander

actions prohibited.
§21A-10-19.

Disclosure of information to child support agencies.

§21A-10-20. Disclosure of information to feod stamp agencies.

§21A-10-22.

Disclosure of information to department of housing and urban
development.

§21A-10-11. Requiring information; use of information;

1
2
3
4
5
6
T
8
9

10
11

libel and slander actions prohibited.

(a) The commissioner may require an employing unit
to provide sworn or unsworn reports concerning:

(1) The number of individuals in its employ.
(2) Individually their hours of labor.
(8) Individually the rate and amount of wages.

(4) Such other information as is reasonably connected
with the administration of this chapter.

(b) Information thus obtained shall not be published
or be open to public inspection so as to reveal the
identity of the employing unit or the individual.

(c) Notwithstanding the provisions of subsection (b) of
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this section, the commissioner may provide information
thus obtained to the following governmental entities for
purposes consistent with state and federal laws:

(1) The United States department of agriculture;

(2) The state agency responsible for enforcement of the
medicaid program under Title XIX of the Social
Security Act;

(3) The United States department of health and
human services or any state or federal program
operating and approved under Title I, Title II, Title X,
Title XIV or Title XVI of the Social Security Act;

(4) Those agencies of state government responsible for
economic and community development; secondary, post-
secondary and vocational education; vocational rehabil-
itation, employment and training, including, but not
limited to, the administration of the perkins act and the
Jjob training and partnership act;

(6) The tax division, but only for the purposes of
collection and enforcement;

(6) The division of labor for purposes of enforcing the
wage bond provisions of chapter twenty-one of this code;

(7) Any agency of this or any other state, or any
federal agency, charged with the administration of an
unemployment compensation law or the maintenance of
a system of public employment offices;

(8) Any claimant for benefits or any other interested
party to the extent necessary for the proper presentation
or defense of a claim; and

(9) The division of workers’ compensation for purposes
of collection and enforcement: Provided, That the
division of workers’ compensation shall provide similar
information to the other divisions of the bureau of
employment programs.

(d) The agencies or organizations which receive
information under subsection (c¢) shall agree that such
information shall remain confidential so as not to reveal
the identity of the employing unit or the individual



308

49

50
51
52
53
54

55
56
57
58
59

60
61
62
63
64

65
66
67
68
69

BUREAU oF EMPLOYMENT PROGRAMS [Ch. 16

consistent with the provisions of this chapter.

(e) The commissioner may, before furnishing any
information permitted under this section, require that
those who request the information shall reimburse the

division of employment security for any cost associated
therewith.

(f) The commissioner may refuse to provide any
information requested under this section if the agency
or organization making the request does not certify that
it will comply with the state and federal law protecting
the confidentiality of such information.

A person who violates the provisions of this section
shall be guilty of a misdemeanor, and, upon conviction
thereof, shall be fined not less than twenty dollars nor
more than two hundred dollars, or imprisoned not
longer than ninety days, or both.

No action for slander or libel, either criminal or civil,
shall be predicated upon information furnished by any
employer or any employee to the commissioner in

connection with the administration of any of the
provisions of this chapter.

§21A-10-19. Disclosure of information to child support
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agencies.

(1) The bureau of employment programs shall dis-
close, upon request, to officers or employees of any state
or local child support enforecement agency, to employees
of the secretary of health and human services, any wage
and benefit information with respect to an identified
individual which is contained in its records.

The term “state or local child support enforcement
agency” means any agency of a state or political
subdivision thereof operating pursuant to a plan
described in sections 453 and 454 of the Social Security
Act, which has been approved by the secretary of health

and human services under Part D, Title IV of the Social
Security Act.

(2) The requesting agency shall agree that such
information is to be used only for the purpose of
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establishing and collecting child support obligations
from, and locating, individuals owing such obligations
which are being enforced pursuant to a plan described
in sections 453 and 454 of the Social Security Act which
has been approved by the secretary of health and human
services under Part D, Title IV of the Social Security
Act.

(3) The information shall not be released unless the
requesting agency agrees to reimburse the costs
involved for furnishing such information.

(4) In addition to the requirements of this section, all
other requirements with respect to confidentiality of
information obtained in the administration of this
chapter and the sanctions imposed on improper disclo-
sure shall apply to the use of such information by
officers and employees of child support agencies.

§21A-10-20. Disclosure of information to food stamp

1
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agencies.

(1) The bureau of employment programs shall dis-
close, upon request, to officers and employees of the
United States department of agriculture and any state
food stamp agency, with respect to an identified
individual, any of the following information which is
contained in its records:

(a) Wage information;

(b) Whether the individual is receiving, has received,
or has made application for unemployment compensa-
tion and the amount of any compensation being received
or to be received by such individual,

(¢} The current or most recent home address of the
individual; and

(d) Whether the individual has refused an offer of
employment and if so, a description of the employment
offered and the terms, conditions and rate of pay
therefor.

(2) The term “state food stamp agency” means any

agency described in section (3) (n} (1) of the Food Stamp
Act of 1977 which administers the food stamp program
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established under such act.

(3) The requesting agency shall agree that such
information shall be used only for purposes of determin-
ing the applicant’s eligibility for benefits, or the amount

of benefits, under the food stamp program established
under the Food Stamp Act of 1977.

(4) In addition to the requirements of this section, all
other requirements with respect to confidentiality of
information obtained in the administration of this
chapter and the sanctions imposed for improper disclo-
sure of information obtained in the administration of
this article shall apply to the use of such information by
the officers and employees of any food stamp agency or
the United States department of agriculture.

§21A-10-22, Disclosure of information to department of

housing and urban development.

(1) The bureau of employment programs shall dis-
close, upon request, to officers and employees of the
department of housing and urban development and to
representatives of public housing agencies, any wage
and benefit information with respect to an identified
individual which is contained in its records. The term
“public housing agencies” means any agency described

in section 3 (b) (6) of the United States Housing Act of
1937.

(2) The requesting agency shall agree that such
information is to be used only for the purpose of
determining an individual’s eligibility for benefits, or
the amount of benefits under any housing assistance

program of the department of housing and urban
development.

(3) The information shall not be released unless the

requesting agency agrees to reimburse the costs
involved for furnishing sueh information.

(4) In addition to the requirements of this section, all
other requirements with respect to confidentiality of
information obtained in the administration of this
chapter and the sanctions imposed on improper disclo-
sure shall apply to the use of such information by
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officers and employees of any public housing agency or
the department of housing and urban development.

CHAPTER 23. WORKERS' COMPENSATION.

Article

1.
2.

3.
4.
4A.
4B.
4C.
5.

Generzal Administrative Provisions.

Employers and Employees Subject to Chapter; Extraterritorial
Coverage.

Workers’ Compensation Fund.

Disability and Death Benefits.

Disabled Workers’ Relief Fund.

Coal-Workers’ Pneumoconiosis Fund.

Employers’ Excess Liability Fund.

Review,

ARTICLE 1. GENERAL ADMINISTRATIVE PROVISIONS.

§23-1-

1. Commissioner of the bureau of employment programs; official seal;
legal services.

§23-1-2. Payment of salaries and expenses — Generally.
§23-1-3. Payment of salaries and expenses — Manner; limitation.
§23-1-6. Employment of secretary and other assistants; compensation and

travel expenses thereof.

§23-1-10. Fee of officer serving subpoena; fees and mileage of witnesses.
§23-1-14. Blank forms.

§23-1-

16. Omission to subscribe to workers’ compensation fund or to perform
duty required by commissioner; perjury.

§23-1-17. Annual report by commissioner and occupational pneumoconiosis

board.

§23-1-18. Compensation programs advisory board created; membership; ap-

pointment; terms; meetings; duties; annual reports.

§23-1-1. Commissioner of the bureau of employment

OOk W -

programs; official seal; legal services.

The commissioner of the bureau of employment
programs appointed under the provisions of section one,
article two of chapter twenty-one-a, has the sole
responsibility for the administration of this chapter. In
the administration of this chapter, the commissioner
shall exercise all the powers and duties described in this
chapter and in article two of chapter twenty-one-a of
this code. The commissioner shall have an official seal
for the authentication of orders and proceedings, upon
which seal shall be engraved the words “West Virginia
Commissioner of Employment Programs” and such
other design as the commissioner may prescribe. The
courts in this state shall take judicial notice of the seal
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of the commissioner and in all cases copies of orders,
proceedings or records in the office of the West Virginia

commissioner of employment programs shall be equal to
the original in evidence.

The attorney general shall perform all legal services
required by the commissioner under the provisions of
this chapter: Provided, That in any case in which an
application for review is prosecuted from any final
decision of the workers’ compensation appeal board to
the supreme court of appeals, as provided by section
four, article five of this chapter, or in any court
proceeding before the workers’ compensation appeal
board, or in any proceedings before the office of judges,
in which such representation shall appear to the
commissioner to be desirable, the commissioner may
designate a regular employee of this office, qualified to
practice before such court to represent the commissioner
upon such appeal or proceeding, and in no case shall the
person so appearing for the commissioner before the

court receive remuneration therefor other than such
person’s regular salary.

§23-1-2. Payment of salaries and expenses — Generally.

1
2
3
4
5
6
7
8
9
10
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All expenses peculiar to the administration of this
chapter, and, when on official business, the traveling
and incidental expenses of the commissioner and
salaries or other compensation, traveling and other
expenses of all officers or employees of the commis-
sioner, and all expenses for furniture, books, maps,
stationery, appliances, property of all kinds and dues for
membership in all organizations pertaining to workers’
compensation or safety in which the commissioner
considers it advisable to maintain membership, shall be
paid out of the workers’ compensation fund.

§23-1-3. Payment of salaries and expenses — Manner;

1
2
3
4
5

limitation.

All payments of salaries and expenses in the admin-
istration of this chapter shzall be made by the state
treasurer upon requisitions signed by the commissioner,
directed to the auditor of the state, who shall draw his
warrant therefor, and any such payment shall be
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charged to the workers’ compensation fund: Provided,
That the total charges against such fund under this
section for any one fiscal year shall not exceed the
amount appropriated therefor.

[dodie oBEN Bl ]

§23-1-6. Employment of secretary and other assistants;
compensation and travel expenses thereof.

The commissioner may employ a secretary, actuary,
accountants, inspectors, examiners, experts, clerks,
stenographers and other assistants, and fix their
compensation, which shall be paid as provided in
sections two and three of this article. The commissioner,
secretary, actuaries, accountants, inspectors, examiners,
experts, clerks, stenographers and other assistants who
may be employed shall be entitled to receive from the
workers’ compensation fund their actual and necessary
10 expense while traveling on business of the commis-
11 sioner. Such expenses shall be itemized and sworn to by
12 the person who incurred the expense, and shall be
13 subject to the approval of the commissioner.
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§23-1-10. Fee of officer serving subpoena; fees and
mileage of witnesses.

Each officer who serves such subpoenas shall receive
the same fee as a sheriff, and each witness who appears
in obedience to a subpoena before the commissioner, or
an inspector, or an examiner, shall receive for his
attendance the fees and mileage provided for witnesses
in civil cases in the circuit court, which shall be audited
and paid out of the workers’ compensation fund in the
same manner as other expenses are audited and paid,
if such witness was subpoenaed without the request of
10 either claimant or employer at the instance of the
11 commissioner or an inspector or an examiner. The
12 witness fees and mileage of any witness subpoenaed by,
183 or at the instance of, either claimant or employer shall
14  be paid by the party who subpoenas such witness.

§23-1-14. Blank forms.

1 The commissicner shall prepare and furnish free of
2 cost blank forms (and provide in his rules for their
3 distribution so that the same may be readily available)

OO0k W=
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of applications for benefits for compensation from the
workers’ compensation fund, or directly from employers,
as the case may be, notices to employers, proofs of injury
or death, of medical attendance, of employment and
wage earnings, and such other blanks as may be deemed
proper and advisable, and it shall be the duty of

employers to constantly keep on hand a sufficient supply
of such blanks.

§23-1-16. Omission to subscribe to workers’ compensation

1
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fund or to perform duty required by com-
missioner; perjury.

Any person, firm or corporation which is required by
the provisions of this chapter to subscribe to the
workers’ compensation fund, and which knowingly fails
to subscribe thereto, or which knowingly fails to make
any report or perform any other act or duty required
by the commissioner within the time specified by the
commissioner, shall be guilty of a misdemeanor, and,
upon conviction thereof, shall be fined not more than
five thousand dollars. Any person or firm, or the officer
of any corporation, who knowingly makes a false report
or statement under oath, affidavit or certification
respecting any information required by the commis-
sioner, or who shall knowingly testify falsely in any
proceeding before the commissioner, shall be considered

guilty of perjury, and, upon conviction thereof, shall be
punished as provided by law.

§23-1-17. Annual report by commissioner and occupa-

tional pneumoconiosis board.

Annually, on or about the fifteenth day of September
in each year, the commissioner and the occupational
pneumoconiosis board shall make a report as of the
thirtieth day of June addressed to the governor, which
shall include a statement of the causes of the injuries
for which the awards were made, an explanation of the
diagnostic techniques used by the occupational pneumo-
coniosis board and all examining physicians to deter-
mine the presence of disease, the extent of impairment
attributable thereto, a description of the scientific
support for such techniques, and a summary of public
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and private research relating to problems and preven-
tion of occupational diseases. The report shall include a
detailed statement of all disbursements, and the
condition of the fund, together with any specific
recommendations for improvements in the workers’
compensation law and for more efficient and responsive
administration thereof, which the commissioner may
consider appropriate. Copies of all annual reports shall
be filed with the secretary of state and shall be made
available to the Legislature and to the public at large.

§23-1-18, Compensation programs advisory beard
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created; membership; appointment; terms;
meetings; duties; annual reports.

There is hereby created an advisory board to the
commissioner of the bureau of employment programs to
be known as “the compensation programs advisory
board”.

The compensation programs advisory board consists
of thirteen members. The commissioner of the bureau
of employment programs is an ex officio member of the
board whose term as such member continues for that
period in which he holds that office. The other twelve
members of the board shall be appointed by the
governor with three members representing employees
subject to this chapter and chapter twenty-one-a of this
code, three members representing employers subject to
this chapter and chapter twenty-one-a of this code, three
members representing providers of medical services to
such employees for which such providers are compen-
sated under the provisions of this chapter, and three
members representing the citizens of this state. The
term of each member except the commissioner shall be
three years. Of the persons originally appointed, four
members, including one member of each of the four
representative groups, shall be designated to serve for
terms of one year each, four members, including one
member of each of the four representative groups, shall
be designated to serve for terms of two years each and
four members, including one member of each of the four
representative groups, shall be designated to serve for
a term of three years each. The terms of 2ll the initially
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appointed members of the board shall begin on the first
day of July, one thousand nine hundred ninety-one.
Upon the expiration of each of such initial appointments
the term of each new appointee shall be three years, but
any person appeinted to fill a vacancy occurring prior
to the expiration of the term for which his predecessor
was appointed shall be appointed only for the remainder
of such term. Each member shall serve until the
appointment and qualification of his successor.
Members shall be eligible for reappointment. No more

than seven of the twelve members appointed by the
governor may be of the same political party.

The commissioner shall serve as chairman of the
board. The other twelve members shall select one of
their number to serve as vice chairman of the board and
to preside in the absence of the commissioner. Meetings
may be held at any time at the call of the commissioner.
The commissioner shall call a meeting whenever a
majority of the other members of the board request the

commissioner to do so. At least one meeting shall be held
annually.

The purpose of the board and the duty of its members
are to advise the commissioner on matters pertinent to
the administration of the workers’ compensation pro-
gram and the unemployment compensation program,
and such other matters as the commissioner may desire.
The board shall consider any matter brought before it
by the commissioner or any appointed member and may
consider any matter referred to it by a person not a
member of the board. At the conclusion of its consider-
ation of any proposal the board shall make its recom-
mendation to the commissioner. The commissioner is not
bound by any recommendation of the board. The board
also may formulate general or long-range plans for

improvements in the administration of the programs for
the consideration of the commissioner.

By the second Wednesday of January of each year the
board shall prepare and deliver to the commissioner and
to the Legislature a report of all the matters it
considered, recommendations it made and plans it
formulated during the preceding calendar year. The



Ch. 16] Bureau oF EMPLOYMENT PROGRAMS 317

70 report shall include any recommendations it may have
71 for changes in the law which would be necessary to
72  implement any of its administrative recommendations.

ARTICLE 2. EMPLOYERS AND EMPLOYEES SUBJECT TO CHAP-
TER; EXTRATERRITORIAL COVERAGE.

§23-2-1c.  Extraterritorial coverage.

§23-2-6. Exemption of contributing employers from liability.

§23-2-8. Liability of employer electing not to pay or defaulting in payment
of premiums; certain common-law defenses prohibited;
exceptions.

§23-2-11.  Partial invalidity of chapter.

§23-2-1c. Extraterritorial coverage.

1 Whenever, with respect to an employee of an employer
2 who is a subscriber in good standing to the workers’
3 compensation fund or an employer who has eiected to
4 pay compensation directly, as provided in section nine
5 of this article, there is a possibility of conflict with
6 respect to the application of workers’ compensation laws
7 Dbecause the contract of employment is entered into and
8 all or some portion of the work is performed or is to be
9 performed in a state or states other than this state, the
10 employer and the employee may agree to be bound by
11 the laws of this state or by the laws of such other state
12 in which all or some portion of the work of the employee
13 is to be performed. Such agreement shall be in writing
14 and filed with the commissioner within ten days after
156 execution thereof and shall remain in effect until
16 terminated or modified by agreement of the parties
17 similarly filed. If the parties agree to be bound by the
18 laws of this state, an emplovee injured within the terms
19 and provisions of this chapter shall be entitled to
20 Dbenefits under this chapter regardless of the situs of the
21 injury or exposure to occupational pneumoconiosis or
22 other occupational disease, and the rights of the
23 employee and his dependents under the laws of this state
24 shall be the exclusive remedy against the employer on
25 account of injury, disease or death in the course of and
26 as a result of the employment.

27 If the parties agree to be bound by the laws of another
28 state and the employer has complied with the laws of
29 that state, the rights of the employee and his dependents
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under the laws of that state shall be the exclusive
remedy against the employer on account of injury,
disease or death in the course of and as a result of the
employment without regard to the situs of the injury or

exposure to occupational pnéumoconiosis or other
occupational disease.

If the employee is a resident of a state other than this
state and is subject to the terms and provisions of the
workers’ compensation law or similar laws of a state
other than this state, such employee and his dependents
shall not be entitled to the benefits payable under this
chapter on account of injury, disease or death in the
course of and as a result of employment temporarily
within this state, and the rights of such employee and
his dependents under the laws of such other state shall
be the exclusive remedy against the employer on
account of such injury, disease or death.

If any employee or his dependents be awarded
workers’ compensation benefits or recover damages
from the employer under the laws of another state for
an injury received in the course of and resulting from
the employment, the amount so awarded or recovered,
whether paid or to be paid in future installments, shall
be credited against the amount of any benefits payable
under this chapter for the same injury.

§23-2-6. Exemption of contributing employers from
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liability.

Any employer subject to this chapter who shall
subscribe and pay into the workers' compensation fund
the premiums provided by this chapter or who shall
elect to make direct payments of compensation as herein
provided shall not be liable to respond in damages at
common law or by statute for the injury or death of any
employee, however occurring, after so subscribing or
electing, and during any period in which such employer
shall not be in default in the payment of such premiums
or direet payments and shall have complied fully with
all other provisions of this chapter. The continuation in
the service of such employer shall be considered a
waiver by the employee and by the parents of any minor
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employee of the right of action as aforesaid, which the
employee or his or her parents would otherwise have:
Provided, That in case of employers not required by this
chapter to subscribe and pay premiums into the
workers’ compensation fund, the injured employee has
remained in such employer’s service with notice that his
employer has elected to pay into the workers’ compen-
sation fund the premiums provided by this chapter, or
has elected to make direct payments as aforesaid.

§23-2-8. Liability of employer electing not to pay or
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defaulting in payment of premiums; certain
common-law defenses prohibited; exceptions.

All employers required by this chapter to subseribe
to and pay premiums into the workers’ compensation
fund, except the state of West Virginia, the governmen-
tal agencies or departments created by it, and munic-
ipalities and political subdivisions of the state, and who
do not subscribe to and pay premiums into the workers’
compensation fund as required by this chapter and have
not elected to pay individually and directly or from
benefit funds compensation and expenses to injured
employees or fatally injured employees’ dependents
under the provisions of section nine of this article, or
having so subseribed or elected, shall be in default in
the payment of same, or not having otherwise fully
complied with the provisions of section five or section
nine of this article, shall be liable to their employees
(within the meaning of this article) for all damages
suffered by reason of personal injuries sustained in the
course of employment caused by the wrongful act,
neglect or default of the employer or any of the
employer’s officers, agents or employees while acting
within the scope of their employment and in the course
of their employment and also to the personal represen-
tatives of such employees where death results from such
personal injuries, and in any action by any such
employee or personal representative thereof, such
defendant shall not avail himself of the following
common-law defenses: The defense of the fellow-servant
rule; the defense of the assumption of risk; or the defense
of contributory negligence; and further shall not avail
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himself of any defense that the negligence in question
was that of someone whose duties are prescribed by
statute: Provided, That such provision depriving a
defendant employer of certain common-law defenses
under the circumstances therein set forth shall not apply
to an action brought against a county court, board of
education, municipality, or other political subdivision of
the state or against any employer not required to cover
his employees under the provisions of this chapter.

§23-2-11. Partial invalidity of chapter.
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If any employer shall be adjudicated to be outside the
lawful scope of this chapter, the chapter shall not apply
to him or his employee; or if any employee shall be
adjudicated to be outside the lawful scope of this
chapter, because of remoteness of his work from the
hazard of his employer’s work, any such adjudication
shall not impair the validity of this chapter in other
respects, and in every such case an accounting in
accordance with the justice of the case shall be had of
moneys received. If the provisions of this chapter for the
creation of the workers’ compensation fund, or the
provisions of this chapter making the compensation to
the employee provided in it exclusive of any other
remedy on the part of the employee, shall be held
invalid, the entire chapter shall be thereby invalidated
and an accounting according to the justice of the case
shall be had of money received. In other respects an
adjudication of invalidity of any part of this chapter
shall not affect the validity of the chapter as a whole
or any part thereof.

ARTICLE 3. WORKERS' COMPENSATION FUND.

§23-3-1a. Transfer of silicosis fund to workers’ compensation fund; claims

under former article six.

§23-3-2. Custody, investment and disbursement of fund.
§23-3-3. Investment of surplus funds required.

§23-3-1a. Transfer of silicosis fund to workers’ compen-

sation fund; claims under former article six.

1 Ten percent of the funds collected and held as the
2 workers’ compensation silicosis fund under the provi-
3

sions of former article six of this chapter, which article
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is by this act repealed, shall be transferred to and made
a part of the workers’ compensation fund provided for
in the preceding section, and the balance thereof shall
be refunded to the subscribers thereto in proportion to
their contributions to the same under the provisions of
szaid former article six; and all awards heretofore made
under the provisions of article six shall be paid from the
workers’ compensation fund, or directly by the em-
ployer, under order of the commissioner, if the employer
has elected to carry his own risk under the provisions
of section nine, article two of this chapter: Prowded,
That notwithstanding the repeal of said article six, the
provisions thereof shall be applicable in all cases of the
disease or death, because of silicosis, or an employee
whose last exposure to silicon dioxide dust has occurred
prior to the effective date of this section, whose elaim
or application for compensation benefits for silicosis, or
that of his dependent, has not been filed prior to said
date, and whose employer, at the time of such exposure,
was subject to the provisions of said article six.

§23-3-2. Custody, investment and disbursement of fund.

The state treasurer shall be the custedian of the
workers’ compensation fund and all premiums, deposits
or other moneys paid thereto shall be deposited in the
state treasury to the credit of the workers’ compensation
fund in the manner prescribed in section five, article
two of this chapter. The workers’ compensation fund
shall consist of the premiums and deposits provided by
this chapter and all interest accruing thereto upon
investments and deposits in the state depositories, and
any other moneys or funds which may be given,
appropriated or otherwise designated or accruing
thereto. Said fund shall be a separate and distinet fund
and shall be so kept upon the books and records of the
auditor and treasurer and the state depositories in
which any part is deposited. Disbursements therefrom
shall be made upon requisitions signed by the secretary
and approved by the commissioner of the bureau of
employment programs.

The board of investments shall have authority to
invest the surplus, reserve or other moneys belonging to
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the fund in the bonds of the United States, notes or
bonds of this state, bridge revenue bonds of this state
issued prior to the first day of January, one thousand
nine hundred thirty-nine, or any bonds issued to refund
the same, bonds of any county, city, town, village or
school district of the state. No such investment shall be
made, nor any investment sold or otherwise disposed of
without the concurrence of a majority of all members
of the board of investments. It shall be the duty of every
county, school district or municipality issuing any
bonds, to offer the same in writing to the board of
investments, prior to advertising the same for sale, and
the board of investments shall, within fifteen days after
receipt of such offer, accept the same and purchase such
bonds, or any portion thereof at par and acecrued
interest, or reject such offer. All securities purchased by
the board of investments for investment for the workers’
compensation fund shall be placed in the hands of the
state treasurer as the custodian thereof, and it shall be
his duty to keep and account for the same as he keeps
and accounts for other securities of the state, and to
collect the interest thereon as the same becomes due and
payable and the principal when the same is due. No
notes, bonds or other securities shall be purchased by
the board of investments until and unless the attorney
general shall investigate the issuance of such notes,
bonds or securities and shall give a written opinion to
the board that the same have been regularly issued
according to the constitution and the laws of this state,
which opinion, if such notes, bonds or securities be

purchased, shall be filed with the treasurer with such
bonds or securities.

§23-3-3. Investment of surplus funds required.

1
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Whenever there shall be in the state treasury any
funds belonging to the workers’ compensation fund not
likely, in the opinion of the commissioner, to be required
for immediate use, it shall be the duty of the board of
investments to invest the same as prescribed in the
preceding section. Whenever it may become necessary
or expedient to use any of the funds so invested, the
board of investments, at the direction of the commis-
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9 sioner, shall collect, sell or otherwise realize upon any
10 investment to the amount considered necessary or
11  expedient to use.

ARTICLE 4. DISABILITY AND DEATH BENEFITS.

§23-4-1c. Payment of temporary total disability benefits directly to claimant;
payment of medical benefits; payments of benefits during
protest; right of commissioner to collect payments improperly
made.

§23-4-2. Disbursement where injury is self-inflicted or intentionally caused
by employer; legislative declarations and findings; “deliberate
intention” defined.

§23-4-7. Release of medical information to employer; legislative findings;
effect of application for benefits; duty of employer.

§23-4-14. Computation of benefits.

§23-4-1c. Payment of temporary total disability benefits
directly to c¢laimant; payment of medical
benefits; payments of benefits during protest;
right of commissioner to collect payments
improperly made.

{a) In any claim for benefits under this chapter, the
commissioner shall determine whether the claimant has
sustained a compensable injury within the meaning of
section one of this article, and he shall enter an order
giving all parties immediate notice of such decision. Any
party shall have the right to protest the order of the
commissioner and obtain an evidentiary hearing as
provided in section one, article five of this chapter.

00 -1 OVl W=

9 (b) Where it appears from the employer’s report, or
10 from proper medical evidence, that a compensable
11 injury will result in a disability which will last longer
12 than three days as provided in section five of this article,
13 the commissioner may immediately enter an order
14 commencing the payment of temporary total disability
15 benefits to the claimant in the amounts provided for in
16 sections six and fourteen of this article, and payment of
17 the expenses provided for in subdivision (a), section
18 three of this article, relating to said injury, without
19 waiting for the expiration of the thirty-day period
20 during which objections may be filed to such findings
21 as provided in section one, article five of this chapter.
22 The commissioner shall enter an order commencing the
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payment of temporary total disability or medical
benefits within fifteen days of receipt of either the
employee’s or employer’s report of injury, whichever is
received sooner, and also upon receipt of either a proper
physician’s report or any other information necessary
for a determination. The commissioner shall give to the
parties immediate notice of any order granting tempor-
ary total disability or medical benefits.

{c) The commissioner may enter orders granting
temporary total disability benefits upon receipt of
medical evidence justifying the payment of such
benefits. In no claim shall the commissioner enter an
order granting prospective temporary total disability
benefits for a period of more than ninety days: Provided,
That when the commissioner determines that the
claimant remains disabled beyond the period specified
in the prior order granting temporary total disability
benefits, the commissioner shall enter an order contin-
uing the payment of temporary total disability benefits
for an additional period not to exceed ninety days, and

shall give immediate notice to all parties of such
decision.

(d) Upon receipt of the first report of injury in claim,
the commissioner shall request from the employer or
employers any wage information necessary for deter-
mining the rate of benefits to which the employee is
entitled. If an employer does not furnish the commis-
sioner with this information within fifteen days from the
date the commissioner received the first report of injury
in the case, the employee shall be paid temporary total
disability benefits for lost time at the rate the commis-
sioner believes would be justified by the usual rate of
pay for the occupation of the injured employee. The
commissioner shall adjust the rate of benefits both
retroactively and prospectively upon receipt of proper
wage information. The commissioner shall have access
to all wage information in the possession of any state
agency, including wage information received by the
unemployment compensation commission under chapter

twenty-one-a of this code, pertinent to such
determination.
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(e} Upon a finding of the commissioner that a claim-
ant who has sustained a previous compensable injury
which has been closed by any order of the commissioner,
or by the claimant’s return to work, suffers further
temporary total disability or requires further medical or
hospital treatment resulting from the compensable
injury, the commissioner shall immediately enter an
order commencing the payment of temporary total
disability benefits to the claimant in the amount
provided for in sections six and fourteen of this article,
and the expenses provided for in subdivision (a), section
three of this article, relating to said disability, without
waiting for the expiration of the thirty-day period
during which objections may be filed to such findings
as provided in section one, article five of this chapter.
The commissioner shall give immediate notice to the
parties of his order.

(F) Where the employer is a subscriber to the workers’
compensation fund under the provisions of article three
of this chapter, and upon the findings aforesaid, the
commissioner shall mail all workers’ compensation
checks paying temporary total disability benefits
directly to the claimant and not to the employer for
delivery to the claimant.

(g) Where the employer has elected to carry his own
risk under section nine, article two of this chapter, and
upon the findings aforesaid, the commissioner shall
immediately issue a pay order directing the employer
to pay such amounts as are due the claimant for
temporary total disability benefits. A copy of the order
shall be sent to the claimant. The self-insured employer
shall commence such payments by mailing or delivering
the payments directly to the employee within ten days
of the date of the receipt of the pay order by the
employer. If the self-insured employer believes that his
employee is entitled to benefits, he may start payments
before receiving a pay order from the commissioner.

(h) In the event that an employer files a timely
objection to any order of the commissioner with respect
to compensability, or any order denying an application
for modification with respect to temporary total
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disability benefits, or with respect to those expenses
outlined in subdivision (a), section three of this article,
the commissioner shall continue to pay to the claimant
such benefits and expenses during the period of such
disability. Where it is subsequently found by the
commissioner that the claimant was not entitled to
receive such temporary total disability benefits or
expenses, or any part thereof, so paid, the commissioner
shall, when the employer is a subscriber to the fund,
credit said employer’s account with the amount of the
overpayment; and, when the employer has elected to
carry its own risk, the commissioner shall refund to such
employer the amount of the overpayment. The amounts
so credited to a subscriber or repaid to a self insurer
shall be charged by the commissioner to the surplus
fund created in section one, article three of this chapter.

(i) When the employer has protested the compensabil-
ity or applied for modification of a temporary total
disability benefit award or expenses and the final
decision in such case determines that the claimant was
not entitled to such benefits or expenses, the amount of
such benefits or expenses shall be considered overpaid.
The commissioner may only recover the amount of such
benefits or expenses by withholding, in whole or in part,
as determined by the commissioner, future permanent
partial disability benefits payable to the individual in
the same or other claims and credit such amount against
the overpayment until it is repaid in full.

(i) In the event that the commissioner finds that based
upon the employer’s report of injury, the claim is not
compensable, the eommissioner shall provide a copy of

such employer’s report in addition to the order denying
the claim.

§23-4-2. Disbursement where injury is self-inflicted or

1
2
3

intentionally caused by employer; legislative
declarations and findings; “deliberate inten-
tion” defined.

(a) Notwithstanding anything hereinbefore or here-
inafter contained, no employee or dependent of any
employee shall be entitled to receive any sum from the
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workers’ compensation fund, or to direct compensation
from any employer making the election and receiving
the permission mentioned in section nine, article two of
this chapter, or otherwise under the provisions of this
chapter, on account of any personal injury to or death
to any employee caused by a self-inflicted injury or the
intoxication of such employee. For the purpose of this
chapter, the commissioner may cooperate with the
division of energy and the state department of labor in
promoting general safety programs and in formulating
rules and regulations to govern hazardous employments.

(b) If injury or death result to any employee from the
deliberate intention of his employer to produce such
injury or death, the employee, the widow, widower, child
or dependent of the employee shall have the privilege
to take under this chapter, and shall also have cause of
action against the employer, as if this chapter had not
been enacted, for any excess of damages over the
amount received or receivable under this chapter.

(c) (1) It is declared that enactment of this chapter
and the establishment of the workers’ compensation
system in this chapter was and is intended to remove
from the common law tort system all disputes between
or among employers and employees regarding the
compensation to be received for injury or death to an
employee except as herein expressly provided, and to
establish a system which compensates even though the
injury or death of an employee may be caused by his
own fault or the fault of a co-employee; that the
immunity established in sections six and six-a, article
two of this chapter, is an essential aspect of this workers’
compensation system; that the intent of the Legislature
in providing immunity from common law suit was and
is to protect those so immunized from litigation outside
the workers’ compensation system except as herein
expressly provided; that, in enacting the immunity
provisions of this chapter, the Legislature intended to
create a legislative standard for loss of that immunity
of more narrow application and containing more specific
mandatory elements than the common law tort system
concept and standard of willful, wanton and reckless
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misconduct; and that it was and is the legislative intent
to promote prompt judicial resolution of the question of
whether a suit prosecuted under the asserted authority

of this section is or is not prohibited by the immunity
granted under this chapter.

(2) The immunity from suit provided under this
section and under section six-a, article two of this
chapter, may be lost only if the employer or person
against whom liability is asserted acted with “deliberate
intention”. This requirement may be satisfied only if:

(i) It is proved that such employer or person against
whom liability is asserted acted with a consciously,
subjectively and deliberately formed intention to
produce the specific result of injury or death to an
employee. This standard requires a showing of an
actual, specific intent and may not be satisfied by
allegation or proof of (A) conduct which produces a
result that was not specifically intended; (B) conduct
which constitutes negligence, no matter how gross or

aggravated; or (C) willful, wanton or reckless miscon-
duct; or

(ii) The trier of fact determines, either through
specific findings of fact made by the court in a trial
without a jury, or through special interrogatories to the

jury in a jury trial, that all of the following facts are
proven:

(A) That a specific unsafe working condition existed
in the workplace which presented a high degree of risk
and a strong probability of serious injury or death;

(B) That the employer had a subjective realization
and an appreciation of the existence of such specific
unsafe working condition and of the high degree of risk
and the strong probability of serious injury or death
presented by such specific unsafe working condition;

(C) That such specific unsafe working condition was
a violation of a state or federal safety statute, rule or
regulation, whether cited or not, or of a commonly
accepted and well-known safety standard within the
industry or business of such employer, which statute,
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84 rule, regulation or standard was specifically applicable
85 to the particular work and working condition involved,
86  as contrasted with a statute, rule, regulation or standard
87 generally requiring safe workplaces, equipment or
88 working conditions;

89 (D) That notwithstanding the existence of the facts set
90 forth in subparagraphs (A) through (C) hereof, such
81 employer nevertheless thereafter exposed an employee
92  to such specific unsafe working condition intentionaily;
93 and

94 (E) That such employee so exposed suffered serious
95 injury or death as a direct and proximate result of such
96 specific unsafe working condition.

97 (iii) In cases alleging liability under the provisions of
98 the preceding paragraph (ii):

99 (A) No punitive or exemplary damages shall be

100 awarded to the employee or other plaintiff;

101 (B) Notwithstanding any other provision of law or

102  rule to the contrary, and consistent with the legislative

103 findings of intent to promote prompt judicial resolution

104  of issues of immunity from litigation under this chapter,

105 the court shall dismiss the action upon motion for

106 . summary judgment if it shall find, pursuant to Rule 56

107  of the Rules of Civil Procedure that one or more of the

108 facts required to be proved by the provisions of

109 subparagraphs (A) through (E) of the preceding

110 paragraph (ii) do not exist, and the court shali dismiss

111 the action upon a timely motion for a directed verdict

112 against the plaintiff if after considering all the evidence

113 and every inference legitimately and reasonably raised

114 thereby most favorably to the plaintiff, the court shall

115 determine that there is not sufficient evidence to find

116 each and every one of the facts required to be proven

117 by the provisions of subparagraphs (A) through (E) of

118 the preceding paragraph (ii); and

119 (C) The provisions of this paragraph and of each

120 subparagraph thereof shall be severable from the

121 provisions of each other subparagraph, subsection,

122  section, article or chapter of this code so that if any
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provision of a subparagraph of this paragraph be held

void, the remaining provisions of this act and this code
shall remain valid.

(d) The reenactment of this section in the regular
session of the Legislature during the year one thousand
nine hundred eighty-three shall not in any way affect
the right of any person to bring an action with respect
to or upon any cause of action which arose or accrued
prior to the effective date of such reenactment.

§23-4-7. Release of medical information to employer;

legislative findings; effect of application for
benefits; duty of employer.

(a) The Legislature hereby finds and declares that
two of the primary objectives of the workers’' compen-
sation system established by this chapter are to provide
benefits to an injured claimant promptly and to
effectuate his return to work at the earliest possible
time; that the prompt dissemination of medical informa-
tion to the commissioner and employer as to diagnosis,
treatment and recovery is essential if these two objec-
tives are to be achieved; that claimants are increasingly
burdened with the task of contacting their treating
physicians to request the furnishing of detailed medical
information to the commissioner and their employers;
that the commissioner is inereasingly burdened with the
administrative responsibility of providing copies of
medical reports to the employer involved, whereas in
other states the employer can obtain the necessary
medical information direct from the treating physician;
that much litigation is occasioned in this state because
of a lack of medical information having been received
by the employer as to the continuing disability of a
claimant; and that detailed narrative reports from the
treating physician are often necessary in order for the
commissioner, the claimant’s representatives and the
employer to evaluate a claim and determine whether
additional or different treatment is indicated.

(b) In view of the foregoing findings, on and aff_;er the
effective date of this section, a claimar}t shall irrevo-
cably agree by the filing of his application for benefits
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that any physician may release, to the claimant's
employer or its representative, from time to time to such
claimant’s employer medical reports containing detailed
information as to the claimant’s condition, treatment,
prognosis and anticipated period of disability and dates
as to when the claimant will reach or has reached his
maximum degree of improvement or wiil be or was
released to return to work. Whenever a copy of any such
medical report is obtained by the employer or their
representative and the physician has not also forwarded
a copy of the same to the commissioner, the employer
shall forward a copy of such medical report to the
commissioner within ten days from the date such
employer received the same from such physician.

§23-4-14. Computation of benefits.

The average weekly wage earnings, wherever earned,
of the injured person at the date of injury, and the
average weekly wage in West Virginia as determined
by the commissioner, in effect at the date of injury, shall
be taken as the basis upon which to compute the
benefits.

In cases involving occupational pneumoconiosis or
other occupational diseases, the “date of injury” shall be
the date of the last exposure to the hazards of occupa-
tional pneumoconiosis or other occupational diseases.

In ecomputing benefits payable on account of oeccupa-
tional pneumoconiosis, the commissioner shall deduct
the amount of all prior workers' compensation benefits
paid to the same claimant on account of silicosis, but a
prior silicosis award shall not, in any event, preclude an
award for occupational pneumoconiosis otherwise
payable under this article.

The expression “average weekly wage earnings,
wherever earned, of the injured person, at the date of
injury”, within the meaning of this chapter, shall be
computed based upon the daily rate of pay at the time
of the injury or upon the average pay received during
the two months, six months or twelve months imme-
diately preceding the date of the injury, whichever is
most favorable to the injured employee, except for the
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purpose of computing temporary total disability benefits

for part-time employees pursuant to the provisions of
section six-d of this article.

The expression “average weekly wage in West Virgi-
nia”, within the meaning of this chapter, shall be the
average weekly wage in West Virginia as determined
by the commissioner in accordance with the provisions
of sections ten and eleven, article six, chapter twenty-

one-a of this code, and other applicable provisions of said
chapter twenty-one-a.

In any claim for injuries, including occupational
pneumoconiosis and other occupational diseases, occur-
ring on or after the first day of July, one thousand nine
hundred seventy-one, any award for temporary total,
permanent partial or permanent total disability benefits
or for dependent benefits, shall be paid at the weekly
rates or in the monthly amount in the case of dependent
benefits applicable to the claimant therein in effect on
the date of such injury. If during the life of such award
for temporary total, permanent partial or permanent
total disability benefits or for dependent benefits, the
weekly rates or the monthly amount in the case of
dependent benefits are increased or decreased, the
claimant shall receive such inecreased or decreased

benefits beginning as of the effective date of said
increase or decrease.

ARTICLE 4A. DISABLED WORKERS' RELIEF FUND.

§23-4A-2. To whom benefits paid.
§23-4A-3. Computation of benefits.
8§23-4A-4. Mode of payment.

§23-4A-5.

Employers providing own system of compensation.

§23-4A-8. Disabled workers’ relief fund; how funded.

§23-4A-2. To whom benefits paid.

a1 OV GO DD -

In order to participate in the disabled workers’ relief
fund, an individual must be receiving workers' compen-
sation benefits by virtue of and under the laws of this
state in amounts less than those set forth in section one
of this article, and be receiving such benefits under a
permanent total disability award or be receiving such
benefits because of the death of an employee: Provided,
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That a child of an employee deceased before the first day
of July, one thousand nine hundred sixty-seven, who is
under the age of twenty-three and is a full-time student,
and, who, at the time of injury causing death, was
dependent in whole or part upon the earnings of the
deceased employee, shall be eligible for benefits payable
from the fund established by this article in the same
manner and amount as if death had occurred after the
first day of July, one thousand nine hundred sixty-seven.

§23-4A-3. Computation of benefits.

Each individual entitled to participate in the disabled
workers’ relief fund shall be entitled to receive pay-
ments without application (except that an application
shall be required under section five of this article) from
said fund of an amount equal to the difference between
the amounts set forth in section one of this article, and
the amount said individual is in fact receiving by virtue
of and under the laws of this state. The first such
payment shall be made concurrently with the payment
to him of workers’ compensation on the first day of
August, one thousand nine hundred seventy-six and
subsequent payments shall be made during the period
thereafter in which such participant shall be entitled to
workers' compensation benefits by virtue of and under
the laws of this state.

§23-4A-4. Mode of payment.
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Payments to an individual entitled to participate in
the disabled workers’ relief fund may be made from said
fund by separate check or may be made from said fund
and from the workers’ compensation fund by one check,
but each such check drawn on the two funds shall be
so written as to show plainly the payments made from
each fund. No disbursements shall be made from the
workers’ compensation fund on acecount of any provisions
of this article. |

§23-4A-5. Employers providing own system of com-

1
2
3

pensation.

The commissioner shall promptly require of each
employer who has elected to pay compensation direct
under the provisions of section nine, article two of this
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chapter a verified list of the names and addresses of all
persons to whom such employer is paying workers’
compensation on account of permanent total disability
or because of the death of an employee and such
evidence respecting such persons as the commissioner
may reasonably consider necessary to determine the
eligibility of any such person to participate in the
disabled workers’ relief fund. Any person claiming the
right to participate in said fund under the provisions of
this section may file his application therefor with the
commissioner and shall be accorded a hearing thereon.

§23-4A-8. Disabled workers’ relief fund; how funded.

1
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10
11
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For the purpose of carrying out the provisions of this
article, the commissioner shall transfer annually, out of
the interest earned during the previous year on invest-
ments held by the workers’ compensation fund, and out
of the amount assessed against self-insured employers
pursuant to the provisions of article two, section nine,
an amount estimated by the commissioner to be neces-

sary to carry out the provisions of this article for one
year.

Such money shall be deposited by the commissioner

in the disabled workers’ relief fund, as required by this
article.

ARTICLE 4B. COAL-WORKERS PNEUMOCONIOSIS FUND,

§23-4B-2. Coal-workers’' pneumoconiosis fund established.
§23-4B-7. Administration.

§23-4B-2. Coal-workers’ pneumoconiosis fund estab-

1
2
3
4
5
6
7
8
9

10

lished.

r For the relief of persons who are entitled to receive
benefits by virtue of Title IV of the Federal Coal Mine
Health and Safety Act of 1969, as amended, there is
hereby established a fund to be known as the coal-
workers’ pneumoconiosis fund, which fund shall be
separate from the workers’ compensation fund. The coal-
workers’ pneumoconiosis fund shall consist of premiums
and other funds paid thereto by employers, subject to
the provisions of Title IV of the Federal Coal Mine
Health and Safety Act of 1969, as amended, who shall
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elect to subscribe to such fund to ensure the payment
of benefits required by such act.

The state treasurer shall be the custodian of the coal-
workers’ pneumoconiosis fund, and all premiums,
deposits or other moneys paid thereto shall be deposited
in the state treasury to the credit of the coal-workers’
pneumoconiosis fund. Disbursements from such fund
shall be made upon requisition signed by the commis-
sioner to those persons entitled to participate therein.
The West Virginia state board of investments shall have
authority to invest any surplus, reserve or other moneys
belonging to the coal-workers’ pneumoconiosis fund in
accordance with article six, chapter twelve of this code.

§23-4B-7. Administration.
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The coal-workers’ pneumoconiosis fund shall be
administered by the commissioner of the bureau of
employment programs, who shall employ such em-
ployees as may be necessary to discharge his duties and
responsibilities under this article. All payments of
salaries and expenses of such employees and all
expenses peculiar to the administration of this article
shall be made by the state treasurer from the coal-
workers’ pneumoconiosis fund upon requisitions signed
by the commissioner.

ARTICLE 4C. EMPLOYERS EXCESS LIABILITY FUND.

§23-4C-2. Employers' excess liability fund established.
§23-4C-5. Administration.

§23-4C-2. Employers’ excess liability fund established.
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To provide insurance coverage for employers subject
to this chapter who may be subjected to liability for any
excess of damages over the amount received or receiv-
able under this chapter, there is hereby established a
fund to be known as the employers’ excess liability fund,
which fund shall be separate from the workers’ compen-
sation fund. The employers’ excess liability fund shall
consist of premiums paid thereto by employers who may
voluntarily elect to subscribe to the fund for coverage
of potential liability to any person who may be entitled
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to any excess of damages over the amount received or
receivable under this chapter.

§23-4C-5. Administration.

The employers’ excess liability fund shall be admin-
istered by the commissioner of employment programs,
who shall employ such employees as may be necessary
to discharge his duties and responsibilities under this
article. All payments of salaries and expenses of the
employees and all expenses peculiar to the administra-
tion of this article shall be made by the state treasurer
from the employers’ excess liability fund upon requisi-
tions signed by the commissioner.

ARTICLE 5. REVIEW.

§23-5-2. Workers’ compensation appeal board — Gener-
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ally.

There shall be a board to be known as the “Workers’
Compensation Appeal Board”, which shall be referred

to in this article as the “board”, to be composed of three
members.

Two members of such board shall be of opposite
polities to the third, and all three shall be citizens of this
state who have resided therein for a period of at least
five years. All members of the board shall be appointed
by the governor and shall receive an annual salary in
accordance with the provisions of section two-a, article
seven, chapter six of this code. The salaries shall be
payable in monthly installments, and the members shall
also be entitled to all reasonable and necessary traveling
and other expenses actually incurred while engaged in
the performance of their duties. The governor shall
designate one of the members of the board as chairman
thereof, and the board shall meet at the capitol or at
such other places throughout the state as it may consider
proper at regular sessions designated as “Appeal Board
Hearing Days” commencing on the first Tuesday of
every month or the next regular business day, for a
period of at least three days, for the purpose of
conducting hearings on appeals, and continuing as long
as may be necessary for the proper and expeditious
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transaction of the hearings, decisions and other business
before it. All clerical services required by the board
shall be paid for by the commissioner from any funds
at his disposal. The board shall, from time to time,
compile and promulgate such rules of practice and
procedure as to it shall appear proper for the prompt
and efficient discharge of its business and such rules
shall be submitted to the supreme court of appeals for
approval, and if approved by such court shall have the
same force and effect as the approved rules of procedure
of circuit courts. The board shali employ such clerical
staff as may be necessary for the efficient conduct of its
business but the number of such employees shall not
exceed four. Salaries of the board, and its employees,
and all of its necessary operating expenses shall be paid
from the workers’ compensation fund. The board shall
submit its annual budget to the commissioner for
inclusion as a separate item in the budget estimates
prepared by him annually and within the limits of such
budget, aill expenses of the board shall be by the
requisition of the commissioner. Salaries of the em-
ployees of the board shall be fixed by the board.

The board shall report monthly to the governor and
commissioner on the status of all claims on appeal.

CHAPTER 26.
STATE BENEVOLENT INSTITUTIONS.

ARTICLE 8. EMERGENCY HOSPITALS.

§26-8-2. Patients; expenses; disposition of receipts.

The state commissioner of public institutions shall
admit to said hospitals, under its rules and regulations,
persons requiring hospital care, and shall treat free of
charge persons accidentally injured in this state while
engaged in their usual employment, but preference at
all times shall be given to persons accidentally injured:
Provided, That the commissioner of the bureau of
employment programs shall pay to said hospitals for the
treatment of anyone entitled to benefits or aid out of the
workers’ compensation fund the same fee or expenses as
would be paid to a private hospital for similar treat-
ment. All moneys collected under this section shall be
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paid into the state treasury through the state commis-
sioner of public institutions as required in section
thirteen, article one, chapter twenty-five of this code.

CHAPTER 29.

MISCELLANEOUS BOARDS AND OFFICERS.
Article

12. State Insurance.
18. West Virginia Railroad Maintenance Authority.

ARTICLE 12. STATE INSURANCE.
§29-12-2. Definitions.
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10

12

13
14
15
16
17
18
19
20
21

22
23
24
25
26
27

As used in this article, unless the context otherwise
clearly requires:

(a) “Board” means the “State Board of Insurance of
West Virginia”.

(b) “Company” means and includes corporations,
associations, partnerships and individuals.

(¢) “Insurance” means all forms of insurance and
bonding services available for protection and indemni-
fication of the state and its officials, employees,
properties, activities and responsibilities against loss or
damage or liability, including fire, marine, casualty,
and surety insurance.

(d) “Insurance eompany” means all insurers or
insurance carriers, including, but not limited te, stock
insurance companies, mutual insurance companies,
reciprocal and interinsurance exchanges, and all other
types of insurers and insurance carriers, including life,
accident, health, fidelity, indemnity, casualty, hospital-
ization and other types and kinds of insurance compa-
nies, organizations and associations, but excepting and
excluding workers’ compensation coverage.

(e} “State property activities” and “state responsibil-
ities” shall mean and include all operations, boards,
commission, works, projects and functions of the state,
its properties, officials, agents and employees which,
within the scope and in the course of governmental
employment, may be subject to liability, loss, damage,
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risks and hazards recognized to be and normally
included within insurance and bond coverages.

(f) “State property” means all property belonging to
the state of West Virginia and any boards or commis-
sions thereof wherever situated and which is the subject
of risk or reasonably considered to be subject to loss or
damage or liability by any single occurrence of any
event insured against.

ARTICLE 18. WEST VIRGINIA RAILROAD MAINTENANCE

AUTHORITY.

§29-18-6. Powers, duties and responsibilities of authority

WOW=3J DHUT WD

generally.

The West Virginia railroad maintenance authority is
hereby granted, has and may exercise all powers
necessary or appropriate to carry out and effectuate its
corporate purpose.

(a) The authority shall have the power and capacity
to:

(1) Adopt, and from time to time, amend and repeal
bylaws necessary and proper for the regulation of its
affairs and the conduct of its business and rules and
regulations to implement and make effective its powers
and duties, such rules and regulations to be promul-
gated in accordance with the provisions of chapter
twenty-nine-a of this code.

(2) Adopt an official seal.

{(3) Maintain a principal office and, if necessary,
regional suboffices at locations properly designated or
provided.

(4) Sue and be sued in its own name and plead and
be impleaded in its own name, and particularly to
enforce the obligations and covenants made under
sections ten, eleven and sixteen of this article. Any
actions against the authority shall be brought in the
circuit court of Kanawha County. The location of the
principal office of the authority shall be determined by
the governor.

(5) Make loans and grants to governmental agencies
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and persons for carrying out railroad projects by any
such governmental agency or person and, in accordance
with chapter twenty-nine-a of this code, adopt rules and
procedures for making such loans and grants.

(6) Acquire, construct, reconstruct, enlarge, improve,
furnish, equip, maintain, repair, operate, lease or rent
to, or contract for operation by a governmental agency
or person, railroad projects, and, in accordance with
chapter twenty-nine-a of this code, adopt rules and
regulations for the use of such projects.

(7) Make available the use or services of any railroad
project to one or more persons, one or more governmen-
tal agencies, or any combination thereof.

(8) Issue railroad maintenance authority bonds and
notes and refunding bonds of the state, payable solely
from revenues as provided in section ten of this article
unless the bonds are refunded by refunding bonds, for
the purpose of paying any part of the cost of one or more
railroad projects or parts thereof,

(9) Acquire, by gift or purchase, hold and dispose of
real and personal property in the exercise of its powers

and the performance of its duties as set forth in this
article.

(10) Acquire in the name of the state, by purchase or
otherwise, on such terms and in such manner as it
deems proper, or by the exercise of the right of eminent
domain in the manner provided in chapter fifty-four of
this code, rail properties and appurtenant rights and
interests necessary for carrying out railroad projects.

(11) Make and enter into all contracts and agreements
and execute all instruments necessary or incidental to
the performance of its duties and the execution of its
powers. When the cost under any such contract or
agreement, other than compensation for personal
services, involves an expenditure of more than two
thousand dollars, the authority shall make a written
contract with the lowest responsible bidder after public
notice published as a Class II legal advertisement in
compliance with the provisions of article three, chapter
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fifty-nine of this code, the publication area for such
publication to be the county wherein the work is to be
performed or which is affected by the contract, which
notice shall state the general character of the work and
the general character of the materials to be furnished,
the place where plans and specifications therefor may
be examined and the time and place of receiving bids,
but a contract or lease for the operation of a railroad
project constructed and owned by the authority or an
agreement for cooperation in the acquisition or construc-
tion of a railroad project pursuant to section sixteen of
this article is not subject to the foregoing requirements
and the authority may enter into such contract or lease
or such agreement pursuant to negotiation and upon
such terms and conditions and for such period as it finds
to be reasonable and proper under the circumstances
and in the best interests of proper operation or of
efficient acquisition or construction of such railroad
project. The authority may reject any and all bids. A
bond with good and sufficient surety, approved by the
authority, shall be required of all contractors in an
amount equal to at least fifty percent of the contract
price, conditioned upon the faithful performance of the
contract.

(12) Appoint a director and employ managers, super-
intendents and other employees and retain or contract
with consulting engineers, financial consultants, accoun-
tants, attorneys and such other consultants and inde-
pendent contractors as are necessary in its judgment to
carry out the provisions of this article, and fix the
compensation or fees thereof. All expenses thereof shall
be payable from the proceeds of railroad maintenance
authority revenue bonds or notes issued by the authority,
from revenues and funds appropriated for such purpose
by the Legislature or from grants from the federal
government which may be used for such purpose.

(13) Receive and accept from any state or federal
agency, grants for or in aid of the construction of any
railroad project or for research and development with
respect to railroads and receive and accept aid or
contributions from any source of money, property, labor
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or other things of value, to be held, used and applied

only for the purposes for which such grants and
contributions are made.

(14) Engage in research and development with
respect to railroads.

(15) Purchase fire and extended coverage and liability
insurance for any railroad project and for the prinecipal
office and suboffices of the authority, insurance protect-
ing the authority and its officers and employees against
liability, if any, for damage to property or injury to or
death of persons arising from its operations and be a

member of, and to participate in, the state workers’
compensation program.

(16) Charge, alter and collect rates, rentals and other

charges for the use or services of any railroad project
as provided in this article.

(17) Do all acts necessary and proper to carry out the
powers expressly granted to the authority in this article.

(b) In addition, the authority shall have the power to:

(1) Acquire rail properties both within and not within
the jurisdiction of the interstate commerce commission
and rail properties within the purview of the federal
Regional Rail Reorganization Act of 1973, any amend-
ments to it and any other relevant federal legislation.

(2) Enter into agreements with owners of rail prop-
erties for the acquisition of rail properties or use, or both
of rail properties upon such terms, conditions, rates or
rentals as can best effectuate the purposes of this article.

(3) Acquire rail properties and other property of a
railroad in concert with another state or states as is
necessary to ensure continued rail service in this state.

’ (4) Establish a state plan for rail transportation and
local rail services.

(5) Administer and coordinate such state plan.

(6) Provide in such state plan for the equitable
distribution of federal rail service continuation subsidies

among state, local and regional transportation
authorities.
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(7) Promote, supervise and support safe, adequate and
efficient rail services.

(8) Employ sufficiently trained and qualified person-
nel for these purposes.

(9) Maintain adequate programs of investigation,
research, promotion and development in connection with
such purposes and to provide for public participation
therein.

(10) Provide satisfactory assurances on behalf of the
state that fiscal control and fund accounting procedures
will be adopted by the state necessary to assure proper
disbursement of and accounting for federal funds paid
to the state as rail service continuation subsidies.

(11) Comply with the regulations of the secretary of
transportation of the United States department of
transportation affecting federal rail service continuation
programs.

(12) Do all things otherwise necessary to maximize
federal assistance to the state under Title IV of the
federal Regional Rail Reorganization Act of 1973 and to
qualify for rail service continuation subsidies pursuant
to the federal Regional Rail Reorganization Act of 1973.

CHAPTER 29A.

STATE ADMINISTRATIVE PROCEDURES ACT.

ARTICLE 5. CONTESTED CASES.
§29A-5-5. Exceptions.

[S i VL

Article
1.

The provisions of this article shall not apply to the
workers’ compensation fund, the bureau of employment
programs, the state tax commissioner, the state road
commissioner, the state road commission, and the
teachers’ retirement board.

CHAPTER 31. CORPORATIONS.

Business and Nonprofit Corporations.

18B. Mortgage and Industrial Development Invesiment Pool.

ARTICLE 1. BUSINESS AND NONPROFIT CORPORATIONS,
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(d) Reinsurance.

§33-15-5. Optional policy provisions.
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Except as provided in section six of this article, no
such policy delivered or issued for delivery to any person
in this state shall contain provisions respecting the
matters set forth below unless such provisions are in the
words in which the same appear in this section:
Provided, That the insurer may, at its option, use in lieu
of any such provision a corresponding provision of
different wording approved by the commissioner which
is not less favorable in any respect to the insured or the
beneficiary. Any such provision contained in the policy
shall be preceded individually by the appropriate
caption appearing in this section or, at the option of the
insurer, by such appropriate individual or group

captions or subcaptions as the commissioner may
approve.

{a) A provision as follows:

“Change of Occupation: If the insured be injured or
contract sickness after having changed his oecupation to
one classified by the insurer as more hazardous than
that stated in this policy or while doing for compensa-
tion anything pertaining to an occupation so classified,
the insurer will pay only such portion of the indemnities
provided in this policy as the premium paid would have
purchased at the rates and within the limits fixed by
the insurer for such more hazardous occupation. If the
insured changes his occupation to one classified by the
insurer as less hazardous than that stated in this policy,
the insurer, upon receipt of proof of such change of
occupation, will reduce the premium rate accordingly,
and will return the excess pro rata unearned premium
from the date of change of occupation or from the policy
anniversary date immediately preceding receipt of such
proof, whichever is the more recent. In applying this
provision, the classification of occupational risk and the
premium rates shall be such as have been last filed by
the insurer prior to the occurrence of the loss for which
the insurer is liable or prior to date of proof of change
in occupation with the state official having supervision
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of insurance in the state where the insured resided at
the time this policy was issued; but if such filing was
not required, then the classification of occupational risk
and the premium rates shall be those last made effective
by the insurer in such state prior to the occurrence of
the loss or prior to the date of proof of change in
occupation.”

(b) A provision as follows:

“Misstatement of Age: If the age of the insured has
been misstated, all amounts payable under this policy
shall be such as the premium paid would have pur-
chased at the correct age.”

(c) A provision as follows:

“Other Insurance in This Insurer: If an accident or
sickness or accident and sickness policy or policies
previously issued by the insurer to the insured be in
force concurrently herewith, making the aggregate
indemnity for _______ (insert type of coverage or
coverages) in excess of § _____ (insert maximum
limit of indemnity or indemnities) the excess insurance
shall be void and all premiums paid for such excess shall
be returned to the insured or to his estate.”

Or, in lieu thereof:

“Insurance effective at any one time on the insured
under a like policy or policies in this insurer is limited
to the one such policy elected by the insured, his
beneficiary or his estate, as the case may be, and the
insurer will return all premiums paid for all other such
policies.”

Provided that no policy hereafter issued for delivery
in this state which provides, with or without other
benefits, for the payment of benefits or reimbursement
for expenses with respect to hospitalization, nursing
care, medical or surgical examination or treatment, or
ambulance transportation shall contain any provision
for a reduction of such benefits or reimbursement, or
any provision for avoidance of the policy, on account of
other insurance of such nature carried by the same
insured with the same or another insurer.
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(d) A provision as follows:

“Insurance with Other Insurers: If there be other
valid coverage, not with this insurer, providing benefits
for the same loss on other than an expense incurred
basis and of which this insurer has not been given
written notice prior to the occurrence or commencement
of loss, the only liability for such benefits under this
policy shall be for such proportion of the indemnities
otherwise provided hereunder for such loss as the like
indemnities of which the insurer had notice (including
the indemnities under this policy) bear to the total
amount of all like indemnities for such loss, and for the
return of such portion of the premium paid as shall

exceed the pro rata portion for the indemnities thus
determined.”

The insurer may, at its option, include in this
provision a definition of “other valid coverage”, ap-
proved as to form by the commissioner, which defini-
tions shall be limited in subject matter to coverage
provided by organizations subject to regulation by
insurance law or by insurance authorities of this or any
other state of the United States or any province of
Canada, and to any other coverage the inclusion of
which may be approved by the commissioner. In the
absence of such definition such term shall not include
group insurance, or benefits provided by union welfare
plans or by employer or employee benefit organizations.
For the purpose of applying the foregoing policy
provisions with respect to any insured any amount of
benefit provided for such insured pursuant te any
compulsory benefit statute (including any workers’
compensation or employer’s liability statute) whether
provided by a governmental agency or otherwise shall
in all cases be deemed to be “other valid coverage” of
which the insurer has had notice. In applying the
foregoing poliecy provision no third party liability
coverage shall be included as “other valid coverage”.

(e) A provision as follows:

“Relation of Earnings to Insurance:; If the total
monthly amount of loss of time benefits promised for the
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same loss under all valid loss of time coverage upon the
insured, whether payable on a weekly or monthly basis,
shall exceed the monthly earnings of the insured at the
time disability commenced or his average monthly
earnings for the period of two years immediately
preceding a disability for which claim is made, which-
ever is the greater, the insurer will be liable only for
such proportionate amount of such benefits under this
policy as the amount of such monthly earnings or such
average monthly earnings of the insured bears to the
total amount of monthly benefits for the same loss under
all such coverage upon the insured at the time such
disability commences and for the return of such part of
the premiums paid during such two years as shall
exceed the pro rata amount of the premiums for the
benefits actually paid hereunder; but this shall not
operate to reduce the total monthly amount of benefits
payable under all such coverage upon the insured below
the sum of two hundred dollars or the sum of the
monthly benefits specified in such coverages, whichever
is the lesser, nor shall it operate to reduce benefits other
than those payable for loss of time.”

The foregoing policy provision may be inserted only
in a policy which the insured has the right to continue
in force subject to its terms by the timely payment of
premiums {1) until at least age fifty, or {2) in the case
of a policy issued after age forty-four, for at least five
years from its date of issue. The insurer may, at its
option, include in this provision a definition of “valid loss
of time coverage”, approved as to form by the commis-
sioner, which definition shall be limited in subject
matter to coverage provided by governmental agencies
or by organizations subject to regulation by insurance
law or by insurance authorities of this or any other state
of the United States or any province of Canada, or to
any other coverage the inclusion of which may be
approved by the commissioner or any combination of
such coverages. In the absence of such definition such
term shall not include any coverage provided for such
insured pursuant to any compulsory benefit statute
(including any workers’ compensation or employer’s
liability statute), or benefits provided by union welfare
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plans or by employer or employee benefit organizations.
(f) A provision as follows:

“Unpaid Premium: Upon the payment of a claim
under this policy, any premiums then due and unpaid

or covered by any note or written order may be deducted
therefrom.”

(g) A provision as follows:

“Return of Premium on Cancellation: If the insured
cancels this policy, the earned premium shall be
computed by the use of the short-rate table last filed
with the state official having supervision of insurance
in the state where the insured resided when the policy
was issued. Cancellation shall be without prejudice to

any claim originating prior to the effective date of
cancellation.”

(h) A provision as follows:

“Conformity with State Statutes: Any provision of this
policy which, on its effective date, is in conflict with the
statutes of the state in which the insured resides on such

date is hereby amended to conform to the minimum
requirements of such statutes.”

(i) A provision as foliows:

“Illegal Occupation: The insurer shall not be liable for
any loss to which a contributing cause was the insured’s
commission of or attempt to commit a felony or to which

a contributing cause was the insured’s being engaged in
an illegal occupation.”

(J) A provision as follows:

“Intoxicants and Narcoties: The insurer shall not be
liable for any loss sustained or contracted in conse-
quence of the insured’s being intoxicated or under the

influence of any narcotic unless administered on the
advice of a physiecian.”

ARTICLE 16. GROUP ACCIDENT AND SICKNESS INSURANCE.
§33-16-1. Scope of article.

1

(2) Nothing in this article shall apply to or affect any
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2 policy of liability or workers’ ecompensation insurance,
3 or any policy of individual accident and sickness
4 insurance issued in accordance with article fifteen of
5 this chapter, or any policy issued by a fraternal benefit
6 society.

7

8

9

(b) Nothing in this article shall apply to or in any way
affect life insurance, endowment or annuity contracts or
contracts supplemental thereto which contain no

10 provisions relating to accident or sickness insurance
11 except (a) such as provide additional benefits in case of
12 death by accidental means and except (b) such as
13 operate to safeguard such contracts against lapse, or to
14 give a special surrender value or special benefit or an
15 annuity in the event that the insured or annuitant shall
16 become totally and permanently disabled as defined by
17 the contract or supplemental contract.

18 (¢) No accident and sickness policy or certificate shall
19 Dbe delivered or issued for delivery in this state insuring
20 more than one individual (subject to the same exceptions
21 provided for group life insurance in section one of article
22 fourteen of this chapter) unless to one of the groups set
23 forth in section two of this article and unless otherwise
24 in compliance with this article.

ARTICLE 26. WEST VIRGINIA GUARANTY ASSOCIATION ACT.
§33-26-3. Scope.

1 This article shall apply to all kinds of direct insu-
2 rance, except life, title, surety, disability, credit,
3 mortgage guaranty, ocean marine, and workers’ com-
4 pensation insurance.

CHAPTER 38. LIENS,

ARTICLE 5B. SUGGESTION OF THE STATE AND POLITICAL
SUBDIVISIONS; GARNISHMENT AND SUGGES-
TION OF PUBLIC OFFICERS.

§38-5B-12. Exemptions.

A judgment debtor to whom money is due or to
become due which would otherwise be subject to
suggestion under this article may have the same
exempted from levy in the manner and to the extent
provided by article eight of this chapter. In the case of

O OO DD =t
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salary or wages the exemption may be claimed for sums
currently accruing but must be asserted anew as to any
salary or wages which shall begin to acerue after the
next payment date. Such exemption shall not be binding
upon the state, state ageney or political subdivision of
which the judgment debtor is an officer or employee
unless and until a certificate of exemption or true copy
thereof shall have been delivered to the proper officer

upon whom to make service of a suggestee execution
under this article.

Money due to any lawful beneficiary thereof from any
workers’ compensation, unemployment compensation,
pension or retirement, public assistance or relief fund
or system, or under the state’s emergency employment
program as provided by section six, Title II of Enrolled
Senate Bill No. 1 (Budget Bill), enacted by the Legis-
lature of West Virginia, regular session, one thousand
nine hundred sixty-one, or any laws amendatory of,
supplementary or successor to, such program that may

hereafter be enacted, shall not be subject to suggestion
under this article.

Public obligations, whether in the form of bonds,
notes, certificates of indebtedness, or otherwise, and
whether negotiable or nonnegotiable, shall not be
subject to suggestion under this article.

CHAPTER 48A. ENFORCEMENT OF
FAMILY OBLIGATIONS.

ARTICLE 2. WEST VIRGINIA CHILD ADVOCATE OFFICE.

§48-2-17. Obtaining support from unemployment compensation benefits.
§48-2-18. Obtaining support from workers’ compensation.

§48A-2-17. Obtaining support from unemployment com-

1
2
3
4
5
6
7

pensation benefits.

(a) The director shall determine on a periodic basis
whether individuals receiving unemployment compensa-
tion owe child support obligations which are being
enforced or have been requested to be enforced by the
office. If an individual is receiving such compensation
and owes any such child support obligation which is not
being met, the office shall enter into an agreement with
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such individual to have specified amounts withheld
otherwise payable to such individual, and shall submit
a copy of such agreement to the bureau of employment
programs. In the absence of such agreement, the office
shall bring legal process to require the withholding of
amounts from such compensation.

(b) The director shall enter into a written agreement
with the bureau of employment programs for the
purpose of withholding unemployment compensation
from individuals with unmet support obligations being
enforced by the office. The office shall agree only to a
withholding program that it expects to be cost effective,
and, as to reimbursement, shall agree only to reimburse
the bureau of employment programs for its actual,
incremental costs of providing services to the office.

(¢) The director shall establish and use written
criteria for selecting cases to pursue through the
withholding of unemployment compensation for support
purposes. These criteria shall be designed to insure
maximum case selection and minimal diseretion in the
selection process.

(d) The director shall, not less than annually, provide
a receipt to an individual who requests a receipt for the
support paid through the withholding of unemployment
compensation, if receipts are not provided through other
means.

(e) The director shall, through direct contact with the
bureau of employment programs, process cases through
the bureau of employment programs in this state, and
shall process cases through support enforcement agen-
cies in other states. The director shall receive all
amounts withheld by the bureau of employment pro-
grams in this state, forwarding any amounts withheld
on behalf of support enforcement agencies in other
states to those agencies.

(f) The director shall, not less than annually, review
and document program operations, including case
selection criteria established under subsection (c) of this
section, and the costs of the withholding process versus
the amounts collected and, as necessary, modify proce-
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dures and renegotiate the services provided by the

bureau of employment programs to improve program
and cost effectiveness.

(g) For the purposes of this section:

(1) “Legal process” means a writ, order, summons or
other similar process in the nature of garnishment
which is issued by a court of competent jurisdiction or
by an authorized official pursuant to an order to such
court or pursuant to state or local law.

(2) “Unemployment compensation” means any com-
pensation under state unemployment compensation law
(including amounts payable in accordance with agree-
ments under any federal unemployment compensation
law). It includes extended benefits, unemployment
compensation for federal employees, unemployment
compensation for ex-servicemen, trade readjustment
allowances, disaster unemployment assistance, and

payments under the Federal Redwood National Park
Expansion Act.

§48A-2-18, Obtaining support from workers’ compen-

1
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sation.

(a) The director shall determine on a periodic basis
whether individuals receiving workers’ compensation
benefits owe child support obligations which are being
enforced or have been requested to be enforced by the
office. If an individual is receiving such compensation
and owes any such child support cbligation which is not
being met, the office shall enter into an agreement with
such individual to have specified amounts withheld
otherwise payable to such individual, and shall submit
a copy of such agreement to the commissioner of the
bureau of employment programs. In the absence of such
agreement, the office shall bring legal process to require
the withholding of amounts from such compensation.

(b) The director shall enter into a written agreement
with the commissioner of the bureau of employment
programs for the purpose of withholding workers’
compensation benefits from individuals with unmet
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support obligations being enforced by the office. The
office shall agree only to a withholding program that it
expects to be cost effective, and, as to reimbursement,
shall agree only to reimburse the commissioner of the
bureau of employment programs for the commissioner’s
actual, incremental costs of providing services to the
support enforcement agency.

(¢) The director shall establish and use written
criteria for selecting cases to pursue through the
withholding of workers’ compensation benefits for
support purposes. These criteria shall be designed to
insure maximum case selection and minimal discretion
in the selection process.

(d) The director shall, not less than annually, provide
a receipt to an individual who requests a receipt for the
support paid through the withholding of workers’
compensation benefits, if receipts are not provided
through other means.

(e) The director shall, through direct contact with the
commissioner of the bureau of employment programs,
process cases through the commissioner of the bureau
of employment programs in this state, and shall process
cases through support enforcement agencies in other
states. The director shall receive all amounts withheld
by the commissioner of the bureau of employment
programs in this state, forwarding any amounts with-
held on behalf of support enforcement agencies in other
states to those agencies.

(f) The director shall, not less than annually, review
and document program operations, including case
selection criteria established under subsection (c) of this
section, and the costs of the withholding process versus
the amounts collected and, as necessary, modify proce-
dures and renegotiate the services provided by the
commissioner of the bureau of employment programs to
improve program and cost effectiveness.
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(g) For the purposes of this section:

(1) “Legal process” means a writ, order, summons or
other similar process in the nature of garnishment
which is issued by a court of competent jurisdiction or
by an authorized official pursuant to an order of such
court or pursuant to state or local law.

(2) “Workers' compensation benefits” means any
compensation payable under state workers' compensa-
tion law as temporary total disability benefits.

CHAPTER 57. EVIDENCE AND WITNESSES.

ARTICLE 5. MISCELLANEOUS PROVISIONS.

57-5-4d. Hospital records; opening of sealed envelopes.

Unless the sealed envelope or wrapper is returned to
a witness who is to appear personally, the copy of the
records shall remain sealed and shall be opened only at
the time of trial, deposition, or other hearing, upon the
direction of the judge, court, officer, body or tribunal
iconducting the proceeding, in the presence of all parties
who have appeared in person or by counsel at such trial,
deposition or hearing. Before directing that such inner-
envelope or wrapper be opened, the judge, court, officer,
body or tribunal shall first ascertain that either (1) the
records have been subpoenaed at the insistance of the
patient involved or his counsel of record, or (2) the
patient involved or someone authorized in his behalf to
do so for him has consented thereto and waived any
privilege of confidence involved. Records which are not
introduced in evidence or required as part of the record
shall be returned to the person or entity from whom
received.

The provisions of this section shall not apply in a
workers’ compensation proceeding if the pertinent
record is the record of the claimant therein or a
claimant’s decedent: Provided, That nothing in this
section, or the preceding section, shall limit in any
manner the availability of and access to documents as
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25 provided in the rules of civil procedure or elsewhere in
26 this code by the parties to any civil action and their
27 counsel.

CHAFPTER 60.
ALCOHOL BEVERAGE CONTROL.

ARTICLE 3A. SALES BY RETAIL LIQUOR LICENSEES.
§60-3A-30. Employees.

The department of health and human resources, the
bureau of employment programs, the public employees
retirement system, the public employees insurance
agency, any state agency or local community action
agency receiving job training partnership act funds and
any other agency of the state involved with benefits or
services to the unemployed, shall work individually with
all employees whose jobs have been terminated by this
chapter in order to recommend benefits, services,
training, interagency employment transfer or other
employment. The alcohol beverage control commission
director and directors of all other state agencies shall
use best efforts to employ qualified employees who were
employed at the facility immediately prior to such sale
or transfer: Provided, That notwithstanding any other
provision of the code to the contrary, in filling vacancies
at other facilities or other state agencies the director and
the directors of other agencies shall, for a period of
twenty-four months after such transfer or sale give
preference over all but existing employees to qualified
employees who were permanently employed at the
facility immediately prior to such transfer or sale:
Provided, however, That qualified persons who were
permanently employed at an alcohol beverage control
commission facility immediately prior to such transfer
or sale shall not supersede those employees with recall
rights in other state agencies.
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CHAPTER 17

(H. B. 2837—By Mr. Speaker, Mr. Chambers, and Delegate Burk)
[By Request of the Executive]

[Passed March 9, 1991: in effect ninety days from passage. Approved by the Governor.)

AN ACT to amend and reenact sections two, three, four, five,
six, seven, eight, nine, ten, twelve, thirteen, fourteen,
fifteen, sixteen and seventeen, article one, chapter five-
e of the code of West Virginia, one thousand nine
hundred thirty-one, as amended; and to further amend
said article by adding thereto four new sections,
designated sections eighteen, nineteen, twenty and
twenty-one, all relating to the West Virginia capital
company act; declaration of policy and purposes;
definitions; rules; standards; tax credits; recapture
provisions; unqualified investments; disclosure
requirements; application requirements; qualified
investments; liquidation and dissolution; restrictions on
investments; conflict of interest; investment reporting
and record keeping; examinations; results of failure to
comply; ruling procedure; effective date; transition

rules; limitation on financial institutions and
confidentiality.

Be it enacted by the Legislature of West Virginia.

That sections two, three, four, five, six, seven, eight, nine,
ten, twelve, thirteen, fourteen, fifteen, sixteen and seventeen,
article one, chapter five-e of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended
and reenacted; and that said article one be further amended
by adding thereto four new sections, designated sections

eighteen, nineteen, twenty and twenty-one, all to read as
follows:

ARTICLE 1. WEST VIRGINIA CAPITAL COMPANY ACT.

§5E-1-2.  Declaration of policy.

§5E-1-3.  Purposes.

§5E-1-4. Definitions.

§5E-1-5. Rules.

§5E-1-6.  Qualification of West Virginia capital companies.

§5E-1-7. Minimum standards of qualified West Virginia capital companies.
§5E-1-8. Tax credits.
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§5E-1-9.  Recaptures; unqualified investments.
§5E-1-10. Application requirements.

§5E-1-12. Qualified investments; liquidation or dissolution.
§5E-1-13. Restrictions on investment.

§5E-1-14. Conflict of interest.

§5E-1-15. Investment reporting and record keeping.
§5E-1-16. Examination.

§5E-1-17. Failure to comply.

§5E-1-18. Ruling procedure.

§5E-1-19. Effective date; transition rules.

§5E-1-20. Limitation on financial institutions.
§5E-1-21. Confidentiality.

§6E-1-2. Declaration of policy.

(a) The Legislature finds and declares that the West
Virginia economy can be strengthened by promoting
private investment in West Virginia businesses.

(b) The Legislature further finds that:

(1) Investment of capital in the West Virginia
economy can be promoted by making tax credits
available to taxpayers investing in West Virginia capital
companies;

(2) Demands on state revenues restrict the financial
ability of this state to make unlimited tax credits
available for investment purposes and require that this
state place reasonable limits on the total amount of tax
credits to be made available for investment incentives;

(8) Establishment of a tax credit program, which
gives priority to investments in capital companies in the
order in which they are qualified as such, will encourage
investment in West Virginia businesses; and

(4) The promotion of private investment in West
Virginia businesses will tend to reduce unemployment
by creating new or maintaining existing employment
opportunities for the citizens of this state.

§5E-1-3. Purposes.

1
2
3
4
5

(a) The purpose of this article is to promote the
development of the human resources and the diversifi-
cation of the economy of West Virginia. The investment
capital generated by this article must be used to
encourage and assist the strengthening of the economy
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(2) A profit or nonprofit entity organized and existing
under the laws of this state, created for the purpose of
making venture or risk capital available to qualified
investments that has been certified by the authority.

(d) “Qualified investment” means a debt or equity
financing of a West Virginia business, but only if the
business is engaged in one or more of the following
activities: Manufacturing; agricultural production or
processing; forestry production or processing; mineral
production or processing, except for conventional oil and
gas exploration; service industry; transportation;
research and development of products or processes
associated with any of the activities previously enumer-
ated above; tourism; computer software development
companies engaged in the creation of computer soft-
ware; and wholesale or retail distribution activities
within the state. The investment by a West Virginia
capital company in purchases of property to be leased
by it, as lessor, through a capital lease to a West
Virginia business lessee engaged in one of the above
enumerated activities is a qualified investment.

(e) “Qualified West Virginia capital company” means
a West Virginia capital company that has been desig-
nated by the authority as a qualified capital company
under the provisions of section six of this article.

(f) “State” means the state of West Virginia,.

(g) “Capital lease” means a lease meeting one or more
of the following criteria:

(1) The lease transfers ownership of the property to
the lessee at the end of the lease term by the lessee’s
exercise of a purchase option which is de minimis in
amount; or

(2) The lease term is equal to seventy-five percent or
more of the estimated economic life of the leased
property. However, if the beginning of the lease term
falls within the last twenty-five percent of the total
estimated economic life of the leased property, including
earlier years of use, this criterion shall not be used; or

(3) Under generally accepted accounting principles,
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the lessee cannot treat payments to the capital company
as payments under an operating lease; or

(4) For federal income tax purposes, the parties are

required to treat payments as amortization of prinecipal
and interest.

§5E-1-5. Rules.

o A S S

The authority shall promulgate rules in accordance
with article three, chapter twenty-nine-a of this code, to
carry out the policy and purposes of this article, to
provide any necessary clarification of the provisions of
this article, and to efficiently provide for the general
administration of this article.

§56E-1-6. Qualification of West Virginia capital com-
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panies.

(a) The authority shall qualify West Virginia capital
companies commencing after the effective date of this
article. A company seeking to be qualified as a West
Virginia capital company must make written applica-
tion to the authority on forms provided by the authority.
The application must contain the information required
by section ten of this article. Further, the application
must specify the level of capitalization of the company.

(b) The application shall set forth the applicant’s
purpose.

(¢) The authority may certify West Virginia capital
companies in existence after the first day of July, one
thousand nine hundred eighty-six.

(d) An applicant shall establish an escrow account
located in West Virginia, into which aceount funds
invested in the applicant shall be deposited and held for
the period of time between their receipt by the applicant
and the designation of the applicant as a qualified
company. Such funds shall not be invested by the
applicant until such designation by the authority. In the
event the authority does not designate the applicant a
qualified company, such funds shall be returned to the
investors, if requested by the investors.

(e) A West Virginia capital company may not qualify
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or be issued a certification under this article unless the
company holds a valid business registration certificate
issued pursuant to article twelve, chapter eleven of this
code. A company exempt from registration under said
article twelve may qualify and be certified under this
article upon proof of its exemption.

§5E-1-7. Minimum standards of qualified West Virginia

CoO=IDMUT W b=

capital companies.

The following requirements apply to all qualified
companies:

(a) A qualified company shall be a certified West
Virginia capital company.

(b) A qualified ecompany shall have a reasonably
accessible business office located within the state of
West Virginia, which office shall have a listed telephone
number and shall be open to the public during normal
business hours.

(c) A qualified company shall maintain all of its
capital base, except that which has been invested to
meet the purposes of this article, in bank accounts and
financial institutions which are located in the state of
West Virginia, or in such other interest bearing
instruments with a maturity of less than one year which
are cobtained from and managed by a West Virginia
corporation.

(d) A qualified company shall have a capital base of
at least one million dollars, but not greater than four
million dollars, which capital base must be raised after
the first day of July, one thousand nine hundred eighty-
six. If the amount of the investment in a qualified
company in any fiscal year exceeds four million dollars,
such amount in excess of four million dollars is not
eligible for tax credits under this article.

(e) No more than twenty-five percent of each separate
capital base of a qualified company shall be in the form
of full recourse, interest bearing demand notes, backed
by an irrevocable letter of credit or bond from a
reputable source, as determined by the authority.
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(f) A qualified company’s stated purpose must be to
encourage and assist in the creation, development or
expansion of West Virginia businesses.

(g) A qualified company, seeking to establish a
separate capital base or increase its capital base, shall
establish an escrow account located in West Virginia,
into which account funds invested in the gualified
company shall be deposited and held for the period of
time between their receipt by the qualified company and
the designation as qualified of a separate capital base
or an increase to capital base. Such funds shall not be
invested by the qualified company until such designa-
tion by the authority. In the event the authority does not
designate as qualified a separate capital base or an
increase to capital base, such funds shall be returned to
the investors, if requested by the investors.

(h) A qualified company, when soliciting funds for its
capital base, must disclose that no tax credit for the
investor’s investment will be available until the author-
ity designates as qualified a capital base or an increase
to capital base and issues to the qualified company

notice of such qualification and a certificate of tax
credit.

§5E-1-8. Tax credits.

(a) The total amount of tax credits authorized for a
single qualified company may not exceed two million

dollars. Capitalization of the company may be increased
pursuant to rule of the authority.

(b) The total eredits authorized by the authority for
all companies may not exceed a total of ten million
dollars each fiscal year. The authority shall allocate
these credits to qualified companies in the order that
said companies are qualified.

(¢} Any investor, including an individual, partnership
or corporation who makes a capital investment in a
qualified West Virginia capital company is entitled to
a tax credit equal to fifty percent of the investment. The
credit allowed by this article shall be taken after all
other credits allowed by chapter eleven of this code. It
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shall be taken against the same taxes and in the same
order as set forth in subsections (¢) through (i), section
five, article thirteen-c¢, chapter eleven of this code. The
credit for investments by a partnership or by a
corporation electing to be treated as a Subchapter S
corporation may be divided pursuant to election of
partners or shareholders.

(d) The tax credit allowed under this section is to be
credited against the taxpayer’s tax liability for the
taxable year in which the investment in a qualified West
Virginia capital company is made. If the amount of the
tax credit exceeds the taxpayer’s tax liability for the
taxable year, the amount of the eredit which exceeds the
tax liability for the taxable year may be carried to
succeeding taxable years until used in full, or until
forfeited: Provided, That (i) tax credits may not be
carried forward beyond fifteen years, and (ii} tax credits
may not be carried back to prior taxable years. Any tax
credit remaining after the fifteenth taxable year is
forfeited.

(e) The tax credit provided for in this section is
available only to those taxpayers whose investment in a
qualified West Virginia capital company occurs after
the first day of July, one thousand nine hundred eighty-
S1X.

(f) The tax credit allowed under this section may not
be used against any liability the taxpayer may have for
interest, penalties or additions to tax.

(g) Notwithstanding any provision in this code to the
contrary, the tax commissioner shall publish in the state
register the name and address of every taxpayer, and
the amount, by category, of any credit asserted under
this article for any tax year beginning on or after the
first day of January, one thousand nine hundred ninety-
one. The categories by dollar amount of credit received
shall be as follows:

(1) More than $1.00, but not more than $50,000;
(2) More than $50,000, but not more than $100,000;
(3) More than $100,000, but not more than $250,000;
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(4) More than $250,000, but not more than $500,000;

(5) More than $500,000, but not more than $1,000,000;
(6) More than $1,000,000.

§5E-1-9. Recaptures; unqualified investments.

A taxpayer receiving a credit hereunder is not subject
to a recapture provision for any credit claimed by the
taxpayer but the company is subject to the civil penalty

provided for in subsection (e), section twelve of this
article.

§5E-1-10. Application requirements.

E
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Each company shall make application to the authority
on forms provided therefor, which shall set forth:

(1) Capitalization level of capital company;
(2) Purpose of the company;

(3) Names of investors;

{4) A process for disclosing to investors the tax credit
available pursuant to this article. Such disclosure shall
clearly set forth that no tax credit will be available until
the qualification of said company shall be granted by the
authority and the disclosure of immunity of the state for
damages is provided to said investors; and

(5) The location of the escrow account which has been
established for investors for the period of time between

the investment and the qualification of the capital
company by the authority.

§5E-1-12. Qualified investments; liquidation or dissolu-
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tion.

(a) A qualified West Virginia capital company must
use its capital base to make qualified investments
according to the following schedule:

(1) At least thirty-five percent of its capital base
within the first year of the date on which the capital
company was designated as qualified by the authority;

(2) At least fifty-five percent of its capital base within
two years of the date on which the capital company was
designated as qualified by the authority; and
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.(3) At least seventy-five percent of its capital base
within three years of the date on which the capital
company was designated as qualified by the authority.

(b) A qualified West Virginia capital company shall
maintain its qualified investments for a period of at
least five years, except that a qualified West Virginia
capital company receiving repayment or return of a
qualified investment (exclusive of interest, dividends or
other earnings on such investment) shall reinvest the
company’s repaid or returned cost basis in the invest-
ment in a qualified investment which remains outstand-
ing for a period of time at least equal to the remainder
of the initial five-year term, such reinvestment to be
made within twenty-four months from the date of
repayment or return, unless a waiver is obtained from
the authority prior to the end of said twenty-four month
period: Provided, That such returned amounts may be
accumulated for six months before the aforesaid twenty-
four month period commences.

{¢) A qualified West Virginia capital company may be
dissolved or liquidated only after notice and approval of
such dissolution or liquidation by the authority. The
authority shall provide by rule a procedure for applica-
tion for approval to dissolve or liquidate a capital
company and such approval shall not be unreasonably
withheld, the intention of this provision being to ensure
compliance with subsection (b) of this section. Unless
waived by the authority, no dissolution or liquidation of
any qualified West Virginia capital company may be
made if such dissolution or liquidation would cause the
provisions of subsection (b} of this section to be violated.

(d) The authority shall annually audit the certified
audit of each qualified company, as required by section
sixteen of this article, and the results of said audit shall
be used to notify the tax commissioner of any companies
that are not in compliance with this section.

(e) A qualified West Virginia capital company that
fails to make or maintain qualified investments pursu-
ant to this section shall pay to the tax commissioner a
penalty equal to ali of the tax credits allowed to the
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taxpayers investing in said company with interest at the
rate of one and one-half percent per month, compounded
monthly, from the date the tax credits were certified as
allocated to the qualified West Virginia capital com-
pany. The tax commissioner shall give notice to the
company of any penalties under this section. The tax
commissioner may abate said penalty upon written
request if the capital company establishes reasonable
cause for the failure to make qualified investments. The

tax commissioner shall deposit any amounts received
under this subsection in the state general fund.

§5E-1-13. Restrictions on investment.

(a) No more than thirty percent of the equity raised
by a West Virginia capital company under this article
may be invested in any one West Virginia business.

(b) No portion of the capital base of a West Virginia
capital company may be invested in a business that is
the “alter ego” of that West Virginia capital company.
Furthermore, after the effective date of this article no
investments shall be made by a West Virginia capital
company to a business that is an “alter ego” of the West
Virginia capital ecompany: Provided, That this restric-
tion on investments shall not effect any contracts
entered into prior to the effective date of this article. For
purposes of this subsection, a business is an “alter ego”
of the West Virginia capital company if any one or more
of the following criteria are satisfied:

(1) The ownership of the business is substantially
related to the ownership of the capital company; or

(2) The board of directors of the business is contreolled
by the capital company: Provided, That a capital
company may control the board of directors of a

business if control consists of no more than a simple
majority of the board.

(¢) No owner, direcior, officer or employee of a West
Virginia capital company may occupy any management
position in any business in which that capital company
has invested, unless such person is filling that manage-
ment position in an effort to remedy problems arising
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dishonesty of the persons otherwise managing the
business.

(d) Each qualified West Virginia capital company
may not Invest any of its capital base in any of the
following businesses:

(1) Banks;

(2) Savings and loan associations;

(3) Credit companies;

(4) Financial or investment advisors;

(5) Brokerage or financial firms;

(6) Other capital companies;

(7) Charitable and religious institutions;
(8) Conventional oil and gas exploration;
(9) Insurance companies;

(10) Residential housing or development; or

{(11) Any other business which the authority deter-
mines to be against the publie interest, the purposes of
this article or in viclation of any law.

The authority, by the promulgation of rules in
accordance with section five of this article, may
designate, in addition to those listed in this subsection,
other businesses in which capital companies may not
invest any of their capital base.

§5E-1-14. Conflict of interest.

1
2
3

No officer, member or employee of the authority shall
be financially interested, directly or indirectly, in any
capital company.

§5E-1-15. Investment reporting and record keeping.

00 BN

(a) Each qualified West Virginia capital company
shall report, at 2 minimum, to the tax commissioner and
the authority on a semiannual basis:

{1) The name of each investor in the qualified West
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Virginia capital company who is entitled to a tax credit;

(2) The amount of each investor’s investment in the
capital company;

(3) The amount of the tax credit allowed to the
investor and the date on which the qualified investment
that generated the tax credit was made;

(4) All qualified investments the company has made;

(5) An affidavit for each business invested in, pre-
pared by any officer or partner of each such respective
business which sets forth (A) that it is a business located
in or principally based in West Virginia; (B) that more
than fifty percent of its assets, operations and employees

are located in West Virginia; and (C) a brief description
of the activities the business is engaged in; and

(6) An affidavit pertaining to each business invested
in, prepared by an officer, partner or trustee of the
qualified West Virginia capital company -which demon-
strates with respect to such business (A) that the
business invested in is not a business engaged in an
activity prohibited by subsection (d), section thirteen of
this article; (B) that more than fifty percent of the
assets, operations and employees of the business invested
in are located in West Virginia; and (C) that, if a
qualified investment, the business invested in is engaged
in activities that meet the requirements of a qualified

investment as listed in subdivision (d), section four of
this article.

(b) The authority, by the promulgation of rules, in
accordance with section five of this article, may require
that each qualified West Virginia capital company, in
its semiannual report to the tax commissioner and the
authority, disclose information in addition to the
disclosures required by subsection (a) of this section.

(¢) The company shall provide each investor in a
qualified West Virginia capital company with a certif-
ieate authorizing the tax credits, and a true copy of the
certificate shall be submitted with each taxpayer’s tax

return claiming a credit under section eight of this
article.
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§5E-1-16. Examination.

(a) Annually each qualified capital company shall
cause its books and records to be audited by an
independent certified public accountant in accordance
with generally accepted auditing and accounting
principles. In addition to the performance of a financial
audit, the audit shall address the methods of operation
and conduct of the business of the West Virginia capital
company o determine compliance with this article and
that the funds received by the company have been
invested within the time limits required by this article.
Upon completion, a copy of the audit report shall be
certified and sent to the authority.

(b) The authority may examine, under oath, any of the
officers, directors, agents, employees or investors of a
West Virginia capital company regarding the affairs
and business of the company. The authority may issue
subpoenas and subpoenas duces tecum and administer
oaths. Refusal to obey such a subpoena or subpoena
duces tecum may at once be reported to the circuit court
of the county in which the company is located or the
persons subpoenaed reside and the circuit court shall
enforce obedience to the subpoena or subpoena duces
tecum in the manner provided by law for compliance
with a subpoena or subpoena duces tecum issued by a
circuit court of this state.

(¢) In addition to the audits herein required, the
authority and the tax commissioner may jointly audit
any capital company or number of capital companies in
any year on a random basis, or for cause, or for any
other basis the authority or the tax commissioner may
select. The tax commissioner may also audit any
company or business in which a capital company has
made an investment, or which a capital company
proposes to invest, on a random audit selection basis, or
for cause, or on any other basis the tax commissioner
may select. Nothing herein shall be construed to
prohibit the tax commissioner from conducting any
audit relating to the administration or enforecement of
the tax laws of this state which the tax eommissioner
may, in his discretion, determine to be appropriate.
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§5E-1-17. Failure to comply.

(a) If the examination conducted pursuant to section
sixteen discloses that a West Virginia capital company
is not in compliance with the provisions of this article,
the authority may exercise any of the powers necessary
and appropriate to protect the authority’s interest.

(b) The authority shall give a West Virginia capital
company written notice of any inadequacies in its
compliance with the provisions of this article, and
specify a period of time the company has to redress such
inadequacies. Failure within said time period to make

corrections will result in further action by the authority
pursuant to this section.

§5E-1-18. Ruling procedure.

(a) The authority may issue an informal ruling as to
its position on the application of this article and the

rules promulgated thereunder to a stated transaction or
event.

(b) Such rulings will only be issued after receipt of

a written request and payment of a nonrefundable filing
fee.

(¢) Such rulings shall not constitute binding prece-
dent, and are issued solely for the guidance of those
persons requesting the ruling. Such rulings may be
modified prospectively at any time with notice to the
recipient of the ruling at said recipient’s last address
known to the authority and may be published or
released by the authority with facts or characteristies

identifying the person or persons requesting the ruling
omitted or modified.

{(d) Notwithstanding any provision of this section,
rulings relating to issues of taxation may be issued only

by the state tax commissioner and may not be issued by
the authority.

§5E-1-19. Effective date; transition rules.

1
2
3

(a) The provisions of subsection (d), section eight of
this article relating to credit carryback that were in
effect on the first day of January, one thousand nine
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hundred ninety, apply to any credit earned prior to the
effective date of the amendments to that subsection,
notwithstanding the fact that the taxpayer’s taxable
year does not end until a date on or after the effective
date of the amendments to that subsection. The provi-
sions of subsections (d) and (f), section eight of this
article, as amended, prohibiting credit carryback and
application of credit against interest, penalties and
additions to tax apply to any credit earned on or after
the effective date of the amendments to that subsection.

(b) The provisions of section twelve of this article
relating to minimum investment time limitations that
were in effect on the first day of January, one thousand
nine hundred ninety, apply to any capital base qualified
prior to the effective date of the amendments to that
subsection. The provisions of subsection (a), subsection
(b), subsection (c), section twelve of this article, as
amended, apply to any capital base qualified on a date
on or after the effective date of the amendments to that
section.

(¢) The provisions of section twenty of this article
relating to financial institutions are applicable to
investments by financial institutions made on a date on
or after the effective date of that section. Investments
made on a date prior to the effective date of that section
remain unaffected by the provisions of that section.

(d) The provisions of subsections (b) through (d),
section thirteen of this article relating to investment
restrictions are applicable to investments made on a
date on or after the effective date of those subsections.
Investments made on dates prior to the effective date of
those subsections remain unaffected by the provisions of
those subsections.

(e) As used in this section “amendments” means
changes made in this article during the regular session
of the Legislature in the year one thousand nine hundred
ninety-one.

§5E-1-20. Limitation on financial institutions.

1

Not more than forty-nine percent of the total capital
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base of any capital company may be owned by banks,
savings and loan associations, savings banks or other
financial institutions, or any affiliate thereof, as
investors. No officer, employee or director of any such
financial institution may serve on the board of any

capital company formed under the provisions of this
article.

§6E-1-21. Confidentiality.

(a) The authority shall, by the promulgation of rules,
determine which records, reports, or information
obtained from any person or entity under this article are
to be treated by the agency as confidential and not
subject to disclosure, except as hereinafter provided in
subsection (¢) of this section: Provided, That notwith-
standing any other provision of law to the contrary, the
authority shall make available to the public the name
of any business or company receiving a gqualified

investment from a capital company and the name of the
capital company so investing.

(b) Any other records, reports, or information ob-
tained from any person or entity under this article shall
be made available to the public, except that upon a
showing at the time of submission, satisfactory to the
authority, by any person or entity, that records, reports
or information, or a particular part thereof, to which the
authority or any officer, employee or representative
thereof has or will have access under this section, if
made public, would divulge information entitled to
protection under Section 1905 of Title 18 of the United
States Code as said section reads on the twentieth day
of December, one thousand nine hundred ninety, such
information or particular portion thereof is confidential
in accordance with the purposes of this section. In
submitting data under this article, a persoen required to
provide such data may designate the data which he or
she believes is entitled to protection under this subsec-
tion and submit such designated data separately from
other data submitted under this article. A designation
under this subsection shall be made in writing and in
such manner as the authority may prescribe.
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33 (c) Notwithstanding the foregoing provisions of this
34 section, any record, report, document, or information
356 may be disclosed to other officers, employees, or
36 authorized representatives of this state charged with
37 administering the provisions of this article and may be
38 disclosed pursuant to proceeding under subsection (b),
39 section sixteen of this article. Notwithstanding the
40 previous sentence, and notwithstanding any provision of
41 this article, the provisions of this code regarding
42 confidentiality and the disclosure of tax returns and tax
43 information, including specifically section five-d, article
44  ten, chapter eleven of this code, apply to the authority,
45 its agents and employees and to information submitted
46  to the authority under this article.

CHAPTER 18

(S. B. 108—By Senators Spears and Brackenrich)

[Passed March 7, 1991; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section one, article two,
chapter forty-eight-a of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to continuation of the child advocate office.

Be it enacted by the Legislature of West Virginia:

That section one, article two, chapter forty-eight-a of the
code of West Virginia, one thousand nine hundred thirty-one,
as amended, be amended and reenacted to read as follows:

ARTICLE 2. WEST VIRGINIA CHILD ADVOCATE OFFICE.

§48A-2-1. Reestablishment of the West Virginia child
advocate office.

(a) There is hereby established within the department
of human services the child advocate office.

1

2

3 (b) Pursuant to the provisions of section four, article
4 ten, chapter four of this code, the child advocate office
5 shall continue to exist until the first day of July, one
6 thousand nine hundred ninety-two, to allow for the
7 completion of an audit by the joint committee on
8 government operations.



376

CHILD WELFARE [Ch. 19

CHAPTER 19

(S. B. 393—By Senators Burdette, Mr. President, and Boley)
[By Request of the Executive]

[Passed March 7, 1991: in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact article four, chapter forty-nine

of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, relating to the administration of

programs for handicapped children by the bureau of
public health.

Be it enacted by the Legislature of West Virginia:

That article four, chapter forty-nine of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended and reenacted to read as follows:

ARTICLE 4. HANDICAPPED CHILDREN.

§49-4-1.
§49-4-2.
§49-4-3.
§49-4-4.
§49-4-5.
§49-4-6.

Purpose.

Children to whom article applies.
Powers of state bureau.

Report of birth of handicapped child.
Assistance by other agencies.

Cost of treatment.

§49-4-1. Purpose.

pad

The purpose of this article is to provide for the
continuation and development of services for handi-
capped children. The state bureau of public health
within the department of health and human resources
shall formulate and apply administrative policies
concerning the care and treatment of physically handi-
capped children and shall cooperate with other agencies
responsible for such care and treatment.

In the development of administrative policies, the
state bureau shall cooperate with the United States
department of health and human services and shall
comply with the regulations that agency prescribes
under the authority of the “Social Security Act”, and is

hereby authorized to receive and expend federal funds
for these services.
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§49-4
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§49-4

1
2

-2. Children to whom article applies.

It is the intention of this article that services for
handicapped children shall be extended only to those
children for whom adequate care, treatment and
rehabilitation are not available from other than public
sources.

-3. Powers of state bureau.

In the care and treatment of handicapped children the
state bureau of public health shall, so far as funds are
available for the purpose:

(1) Locate handicapped children requiring medical,
surgical, or other corrective treatment and provide
competent diagnosis to determine the treatment
required.

(2) Supply to handicapped children treatment, includ-
ing hospitalization and aftercare leading to correction
and rehabilitation.

(3) Guide and supervise handicapped children to
assure adequate care and treatment.

-4. Report of birth of handicapped child.

Within thirty days after the birth of a child with a
congenital deformity, the physician, midwife, or other
person attending the birth shall report to the state
bureau of public health, on forms prescribed by them,
the birth of such child.

The report shall be solely for the use of the state
department of heaith and human resources and shall not
be open for public inspection.

-5. Assistance by other agencies.

So far as practicable, the services and facilities of the
state departments of health, education, vocational
rehabilitation and corrections or their successors shall
be available to the state bureau of public health for the
purposes of this article.

-6, Cost of treatment.

All payments from any corporation, association,
program or fund providing insurance coverage or other
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payment for medicine, medical, surgical and hospital
treatment, crutches, artificial limbs and such other and
additional approved mechanical appliances and devices
as may be reasonably required for a handicapped child,
shall be applied toward the total cost of treatment.

—e

CHAPTER 20

(Com. Sub. for S. B. 29—By Senators Burdette, Mr. President, Holliday,

M. Manchin, Pritt, Wehrle and J. Manchin)

[Passed March 7. 1991: in effect July 1, 1991, Approved by the Governor.]

AN ACT to amend chapter forty-nine of the code of West

Virginia, one thousand nine hundred thirty-one, as
amended, by adding thereto a new article, designated
article four-a, relating to providing services to families
of people with developmental disabilities through the
West Virginia family support program; setting forth
findings; defining terms; specifying services which may
be provided under the program; setting forth eligibility
criteria; setting forth the primary focus of the program;
specifying the administering ageney and setting forth
its duties; providing for the establishment of state and

regional family support councils; and providing for the
reimbursement of certain expenses.

Be it enacted by the Legislature of West Virginia:

That chapter forty-nine of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, be amended by

adding thereto a new article, designated article four-a, to read
as follows:

ARTICLE 4A. WEST VIRGINIA FAMILY SUPPORT PROGRAM.

§49-4A-1. Findings.

§49-4A-2. Definitions.

§49-4A-3. Family support services.

§49-4A-4. Eligibility; primary focus.

§49-4A-5. Program administration,

§49-4A-6. Regional and state family support councils.
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§49-4A-1. Findings.

(a) The West Virginia Legislature finds that families
are the greatest resource available to individuals with
developmental disabilities, and they must be supported
in their role as primary caregivers. It further finds that
supporting families in their effort to care for their
family members at home is more efficient, cost effective
and humane than placing the developmentally disabled
person in an institutional setting.

(b) The Legislature accepts the following as basic
principles for providing services to support families of
people with developmental disabilities:

(1) The quality of life of children with developmental
disabilities, their families and communities is enhanced
by caring for the children within their own homes.
Children with disabilities benefit by growing up in their
own families, families benefit by staying together and
communities benefit from the inclusion of people with
diverse abilities.

(2) Adults with developmental disabilities should be
afforded the opportunity to make decisions for them-
selves, live in typical homes and communities and
exercise their full rights as citizens. Developmentally
disabled adults should have the option of living sepa-
rately from their families but when this is not the case,
families of disabled adults should be provided the
support services they need.

(8) Services and support for families should be
individualized and flexible, should focus on the entire
family and should promote the inclusion of people with
developmental disabilities in all aspects of school and
community life.

(4) Families are the best experts about what they
need. The service system can best assist families by
supporting families as decision makers as opposed to
making decisions for them.

(¢) The Legislature finds that there are at least ten

thousand West Virginians with developmental disabil-
ities who live with and are supported by their families,
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and that the state’s policy is to prevent the institution-
alization of people with developmental disabilities.

(d) To maximize the number of families supported by
this program, each family will contribute to the cost of
goods and services based on their ability to pay, taking
into account their needs and resources.

(e) Therefore, it is the intent of the Legislature to
initiate, within the resources available, a program of
services to support families who are caring for family
members with developmental disabilities in their homes.

§49-4A-2. Definitions.

(a) “Family or primary caregiver” means the person
or persons with whom the developmentally disabled
person resides and who is primarily responsible for the
physical care, education, health and nurturing of the
disabled person. The term does not include hospitals,

sanitariums, nursing homes, personal care homes or any
other such institution.

(b) “Legal guardian” means the person who is
appointed legal guardian of a developmentally disabled
person and who is responsible for the physical and
financial aspects of caring for such person, regardless
of whether the disabled person resides with his or her
legal guardian or another family member.

(¢) “Family support” means goods and services needed
by families to care for their family members with
developmental disabilities and to enjoy a quality of life
comparable to other community members.

(d) “Family support program” means a coordinated
system of family support services administered by the
department of health and human resources through

initial contracts with agencies within four of the state’s
behavioral health regions.

(e) “Developmental disability” means a severe, chronic
disability of a person which:

(1) Is attributable to a mental or physical impairment
or a combination of mental and physical impairments;
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(2) Is manifested before the person attains age twenty-
two;

(3) Results in substantial functional limitations in
three or more of the following areas of major life
activity: (A) Self-care; (B) receptive and expressive
language; (C) learning; (D) mobility; (E) self-direction;
(F) capacity for independent living; and (G) economic
self-sufficiency; and

(4) Reflects the person’s need for services and supports
which are of lifelong or extended duration and are
individually planned and coordinated.

The term “developmental disability”, when applied to
infants and young children, means individuals from
birth to age five, inclusive, who have substantial
developmental delays or specific congenital or acquired
conditions with a high probability of resulting in
developmental disabilities if services are not provided.

(f} “Regional family support council” means the
council established by the regional family support
agency under the provisions of section six of this article
to carry out the responsibilities specified in this article.

(g) “State family support council” means the council
established by the department of health and human
resources under section six of this article to carry out
the responsibilities specified in this article.

§49-4A-3. Family support services.
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(a) The regional family support agency, designated
under section five of this article, shall direct and be
responsible for the individual assessment of each
developmentally disabled person which it has desig-
nated and shall prepare a service plan with such
developmentally disabled person’s family. The needs and
preferences of the family will be the basis for determin-
ing what goods and services will be made available
within the resources available.

(b) The family support program may provide funds to

families to purchase goods and services included in the
family service plan. Such goods and services related to
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13 the care of the developmentally disabled person may
14 include, but are not limited to:

15 (1) Respite care;

16 (2) Personal and attendant care;
17 (3) Child care;
18

(4) Architectural and vehicular modifications;
19 (5) Health-related costs not otherwise covered;
20 (6) Equipment and supplies;

21 (7) Specialized nutrition and clothing;

22 (8) Homemaker services;

23 (9) Transportation;

24 (10) Utility costs;

25 (11) Integrated community activities: and

26 (12) Training and technical assistance.

27 (c) As part of the family support program, the
28 regional family support agency, designated under
29 section five of this article, shall provide case manage-
30 ment for each family to provide information, service
31

coordination and other assistance as needed by the
32 family.

33 (d) The family support program shall assist families
34 of developmentally disabled adults in planning and
35 obtaining community living arrangements, employment
36 services and other resources needed to achieve, to the
37

greatest extent possible, independence, productivity and

38 integration of the developmentally disabled adult into
39 the community.

40 (e) The family support program shall conduct ocut-
41 reach to identify families in need of assistance and shall
42 maintain a waiting list of individuals and families in the
43 event that there are insufficient resources to provide
44 services to all those who request them.

45 (f) The family support program may provide for
46 differential fees for services under the program or for
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appropriate cost participation by the recipient families
consistent with the goals of the program and the overall
financial condition of the family.

(g) Funds, goods or services provided to eligible
families by the family support program under this
article shall not be considered as income to those
families for any purpose under this code or under the
rules and regulations of any agency of state government.

§49-4A-4, Eligibility; primary focus.
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(a) To be eligible for the family support program, a
family must have at least one family member who has
a developmental disability, as defined in this article,
living with the family.

(b) The primary focus of the family support program
is supporting: (1) Developmentally disabled children,
school age and younger, within their families; (2) adults
with developmental disabilities who choose to live with
their families; and (3) adults with developmental
disabilities for whom other community living arrange-
ments are not available and who are living with their
families.

§49-4A-5. Program administration.

{a) The administering agency for the family support
program is the department of health and human
resources,

(b) The department of health and human resources
shall initially implement the family support program
through contracts with an agency within four of the
state’s behavioral health regions, with the four regions
to be determined by the department of health and
human resources in consultation with the state family
support council. These regional family support agencies
of the family support program will be responsible for
implementing the provisions of this article and subse-
quent policies for the families of persons with develop-
mental disabilities residing within their respective
regions. Each regional family support agency must
serve at least twenty-five families from each fifty
thousand dollars allocated. The total appropriation from
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general revenue funds for this program shall not exceed
two hundred thousand dollars for the fiscal year

beginning the first day of July, one thousand nine
hundred ninety-one.

(¢) The department of health and human resources, in
conjunction with the state family support council, shall
adopt policies and procedures regarding:

(1) Development of annual budgets;
(2) Program specifications;

(3) Criteria for awarding contracts for operation of

regional family support programs and the role of
regional family support councils;

(4) Annual evaluation of services provided by each

regional family support agency, including consumer
satisfaction;

(5) Coordination of the family support program and
the use of its funds, throughout the state and within each

region, with other publicly funded programs, including
medicaid;

(6) Performance of family needs assessments and
development of family service plans;

(7) Methodology for allocating resources to families
within the funds available; and

(8) Resolution of grievances filed by families pertain-
ing to actions of the family support program.

(d) The department of health and human resources
shall submit a report to the governor and the Legisla-
ture on the family support program, by the fifteenth day
of January, one thousand nine hundred ninety-two, and
by the fifteenth day of September every year thereafter,
so long as the program is funded.

§49-4A-6. Regional and state family support councils.

1
2

(a) Each regional family support agency shall estab-
lish a regional family support council comprised of at
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least seven members, of whom at least a majority shall
be persons with developmental disabilities or their
parents or primary caregivers. Each regional family
support council shall meet at least quarterly to advise
the regional family support agency on matters related
to local implementation of the family support program
and to communicate information and recommendations
regarding the family support program to the state
family support council.

(b) The secretary of the department of health and
human resources shall appoint a state family support
council comprised of at least twenty-two members, of
whom at least a majority shall be persons with devel-
opmental disabilities or their parents or primary
caregivers. A representative elected by each regional
council shall serve on the state council. The state council
shall also include a representative from each of the
following agencies: The state developmental disabilities
planning council, the state protection and advocacy
agency, the university affiliated center for developmen-
tal disabilities, the office of special education, the
association of community mental health/mental retarda-
tion programs and the early intervention interagency
coordinating council.

(c) The state council shall meet at least quarterly. The
state council will participate in the development of
program policies and procedures, annual contracts and
perform such other duties as are necessary for statewide
implementation of the family support program.

(d) Members of the state and regional councils who are
a member of the family or the primary caregiver of a
developmentally disabled person shall be reimbursed for
travel and lodging expenses incurred in attending
official meetings of their couneils. Child care expenses
related to the developmentally disabled person shall also
be reimbursed. Members of regional councils who are
eligible for expense reimbursement shall be reimbursed
by their respective regional family support agencies.
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CHAPTER 21

{Com. Sub. for H. B. 2897—By Delegates Douglas and Staton)

{Passed March 9, 1991; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact section three, article five,

chapter forty-nine of the code of West Virginia, one
thousand nine hundred thirty-one, as amended, relating
to noncustodial counseling of a child and his or her
parent or guardian.

Be it enacted by the Legislature of West Virginia:

That section three, article five, chapter forty-nine of the code
of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted to read as follows:

ARTICLE 5. JUVENILE PROCEEDINGS.
§49-5-3. Noncustodial counseling of a child.

The court at any time, or the state department or
other official upon a request from a parent, guardian,
or custodian, may, without institution of proceedings
under this article, refer a child alleged to be delinquent
to a counselor at the state department or a community
mental health center or other professional counselor in
the community. In the event the chiid refuses to respond
to such reference the state department may serve a
notice by first-class mail or personal service of process
upon the child, setting forth the facts and stating that
the department will seek a noncustodial order from the
court directing the child to submit to counseling. The
notice shall set forth the time and place for the hearing
on the matter. The court or referee after hearing may
direct the child to participate in a noncustodial period
of counseling not to exceed six months. Upon recommen-
dation of the department, and with the consent of the
child’s parent or guardian, the court or referee may also
allow the participation of such parent or guardian in
said counseling. No information obtained as the result
of such counseling shall be admissible in a subsequent

proceeding under this article except a dispositional
proceeding.
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CHAPTER 22

(S. B. 584—By Senator Pritt)

[Passed March 9, 1991; in effect July 1, 1991. Approved by the Governor.]

AN ACT to amend article six, chapter twenty-nine of the code

of West Virginia, one thousand nine hundred thirty-one,
as amended, by adding thereto a new section, designated
section twenty-six, relating to employee representative
organization bulletin boards.

Be it enacted by the Legislature of West Virginia:

That article six, chapter twenty-nine of the code of West
Virginia, one thousand nine hundred thirty-one, as amended,
be amended by adding thereto a new section, designated
section twenty-six, to read as follows:

ARTICLE 6. CIVILSERVICE SYSTEM.

§29-6-26. Employee representative organization bulletin
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boards.

A bulletin board of a limited size shall be provided
for posting notices of employee representative organiza-
tions. Such bulletin boards wiil be placed in convenient
and generally accessible locations in all workplaces
where the members of such organizations are employed.
Provisions shall be made for separate bulletin boards for
each employee representative organization. The cost of
such bulletin boards will be assumed by the requesting
employee or the employee’s representative organization.
Such boards shall be used exclusively by the employee
representative organization and for organization pur-

poses only.
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CHAPTER 23

(Com. Sub. for H. B. 2726—By Delegates Murensky and Stemple)

[Passed Mareh 5, 1991; in effect July 1. 1991. Approved by the Governor.]

AN ACT finding and declaring certain claims against the

state and its agencies to be moral obligations of the state
and directing the auditor to issue warrants for the
payment thereof.

Be it enacted by the Legislature of West Virginia:
CLAIMS AGAINST THE STATE.

§1. Finding and declaring certain claims against the
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department of administration; department of
education; department of health and human resour-
ces; division of corrections; and Workers’ Compen-
sation Fund, to be moral obligations of the state and
directing payments thereof.

The Legislature has heretofore made findings of fact
that the state has received the benefit of the commod-
ities received and/or services rendered by certain
claimants herein and has considered these claims
against the state and agencies thereof, which have
arisen due to over-expenditures of the departmental
appropriations by officers of such state spending units,
such claims having been previously considered by the
court of claims which also found that the state has
received the benefit of the commodities received and/or
services rendered by the claimants, but were denied by
the court of claims on the purely statutory grounds that
to allow such claims would bhe condoning illegal acts
contrary to the laws of the state. The Legislature,
pursuant to its findings of fact and also by the adoption
of the findings of fact by the court of claims as its own,
and, while not condoning such illegal acts, hereby
declares it to be the moral obligation of the state to pay
these claims in the amounts specified below, and directs
the auditor to issue warrants upon receipt of properly
executed requisitions supported by itemized invoices,
statements or other satisfactory documents as required
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23 by section ten, article three, chapter twelve of the code
24 of West Virginia, one thousand nine hundred thirty-one,
25 as amended, for the payments thereof out of any fund
26 appropriated and available for the purpose.

27 (a) Clawm against the Department of Administration:
28 (TO BE PAID FROM GENERAL REVENUE FUND)

29 (1) Xerox Corporation ........... $ 444.90
30 (b) Claims against the Department of Education:

31 (TO BE PAID FROM GENERAL REVENUE FUND)

32 (1) Trilla J. Daubenspeck ........ 3 295.00
33 (2) Sherry S.Hetzel ............. $ 212.00
34 (3) StevenJ. Klos................ $ 517.00
35 (4) PatriciaF.Stine ............. $ 250.00
36 (6) Dennis L. Venderlic .......... $ 485.00
37 (6) Salena M. Williams........... $ 250.00
38 (e¢) Claims against the Department of Health and
39 Human Resources:

40 (TO BE PAID FROM GENERAL REVENUE FUND)

41 (1) Blue Ridge Funeral Homes ... § 800.00
42 (2) Copeland & Associates of

43 West Virginia ............... $ 100,000.00
44 (d) Claims against the Division of Corrections:

45 (TO BE PAID FROM GENERAL REVENUE FUND}

46 (1) Fisher AutoParts ............ $ 203.71
47 (2) General Anesthesia

48 Services, Inc................ $ 2,200.00
49 (3) Richard E. MeCray, DDS...... 3 185.00
50 (4) Reynolds Memorial Hospital ....$ 43.00
51 (e} Clarms against the Workers’ Compensation Fund:
52 (TO BE PAID FROM WORKERS' COMPENSATION FUND)

53 (1) James W.Lane, M.D .......... $ 3,666.66
54 (2) Tameran,Inc. ................ $ 12,087.60
55 (3) Xerox Corporation ............ $ 3,416.08
56 (4) West Virginia American

57 Water Company ............ $ 839.27
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CHAPTER 24

(H. B. 2727—By Delegates Murensky and Stemple)

[Passed March 7, 1991; in effect July 1, 1991, Approved by the Governor.]

AN ACT finding and declaring certain claims for compensa-

tion of innocent victims of crimes occurring in West

Virginia to be moral obligations of the state and

directing the auditor to issue warrants for the payment
thereof.

Be it enacted by the Legislature of West Virginia:
COMPENSATION AWARDS TO VICTIMS OF CRIMES.

§1. Finding and declaring certain crime victims claims
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12
13

14
15
16
17
18
19
20
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22

for compensation to be moral obligations of the
state and directing payment thereof.

The Legislature has duly considered the findings of
fact and recommendations for awards reported to it by
the court of claims in respect to the following named
claimants who were innocent victims of erime within
this state and entitled to compensation; and in respect
to each of such named claimants the Legislature adopts
those findings of fact as its own, hereby declares it to
be the moral obligation of the state to pay each such
claimant in the amount specified below, and directs the
auditor to issue warrants for the payment thereof out
of any fund appropriated and available for the purpose.

Claims for crime victims compensation awards:

(To be paid from Crime Victims Compensation Fund)

(1) Adkins, Debra L. e $ 5,000.00
(2) Adkins, Debra L., as guardian of

Eric Wayne Adkins ...oooeee el $ 5,000.00
(3) Adkins, Debra L., as guardian of

Tracy Lynn AdKIns .....oooooemeeeeeeean. $ 5,000.00
(4) Ball, Juanita ... $ 5,000.00
(5) Barrett, EAna S. ... $ 15,000.00
(6) Clark, Jacquelyn M. ... $ 15,000.00

(7) Davison, Joyece E. $ 2,500.00
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23
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(8) Edwards, Rodney L. ooooooooeeoo. $ 15,000.00
(9) Escue, Jesse A. oo $ 5,000.00

(10) Escue, Noah A. e $ 5,000.00
(11) Escue, Shirley ... $ 5,000.00
(12) Farrar, Debra M. ..o, $ 5,000.00
(13) Fields, Rickey L. e $ 15,000.00
(14) Fowler,Joseph E. ..o $ 10,000.00
(15) Hitchings, Susan F., as guardian of

Cheryl E. Hitchings ..o, $ 10,000.00
(16) Honaker, Sueanne B. ... $ 5,000.00
(17) Jackson, Margaret L. ..o $ 5,000.00
(18) Jackson, Margaret L., as guardian of

Jamey 8. Jackson ... ... .. ... $ 5,000.00
(19) Jackson, Margaret L., as guardian of

Matthew D. Jaeckson ...........coovmeeevei.. $ 5,000.00
(20) Johnson, Eunice D., as guardian of

Faith A.Coles ..ot $ 10,000.00
(21) Kerry, Thomas E. ..o, $ 5,000.00
(22) Kimbler, Brady ..o $ 500.00
(23) Lowe, Dennie L. .o $ 5,000.00
(24) Mason, Floyd L., III .. ... ... $ 5,000.00
(25) Mason, L. Hope, as guardian of

the estate of Brandon C. Mason ... $ 5,000.00
(26) Mason, L. Hope, as guardian of

the estate of Lisa C. Mason ................. $ 5,000.00
(27) Mays, James A. ... § 1,000.00
(28) McEwan, Jane, as guardian of

Amanda Beth Murphy ... ... ... $ 5,000.00
(29) Miller, Charles W., as guardian of

Joshua W. Miller .. ... ... . $ 5,000.00
(30) Norman, Cheryl], as guardian of

Casey Nuckols ..o $ 5,000.00
(31) Radecliffe, Rex A. e $ 15,000.00
(82) Rhodes, Patricia S. ..o $ 2,5600.00
(83) Rinard, Phyllis J. e $ 15,000.00
(384) Stafford, Judy Nuckols ...oiiieies $ 5,000.00
(35) Stafford, Judy Nuckols, as guardian of

Brittany Nuckols ..o $ 5,000.00
(86) Stafford, Judy Nuckols, as guardian of

Christopher Bennett ... & 5,000.00
(37) Townsend, Joyce A. e $ 10,000.00

(38) Wallace, Reginald N. .o 3 500.00
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65 (39) Watts, Warren C. ..o $ 1,000.00
66 TOTAL e $253,000.00
67 The Legislature finds that the above moral obligations

68 and the appropriations made in satisfaction thereof shall
69 be the full compensation for all claimants herein.

°-

CHAPTER 25

(S. B. 625—O0riginating in the Committee on Finance)

[Passed March 8, 1991; in effect July 1, 1991. Approved by the Governor.]

AN ACT finding and declaring certain claims against the
state and its agencies to be moral obligations of the state

and directing the auditor to issue warrants for the
payment thereof.

Be it enacted by the Legislature of West Virginia.:
CLAIMS AGAINST THE STATE.

8§1. Finding and declaring certain claims against the
adjutant general; alcohol beverage control admin-
istration; attorney general; board of education;
board of trustees of the university of West Virginia;
commission on aging; department of administra-
tion; department of health and human resources;
department of public safety; depariment of tax and
revenue; department of veterans affairs; division of
corrections; division of culture and history; division
of forestry; division of highways; division of motor
vehicles; division of tourism and parks; ethics
commission; farm management commission; gover-
nor’s office of community and industrial develop-
ment; human rights eommission; public employees
insurance agency; railroad maintenance authority;
real estate commission; state treasurer; supreme
court of appeals; and West Virginia public de-
fender services; workers’ compensation fund, to be
moral obligations of the state and directing pay-
ment thereof.
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The Legislature has considered the findings of fact
and recommendations reported to it by the court of
claims concerning various claims against the state and
agencies thereof, and in respect to each of the following
claims the Legislature adopts those findings of fact as
its own, and in respect of certain claims herein, the
Legislature has independently made findings of fact and
determinations of award and hereby declares it to be the
moral obligation of the state to pay each such claim in
the amount specified below, and directs the auditor to
issue warrants for the payment thereof out of any fund
appropriated and available for the purpose.

(a) Claims against the Adjutant General:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Appalachian Power Company ...... $ 1,971.62
(2) Enviro-San,Inc...........ccaon.t. $ 33.00
(3) West Virginia Power Gas Service...$ 3,171.71

(b) Claims against the Alcohol Beverage Control
Administration:

(TO BE PAID FROM SPECIAL REVENUE FUND)
(1) Greenbrier County Public

Service District No. 2............ $ 235.17
(2) J.Don McClung ..........ociiinnn. $ 76.80
(8) Ryder Truck Rental, Inc............ $ 1,607.17

(¢) Claims against the Attorney General:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) American Telephone and

Telegraph Company ............. $ 1,378.77
(2) Federal Express Corporation....... $ 39.00
(3) Government Institutes, Inc.......... $ 52.50
(4) National Association of

Attorneys General ............... $ 225.00
(5) National Business Institute, Inc. ....$ 420.00
(6) Barbara Steinke ................... ¥ 381.75
(7) Viking Way Limited Partnership ...$ 74.59
(8) Xerox Corporation ................. $ 2,864.47

(d) Claims against the Board of Education:
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(TO BE PAID FROM GENERAL REVENUE FUND)

(1) The Board of Education of the
County of McDowelletal......... $ 461,163.32

That $461,163.32 shall be paid during the time period
beginning the first day of July, one thousand nine
hundred ninety-one, and ending the last day of June, one
thousand nine hundred ninety-two; that $461,163.32
shall be paid during the time period beginning the first
day of July, one thousand nine hundred ninety-two, and
ending the last day of June, one thousand nine hundred
ninety-three; that $461,163.32 shall be paid during the
time period beginning the first day of July, one thousand
nine hundred ninety-three, and ending the last day of
June, one thousand nine hundred ninety-four; that
$461,163.32 shall be paid during the time period
beginning the first day of July, one thousand nine
hundred ninety-four, and ending the last day of June,
one thousand nine hundred ninety-five: Provided, That
the Board of Education of the County of McDowell shall
be paid the full amount provided for in this bill no later

than the last day of June, one thousand nine hundred
ninety-five.

{2) The Board of Education of the
Countyof Grant ................. $ 336,049.05

That $336,049.05 shall be paid during the time period
beginning the first day of July, one thousand nine
hundred ninety-one, and ending the last day of June, one
thousand nine hundred ninety-two: Provided, That the
Board of Education of the County of Grant shall be paid
the full amount provided for in this bill no later than

the last day of June, one thousand nine hundred ninety-
two.

(3) The Board of Education of the
County of Ritchie................ $ 198,318.00

That $198,318.00 shall be paid during the time period
beginning the first day of July, one thousand nine
hundred ninety-one, and ending the last day of June, one
thousand nine hundred ninety-two: Provided, That the
Board of Education of the County of Ritchie shall be
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paid the full amount provided for in this bill no later
than the last day of June, one thousand nine hundred
ninety-two.

{e) Claims against the Board of Trustees of the
University of West Virginia:

(TO BE PAID FROM SPECIAL REVENUE FUND)

(1) Larry James Williams ............. $ 844,23
(2) Xerox Corporation ................. $ 6,001.45

(f) Claim against the Commission on Aging:
(TO BE PAID FROM GENERAL REVENUE FUND)
(1) Robert C. Bianchinotti ............. $ 576.00
(g) Claim against the Department of Administration:
(TO BE PAID FROM GENERAL REVENUE FUND)
(1) WilliamF. Moore .................. $ 32.78

(h) Claims against the Department of Health
and Human Resouwrces:

(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Area Psychiatric and

Psychotherapy Group............ $ 2,205.00
(2) The Douglas Mortuary ............. $ 325.00
(8) Greenbrier Medical

Arts Pharmaey.................. $ 290.62
(4) Hamilton Business Systems ........ $ 375.00

(5) HCA River Park Hospital,
formerly known as

HCA Huntington Hospital ....... $ 2,979.00

(6) Manpower Temporary Services..... $ 105.40

{(7) Res-Care,Inc. ..................... $ 182,299.45
(8) Saint Albans

Psychiatric Hospital ............. $ 18,560.00

(9) Allan Sacud, D.O................... 3 450.00

(10) Scott Funeral Home, Inc............ $ 800.00

(11) Mary Swim .......coiiiviiinenanns $ 10,000.00

(12) Xerox Corporation ................. $ 7,639.76

(i) Claims against the Department of Public Safety:
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(TO BE PAID FROM GENERAL REVENUE FUND)
(1) Kanawha Valley Radiologists....... $ 42.00
(2) Richard Wayne Kocher............. $ 25,000.00
(3) Orthopaedic Associates, Inc. ........ $ 74.00
(4) Charles Winkler, Sr. ............... § 35,000.00

(3) Claim against the Department of Tax and Revenue:

(TO BE PAID FROM GENERAL REVENUE FUND)
(1) FW.Dodge .......ccovvvveinnn.... $ 354.77

(k) Claim against the Department of Veterans Affairs:

(TO BE PAID FROM GENERAL REVENUE FUND)
(1) AT&T ... 3 125.81

(1) Claims against the Division of Corrections:

(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Michael W. Blatt, M.D.............. $ 865.00
(2) Builders Service and
Supply Company ................ $ 542.46
(3) Cabell Huntington
Surgery Center ................. $ 676.00
(4) County Commission of
Barbour County ................. $ 2,850.00
{(5) County Commission of
CabellCounty .......cvvveuennn.. $ 25470.00
(6) County Commission of
FayetteCounty.................. $ 3518417
(7) County Commission of
Gilmer County .........ccovn... $ 2,415.00
(8) County Commission of
Greenbrier County .............. $ 34,286.86
(9) County Commission of
LoganCounty ................... $ 23,505.00
(10) County Commission of
MarionCounty .......covvvevnns. $ 27,594.06
(11) County Commission of
Marshall County ................ $ 1,669.97
(12) County Commission of
MecDowell County ............... $ 25,407.90

(13) County Commission of
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Mercer County .................. § 46,605.00
(14) County Commission of

Mineral County ................. $ 44,751.46
(15) County Commission of

MingoCounty ............cvv.n.. $ 15,290.00
(16) County Commission of

Morgan County ................. $ 8,160.00
{17) County Commission of

Nicholas County................. $ 13,880.89

(18) County Commission of

Pendleton County ............... $ 1,530.00
(19) County Commission of

Putnam County ................. 3 5,295.00
(20) County Commission of

Raleigh County.................. $§ 31,597.62
(21) County Commission of

Randolph County................ $ 10,050.00
(22) County Commission of

RoaneCounty ......ccvoevuennen. $ 19,232.44
(23) County Commission of

WirtCounty ...........c.oia.... $ 1,407.29
(24) Nephrology Associates, Inc. ........ $ 1,378.00
(25) Pinewood Medical Corporation ..... $ 212.00
(26) Princeton Community Hospital . .... $ 250.78
(27) Radiology,Inc. ... oo cviiiia.... $ 27.00
(28) West Virginia

University Hospital ............. $ 1,325.00
(29) James D. Weinstein . ............... $ 150.00
(30) Wheeling Clinie ..........cocien.n. $ 410.75

(m) Claims against the Division of Culture and History:

(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Alpine Festival,Ine. ............... $ 4,282 .83

(2) Charleston Cash Register
Co,Inc..coviiieiiiiaan... $ 1,688.00

(8) Xerox Corporation ................. $ 310.00

(n) Claims against the Division of Forestry:
(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Robert E, Smith ................... $ 483.04
(2) Juergen Wildman.................. $ 718.00
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(3) John L. Anderson .................. 3
{(4) PhillipT.Carnell .................. $
(b) JamesP.Owens ............c...... $
(6) Joseph S.Jelich.................... $
(7) Michael McWhorter................ 3
(8) James P. Schaffner ................ $
(9) ArthurJ. Yagel, III................ $
(10) Charles E. Bowling ................ $
{(11) George P. Clarkson ................ $
(12} Lawrence E. Cook ................. $
(13) Robert S. Dameron ................ $
(14) Walter L. Lester ................... 3
(15) KevinLL Arnold.................... $
(16) Howard M. Dempsey............... $
(17} James L. Dickerson ................ $
(18) Tex Fields.............cceivnentt. $
(19) Robert L. Hannah ................. 3
(20) JohnF.Looney ..........ccovian... 3
(21) Craig M. Minton.............cvun.. $
(22) AlanG. Sowards................... $
(23) Richard H. Strickland ............. $
(24) Thomas E. Withrow ............... $
(25) Edward D. Walker ................ $
{(26) Bernard R.Boggs.................. $
27) MarlaClifton...................... 3
(28) Thomas Halki ..................... $
(29) David Warner .............c....... 3
(30) Scott Eggerud ..................... $
(31) StephenForry..................... $
82)JaneOhi ..........ccvieieiiinn.. $
(33) Earl Reaves, Jr. ..........ccvun.... $
(84) Joseph Taylor ............ccvun... $
(B5) Billy Sirk . oovvviiieviiiciinnennnn, $
{36) John M. Gibson .................... 3
BN EarlBibb .........coiiiiia, $
(38) Joseph Lilly .......coivviveenn.... $
(39) Avary McMillian .................. $
(40) Woodrow Smith ................... $
(41) Divisionof Forestry................ $

(0) Claims against the Division of Highways:

(TO BE PAID FROM STATE ROAD FUND)

[Ch. 25

102.562
481.85
33.62
354.91
586.33
3,192.37
1,334.99
397.19
400.98
1,352.16
1,865.53
596.27
1,053.65
361.44
713.39
950.59
522.27
345.15
649.43
662.15
1,246.34
237.99
1,307.24
468.04
139.79
52.02
652.72
1,669.562
433.22
1,280.82
1,358.81
996.24
42.36
526.06
214.04
157.27
414.46
449.59
4,073.27
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(1) PaulH. Anderson.................. $ 1,666.67
(2) Joe O. Baldwin and
Elaine Baldwin ................. $ 200.00
(3) EdithR.Bence .................... $ 1,666.67
(4) MaryBerkley...........ccocuuv... $ 11,153.40
(5) CraigCallison ..................... $ 500.00
6) Trudy L.Corr .......cuviueio... $ 341.78
(7) EstherDeal ....................... $ 1,400.00
(8) AngelaM.DeMary ................ $ 88.99
(9) Berniece E. Fatony ................ $ 6,425.00
(10) Kimberly D. Golden................ 3 170.97
(11) Neva D. Graziani .................. $ 231.28
(12) David T. Holeomb, Jr............... $ 800.00
(13) Rodney Shawn Johnson ............ $ 3,000.00
(14) L. G. DeFelice,Inc. ................ $ 142,513.88
(15) Connie Michael ...............c.v.. $ 220.39
(16) Mathilda Mae Miller............... $ 1,666.66
(17) VirgilO'Neal ...................... $ 98.57
(18) Junior J.Orsburn.................. $ 10,312.11
(19) MargaretOrsburn.................. $ 1,000.00
(20) Blanche Osborne and
Arthur Osborne ................. $ 818.00
(21) Wanita Sommerville ............... $ 100.00
(22) Tri-State Asphalt Corporation...... $ 10,030.45
(23) Sheri Waggoner ..............c.v.. $ 500.00
(24) Westbrook Construction, Inc. ....... $ 613,245.92
(25) BonnieH. Woody .................. ¥ 151.62
(26) Chiquita Rose Yanero.............. $ 116.32
(27) BettyJ. Zator. ...cooevveinninnnnn-. $ 2,250.00

(p) Claims against the Division of Tourism and Parks:

{TO BE PAID FROM GENERAL REVENUE FUND)

(1) Avis/Checker Leasing, Inc. ......... ¥ 1,234.78
(2) Hamilton Business Systems ........ $ 23.72
(3) Cecil E. Lacy ..........cconena... $ 300.00

{(q) Claim against the Ethics Commission:
(TO BE PAID FROM GENERAL REVENUE FUND)
(1) LyneRanson...............ocov.... $ 2,037.50

(r) Claims against the Farm Management Commission:
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(TO BE PAID FROM GENERAL REVENUE FUND)
(1) Associated Fabricators, Inc. ........ $

81.18
(2) Beckley Veterinary Hospital........ $ 265.50
3) MGM/Farm City,Inc............... $ 330.36

(s) Claim against the Governor’s Office of Community
and Industrial Development:

(TO BE PAID FROM FEDERAL FUNDS)

from Account No. 7755-40

(1) Xerox Corporation ................. $ 3,558.03

(1) Claim against the Human Rights Commaission:

(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Bickley, Jacobs and Barkus,
AttorneysatLaw................ 3 1,200.00

(v) Claims against the Public Employees
Insurance Agency:

{TO BE PAID FROM GENERAL REVENUE FUND)

(1) Donald A. Lewis

................... 3 1,105.00
(2) Dewell D. White

................... $ 12,060.00
‘ (v) Claim against the Railroad Maintenance Authority:

(TO BE PAID FROM SPECIAL REVENUE FUND)

from Account No. 8344

(1) The Potomac Edison Company...... $ 480.17

(w) Claim against the Real Estate Commission:

(TO BE PAID FROM SPECIAL REVENUE FUND)

(1) Hamilton Business Systems ........ $ 75.00

(x) Claims against the State Treaswrer:

(TO BE PAID FROM GENERAL REVENUE FUND)

(1) Ricoh Corporation

................. $ 863.62
(2) H. John Rogers

.................... $ 1,194.00
(y) Claims against the Supreme Court of Appeals:

(TO BE PAID FROM GENERAL REVENUE FUND)
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(1) Gary E. Keller, Sheriff of

TylerCounty .................... $ 11,003.65
(2) Roche Biomedical Laboratories, Inc. $ 4,938.00
(3) Strategic Ventures, Inc. ............ $ 6,682.00

(z) Claim against the West Virginia Public
Defender Services:

(TO BE PAID FROM GENERAL REVENUE FUND)
(1) EarlF. Young ...............cc.uu. 3 1,000.00
(aa) Claims against the Workers’ Compensation Fund;
(TO BE PAID FROM WORKERS' COMPENSATION FUND)

(1) American Telephone and

Telegraph Company ............. $ 46.98
(2) Phyllis Haynes Edens, CCR, Inc.. ... 3 43.20
(3) Donna Sue Warman................ $ 62.50
(4) Xerox Corporation ................. $ 1,115.42

The Legislature finds that the above moral obligations
and the appropriations made in satisfaction thereof shall
be the full compensation for all claimants, and that prior
to the payments to any claimant provided for in this bill,
the court of claims shall receive a release from said
claimant releasing any and all claims for moral
obligations arising from the matters considered by the
Legislature in the finding of the moral obligations and
the making of the appropriations for said claimant. The
court of claims shall deliver all releases obtained from
claimants to the department against which the claim
was allowed.

4

CHAPTER 26

(S. B. 620—By Senator Felton)

{ Passed March 8, 1991; in effect ninety days from passage. Approved by the {iovernor.]

AN ACT to amend and reenact sections fourteen, nineteen and

twenty-six, article two-a, chapter fourteen of the code of
West Virginia, one thousand nine hundred thirty-one, as
amended, relating to appointment of guardian when 2
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appropriate law-enforcement agencies, or the claim
investigator, may deny a claim, reduce an award of
compensation, and may reconsider a claim already
approved.

(e) An award of compensation shall not be approved
if the injury occurred while the vietim was confined in
any state, county or city jail, prison, private prison or
correctional facility.

(f) After reaching a decision to approve an award of
compensation, but prior to announcing such approval,
the judge or commissioner shall require the claimant to
submit current information as to collateral sources on
forms prescribed by the clerk of the court of claims. The
judge or commissioner shall reduce an award of
compensation or deny a claim for an award of compen-
sation that is otherwise payable to a claimant to the
extent that the economic loss upon which the claim is
based is or will be recouped from other persons,
including collateral sources, or if such reduction or
denial is determined to be reasonable because of the
contributory misconduct of the claimant or of a vietim
through whom he claims. If an award is reduced or a
claim is denied because of the expected recoupment of
all or part of the economic loss of the claimant from a
collateral source, the amount of the award or the denial
of the claim shall be conditioned upon the claimant’s
economic loss being recouped by the collateral source:
Provided, That if it is thereafter determined that the
claimant will not receive all or part of the expected
recoupment, the claim shall be reopened and an award
shall be approved in an amount equal to the amount of
expected recoupment that it is determined the claimant
will not receive from the collateral source, subject to the
limitation set forth in subsection (g) of this section.

(g) Except in the case of death, compensation payable
to a vietim and to all other claimants sustaining
economic loss because of injury to that victim shall not
exceed thirty-five thousand dollars in the aggregate.
Compensation payable to a victim of eriminally injur-
ious conduct which causes permanent injury may
include, in addition to economic loss, an amount up to
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fifteen thousand dollars for emotional distress and pain
and suffering which are proximately caused by such
conduct. Compensation payable to all claimants because
of the death of the victim shall not exceed fifty thousand
dollars in the aggregate, but may include, in addition
to economic loss, compensation to the claimants specified
in paragraph (2), subdivision (a), section three of this
article, for sorrow, mental anguish and solace.

(h) If an award of compensation of five thousand
dollars or more is made to a minor, a guardian shall be
appointed pursuant to the provisions of article ten,

chapter forty-four of this code to manage the minor’s
estate.

§14-2A-19. Attorney and witness fees.

(a) By separate order, the court, or a judge or
commissioner thereof, shall determine and award
reasonable attorney’s fees, commensurate with services
rendered and reimbursement for reasonable and neces-
sary expenses actually incurred shall be paid from the
crime vietims compensation fund to the attorney
representing a claimant in a proceeding under this
article at the same rates as set forth in section thirteen-
a, article twenty-one, chapter twenty-nine of this code,.
Attorney’s fees and reimbursement may be denied upon
a finding that the claim or appeal is frivolous. Awards
of attorney’s fees and reimbursement shall be in
addition to awards of compensation, and attorney’s fees
and reimbursement may be awarded whether or not an
award of compensation is approved. An attorney shall
not contract for or receive any larger sum than the
amount allowed under this section. In no event may a
prosecuting attorney or assistant prosecuting attorney

represent any victim seeking compensation under this
article.

(b) Each witness called by the court to appear in a
hearing on a claim for an award of compensation shall
receive compensation and expenses in an amount equal
to that received by witnesses in civil cases as provided
in section sixteen, article one, chapter fifty-nine of this

code to be paid from the crime victims compensation
fund.
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§14-2A-26. Rules and regulations.

(a) The court of claims may promulgate rules and
regulations to implement the provisions of this article.

(b) The court of claims shall promulgate rules and
regulations to govern the award of compensation to the
spouse of, person living in the same household with,
parent, child, brother or sister of the offender or his
accomplice in order to avoid an unjust benefit to or the
unjust enrichment of the offender or his accomplice.

CHAPTER 27

(Com. Sub. for H. B. 2873—By Delegate Rollins)

OISR N

| Passed March 9, 1991: in effect ninety days from passage. Approved by the Governor.}

AN ACT to amend and reenact section one hundred nine,
article three, chapter forty-six-a of the code of West
Virginia, one thousand nine hundred thirty-one, as
amended, relating to West Virginia consumer credit and
protection act.

Be it enacted by the Legislature of West Virginia:

That section one hundred nine, article three, chapter forty-
six-a of the code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted to read as
follows:

ARTICLE 3. FINANCE CHARGES AND RELATED PROVISIONS.

§46A-3-109. Additional charges; insurance; when refund
required; civil penalty; rules relating to
insurance.

(1) In addition to the sales finance charge or loan
finance charge permitted by this chapter, a creditor
may contract for and receive the following additional
charges in connection with a consumer credit sale or a
consumer loan:

(a) Official fees and taxes;

S O DD
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(b) Charges for insurance as described in subsection
(2): Provided, That nothing contained in this section
with respect to insurance shall be construed as in any
way limiting the power and jurisdiction of the insurance
commissioner of this state in the premises;

(¢) Annual charges, payable in advance, for the
privilege of using a lender credit card or similar
arrangement which entitles the user to purchase goods
or services from at least one hundred persons not related
to the issuer of the lender credit card or similar
arrangement, under an arrangement pursuant to which

the debts resulting from the purchases are payable to
the issuer;

(d) Charges for other benefits, including insurance,
conferred on the consumer, if the benefits are of value
to him/her and if the charges are reasonable in relation
to the benefits, are of a type which is not for credit, and
are excluded as permissible additional charges from the
sales finance charge or loan finance charge by rule
adopted by the commissioner: Provided, That as to
insurance, the policy as distinguished from a certificate
of coverage thereunder must be issued by an individual
licensed under the laws of this state to sell such
insurance and the determination of whether the charges
therefor are reasonable in relation to the benefits shall

be determined by the insurance commissioner of this
state;

(e) Reasonable closing costs with respect to a debt
secured by an interest in land; and

(f) Documentary charge or any other similar charge
for documentary services in relation to securing a title,
so long as said charge is applied equally to cash
customers and credit customers alike and so long as
such documentary charge does not exceed fifty dollars.

(2) A creditor may take, obtain or provide reasonable
insurance on the life and earning capacity of any
consumer obligated on