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CHAPTER 140

(S. B. 479 — By Senators Minard and Jenkins)

[Passed March 13, 2004; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact §33-3-7 of the code of West Virginia,

1931, as amended, relating to licensing foreign insurers; and
exemption from certain other statutory provisions.

Be it enacted by the Legislature of West Virginia:

That §33-3-7 of the code of West Virginia, 1931, as amended, be

amended and reenacted to read as follows:

ARTICLE 3. LICENSING, FEES AND TAXATION OF INSURERS.

§33-3-7. Issuance of license to transact insurance; kinds of

insurance authorized to be transacted.

(a) Upon receiving the application and supporting docu-
ments required by section four of this article, if the commis-
sioner is satisfied that an insurer has complied with the terms of
its charter and the provisions of this chapter and other laws of
this state and that such insurer is solvent and will transact
insurance in a legal, proper and just manner, he or she may
issue to such insurer a license authorizing it to transact insur-
ance in this state. Such license may authorize an insurer which
otherwise qualifies therefor to transact life and/or accident and
sickness insurance or an insurer other than a life insurer to
transact any of the kinds of insurance other than life for which
it otherwise qualifies. However, as to any life insurer which,
immediately prior to the effective date of this chapter, lawfully
held a license granting to it the right to transact in West
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15
16
17
18
19

20
21
22
23
24

Virginia additional kinds of insurance other than life and
accident and sickness, the commissioner may continue to
license said insurer to transact the same kinds of insurance as
those specified in such prior license so long as such insurer is
otherwise in compliance with this chapter.

(b) A foreign insurer that obtains a license pursuant to the
provisions of this section may transact the business of insurance
in this state without obtaining the certificate of authority from
the secretary of state otherwise required by the provisions of
section 1501, article fifteen, chapter thirty-one-d of this code.

. 4

CHAPTER 141

(Com. Sub. for H. B. 4303 — By Delegates H. White,
G. White, Azinger, Frich and Hrutkay)

[Passed March 13, 2004; in effect ninety days from passage. Approved by the Governor.]

AN

ACT to repeal §33-12-26 of the code of West Virginia, 1931, as
amended; to amend and reenact §33-3-33 of said code; to amend
and reenact §33-12-3, §33-12-8, §33-12-10, §33-12-11, §33-12-
18, §33-12-23, §33-12-27, §33-12-28, §33-12-30, §33-12-31 and
§33-12-32 of said code; to amend and reenact §33-12C-24 of said
code; to amend and reenact §33-37-1, §33-37-2, §33-37-3, §33-
37-4,$33-37-6 and §33-37-7 of said code; and to amend said code
by adding thereto a new section, designated §33-37-8, all relating
to insurance generally; bringing provisions into compliance with
Gramm-Leach-Bliley; eliminating the residency restriction
reporting requirement for surplus lines licensees remitting the
insurance policy surcharge; defining subjects of insurance for
which a license is required; increasing continuing education
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requirements; allowing nonresidents to obtain a limited license
for automobile rental coverage; licensing of managing general
agents; providing for certain penalties for violations by managing
general agents; requiring fees for licensor; eliminating renewal of
service representative permits; repealing insurance vending
machines; repealing and eliminating countersignature require-
ments, effective thirty-first day of December, two thousand; and,
making technical corrections.

Be it enacted by the Legislature of West Virginia:

That §33-12-26 of the code of West Virginia, 1931, as amended,
be repealed; that §33-3-33 of said code be amended and reenacted;
that §33-12-3, §33-12-8, §33-12-10, §33-12-11, §33-12-18, §33-12-
23, §33-12-27, §33-12-28, §33-12-30, §33-12-31 and §33-12-32 of
said code be amended and reenacted; that §33-12C-24 of said code be
amended and reenacted; that §33-37-1, §33-37-2, §33-37-3, §33-37-4,
§33-37-6 and §33-37-7 of said code be amended and reenacted; and
that said code be amended by adding thereto a new section, designated
§33-37-8, all to read as follows:

Article
3.  Licensing, Fees and Taxation of Insurers.
12. Insurance Producers and Solicitors.
12C. Surplus Line.
37. Managing General Agents.

ARTICLE 3. LICENSING, FEES AND TAXATION OF INSURERS.

§33-3-33. Surcharge on fire and casualty insurance policies to
benefit volunteer and part volunteer fire depart-
ments; special fund created; allocation of pro-
ceeds; effective date.

1 (a) For the purpose of providing additional revenue for
2 volunteer fire departments, part-volunteer fire departments,
3 certainretired teachers and the teachers retirement reserve fund,
4 there is hereby authorized and imposed on and after the first
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day of July, one thousand nine hundred ninety-two, on the
policyholder of any fire insurance policy or casualty insurance
policy issued by any insurer, authorized or unauthorized, or by
any risk retention group, a policy surcharge equal to one
percent of the taxable premium for each such policy. For
10 purposes of this section, casualty insurance may not include
11 insurance on the life of a debtor pursuant to or in connection
12 with a specific loan or other credit transaction or insurance on
13 adebtor to provide indemnity for payments becoming due on a
14 specific loan or other credit transaction while the debtor is
15 disabled as defined in the policy. The policy surcharge may not
16 be subject to premium taxes, agent commissions or any other
17 assessment against premiums.

O 00 3 N W

18 (b) The policy surcharge shall be collected and remitted to
19 the commissioner by the insurer, or in the case of surplus lines
20 coverage, by the surplus lines licensee, or if the policy is issued
21 by a risk retention group, by the risk retention group. The
22 amount required to be collected under this section shall be
23 remitted to the commissioner on a quarterly basis on or before
24 the twenty-fifth day of the month succeeding the end of the
25 quarter in which they are collected, except for the fourth quarter
26 for which the surcharge shall be remitted on or before the first
27 day of March of the succeeding year.

28 (c) Any person failing or refusing to collect and remit to the
29 commissioner any policy surcharge and whose surcharge
30 payments are not postmarked by the due dates for quarterly
31 filing is liable for a civil penalty of up to one hundred dollars
32 for each day of delinquency, to be assessed by the commis-
33 sioner. The commissioner may suspend the insurer, broker or
34 risk retention group until all surcharge payments and penalties
35 are remitted in full to the commissioner.

36 (d) One half of all money from the policy surcharge shall
37 becollected by the commissioner who shall disburse the money
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received from the surcharge into a special account in the state
treasury, designated the “fire protection fund”. The net proceeds
of this portion of the tax and the interest thereon, after appropri-
ation by the Legislature, shall be distributed quarterly on the
first day of the months of January, April, July and October to
each volunteer fire company or department on an equal share
basis by the state treasurer.

(1) Before each distribution date, the state fire marshal shall
report to the state treasurer the names and addresses of all
volunteer and part-volunteer fire companies and departments
within the state which meet the eligibility requirements
established in section eight-a, article fifteen, chapter eight of
this code.

(2) The remaining fifty percent of the moneys collected
shall be transferred to the teachers retirement system to be
disbursed according to the provisions of sections twenty-six-j,
twenty-six-k and twenty-six-1, article seven-a, chapter eighteen
of this code. Any balance remaining after the disbursements
authorized by this subdivision have been paid shall be paid by
the teachers retirement system into the teachers retirement
system reserve fund. '

(e) The allocation, distribution and use of revenues pro-
vided in the fire protection fund are subject to the provisions of
sections eight-a and eight-b, article fifteen, chapter eight of this
code.

ARTICLE 12. INSURANCE PRODUCERS AND SOLICITORS.

§33-12-3. License required.

§33-12-8. Continuing education required.

§33-12-10. Fees.

§33-12-11. Countersignature.

§33-12-18. Individual insurance producer to deal only with licensed insurer or

solicitor; appointment as individual insurance producer required.

§33-12-23. Payment of commissions.
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§33-12-27. Payment of commissions under assigned risk plan.

§33-12-28. Service representative permit.

§33-12-30. Termination of contractual relationship prohibited.

§33-12-31. Termination of contractual relationship; continuation of certain commis-

sions; exceptions.

§33-12-32. Limited licenses for rental companies.

§33-12-3. License required.

17
18
19
20

(a) A person may not sell, solicit or negotiate insurance
covering subjects of insurance resident, located or to be
performed in this state for any class or classes of insurance
unless the person is licensed for that line of authority in
accordance with this article.

(b) No person shall in West Virginia act as or hold himself
or herself out to be an individual insurance producer or insur-
ance agency or solicitor unless then licensed therefor pursuant
to this article.

(c) No individual insurance producer, insurance agency or
solicitor or any representative or employee thereof shall solicit
or take application for, negotiate, procure or place for others
any kind of insurance or receive or share, directly or indirectly,
any commission or other valuable consideration arising from
the sale, solicitation or negotiation of any insurance contract for
which that person is not then licensed.

(d) No insurer shall accept any business from or pay any
commission to any individual insurance producer who does not
then hold an appointment as an individual insurance producer
for such insurer pursuant to this article.

§33-12-8. Continuing education required.

|
2

The purpose of this provision is to provide continuing
education under guidelines set up under the insurance commis-
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sioner’s office, with the guidelines to be set up under the board
of insurance agent education.

(a) This section applies to individual insurance producers
licensed to engage in the sale of the following types of insur-
ance:

(1) Life. — Life insurance coverage on human lives, includ-
ing benefits of endowment and annuities, and may include
benefits in the event of death or dismemberment by accident
and benefits for disability income;

(2) Accident and health or sickness. — Insurance coverage
for sickness, bodily injury or accidental death and may include
benefits for disability income;

(3) Property. -— Property insurance coverage for the direct
or consequential loss or damage to property of every kind;

(4) Casualty. — Insurance coverage against legal liability,
including that for death, injury or disability or damage to real
or personal property;

(5) Variable life and variable annuity products. — Insur-
ance coverage provided under variable life insurance contracts
and variable annuities;

(6) Personal lines. — Property and casualty insurance
coverage sold to individuals and families for primarily noncom-
mercial purposes; and

(7) Any other line of insurance permitted under state laws
or regulations.

(b) This section does not apply to:

(1) Individual insurance producers holding limited line
credit insurance licenses for any kind or kinds of insurance



1284 INSURANCE [Ch. 141

31 offered in connection with loans or other credit transactions or
32 insurance for which an examination is not required by the
33 commissioner, nor does it apply to any limited or restricted
34 license as the commissioner may exempt; and

35 (2) Individual insurance producers selling credit life or
36 credit accident and health insurance.

37 (c) (1) The board of insurance agent education as estab-
38 lished by section seven of this article shall develop a program
39 of continuing insurance education and submit the proposal for
40 the approval of the commissioner on or before the thirty-first
41 day of December of each year. No program may be approved by
42 the commissioner that includes a requirement that any individ-
43 ual insurance producer complete more than twenty-four hours
44  of continuing insurance education biennially. No program may
45 be approved by the commissioner that includes a requirement
46 that any of the following individual insurance producers
47 complete more than six hours of continuing insurance education
48 biennially:

49 (A) Individual insurance producers who sell only preneed
50 burial insurance contracts; and

51 (B) Individual insurance producers who engage solely in
52 telemarketing insurance products by a scripted presentation
53 which scripted presentation has been filed with and approved by
54 the commissioner.

55 (C) The biennium mandatory continuing insurance educa-
56 tion provisions of this section become effective on the reporting
57 period beginning the first day of July, two thousand six.

58 (2) The commissioner and the board, under standards
59 established by the board, may approve any course or program
60 of instruction developed or sponsored by an authorized insurer,
61 accredited college or university, agents’ association, insurance
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trade association or independent program of instruction that
presents the criteria and the number of hours that the board and
commissioner determine appropriate for the purpose of this
section.

(d) Individual insurance producers licensed to sell insurance
and who are not otherwise exempt shall satisfactorily complete
the courses or programs of instructions the commissioner may
prescribe.

(e) Every individual insurance producer subject to the
continuing education requirements shall furnish, at intervals
and on forms as may be prescribed by the commissioner,
written certification listing the courses, programs or seminars
of instruction successfully completed by the person. The
certification shall be executed by, or on behalf of, the organiza-
tion sponsoring the courses, programs or seminars of instruc-
fion.

(f) Any individual insurance producer failing to meet the
requirements mandated in this section and who has not been
granted an extension of time, with respect to the requirements,
or who has submitted to the commissioner a false or fraudulent
certificate of compliance shall have his or her license automati-
cally suspended and no further license may be issued to the
person for any kind or kinds of insurance until the person
demonstrates to the satisfaction of the commissioner that he or
she has complied with all of the requirements mandated by this
section and all other applicable laws or rules.

(g) The commissioner shall notify the individual insurance
producer of his or her suspension pursuant to subsection (f) of
this section by certified mail, return receipt requested, to the
last address on file with the commissioner pursuant to subsec-
tion (e), section nine of this article. Any individual insurance
producer who has had a suspension order entered against him
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94 or her pursuant to this section may, within thirty calendar days
95 of receipt of the order, file with the commissioner a request for
96 a hearing for reconsideration of the matter.

97 (h) Any individual insurance producer who does not

98 satisfactorily demonstrate compliance with this section and all

99 other laws applicable thereto as of the last day of the biennium
100 following his or her suspension shall have his or her license
101 automatically canceled and is subject to the education and
102 examination requirements of section five of this article.

103 (1) The commissioner is authorized to hire personnel and
104 make reasonable expenditures considered necessary for
105 purposes of establishing and maintaining a system of continuing
106 education for insurers. The commissioner shall charge a fee of
107 twenty-five dollars to continuing education providers for each
108 continuing education course submitted for approval which shall
109 be used to maintain the continuing education system. The
110 commissioner may, at his or her discretion, designate an outside
111 administrator to provide all of or part of the administrative
112 duties of the continuing education system subject to direction
113 and approval by the commissioner. The fees charged by the
114  outside administrator shall be paid by the continuing education
115 providers. In addition to fees charged by the outside administra-
116 tor, the outside administrator shall collect and remit to the
117 commissioner the 25-dollar course submission fee.

§33-12-10. Fees.

1 The fee for an individual insurance producer’s license shall
2 be twenty-five dollars, the fee for a solicitor’s license shall be
3 twenty-five dollars and the fee for an insurance agency pro-
4 ducer license shall be two hundred dollars. The commissioner
S shall receive the following fees from individual insurance
6 producers, solicitors and insurance agency producers: For
7 letters of certification, five dollars; for letters of clearance, ten
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8
9
10

dollars; and for duplicate license, five dollars. All fees and
moneys so collected shall be used for the purposes set forth in
section thirteen, article three of this chapter.

§33-12-11. Countersignature.
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No contract of insurance covering a subject of insurance,
resident, located or to be performed in this state, shall be
executed, issued or delivered by any insurer unless the contract
or, in the case of an interstate risk, a countersignature endorse-
ment carrying full information as to the West Virginia risk, is
signed or countersigned in writing by a licensed resident agent
of the insurer, except that excess line insurance shall be
countersigned by a duly licensed excess line broker. This
section does not apply to: Reinsurance; credit insurance; any
contract of insurance covering the rolling stock of any railroad
or covering any vessel, aircraft or motor carrier used in inter-
state or foreign commerce or covering any liability or other
risks incident to the ownership, maintenance or operation
thereof; any contract of insurance covering any property in
interstate or foreign commerce, or any liability or risks incident
thereto. Countersignature of a duly licensed resident agent of
the company originating a contract of insurance participated in
by other companies as cosureties or coindemnitors shall satisfy
all countersignature requirements in respect to such contract of
insurance: Provided, That the countersignature requirements of
this section shall no longer be required for any contract of
insurance executed, issued or delivered on or after the thirty-
first day of December, two thousand four.

§33-12-18. Individual insurance producer to deal only with

1
2

licensed insurer or solicitor; appointment as
individual insurance producer required.

(a) An individual insurance producer may not act as an
agent of an insurer unless the individual insurance producer
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29 (2) If a partnership licensed as an insurance agency
30 producer, each partner satisfies the commissioner that he or she
31 meets the licensing qualifications as set forth in section six of
32 this article;

33 (3) If a corporation licensed as an insurance agency
34 producer, each officer, employee or any one or more stockhold-
35 ers owning, directly or indirectly, the controlling interest in the
36 corporation satisfies the commissioner that he or she meets the
37 licensing qualifications as set forth in section six of this article.
38 The requirements set forth in this subdivision do not apply to
39 clerical employees or other employees not directly engaged in
40 the selling or servicing of insurance;

41 (4) If a limited liability company licensed as an insurance
42 agency producer, each officer, employee or any one or more
43 members owning, directly or indirectly, the controlling interest
44  inalimited liability company satisfies the commissioner that he
45 or she meets the licensing qualifications as set forth in section
46 six of this article. The requirements set forth in this subdivision
47 do not apply to clerical employees or other employees not
48 directly engaged in the selling or servicing of insurance; and

49 (5) If any other business entity licensed as an insurance
50 agency producer, approval is granted by the commissioner.

51 (c) Subsections (a) and (b) of this section do not apply to
52 reinsurance nor to limited line credit insurance, limited lines
53 insurance, any contract of insurance covering the rolling stock
54 of any railroad or covering any vessel, aircraft or motor carrier
55 used in interstate or foreign commerce, any liability or other
56 risks incident to the ownership, maintenance or operation
57 thereof, any contract of insurance covering any property in
58 interstate or foreign commerce or any liability or risks incident
59 thereto.
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(d) An insurance company or insurance producer may not
pay a commission, service fee, brokerage or other valuable
consideration to a person for selling, soliciting or negotiating
insurance in this state if that person is required to be licensed
under this article and is not so licensed.

(e) A person may not accept a commission, service fee,
brokerage or other valuable consideration for selling, soliciting
or negotiating insurance in this state if that person is required
to be licensed under this article and is not so licensed.

(f) Renewal or other deferred commissions may be paid to
a person for selling, soliciting or negotiating insurance in this
state if the person was required to be licensed under this article
at the time of the sale, solicitation or negotiation and was so
licensed at that time.

§33-12-27. Payment of commissions under assigned risk plan.
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An insurer participating in a plan for assignment of
personal injury liability insurance or property damage liability
insurance on owner’s automobiles or operators, which plan has
been approved by the commissioner, may pay a commission to
a qualified individual insurance producer who is licensed to act
as individual insurance producer for any insurer participating in
the plan when the individual insurance producer is designated
by the insured as the individual insurance producer of record
under an automobile assigned risk plan pursuant to which a
policy is issued under the plan and section eleven of this article
is not applicable thereto.

§33-12-28. Service representative permit.

1
2
3
4

Individual nonresidents of West Virginia, employed on
salary by an insurer, who enter the state to assist and advise
resident individual insurance producers in the solicitation,
negotiation, making or procuring of contracts of insurance on
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risks resident, located or to be performed in West Virginia shall
obtain a service representative permit. The commissioner may,
upon receipt of a properly prepared application, issue the permit
without requiring a written examination therefor. On or after the
first day of July, two thousand four, no service representative
10 license will be issued which is not a renewal of an existing
11 license. The fee for a service representative permit shall be
12 twenty-five dollars and the permit shall expire at midnight on
13 the thirty-first day of March next following the date of issuance.
14 Issuance of a service representative permit may not entitle the
15 holder to countersign policies. The representative may not in
16 any manner sell, solicit, negotiate, make or procure insurance
17 in this state except when in the actual company of the licensed
18 resident individual producer whom he or she has been assigned
19 to assist. All fees collected under this section shall be used for
20 the purposes set forth in section thirteen, article three of this
21 chapter.
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§33-12-30. Termination of contractual relationship prohibited.

1 No insurance company may cancel, refuse to renew or
2 otherwise terminate a written contractual relationship with any
3 individual insurance producer who has been employed or
4 appointed pursuant to that written contract by an insurance
5 company as a result of any analysis of a loss ratio resulting
6 from claims paid under the provisions of an endorsement for
7 uninsured and underinsured motor vehicle coverage issued
8 pursuant to the provisions of section thirty-one, article six of
9 this chapter, nor may any provision of that contract, including
10 the provisions for compensation therein, operate to deter or
11 discourage the individual insurance producer from selling and
12 writing endorsements for optional uninsured or underinsured
13 motor vehicle coverage.

§33-12-31. Termination of contractual relationship; continuation
of certain commissions; exceptions.
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(a) In the event of a termination of a contractual relation-
ship between a duly licensed individual insurance producer and
an automobile insurer of private passenger automobiles who is
withdrawing from writing private passenger automobile
insurance within the state, the insurer shall pay the individual
insurance producer a commission, equal to the commission the
individual insurance producer would have otherwise been
entitled to under his or her contract with the insurer, for a
period of two years from the date of termination of the contrac-
tual relationship for those renewal policies that cannot other-
wise be canceled or nonrenewed pursuant to law, which policies
the individual insurance producer continues to service. The
insurer must continue the appointment of the individual
insurance producer for the duration of time the individual
insurance producer continues to service the business: Provided,
That this requirement shall not obligate the withdrawing insurer
to accept any new private passenger automobile insurance
within the state.

(b) Subsection (a) of this section does not apply to an
individual insurance producer who is an employee of the
insurer or an individual insurance producer as defined by article
twelve-a of this chapter or an individual insurance producer
who by contractual agreement either represents only one insurer
or group of affiliated insurers or who is required by contract to
submit risks to a specified insurer or group of affiliated insurers
prior to submitting them to others.

§33-12-32. Limited licenses for rental companies.

1
2
3

4
5

(a) Purpose. — This section authorizes the insurance
commissioner to issue limited licenses for the sale of automo-
bile rental coverage.

(b) Definitions. — The following words when used in this
section shall have the following meanings:
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6 (1) “Authorized insurer” means an insurer that is licensed
7 by the commissioner to transact insurance in West Virginia.

8 (2) “Automobile rental coverage” or “rental coverage” is
O insurance offered incidental to the rental of a vehicle as
10 described in this section.

11 (3) “Limited license” means the authorization by the
12 commissioner for a person to sell rental coverage as an individ-
13 ual insurance producer of an authorized insurer pursuant to the
14 provisions of this section without the necessity of individual
15 insurance producer prelicensing education, examination or
16 continuing education.

17 (4) “Limited licensee” is an individual resident of this state
18 or nonresident of this state who obtains a limited license.

19 (5) “Rental agreement” means any written agreement
20 setting forth the terms and conditions governing the use of a
21 vehicle provided by the rental company for rental or lease.

22 (6) “Rental company” means any person or entity in the
23 business of providing private motor vehicles to the public under
24 arental agreement for a period not to exceed ninety days.

25 (7) “Renter” means any person obtaining the use of a
26 vehicle from a rental company under the terms of a rental
27 agreement for a period not to exceed ninety days.

28 (8) “Vehicle” or “rental vehicle” means a motor vehicle of
29 the private passenger type including passenger vans, minivans
30 and sport utility vehicles and of the cargo type, including cargo
31 vans, pick-up trucks and trucks with a gross vehicle weight of
32 twenty-six thousand pounds or less and which do not require
33 the operator to possess a commercial driver’s license.

34 (9) “Rental period” means the term of the rental agreement.
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(c) The commissioner may issue a limited license for the
sale of automobile rental coverage to an employee of a rental
company, who has satisfied the requirements of this section.

(d) As a prerequisite for issuance of a limited license under
this section, there shall be filed with the commissioner a written
application for a limited license, signed by the applicant, in a
form or forms and supplements thereto and containing any
information as the commissioner may prescribe. The limited
licensee shall pay to the insurance commissioner an annual fee
of twenty-five dollars.

(e) The limited licensee shall be appointed by the licensed
insurer or insurers for the sale of automobile rental coverage.
The employer of the limited licensee shall maintain at each
insurance sales location a list of the names and addresses of
employees which are selling insurance at the location.

(f) In the event that any provision of this section or applica-
ble provisions of the insurance code is violated by a limited
licensee or other employees operating under his or her direc-
tion, the commissioner may:

(1) After notice and a hearing, revoke or suspend a limited
license issued under this section in accordance with the
provisions of section thirteen, article two of this chapter; or

(2) After notice and hearing, impose any other penalties,
including suspending the transaction of insurance at specific
locations where applicable violations of the insurance code
have occurred, as the commissioner considers to be necessary
or convenient to carry out the purposes of this section.

(g) Any limited license issued under this section shall also
authorize any other employee working for the same employer
and at the same location as the limited licensee to act individu-
ally, on behalf and under the supervision of the limited licensee
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66 with respect to the kinds of coverage authorized in this section.
67 Inorder to sell insurance products under this section at least one
68 employee who has obtained a limited license must be present at
69 each location where insurance is sold. All other employees
70  working at that location may offer or sell insurance consistent
71 with this section without obtaining a limited license. However,
72  the limited licensee shall directly supervise and be responsible
73 for the actions of all other employees at that location related to
74  the offer or sale of insurance as authorized by this section. No
75 limited licensee under this section may advertise, represent or
76 otherwise hold himself or herself or any other employees out as
77 licensed insurers or individual insurance producers.

78 (h) No automobile rental coverage insurance may be issued
79 by alimited licensee pursuant to this section unless:

80 (1) The rental period of the rental agreement does not
81 exceed ninety consecutive days; and

82 (2) At every rental location where rental agreements are
83 executed, brochures or other written material are readily
84 available to the prospective renter that:

85 (A) Summarize, clearly and correctly, the material terms of
86 coverage offered torenters, including the identity of the insurer;

87 (B) Disclose that the coverage offered by the rental
88 company may provide a duplication of coverage provided by a
89 renter’s personal automobile insurance policy, homeowner’s
90 insurance policy, personal liability insurance policy or other
91 source of coverage;

92 (C) State that the purchase by the renter of the kinds of
93 coverage specified in this section is not required in order to rent
94 avehicle; and
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(D) Describe the process for filing a claim in the event the
renter elects to purchase coverage.

(3) Any evidence of coverage on the face of the rental
agreement is disclosed to every renter who elects to purchase
the coverage.

(4) The limited licensee to sell automobile rental coverage
may offer or sell insurance only in connection with and
incidental to the rental of vehicles, whether at the rental office
or by preselection of coverage in a master, corporate, group
rental or individual agreements in any of the following general
categories:

(A)Personal accident insurance covering the risks of travel,
including, but not limited to, accident and health insurance that
provides coverage, as applicable, to renters and other rental
vehicle occupants for accidental death or dismemberment and
reimbursement for medical expenses resulting from an accident
that occurs during the rental period;

(B) Liability insurance (which may include uninsured and
underinsured motorist coverage whether offered separately or
in combination with other liability insurance) that provides
coverage, as applicable, to renters and other authorized drivers
of rental vehicles for liability arising from the operation of the
rental vehicle;

(C) Personal effects insurance that provides coverage,
applicable to renters and other vehicle occupants of the loss of,
or damage to, personal effects that occurs during the rental
period;

(D) Roadside assistance and emergency sickness protection
programs; and
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() Any other travel or auto-related coverage that a rental
company offers in connection with and incidental to the rental
of vehicles.

(i) Each rental company for which an employee has
received a limited license pursuant to this section shall conduct
a training program in which its employees being trained shall
receive basic instruction about the kinds of coverage specified
in this section and offered for purchase by prospective renters
of rental vehicles: Provided, That limited licensees and employ-
ees working hereunder are not subject to the agent prelicensing
education, examination or continuing education requirements
of this article.

(j) Notwithstanding any other provision of this section or
any rule adopted by the commissioner, neither the rental
company, the limited licensee, nor the other employees working
with the limited licensee at the rental company shall be required
to treat moneys collected from renters purchasing such insur-
ance when ‘renting vehicles as funds received in a fiduciary
capacity, provided that the charges for coverage shall be
itemized and be ancillary to a rental transaction. The sale of
insurance not in conjunction with a rental transaction is not
permitted.

ARTICLE 12C. SURPLUS LINE.

§33-12C-24. Countersignature requirements.

1
2
3
4
5
6

Surplus lines insurance shall be countersigned by a duly
licensed resident surplus lines licensee: Provided, That the
countersignature requirements imposed by this section shall no
longer be required for any surplus line of insurance executed,
issued or delivered after the thirty-first day of December, two
thousand four.
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ARTICLE 37. MANAGING GENERAL AGENTS.

§33-37-1. Definitions.

§33-37-2. Licensure.

§33-37-3. Required contract provisions.
§33-37-4. Duties of insurers.

§33-37-6. Penalties and liabilities.
§33-37-7. Rules and regulations.
§33-37-8. Effective date.

§33-37-1. Definitions.
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For the purposes of this article:

(a) “Actuary” means a person who is a member in good
standing of the American academy of actuaries.

(b) “Home state” means the District of Columbia or any
state or territory of the United States in which a managing
general agent is incorporated or maintains its principal place of
business. If neither the state in which the managing general
agent is incorporated, nor the state in which the managing
general agent maintains its principal place of business has
adopted this article or a substantially similar law governing
managing general agents, the managing general agent may
declare another state in which it conducts business to be its
“home state”.

(c) “Insurer” means any person, firm, association or
corporation duly licensed in this state as an insurance company
pursuant to article three of this chapter. Insurer includes, but is
not limited to, any domestic insurer as defined in section six,
article one of this chapter and any foreign insurer as defined in
section seven of said article, including any stock insurer, mutual
insurer, reciprocal insurer, farmers’ mutual fire insurance
company, fraternal benefit society, hospital service corporation,
medical service corporation, dental service corporation, health
service corporation, health care corporation, health maintenance
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24 organization, captive insurance company or risk retention
25 group.

26 (d) “Managing general agent” (MGA) means any person,
27 firm, association or corporation who:

-

28 (1) Manages all or part of the insurance business of an
29 insurer (including the management of a separate division,
30 department or underwriting office); and

31 (2) Acts as an agent for such insurer whether known as a
32 managing general agent, manager or other similar term who,
33 with or without the authority, either separately or together with
34 affiliates, produces, directly or indirectly, and underwrites an
35 amount of gross direct written premium equal to or more than
36 five percent of the policyholder surplus as reported in the last
37 annual statement of the insurer in any one quarter or year
38 together with one or more of the following activities related to
39 the business produced:

40 (A) Adjusts or pays claims in excess of ten thousand dollars
41 per claim; or

42 (B) Negotiates reinsurance on behalf of the insurer.

43 (3) Notwithstanding the above, the following persons are
44 notconsidered managing general agents for the purposes of this
45 article:

46 (A) An employee of the insurer;

47 (B) AU. S. manager of the United States branch of an alien
48 insurer;

49 (C) An underwriting manager which, pursuant to contract,
50 manages all or part of the insurance operations of the insurer,
51 isunder common control with the insurer, subject to the holding
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company regulatory act, and whose compensation is not based
on the volume of premiums written; and

(D) The attorney-in-fact authorized by and acting for the
subscribers of a reciprocal insurer or interinsurance exchange
under powers of attorney.

(e) “Person” means an individual or a business entity.

(f) “Underwrite” means the authority to accept or reject risk
on behalf of the insurer.

§33-37-2. Licensure.

13
14
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(a) No domestic insurer may permit a person to act, and no
person may act, in the capacity of a managing general agent for
an insurer domiciled in this state unless such person is licensed
in this state to act as a managing general agent.

(b) No foreign or alien insurer may permit a person to act,
and no person may act, in the capacity of a managing general
agent representing an insurer unless the person is licensed in
this state to act as a managing general agent.

(c) No person may act in the capacity of a managing
general agent with respect to risks located in this state for an
insurer licensed in this state unless the person is a licensed
insurance producer in this state.

(d) The commissioner may license as a managing general
agent any individual or business entity that has complied with
the requirements of this article and any regulations concerning
licensure that may be promulgated by the commissioner. The
commissioner may refuse to issue a license, subject to the right
of the applicant to demand a hearing on the application, if the
commissioner believes the applicant, any person named on the
application or any member, principal, officer or director of the
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21 applicant is not trustworthy or competent to act as a managing
22 general agent, or that any of the foregoing has given cause for
23 revocation or suspension of such license, or has failed to
24  comply with any prerequisite for issuance of such license.

25 (e) Any person seeking a license pursuant to subsection (d)
26  of this section shall apply for the license in a form acceptable
27 to the commissioner and shall pay to the commissioner a
28 nonrefundable application fee in an amount prescribed by the
29 commissioner. The application fee shall be not less than five
30 hundred dollars nor more than one thousand dollars. Every
31 licensed managing general agent shall pay to the commissioner
32 anonrefundable annual renewal fee in an amount prescribed by
33 the commissioner. The renewal fee shall be not less than two
34 hundred dollars nor more than one thousand dollars. Between
35 the first day of May and the first day of June of the renewal
36 year, each licensed managing general agent shall submit to the
37 commissioner the renewal fee and a renewal application form
38 as prescribed by the commissioner. All fees shall be collected
39 by the commissioner, paid into the state treasury and placed to
40 the credit of the special revenue account provided for in section
41 thirteen, article three of this chapter. Each license issued
42 pursuant to this article expires at midnight on the thirtieth day
43 of June next following the day of issuance.

44 (f) The commissioner may require a bond in an amount
45 acceptable to him or her for the protection of the insurer.

46 (g) The commissioner may require a managing general
47 agent to maintain an errors and omissions policy that is
48 acceptable to the commissioner.

49 (h) Except where prohibited by state or federal law, by
50 submitting an application for license, the applicant shall be
51 deemed to have appointed the secretary of state as the agent for
52 service of process on the applicant in any action or proceeding
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arising in this state out of or in connection with the exercise of
the license. The appointment of the secretary of state as agent
for service of process shall be irrevocable during the period
within which a cause of action against the applicant may arise
out of transactions with respect to subjects of insurance in this
state. Service of process on the secretary of state shall conform
to the provisions of section twelve, article four of this chapter.

(1) A person seeking licensure shall provide evidence, in a
form acceptable to the commissioner, of its appointments or
contracts as a managing general agent. The commissioner may
refuse to renew the license of a person that has not been
appointed by, or otherwise authorized to act for, an insurer as
a managing general agent.

§33-37-3. Required contract provisions.

1
2
3
4
5
6
7

O

10
11
12

13
14
15

16
17

No person, firm, association or corporation acting in the
capacity of a managing general agent may place business with
an insurer unless there is in force a written contract between the
parties which sets forth the responsibilities of each party and
where both parties share responsibility for a particular function,
specifies the division of such responsibilities and which
contains the following minimum provisions:

(a) The insurer may terminate the contract for cause upon
written notice to the managing general agent. The insurer may
suspend the underwriting authority of the managing general
agent during the pendency of any dispute regarding the cause
for termination.

(b) The managing general agent will render accounts to the
insurer detailing all transactions and remit all funds due under
the contract to the insurer on not less than a monthly basis.

(c) All funds collected for the account of an insurer will be
held by the managing general agent in a fiduciary capacity with



1304 INSURANCE (Ch. 141

18 an FDIC-insured financial institution. This account shall be
19 used for all payments on behalf of the insurer. The managing
20 general agent may retain no more than three months estimated
21 claims payments and allocated loss adjustment expenses.

22 (d) Separate records of business written by the managing
23 general agent shall be maintained. The insurer shall have access
24 andright to copy all accounts and records related to its business
25 in a form usable by the insurer. The commissioner shall have
26 access to all books, bank accounts and records of the managing
27 general agent in a form usable to the commissioner.

28 (e) The contract may not be assigned, in whole or part, by
29 the managing general agent.

30 (f) The contract shall contain appropriate underwriting
31 guidelines including:

32 (1) The maximum annual premium volume;
33 (2) The basis of the rates to be charged;

34 (3) The types of risks which may be written;
35 (4) Maximum limits of liability;

36 (5) Applicable exclusions;

37 (6) Territorial limitations;

38 (7) Policy cancellation provisions; and

39 (8) The maximum policy period.

40 The insurer shall have the right to cancel or nonrenew any
41 policy of insurance subject to the applicable laws and rules
42 concerning the cancellation and nonrenewal of insurance
43 policies.
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(g) If the contract permits the managing general agent to
settle claims on behalf of the insurer:

(1) All claims must be reported to the company in a timely
manner; and

(2) A copy of the claim file will be sent to the insurer at its
request or as soon as it becomes known that the claim:

(A) Has the potential to exceed an amount determined by
the commissioner or exceeds the limit set by the company,
whichever is less;

(B) Involves a coverage dispute;

(C) May exceed the managing general agents claims
settlement authority;

(D) Is open for more than six months; or

(E) Is closed by payment of an amount set by the commis-
sioner or an amount set by the company, whichever is less.

(3) All claims files will be the joint property of the insurer
and managing general agent. However, upon an order of
liquidation of the insurer, such files shall become the sole
property of the insurer or its estate. The managing general agent
shall have reasonable access to and the right to copy the files on
a timely basis.

(4) Any settlement authority granted to the managing
general agent may be terminated for cause upon the insurer’s
written notice to the managing general agent or upon the
termination of the contract. The insurer may suspend the
settlement authority during the pendency of any dispute
regarding the cause for termination.
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71 (h) Where electronic claims files are in existence, the
72 contract must address the timely transmission of the data
73 contained in such files.

74 (1) If the contract provides for a sharing of interim profits
75 by the managing general agent and the managing general agent
76 has the authority to determine the amount of the interim profits
77 Dby establishing loss reserves or controlling claim payments, or
78 in any other manner, interim profits will not be paid to the
79 managing general agent until one year after they are earned for
80 property insurance business and five years after they are earned
81 oncasualty business and not until the profits have been verified
82 pursuant to section four of this article.

83 (j) The managing general agent may use only advertising
84 material pertaining to the business issued by an insurer that has
85 been approved in writing by the insurer in advance of its use.

86 (k) The managing general agent may not:

87 (1) Bind reinsurance or retrocessions on behalf of the
88 insurer, except that the managing general agent may bind
89 facultative reinsurance contracts pursuant to obligatory faculta-
90 tive agreements if the contract with the insurer contains
91 reinsurance underwriting guidelines including, for both
92 reinsurance assumed and ceded, a list of reinsurers with which
93 such automatic agreements are in effect, the coverages and
94 amounts or percentages that may be reinsured and commission
95 schedules;

96 (2) Commit the insurer to participate in insurance or
97 reinsurance syndicates;

98 (3) Appoint any individual insurance producer without
99 assuring that the individual insurance producer is lawfully
100 licensed to transact the type of insurance for which he or she is
101 appointed;
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(4) Without prior approval of the insurer, pay or commit the
insurer to pay a claim over a specified amount, net of reinsur-
ance, which shall not exceed one percent of the insurer’s
policyholder’s surplus as of the thirty-first day of December of
the last completed calendar year;

(5) Collect any payment from a reinsurer or commit the
insurer to any claim settlement with a reinsurer without prior
approval of the insurer. If prior approval is given, a report must
be promptly forwarded to the insurer;

(6) Except as provided in subsection (g), section four of this
article, permit its subproducer to serve on the insurer’s board of
directors;

(7) Jointly employ an individual who is employed with the
insurer; or

(8) Appoint a sub managing general agent.

§33-37-4. Duties of insurers.
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(a) The insurer shall have on file an independent audited
financial statement or reports for the two most recent fiscal
years that provide that the managing general agent has a
positive net worth. If the managing general agent has been in
existence for less than two fiscal years the managing general
agent shall include financial statements or reports, certified by
an officer of the managing general agent and prepared in
accordance with generally accepted accounting procedures, for
any completed fiscal years, and for any month during the
current fiscal year for which financial statements or reports
have been completed. An audited financial/annual report
prepared on a consolidated basis shall include a columnar
consolidating or combining worksheet that shall be filed with
the report and include the following:
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15 (1) Amounts shown on the consolidated audited financial
16 report shall be shown on the worksheet;

17 (2) Amounts for each entity shall be stated separately; and

18 (3) Explanations of consolidating and eliminating entries
19 shall be included.

20 (b) If a managing general agent establishes loss reserves,
21 the insurer shall annually obtain the opinion of an actuary in a
22 form consistent with the requirements for actuarial certifica-
23 tions as imposed upon the insurer by statute or rule of the
24 commissioner attesting to the adequacy of loss reserves
25 established for losses incurred and outstanding on business
26 produced by the managing general agent. This required actu-
27 ary’s opinion is in addition to any other required loss reserve
28 certification.

29 (c) The insurer shall at least semiannually conduct an on-
30 site review of the underwriting and claims processing opera-
31 tions of the managing general agent.

32 (d) Binding authority for all reinsurance contracts or
33 participation in insurance or reinsurance syndicates shall rest
34 with an officer of the insurer who shall not be affiliated with the
35 managing general agent.

36 (e) Within thirty days of entering into or terminating a
37 contract with a managing general agent, the insurer shall
38 provide written notification to the commissioner. Notices of
39 entering into a contract with a managing general agent shall
40 include a statement of duties which the applicant is expected to
41 perform on behalf of the insurer, the lines of insurance for
42 which the applicant is to be authorized to act and any other
43 information the commissioner may request.
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(f) An insurer shall review its books and records each
quarter to determine if any producer as defined by subsection
(c), section one of this article has become, by operation of
subsection (d) of said section, a managing general agent as
defined in that subsection. If the insurer determines that a
producer has become a managing general agent pursuant to the
above, the insurer shall promptly notify the producer and the
commissioner of such determination and the insurer and
producer must fully comply with the provisions of this article
within thirty days thereafter.

(g) An insurer shall not appoint to its board of directors an
officer, director, employee, subproducer or controlling share-
holder of its managing general agents. This subsection does not
apply to relationships governed by the Insurance Holding
Company Systems Regulatory Act or the Business Transacted
with Producer Controlled Property/Casualty Insurer Act.

§33-37-6. Penalties and liabilities.

1
2
3
4
5
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10
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(a) If the commissioner finds that the managing general
agent or any other person has violated any provision of this
article, or any rule or order promulgated thereunder, after a
hearing conducted in accordance with section thirteen, article
two of this chapter, the commissioner may order:

(1) For each separate violation, a penalty in an amount not
exceeding ten thousand dollars;

(2) Revocation or suspension of the producer’s license;

(3) Reimbursement by the managing general agent of the
insurer, the rehabilitator or liquidator of the insurer for any
losses incurred by the insurer and its policyholders and credi-
tors caused by a violation of this article committed by the
managing general agent; and
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14 (4) If it was found that because of any such violation that
15 the insurer has suffered any loss or damage, the commissioner
16 may maintain a civil action brought by or on behalf of the
17 insurer and its policyholders and creditors for recovery of
18 compensatory damages for the benefit of the insurer and its
19 policyholders and creditors or other appropriate relief.

20 (b) If an order of rehabilitation or liquidation of the insurer
21 has been entered pursuant to article ten of this chapter and the
22 receiver appointed under that order determines that the manag-
23 ing general agent or any other person has not materially
24 complied with this article, or any rule or order promulgated
25 thereunder, and the insurer suffered any loss or damage
26 therefrom, the receiver may maintain a civil action for recovery
27 of damages or other appropriate sanctions for the benefit of the
28 insurer.

29 (c) Nothing contained in this section shall affect the right of
30 the commissioner to impose any other penalties provided for in
31 this chapter.

32 (d) Nothing contained in this article is intended to or shall
33 in any manner limit or restrict the rights of policyholders,
34 claimants and creditors.

35 (e) The decision, determination or order of the commis-
36 sioner pursuant to subsection (a) of this section shall be subject
37 to judicial review pursuant to section fourteen, article two of
38 this chapter.

§33-37-7. Rules and regulations.

1 The commissioner is authorized to promulgate reasonable
2 rules for the implementation and administration of the provi-

3 sions of this article pursuant to chapter twenty-nine-a of this
4 code.
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§33-37-8. Effective date.

1 This article shall take effect on the first day of July, two
2 thousand four. No insurer may continue to use the services of
3 amanaging general agent on and after the first day of July, two
4 thousand four, except in compliance with this article.

-0~

CHAPTER 142

(S. B. 517 — By Senator Minard)

[Passed March 12, 2004; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact §33-7-9 of the code of West Virginia,
1931, as amended; and to amend and reenact §33-13-30a of said
code, all relating to the valuation of annuities; establishing
minimum standards for the valuation of life insurance policies;
and modifying the standard nonforfeiture law for individual
deferred annuities.

Be it enacted by the Legislature of West Virginia:

That §33-7-9 of the code of West Virginia, 1931, as amended, be
amended and reenacted; and §33-13-30a of said code be amended and
reenacted, all to read as follows:

Article
7. Assets and Liabilities.
13. Life Insurance.

ARTICLE 7. ASSETS AND LIABILITIES.

§33-7-9. Standard valuation law.
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(a) Title. — This section shall be known as the standard
valuation law.

[\

(b) Reserve valuation. — The commissioner shall annually
value, or cause to be valued, the reserve liabilities (hereinafter
called reserves) for all outstanding life insurance policies and
annuity and pure endowment contracts of every life insurance
company doing business in this state and may certify the
amount of the reserves specifying the mortality table or tables,
rate or rates of interest and methods (net level premium method
10 or other) used in the calculation of the reserves. In calculating
11 thereserves, he or she may use group methods and approximate
12 averages for fractions of a year or otherwise. In lieu of the
13 valuation of the reserves herein required of any foreign or alien
14 company, he or she may accept any valuation made, or caused
15 tobe made, by the insurance supervisory official of any state or
16 other jurisdiction when the valuation complies with the mini-
17 mum standard herein provided and if the official of the state or
18 jurisdiction accepts as sufficient and for all valid legal purposes
19 the certificate of valuation of the commissioner when the
20 certificate states the valuation to have been made in a specified
21 manner according to which the aggregate reserves would be at
22 least as large as if they had been computed in the manner
23 prescribed by the law of that state or jurisdiction.

O 00 Nt bW

24 (c) Actuarial opinion of reserves. — This subsection shall
25 become operative on the first day of January, one thousand nine
26 hundred ninety-six.

27 (1) General. — Every life insurance company doing
28 business in this state shall annually submit the opinion of a
29 qualified actuary as to whether the reserves and related actuarial
30 items held in support of the policies and contracts specified by
31 thecommissioner by regulation are computed appropriately, are
32 based on assumptions which satisfy contractual provisions, are
33 consistent with prior reported amounts and comply with
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applicable laws of this state. The commissioner, by regulation,
shall define the specifics of this opinion and add any other item
considered to be necessary to its scope.

(2) Actuarial analysis of reserves and assets supporting the
reserves. —

(A) Every life insurance company, except as exempted by
or pursuant to regulation, shall also annually include in the
opinion required by subdivision (1) of this subsection an
opinion of the same qualified actuary as to whether the reserves
and related actuarial items held in support of the policies and
contracts specified by the commissioner by regulation, when
considered in light of the assets held by the company with
respect to the reserves and related actuarial items, including, but
not limited to, the investment earnings on the assets and the
considerations anticipated to be received and retained under the
policies and contracts, make adequate provision for the com-
pany’s obligations under the policies and contracts, including,
but not limited to, the benefits under and expenses associated
with the policies and contracts.

(B) The commissioner may provide, by regulation, for a
transition period for establishing any higher reserves which the
qualified actuary may consider necessary in order to render the
opinion required by this subsection.

(3) Requirement for opinion under subdivision (2). -— Each
opinion required by subdivision (2) of this subsection shall be
governed by the following provisions:

(A) A memorandum in form and substance acceptable to
the commissioner as specified by regulation shall be prepared
to support each actuarial opinion.

(B) If the insurance company fails to provide a supporting
memorandum at the request of the commissioner within a
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65 period specified by regulation or the commissioner determines
66 that the supporting memorandum provided by the insurance
67 company fails to meet the standards prescribed by the regula-
68 tions or is otherwise unacceptable to the commissioner, the
69 commissioner may engage a qualified actuary at the expense of
70 the company to review the opinion and the basis for the opinion
71 and prepare such supporting memorandum as is required by the
72 commissioner.

73 (4) Requirement for all opinions. — Every opinion shall be
74 governed by the following provisions:

75 (A) The opinion shall be submitted with the annual state-
76 ment reflecting the valuation of such reserve liabilities for each
77 year ending on or after the thirty-first day of December, one
78 thousand nine hundred ninety-five.

79 (B) The opinion shall apply to all business in force,
80 including individual and group health insurance plans, in form
81 and substance acceptable to the commissioner as specified by
82 regulation.

83 (C) The opinion shall be based on standards adopted, from
84 time to time, by the actuarial standards board and on such
85 additional standards as the commissioner may by regulation
86 prescribe.

87 (D) In the case of an opinion required to be submitted by a
88 foreign or alien company, the commissioner may accept the
89 opinion filed by that company with the insurance supervisory
90 official of another state if the commissioner determines that the
91 opinion reasonably meets the requirements applicable to a
92 company domiciled in this state.

93 (E) For the purposes of this section, “qualified actuary”
94 means a member in good standing of the American academy of
95 actuaries who meets the requirements set forth in such regulations.
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(F) Except in cases of fraud or willful misconduct, the
qualified actuary is not liable for damages to any person (other
than the insurance company and the commissioner) for any act,
error, omission, decision or conduct with respect to the actu-
ary’s opinion.

(G) Disciplinary action by the commissioner against the
company or the qualified actuary shall be defined in regulations
by the commissioner.

(H) Any memorandum in support of the opinion and any
other material provided by the company to the commissioner in
connection therewith shall be kept confidential by the commis-
sioner and shall not be made public and shall not be subject to
subpoena, other than for the purpose of defending an action
seeking damages from any person by reason of any action
required by this section or by regulations promulgated hereun-
der: Provided, That the memorandum or other material may
otherwise be released by the commissioner: (1) With the written
consent of the company; (ii) to the American academy of
actuaries upon request stating that the memorandum or other
material is required for the purpose of professional disciplinary
proceedings and setting forth procedures satisfactory to the
commissioner for preserving the confidentiality of the memo-
randum or other material; or (iii) in accordance with section
nineteen, article two of this chapter. Once any portion of the
confidential memorandum is cited by the company in its
marketing or is cited by the company before any governmental
agency other than a state insurance department or is released by
the company to the news media, all portions of the confidential
memorandum shall be no longer confidential.

(d) Computation of minimum standards. — Except as
otherwise provided in subsections (e), (f) and (m) of this
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127 section, the minimum standard for the valuation of all policies
128 and contracts issued prior to the effective date of this section
129 shall be that provided by the laws in effect immediately prior to
130 the effective date. Except as otherwise provided in subsections
131 (e), (f) and (m) of this section, the minimum standard for the
132 valuation of all policies and contracts issued on or after the
133 effective date of this section shall be the commissioners reserve
134 valuation methods defined in subsections (g), (h), (k) and (m)
135 of this section, three and one-half percent interest or in the case
136 of life insurance policies and contracts, other than annuity and
137 pure endowment contracts, issued on or after the first day of
138 June, one thousand nine hundred seventy-four, four percent
139 interest for policies issued prior to the sixth day of April, one
140 thousand nine hundred seventy-seven, five and one-half percent
141 interest for single premium life insurance policies and four and
142 one-half percent interest for all other policies issued on and
143  after the sixth day of April, one thousand nine hundred seventy-
144 seven, and the following tables:

145 (1) For all ordinary policies of life insurance issued on the
146 standard basis, excluding any disability and accidental death
147 benefits in such policies:

148 (A) The commissioner’s 1941 standard ordinary mortality
149 table for policies issued prior to the operative date of subsection
150 (4a), section thirty, article thirteen of this chapter;

151 (B) The commissioner’s 1958 standard ordinary mortality
152 table for policies issued on or after the operative date of
153 subsection (4a), section thirty, article thirteen of this chapter
154 and prior to the operative date of subsection (4c) of said
155 section: Provided, That for any category of policies issued on
156 female risks, all modified net premiums and present values
157 referred to in this section may be calculated according to an age
158 not more than six years younger than the actual age of the
159 insured; and
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(C) For policies issued on or after the operative date of
subsection (4c¢), section thirty, article thirteen of this chapter:

(1) The commissioner’s 1980 standard ordinary mortality
table; or

(i1) At the election of the company for any one or more
specified plans of life insurance, the commissioner’s 1980
standard ordinary mortality table with ten-year select mortality
factors; or

(ii1) Any ordinary mortality table adopted after the year one
thousand nine hundred eighty by the national association of
insurance commissioners that is approved by rule promulgated
by the commissioner for use in determining the minimum
standard of valuation for the policies.

(2) For all industrial life insurance policies issued on the
standard basis, excluding any disability and accidental death
benefits in the policies: The 1941 standard industrial mortality
table for policies issued prior to the operative date of subdivi-
sion (4), subsection (b), section thirty, article thirteen of this
chapter and for policies issued on or after the operative date, the
commissioner’s 1961 standard industrial mortality table or any
industrial mortality table adopted after the year one thousand
nine hundred eighty by the national association of insurance
commissioners that is approved by rule promulgated by the
commissioner for use in determining the minimum standard of
valuation for the policies.

(3) For individual annuity and pure endowment contracts,
excluding any disability and accidental death benefits in
policies: The 1937 standard annuity mortality table or, at the
option of the company, the annuity mortality table for 1949,
ultimate, or any modification of either of these tables approved
by the commissioner.
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191 (4) For group annuity and pure endowment contracts,
192 excluding any disability and accidental death benefits in the
193 policies: The group annuity mortality table for 1951, any
194 modification of the table approved by the commissioner or, at
195 the option of the company, any of the tables or modifications of
196 tables specified for individual annuity and pure endowment
197 contracts.

198 (5) For total and permanent disability benefits in or
199 supplementary to ordinary policies or contracts: For policies or
200 contracts issued on or after the first day of January, one
201 thousand nine hundred sixty-six, the tables of period two
202 disablement rates and the 1930 to 1950 termination rates of the
203 1952 disability study of the society of actuaries, with due regard
204 to the type of benefit or any tables of disablement rates and
205 termination rates adopted after the year one thousand nine
206 hundred eighty by the national association of insurance com-
207 missioners that are approved by rule promulgated by the
208 commissioner for use in determining the minimum standard of
209 valuation for the policies; for policies or contracts issued on or
210 after the first day of January, one thousand nine hundred sixty-
211 one, and prior to the first day of January, one thousand nine
212 hundred sixty-six, either such tables or, at the option of the
213 company, the Class (3) disability table (1926); and for policies
214 issued prior to the first day of January, one thousand nine
215 hundred sixty-one, the Class (3) disability table (1926).

216 Any table shall, for active lives, be combined with a
217 mortality table permitted for calculating the reserves for life
218 insurance policies.

219 (6) For accidental death benefits in or supplementary to
220 policies issued on or after the first day of January, one thousand
221 nine hundred sixty-six, the 1959 accidental death benefits table
222 or any accidental death benefits table adopted after the year one
223 thousand nine hundred eighty by the national association of
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insurance commissioners, thatis approved by rules promulgated
by the commissioner for use in determining the minimum
standard of valuation for such policies, for policies issued on or
after the first day of January, one thousand nine hundred sixty-
one, and prior to the first day of January, one thousand nine
hundred sixty-six, either such table or, at the option of the
company, the intercompany double indemnity mortality table;
and for policies issued prior to the first day of January, one
thousand nine hundred sixty-one, the intercompany double
indemnity mortality table. Either table shall be combined with
a mortality table for calculating the reserves for life insurance
policies.

(7) For group life insurance, life insurance issued on the
substandard basis and other special benefits: Tables as may be
approved by the commissioner.

(e) Computation of minimum standard for annuities. —
Except as provided in subsection (f) of this section, the mini-
mum standard for the valuation of all individual annuity and
pure endowment contracts issued on or after the operative date
of this subsection, as defined herein, and for all annuities and
pure endowments purchased on or after the operative date under
group annuity and pure endowment contracts shall be the
commissioner’s reserve valuation methods defined in subsec-
tions (g) and (h) of this section and the following tables and
interest rates: ‘

(1) For individual annuity and pure endowment contracts
issued prior to the sixth day of April, one thousand nine
hundred seventy-seven, excluding any disability and accidental
death benefits in the contracts: The 1971 individual annuity
mortality table or any modification of this table approved by the
commissioner and six percent interest for single premium
immediate annuity contracts and four percent interest for all
other individual annuity and pure endowment contracts;
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257 (2) For individual single premium immediate annuity
258 contracts issued on or after the sixth day of April, one thousand
259 nine hundred seventy-seven, excluding any disability and
260 accidental death benefits in such contracts: The 1971 individual
261 annuity mortality table or any individual annuity mortality table
262 adopted after the year one thousand nine hundred eighty by the
263 national association of insurance commissioners that is ap-
264 proved by rule promulgated by the commissioner for use in
265 determining the minimum standard of valuation for the con-
266 tracts or any modification of these tables approved by the
267 commissioner and seven and one-half percent interest;

268 (3) For individual annuity and pure endowment contracts
269 issued on or after the sixth day of April, one thousand nine
270 hundred seventy-seven, other than single premium immediate
271 annuity contracts, excluding any disability and accidental death
272  benefits in the contracts: The 1971 individual annuity mortality
273 table or any individual annuity mortality table adopted after the
274 year one thousand nine hundred eighty by the national associa-
275 tion of insurance commissioners that is approved by regulation
276 promulgated by the commissioner for use in determining the
277 minimum standard of valuation for the contracts or any
278 modification of these tables approved by the commissioner and
279 five and one-half percent interest for single premium deferred
280 annuity and pure endowment contracts and four and one-half
281 percent interest for all other individual annuity and pure
282 endowment contracts;

283 (4) For all annuities and pure endowments purchased prior
284 to the sixth day of April, one thousand nine hundred seventy-
285 seven, under group annuity and pure endowment contracts,
286 excluding any disability and accidental death benefits pur-
287 chased under the contracts: The 1971 group annuity mortality
288 table or any modification of this table approved by the commis-
289 sioner and six percent interest;
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(5) For all annuities and pure endowments purchased on or
after the sixth day of April, one thousand nine hundred sev-
enty-seven, under group annuity and pure endowment contracts,
excluding any disability and accidental death benefits pur-
chased under the contracts: The 1971 group annuity mortality
table or any group annuity mortality table adopted after the year
one thousand nine hundred eighty by the national association of
insurance commissioners that is approved by regulation
promulgated by the commissioner for use in determining the
minimum standard of valuation for annuities and pure endow-
ments or any modification of these tables approved by the
commissioner and seven and one-half percent interest.

After the third day of June, one thousand nine hundred
seventy-four, any company may file with the commissioner a
written notice of its election to comply with the provisions of
this subsection after a specified date before the first day of
January, one thousand nine hundred seventy-nine, which shall
be the operative date of this subsection for the company
provided, if a company makes no election, the operative date of
this section for the company shall be the first day of January,
one thousand nine hundred seventy-nine.

(f) Computation of minimum standard by calendar year of
issue. —

(1) Applicability of this section. — The interest rates used
in determining the minimum standard for the valuation of:

(A) All life insurance policies issued in a particular
calendar year, on or after the operative date of subdivision (4),
subsection (c), section thirty, article thirteen of this chapter, as
amended;

(B) All individual annuity and pure endowment contracts
issued in a particular calendar year on or after the first day of
January, one thousand nine hundred eighty-two;
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322 (C) All annuities and pure endowments purchased in a
323 particular calendar year on or after the first day of January, one
324 thousand nine hundred eighty-two, under group annuity and
325 pure endowment contracts; and

326 (D) The net increase, if any, in a particular calendar year
327 after the first day of January, one thousand nine hundred
328 eighty-two, in amounts held under guaranteed interest contracts
329 shall be the calendar year statutory valuation interest rates as
330 defined in this subsection.

331 (2) Calendar year statutory valuation interest rates. —

332 (A) The calendar year statutory valuation interest rates, I,
333 shall be determined as follows and the results rounded to the
334 nearer one quarter of one percent:

335 (1) For life insurance, I =.03 + W(R1 -.03) + W/2(R2 -.09);

336 (i1) For single premium immediate annuities and for annuity
337 benefits involving life contingencies arising from other annu-
338 ities with cash settlement options and from guaranteed interest
339 contracts with cash settlement options, I =.03 + W® -.03)
340 where R1 is the lesser of R and .09, R2 is the greater of R and
341 .09, R is the reference interest rate defined in.this subsection
342 and W is the weighting factor defined in this section;

343 (ii1) For other annuities with cash settlement options and
344 guaranteed interest contracts with cash settlement options,
345 valued on an issue-year basis, except as stated in subparagraph
346 (i1) of this paragraph, the formula for life insurance stated in
347 subparagraph (i) of this paragraph shall apply to annuities and
348 guaranteed interest contracts with guarantee durations in excess
349 of ten years and the formula for single premium immediate
350 annuities stated in subparagraph (ii) of this paragraph shall
351 apply to annuities and guaranteed interest contracts with
352 guarantee duration of ten years or less;
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(iv) For other annuities with no cash settlement options and
for guaranteed interest contracts with no cash settlement
options, the formula for single premium immediate annuities
stated in subparagraph (i1) of this paragraph shall apply;

(v) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
valued on a change in fund basis, the formula for single
premium immediate annuities stated in subparagraph (ii) of this
paragraph shall apply.

(B) However, if the calendar year statutory valuation
interest rate for any life insurance policies issued in any
calendar year determined without reference to this sentence
differs from the corresponding actual rate for similar policies
issued in the immediately preceding calendar year by less than
one half of one percent, the calendar year statutory valuation
interest rate for such life insurance policies shall be equal to the
corresponding actual rate for the immediately preceding
calendar year. For purposes of applying the immediately
preceding sentence, the calendar year statutory valuation
interest rate for life insurance policies issued in a calendar year
shall be determined for the year one thousand nine hundred
eighty (using the reference interest rate defined for the year one
thousand nine hundred seventy-nine) and shall be determined
for each subsequent calendar year regardless of when subdivi-
sion (4), subsection (c), section thirty, article thirteen of this
chapter, as amended, becomes operative.

(3) Weighting factors. —

(A) The weighting factors referred to in the formulas stated
above are given in the following tables:

(i) Weighting Factors for Life Insurance:
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383 Guarantee Duration (Years) Weighting Factors
384 10 orless 50
385 More than 10, but not more than 20 45
386 More than 20 .35
387 For life insurance, the guarantee duration is the maximum

388 number of years the life insurance can remain in force on a
389 basis guaranteed in the policy or under options to convert to
390 plans of life insurance with premium rates or nonforfeiture
391 values or both which are guaranteed in the original policy;

392 (ii) Weighting factor for single premium immediate
393 annuities and for annuity benefits involving life contingencies
394 arising from other annuities with cash settlement options and
395 guaranteed interest contracts with cash settlement options: .80;

396 (i) Weighting factors for other annuities and for guaran-
397 teed interest contracts, except as stated in subparagraph (ii) of
398 this paragraph, shall be as specified in clauses (I), (IT) and (III)
399 of this subparagraph, according to the rules and definitions in
400 clauses (I1V), (V) and (VI) of this subparagraph:

401 (D For annuities and guaranteed interest contracts valued on
402 an issue year basis:

403 Guarantee Duration Weighting Factor
404 (Years) for Plan Type
405 A B C
406 5 or less: .80 .60 .50
407 More than 5, but not more than 10: 75 .60 .50
408 More than 10, but not more than 20: .65 .50 45

409 More than 20: A5 35 .35
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(II) For annuities and guaranteed interest contracts valued
on a change in fund basis, the factors shown in subparagraph (i)
of this paragraph increased by:

Weighting Factor

for Plan Type

A B Ci
A5 25 .05

(II1) For annuities and guaranteed interest contracts valued
on an issue-year basis (other than those with no cash settlement
options) which do not guarantee interest on considerations
received more than one year after issue or purchase and for
annuities and guaranteed interest contracts valued on a change
in fund basis which do not guarantee interest rates on consider-
ations received more than twelve months beyond the valuation
date, the factors shown in clause (I) of this subparagraph or
derived in clause (II) of this subparagraph increased by:

Weighting Factor

for Plan Type

A B C1
.05 .05 .05

(IV) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options, the
guarantee duration is the number of years for which the contract
guarantees interest rates in excess of the calendar year statutory
valuation interest rate for life insurance policies with guarantee
duration in excess of twenty years. For other annuities with no
cash settlement options and for guaranteed interest contracts
with no cash settlement options, the guaranteed duration is the
number of years from the date of issue or date of purchase to
the date annuity benefits are scheduled to commence.
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440 (V) Plan type as used in the above tables is defined as
441 follows:

442 Plan Type A:

443 At any time policyholder may withdraw funds only: (1)
444  With an adjustment to reflect changes in interest rates or asset
445  values since receipt of the funds by the insurance company; or
446 (2) without such adjustment but in installments over five years
447 or more; or (3) as an immediate life annuity; or (4) no with-
448 drawal permitted;

449 Plan Type B:

450 Before expiration of the interest rate guarantee, policy-
451 holder may withdraw funds only: (1) With an adjustment to
452 reflect changes in interest rates or asset values since receipt of
453 the funds by the insurance company; or (2) without such
454 adjustment but in installments over five years or more; or (3) no
455 withdrawal permitted. At the end of interest rate guarantee,
456 funds may be withdrawn without such adjustment in a single
457 sum or installments over less than five years;

458 Plan Type C:

459 Policyholder may withdraw funds before expiration of
460 interest rate guarantee in a single sum or installments over less
461 than five years either: (1) Without adjustment to reflect changes
462 1ininterest rates or asset values since receipt of the funds by the
463 insurance company; or (2) subject only to a fixed surrender
464 charge stipulated in the contract as a percentage of the fund.

465 (VI) A company may elect to value guaranteed interest
466 contracts with cash settlement options and annuities with cash
467 settlement options on either an issue-year basis or on a change
468 in fund basis. Guaranteed interest contracts with no cash
469 settlement options and other annuities with no cash settlement
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options must be valued on an issue-year basis. As used in this
section, an issue-year basis of valuation refers to a valuation
basis under which the interest rate used to determine the
minimum valuation standard for the entire duration of the
annuity or guaranteed interest contract is the calendar year
valuation interest rate for the year of issue or year of purchase
of the annuity or guaranteed interest contract and the change in
fund basis of valuation refers to a valuation basis under which
the interest rate used to determine the minimum valuation
standard applicable to each change in the fund held under the
annuity or guaranteed interest contract is the calendar year
valuation interest rate for the year of the change in the fund.

(4) Reference interest rate. —

(A) Reference interest rate referred to in subparagraph (ii),
paragraph (A), subdivision (2) of this subsection shall be
defined as follows:

(i) For all life insurance, the lesser of the average over a
period of thirty-six months and the average over a period of
twelve months, ending on the thirtieth day of June of the
calendar year next preceding the year of issue, of the monthly
average of the composite yield on seasoned corporate bonds as
published by Moody’s Investors Service, Inc.

(i1) For single premium immediate annuities and for annuity
benefits involving life contingencies arising from other annu-
ities with cash settlement options and guaranteed interest
contracts with cash settlement options, the average over a
period of twelve months, ending on the thirtieth day of June of
the calendar year of issue or year of purchase, of the monthly
average of the composite yield on seasoned corporate bonds as
published by Moody’s Investors Service, Inc.

(ii1) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
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valued on a year of issue basis, except as stated in subparagraph
(ii) of this paragraph, with guarantee duration in excess of ten
years, the lesser of the average over a period of thirty-six
months and the average over a period of twelve months, ending
on the thirtieth day of June of the calendar year of issue or
purchase, of the monthly average of the composite yield on
seasoned corporate bonds as published by Moody’s Investors
Service, Inc.

(iv) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
valued on a year of issue basis, except as stated in subparagraph
(i1) of this paragraph, with guarantee duration of ten years or
less, the average over a period of twelve months, ending on the
thirtieth day of June of the calendar year of issue or purchase,
of the monthly average of the composite yield on seasoned
corporate bonds as published by Moody’s Investors Service,
Inc.

(v) For other annuities with no cash settlement options and
for guaranteed interest contracts with no cash settlement
options, the average over a period of twelve months, ending on
the thirtieth day of June of the calendar year of issue or pur-
chase, of the monthly average of the composite yield on
seasoned corporate bonds as published by Moody’s Investors
Service, Inc.

(vi) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
valued on a change in fund basis, except as stated in subpara-
graph (ii) of this paragraph, the average over a period of twelve
months, ending on the thirtieth day of June of the calendar year
of the change in the fund, of the monthly average of the
composite yield on seasoned corporate bonds as published by
Moody’s Investors Service, Inc.
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(8) Alternative method for determining reference interest
rates. —

In the event that the monthly average of the composite yield
on seasoned corporate bonds is no longer published by Moody’s
investors service, inc., or in the event that the national associa-
tion of insurance commissioners determines that the monthly
average of the composite yield on seasoned corporate bonds as
published by Moody’s investors service, inc., is no longer
appropriate for the determination of the reference interest rate,
then an alternative method for determination of the reference
interest rate, which is adopted by the national association of
insurance commissioners and approved by regulation promul-
gated by the commissioner, may be substituted.

(g) Reserve valuation method. — Life insurance and
endowment benefits.

Except as otherwise provided in subsections (h), (k) and
(m) of this section, reserves according to the commissioners
reserve valuation method for the life insurance and endowment
benefits of policies providing for a uniform amount of insur-
ance and requiring the payment of uniform premiums shall be
the excess, if any, of the present value, at the date of valuation,
of the future guaranteed benefits provided for by the policies,
over the then present value of any future modified net premi-
ums therefor. The modified net premiums for any such policy
shall be the uniform percentage of the respective contract
premiums for the benefits that the present value, at the date of
issue of the policy, of all the modified net premiums shall be -
equal to the sum of the then present value of the benefits
provided for by the policy and the excess of subdivision (1) of
this subsection over subdivision (2) of this subsection, as
follows:
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565 (1) A net level annual premium equal to the present value,
566 at the date of issue, of such benefits provided for after the first
567 policy year, divided by the present value, at the date of issue, of
568 an annuity of one per annum payable on the first and each
569 subsequent anniversary of such policy on which a premium
570 falls due: Provided, That such net level annual premium shall
571 not exceed the net level annual premium on the nineteen-year
572 premium whole life plan for insurance of the same amount at an
573 age one year higher than the age at issue of such policy.

574 (2) A netone-year term premium for such benefits provided
575 forinthe first policy year: Provided, That for any life insurance
576 policy issued on or after the first day of January, one thousand
577 nine hundred eighty-five, for which the contract premium in the
578 first policy year exceeds that of the second year and for which
579 nocomparable additional benefit is provided in the first year for
580 suchexcess and which provides an endowment benefit or a cash
581 surrender value or a combination thereof in an amount greater
582 than such excess premium, the reserve according to the com-
583 missioners’ reserve valuation method as of any policy anniver-
584 sary occurring on or before the assumed ending date defined
585 herein as the first policy anniversary on which the sum of any
586 endowment benefit and any cash surrender value then available
587 is greater than such excess premium shall, except as otherwise
588 provided in subsection (k) of this section, be the greater of the
589 reserve as of such policy anniversary calculated as described in
590 the preceding paragraph and the reserve as of the policy
591 anniversary calculated as described in that paragraph, but with:
592 (i) The value defined in subdivision (1) of that paragraph being
593 reduced by fifteen percent of the amount of such excess first-
594  year premium; (ii) all present values of benefits and premiums
595 being determined without reference to premiums or benefits
596 provided for by the policy after the assumed ending date; (iii)
597 the policy being assumed to mature on the date as an endow-
598 ment; and (iv) the cash surrender value provided on such date
599 being considered as an endowment benefit. In making the
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above comparison, the mortality and interest bases stated in
subsections (d) and (f) of this section shall be used.

Reserves according to the commissioners’ reserve valuation
method for: (i) Life insurance policies providing for a varying
amount of insurance or requiring the payment of varying
premiums; (ii) group annuity and pure endowment contracts
purchased under a retirement plan or plan of deferred compen-
sation, established or maintained by an employer (including a
partnership or sole proprietorship) or by an employee organiza-
tion, or by both, other than a plan providing individual retire-
ment accounts or individual retirement annuities under section
408 of the Internal Revenue Code (26 U. S. C. §408) as now or
hereafter amended; (iii) disability and accidental death benefits
in all policies and contracts; and (iv) all other benefits, except
life insurance and endowment benefits in life insurance policies
and benefits provided by all other annuity and pure endowment
contracts, shall be calculated by a method consistent with the
principles of the preceding paragraphs of this section.

(h) Reserve valuation method. — Annuity and pure endow-
ment benefits. This subsection shall apply to all annuity and
pure endowment contracts other than group annuity and pure
endowment contracts purchased under a retirement plan or plan
of deferred compensation established or maintained by an
employer (including a partnership or sole proprietorship) or by
an employee organization, or by both, other than a plan
providing individual retirement accounts or individual retire-
ment annuities under section 408 of the Internal Revenue Code
(26 U. S. C. §408) as now or hereafter amended.

Reserves according to the commissioners’ annuity reserve
method for benefits under annuity or pure endowment con-
tracts, excluding any disability and accidental death benefits in
such contracts, shall be the greatest of the respective excesses
of the present values, at the date of valuation, of the future
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633 guaranteed benefits, including guaranteed nonforfeiture
634 benefits, provided for by such contracts at the end of each
635 respective contract year over the present value, at the date of
636 valuation, of any future valuation considerations derived from
637 future gross considerations, required by the terms of such
638 contract, that become payable prior to the end of such respec-
639 tive contract year.

640 The future guaranteed benefits shall be determined by using
641 the mortality table, if any, and the interest rate, or rates,
642 specified in the contracts for determining guaranteed benefits.
643 The valuation considerations are the portions of the respective
644 gross considerations applied under the terms of such contracts
645 to determine nonforfeiture values.

646 (1) Minimum reserves. —

647 (1) In no event shall a company’s aggregate reserves for all
648 lifeinsurance policies, excluding disability and accidental death
649 Dbenefits, issued on or after the effective date of this section be
650 less than the aggregate reserves calculated in accordance with
651 the methods set forth in subsections (g), (h), (k) and (1) of this
652 section and the mortality table or tables and rate or rates of
653 interest used in calculating nonforfeiture benefits for such
654 policies.

655 (2) In no event shall the aggregate reserves for all policies,
656 contracts and benefits be less than the aggregate reserves
657 determined by the qualified actuary to be necessary to render
658 the opinion required by subsection (c) of this section.

659 (j) Optional reserve calculation. —

660 Reserves for all policies and contracts issued prior to the
661 effective date of this section may be calculated, at the option of
662 the company, according to any standards which produce greater
663 aggregate reserves for all policies and contracts than the
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minimum reserves required by the laws in effect immediately
prior to such date.

Reserves for any category of policies, contracts or benefits
as established by the commissioner issued on or after the
effective date of this section may be calculated, at the option of
the company, according to any standards which produce greater
aggregate reserves for such category than those calculated
according to the minimum standard herein provided, but the
rate or rates of interest used for policies and contracts, other
than annuity and pure endowment contracts, shall not be higher
than the corresponding rate or rates of interest used in calculat-
ing any nonforfeiture benefits provided therein.

Any such company which at any time shall have adopted
any standard of valuation producing greater aggregate reserves
than those calculated according to the minimum standard herein
provided may, with the approval of the commissioner, adopt
any lower standard of valuation, but not lower than the mini-
mum herein provided: Provided, That for the purposes of this
section, the holding of additional reserves previously deter-
mined by a qualified actuary to be necessary to render the
opinion required by subsection (c) of this section shall not be
considered to be the adoption of a higher standard of valuation.

(k) Reserve calculation. — Valuation net premium exceed-
ing the gross premium charged.

If in any contract year the gross premium charged by any
life insurance company on any policy or contract is less than the
valuation net premium for the policy or contract calculated by
the method used in calculating the reserve thereon but using the
minimum valuation standards of mortality and rate of interest,
the minimum reserve required for such policy or contract shall
be the greater of either the reserve calculated according to the
mortality table, rate of interest and method actually used for
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696 such policy or contract or the reserve calculated by the method
697 actually used for such policy or contract but using the minimum
698 valuation standards of mortality and rate of interest and
699 replacing the valuation net premium by the actual gross
700 premium in each contract year for which the valuation net
701 premium exceeds the actual gross premium. The minimum
702  valuation standards of mortality and rate of interest referred to
703 in this section are those standards stated in subsections (d) and
704 (f) of this section: Provided, That for any life insurance policy
705 1issued on or after the first day of January, one thousand nine
706 hundred eighty-five, for which the gross premium in the first
707 policy year exceeds that of the second year and for which no
708 comparable additional benefit is provided in the first year for
709 suchexcess and which provides an endowment benefit or a cash
710  surrender value or a combination thereof in an amount greater
711 than such excess premium, the foregoing provisions of this
712 subsection shall be applied as if the method actually used in
713 calculating the reserve for such policy were the method
714  described in subsection (g) of this section, ignoring the second
715 paragraph of said subsection.

716 The minimum reserve at each policy anniversary of such a
717 policy shall be the greater of the minimum reserve calculated in
718 accordance with subsection (g) of this section, including the
719 second paragraph of said section, and the minimum reserve
720 calculated in accordance with this subsection.

721 (1) Reserve calculation. — Indeterminate premium plans.

722 In the case of any plan of life insurance which provides for
723 future premium determination, the amounts of which are to be
724 determined by the insurance company based on then estimates
725 of future experience, or in the case of any plan of life insurance
726 or annuity which is of such a nature that the minimum reserves
727 cannot be determined by the methods described in subsections
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(g), (h) and (k) of this section, the reserves which are held under
any such plan must:

(1) Be appropriate in relation to the benefits and the pattern
of premiums for that plan; and

(2) Be computed by a method which is consistent with the
principles of this standard valuation law as determined by
regulations promulgated by the commissioner.

(m) Minimum standards for health (disability, accident and
sickness) plans. —

The commissioner shall promulgate a rule containing the
minimum standards applicable to the valuation of health
(disability, sickness and accident) plans.

(n) The commissioner shall promulgate a rule on or before
the first day of November, one thousand nine hundred ninety-
five, prescribing the guidelines and standards for statements of
actuarial opinion which are to be submitted in accordance with
subsection (c) of this section and for memoranda in support
thereof; guidelines and standards for statements of actuarial
opinion which are to be submitted when a company is exempt
from subdivision (2) of said subsection of the standard valua-
tion law; and rules applicable to the appointment of an ap-
pointed actuary.

(o) Effective date. — All acts and parts of acts inconsistent
with the provision of this section are hereby repealed as of the
effective date of this section. This section shall take effect the
first day of January, one thousand nine hundred ninety-six.

(p) Modification of the standard valuation law for certain
types of contracts. —
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756 (1) The commissioner may, by rule, establish alternative
757 methods of calculating reserve liabilities, which methods shall
758 be used to calculate reserve liabilities for the types of policies,
759 annuities or other contracts identified in the rule: Provided,
760 That the method specified in the rule shall be one which, in the
761 opinion of the commissioner and in light of the methods applied
762 to the contracts by the insurance regulators of other states, is
763 appropriate to the contracts. This power shall be in addition to,
764 and in no way diminish, rule-making power granted to the
765 commissioner elsewhere in this code.

766 (2) The legislative rule filed in the state register on the
767 twentieth day of August, one thousand nine hundred ninety-six,
768 (valuation of life insurance policies, 114 CSR 49) is hereby
769 disapproved and is not authorized for promulgation: Provided,
770 That for purposes of determining the legal effects of the
771 aforementioned rule, this provision shall be considered to have
772 taken effect on the thirty-first day of December, one thousand
773 nine hundred ninety-seven. This disapproval shall in no way
774 limit the commissioner’s power to promulgate in the future a
775 rule similar or identical to the rule here disapproved.

ARTICLE 13. LIF]*i INSURANCE.

§33-13-30a. Standard nonforfeiture law for individual deferred
annuities.

[y

(a) This section shall be known as the “Standard
Nonforfeiture Law for Individual Deferred Annuities”.

[\e}

(b) This section may not apply to any reinsurance, group
annuity purchased under a retirement plan or plan of deferred
compensation established or maintained by an employer
(including a partnership or sole proprietorship) or by an
employee organization, or by both, other than a plan providing
individual retirement accounts or individual retirement annu-
ities under Section 408 of the Internal Revenue Code, as now or

O 0~ O kW
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hereafter amended, premium deposit fund, variable annuity,
investment annuity, immediate annuity, any deferred annuity
contract after annuity payments have commenced or reversion-
ary annuity, nor to any contract which shall be delivered outside
this state through an agent or other representative of the
company issuing the contract.

(c) In the case of contracts issued on or after the operative
date of this section, no contract of annuity, except as stated in
subsection (b) of this section, shall be delivered or issued for
delivery in this state unless it contains in substance the follow-
ing provisions or corresponding provisions which, in the
opinion of the commissioner, are at least as favorable to the
contract holder, upon cessation of payment of considerations
under the contract:

(1) That upon cessation of payment of considerations under
a contract, the company will grant a paid-up annuity benefit on
a plan stipulated in the contract of the value as is specified in
subsections (e), (f), (g), (h) and (j) of this section;

(2) If a contract provides for a lump sum settlement at
maturity or at any other time that, upon surrender of the
contract at or prior to the commencement of any annuity
payments, the company will pay in lieu of any paid-up annuity
benefit a cash surrender benefit of the amount as is specified in
subsections (e), (f), (h) and (j) of this section. The company
shall reserve the right to defer the payment of the cash surren-
der benefit for a period of six months after demand therefor
with surrender of the contract;

(3) A statement of the mortality table, if any, and interest
rates used in calculating any minimum paid-up annuity, cash
surrender or death benefits that are guaranteed under the
contract, together with sufficient information to determine the
amounts of the benefits; and
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42 (4) A statement that any paid-up annuity, cash surrender or
43 death benefits that may be available under the contract are not
44 less than the minimum benefits required by any statute of the
45 state in which the contract is delivered and an explanation of
46 the manner in which the benefits are altered by the existence of
47 any additional amounts credited by the company to the contract,
48 any indebtedness to the company on the contract or any prior
49 withdrawals from or partial surrenders of the contract.

50 Notwithstanding the requirements of this subsection, any
51 deferred annuity contract may provide that if no considerations
52 have been received under a contract for a period of two full
53 years and the portion of the paid-up annuity benefit at maturity
54 on the plan stipulated in the contract arising from consider-
55 ations paid prior to the period would be less than twenty dollars
56 monthly, the company may at its option terminate the contract
57 by payment in cash of the then present value of the portion of
58 the paid-up annuity benefit, calculated on the basis of the
59 mortality table, if any, and interest rate specified in the contract
60 for determining the paid-up annuity benefit and by the payment
61 shall be relieved of any further obligation under the contract.

62 (d) (1) The minimum values as specified in subsections (e),
63 (D), (), (h) and (j) of this section of any paid-up annuity, cash
64 surrender or death benefits available under an annuity contract
65 shall be based upon minimum nonforfeiture amounts as defined
66 in this subdivision:

67 (A) With respect to contracts providing for flexible
68 considerations, the minimum nonforfeiture amount at any time
69 ator prior to the commencement of any annuity payments shall
70 be equal to an accumulation up to the time at a rate of interest
71 of three percent per annum of percentages of the net consider-
72 ations (as hereinafter defined) paid prior to the time, decreased
73 Dby the sum of:



Ch. 142] INSURANCE 1339

74
75
76

77
78
79
80

81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97

98

99
100
101
102
103
104

(1) Any prior withdrawals from or partial surrenders of the
contract accumulated at a rate of interest of three percent per
annum; and

(i1) The amount of any indebtedness to the company on the
contract, including interest due and accrued; and increased by
any existing additional amounts credited by the company to the
contract;

The net considerations for a given contract year used to
define the minimum nonforfeiture amount shall be an amount
not less than zero and shall be equal to the corresponding gross
considerations credited to the contract during that contract year
less than an annual contract charge of thirty dollars and less a
collection charge of one dollar and twenty-five cents per
consideration credited to the contract during that contract year.
The percentages of net considerations shall be sixty-five percent
of the net consideration for the first contract year and
eighty-seven and one-half percent of the net considerations for
the second and later contract years. Notwithstanding the
provisions of the preceding sentence, the percentage shall be
sixty-five percent of the portion of the total net consideration
for any renewal contract year which exceeds by not more than
two times the sum of those portions of the net considerations in
all prior contract years for which the percentage was sixty-five
percent;

Notwithstanding any other provision of this section, any
contract issued on or after the first day of July, two thousand
three, and before the first day of July, two thousand six, the
interest rate at which net considerations, prior withdrawals and
partial surrenders shall be accumulated for the purpose of
determining nonforfeiture amounts may not be less than one
and one-half percent per annum;
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105 (B) With respect to contracts providing for fixed scheduled
106 considerations, minimum nonforfeiture amounts shall be
107 calculated on the assumption that considerations are paid
108 annually in advance and shall be defined as for contracts with
109 flexible considerations which are paid annually with two
110 exceptions:

111 (i) The portion of the net consideration for the first contract
112 year to be accumulated shall be the sum of sixty-five percent of
113 the net consideration for the first contract year plus twenty-two
114  and one-half percent of the excess of the net consideration for
115 the first contract year over the lesser of the net considerations
116 for the second and third contract years;

117 (i) The annual contract charge shall be the lesser of: (1)
118 Thirty dollars; or (2) ten percent of the gross annual consider-
119 ation;

120 (C) With respect to contracts providing for a single consid-
121  eration, minimum nonforfeiture amounts shall be defined as for
122 contracts with flexible considerations except that the percentage
123 of net consideration used to determine the minimum
124 nonforfeiture amount shall be equal to ninety percent and the
125 netconsideration shall be the gross consideration less a contract
126 charge of seventy-five dollars;

127 (D) This subdivision applies to contracts issued before the
128 first day of July, two thousand four, and may be applied by a
129 company on a contract-by-contract basis to contracts issued on
130 or after the first day of July, two thousand four, and before the
131 first day of July, two thousand six;

132 (2) The minimum values as specified in subsections (e), (),
133  (g), (h) and (j) of any paid-up annuity, cash surrender or death
134 benefits available under an annuity contract shall be based upon
135 minimum nonforfeiture amounts as defined in this subdivision;
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(A) (i) The minimum nonforfeiture amount at any time at
or prior to the commencement of any annuity payments shall be
equal to an accumulation up to such time at rates of interest as
indicated in paragraph (B) of this subdivision of the net
considerations (as hereinafter defined) paid prior to such time,
decreased by the sum of subparagraphs (I) through (IV) below:

(I) Any prior withdrawals from or partial surrenders of the
contract accumulated at rates of interest as indicated in para-
graph (B) of this subdivision;

(II) An annual contract charge of fifty dollars, accumulated
at rates of interest as indicated in paragraph (B) of this subdivi-
sion;

(II) Any premium tax paid by the company for the con-
tract, accumulated at rates of interest as indicated in subpara-
graph (ii), paragraph (B) of this subdivision; and

(IV) The amount of any indebtedness to the company on the
contract, including interest due and accrued;

(i1) The net considerations for a given contract year used to
define the minimum nonforfeiture amount shall be an amount
equal to eighty-seven and one-half percent of the gross consid-
erations credited to the contract during that contract year;

(B) The interest rate used in determining minimum
nonforfeiture amounts shall be an annual rate of interest
determined as the lesser of three percent per annum and the
following, which shall be specified in the contract if the interest
rate will be reset:

(1) The five-year constant maturity treasury rate reported by
the federal reserve as of a date, or average over a period,
rounded to the nearest 1/20th of one percent, specified in the
contract no longer than fifteen months prior to the contract
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166 issue date or redetermination date under subparagraph (iv) of
167 this paragraph;

168 (ii) Reduced by one hundred twenty-five basis points;

169 (iii) Where the resulting interest rate is not less than one
170 percent; and

171 (iv) The interest rate shall apply for an initial period and
172 may be redetermined for additional periods. The
173 redetermination date, basis and period, if any, shall be stated in
174 the contract. The basis is the date or average over a specified
175 period that produces the value of the five-year constant maturity
176 treasury rate to be used at each redetermination date;

177 (C) During the period or term that a contract provides
178 substantive participation in an equity indexed benefit, it may
179 increase the reduction described in subparagraph (ii), paragraph
180 (B) of this subdivision by up to an additional one hundred basis
181 points to reflect the value of the equity index benefit. The
182 present value at the contract issue date, and at each
183 redetermination date thereafter, of the additional reduction may
184 not exceed the market value of the benefit. The commissioner
185 may require a demonstration that the present value of the
186 additional reduction does not exceed the market value of the
187 benefit. Lacking a determination that is acceptable to the
188 commissioner, the commissioner may disallow or limit the
189 additional reduction;

190 (D) The commissioner may adopt rules to implement the
191 provisions of this subsection and to provide for further adjust-
192 ments to the calculation of minimum nonforfeiture amounts for
193 contracts that provide substantive participation in an equity
194 index benefit and for other contracts that the commissioner
195 determines their adjustments are justified;
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(E) This subdivision shall apply to contracts outstanding on
the first day of July, two thousand four, and may be applied by
a company on a contract-by-contract basis to any contract
issued after the first day of July, two thousand four, and before
the first day of July, two thousand six.

(e) Any paid-up annuity benefit available under a contract
shall be such that its present value on the date annuity payments
are to commence is at least equal to the minimum nonforfeiture
amount on that date. The present value shall be computed using
the mortality table, if any, and the interest rate specified in the
contract for determining the minimum paid-up annuity benefits
guaranteed in the contract.

(f) For contracts which provide cash surrender benefits, the
cash surrender benefits available prior to maturity may not be
less than the present value as of the date of surrender of that
portion of the maturity value of the paid-up annuity benefit
which would be provided under the contract at maturity arising
from consideration paid prior to the time of cash surrender
reduced by the amount appropriate to reflect any prior with-
drawals from or partial surrenders of the contract, the present
value being calculated on the basis of an interest rate not more
than one percent higher than the interest rate specified in the
contract for accumulating the net considerations to determine
the maturity value, decreased by the amount of any indebted-
ness to the company on the contract, including interest due and
accrued, and increased by any existing additional amounts
credited by the company to the contract. In no event shall any
cash surrender benefit be less than the minimum nonforfeiture
amount at that time. The death benefit under the contracts shall
be at least equal to the cash surrender benefit.

(g) For contracts which do not provide cash surrender
benefits, the present value of any paid-up annuity benefit
available as a nonforfeiture option at any time prior to maturity
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229 may not be less than the present value of that portion of the
230 maturity value of the paid-up annuity benefit provided under
231 the contract arising from considerations paid prior to the time
232 the contract is surrendered in exchange for, or changed to, a
233 deferred paid-up annuity, the present value being calculated for
234  the period prior to the maturity date on the basis of the interest
235 rate specified in the contract for accumulating the net consider-
236 ations to determine the maturity value and increased by any
237 existing additional amounts credited by the company to the
238 contract. For contracts which do not provide any death benefits
239 prior to the commencement of any annuity payments, the
240 present values shall be calculated on a basis of the interest rate
241 and the mortality table specified in the contract for determining
242 the maturity value of the paid-up annuity benefit. However, in
243 no event shall the present value of a paid-up annuity benefit be
244  less than the minimum nonforfeiture amount at that time.

245 (h) For the purpose of determining the benefits calculated
246 under subsections (f) and (g) of this section, in the case of
247 annuity contracts under which an election may be made to have
248 annuity payments commence at optional maturity dates, the
249 maturity date is considered to be the latest date for which
250 election is permitted by the contract, but is not considered to be
251 later than the anniversary of the contract next following the
252 annuitant’s seventieth birthday or the tenth anniversary of the
253 contract, whichever is later.

254 (i) Any contract which does not provide cash surrender
255 benefits or does not provide death benefits at least equal to the
256 ~minimum nonforfeiture amount prior to the commencement of
257 any annuity payments shall include a statement in a prominent
258 place in the contract that the benefits are not provided.

259 (3) Any paid-up annuity, cash surrender or death benefits
260 available at any time, other than on the contract anniversary
261 under any contract with fixed scheduled considerations, shall be
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calculated with allowance for the lapse of time and the payment
of any scheduled considerations beyond the beginning of the
contract year in which cessation of payment of considerations
under the contract occurs.

(k) For any contract which provides, within the same
contract by rider or supplemental contract provision, both
annuity benefits and life insurance benefits that are in excess of
the greater of cash surrender benefits or a return of the gross
considerations with interest, the minimum nonforfeiture
benefits shall be equal to the sum of the minimum nonforfeiture
benefits for the annuity portion and the minimum nonforfeiture
benefits, if any, for the life insurance portion computed as if
each portion were a separate contract. Notwithstanding the
provisions of subsections (e), (f), (g), (h) and (j) of this section,
additional benefits payable: (1) In the event of total and
permanent disability; (2) as reversionary annuity or deferred
reversionary annuity benefits; or (3) as other policy benefits
additional to life insurance, endowment and annuity benefits
and considerations for all the additional benefits shall be
disregarded in ascertaining the minimum nonforfeiture
amounts, paid-up annuity, cash surrender and death benefits
that may be required by this section. The inclusion of the
additional benefits may not be required in any paid-up benefits
unless the additional benefits separately would require mini-
mum nonforfeiture amounts, paid-up annuity, cash surrender
and death benefits.

(1) After the effective date of this section, any company
may file with the commissioner a written notice of its election
to comply with the provisions of this section after a specified
date before the second anniversary of the effective date of this
section. After the filing of the notice, then upon the specified
date which shall be the operative date of this section for the
company, this section shall become operative with respect to
annuity contracts thereafter issued by the company. If a
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company makes no election, the operative date of this section
for the company is the second anniversary of the effective date
of this section.

(m) (1)'During the period from the first day of July, two
thousand four, through the first day of July, two thousand six,
an insurer may elect on a contract-by-contract basis to apply the
provisions of either subdivision (1) or (2), subsection (d) of this
section to any annuity contract issued during that period of
time;

(2) The provisions of subdivision (1), subsection (d) of this
section expires the first day of July, two thousand six.

=

CHAPTER 143

(Com. Sub. for H. B. 2914 — By Delegates H. White,
Hrutkay and R. M. Thompson)

[Passed March 11, 2004; in effect ninety days from passage. Approved by the Governor.]

AN

ACT to repeal §33-10-27 of the code of West Virginia, 1931, as
amended; torepeal §33-24-15, §33-24-16, §33-24-17, §33-24-18,
§33-24-19, §33-24-21, §33-24-22, §33-24-23, §33-24-24, §33-24-
25, §33-24-26, §33-24-27, §33-24-28, §33-24-29, §33-24-30,
§33-24-31, §33-24-32, §33-24-33, §33-24-34, §33-24-35, §33-24-
36, §33-24-37, §33-24-38, §33-24-39, §33-24-40, §33-24-41 and
§33-24-42 of said code; to amend and reenact §33-10-1, §33-10-
2,833-10-3,§33-10-4, §33-10-10, §33-10-11, §33-10-13, §33-10-
14, §33-10-18, §33-10-19a, §33-10-26, §33-10-28, §33-10-29,
§33-10-30, §33-10-36, §33-10-38 and §33-10-39 of said code; to
amend said code by adding thereto ten new sections, designated
§33-10-4a, §33-10-4b, §33-10-4c¢, §33-10-4d, §33-10-4e, §33-10-
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26a, §33-10-26b, §33-10-26¢, §33-10-26d and §33-10-40; and to
amend and reenact §33-24-14 of said code, all relating to the
rehabilitation and liquidation of insurers subject to the regulatory
authority of the West Virginia insurance commissioner; revising
delinquency proceedings; clarifying what parties will be affected
upon the effective date of the revisions; expanding the liquida-
tors’ powers; expediting hearings and appeals; modifying current
state law relative to liquidation proceedings so as to create
conformity with recent federal case law; and making numerous
technical changes.

Be it enacted by the Legislature of West Virginia:

That §33-10-27 of the code of West Virginia, 1931, as amended,
be repealed; that §33-24-15, §33-24-16, §33-24-17, §33-24-18, §33-
24-19,8§33-24-21, §33-24-22,§33-24-23,§33-24-24, §33-24-25, §33-
24-26,833-24-27,833-24-28, §33-24-29, §33-24-30, §33-24-31, §33-
24-32,833-24-33, §33-24-34, §33-24-35, §33-24-36, §33-24-37,8§33-
24-38, §33-24-39, §33-24-40, §33-24-41 and §33-24-42 of said code
be repealed; that §33-10-1, §33-10-2, §33-10-3, §33-10-4, §33-10-10,
§33-10-11, §33-10-13, §33-10-14, §33-10-18, §33-10-19a, §33-10-26,
§33-10-28, §33-10-29, §33-10-30, §33-10-36, §33-10-38 and §33-10-
39 of said code be amended and reenacted; that said code be amended
by adding thereto ten new sections, designated §33-10-4a, §33-10-4b,
§33-10-4¢, §33-10-4d, §33-10-4e, §33-10-26a, §33-10-26b, §33-10-
26¢, §33-10-26d and §33-10-40; and that §33-24-14 of said code be
amended and reenacted, all to read as follows:

Article
10. Rehabilitation and Liquidation.
24. Hospital Service Corporations, Medical Service Corporations, Dental
Service Corporations and Health Service Corporations.

ARTICLE 10. REHABILITATION AND LIQUIDATION.

§33-10-1.  Definitions.
§33-10-2.  Jurisdiction, venue and appeal of delinquency proceedings; exclusive
remedy.



1348

§33-10-3.

§33-10-4.

§33-10-4a.
§33-10-4b.
$33-10-4c.
§33-10-4d.
§33-10-4e.
§33-10-10.
§33-10-11.
§33-10-13.

§33-10-14.
§33-10-18.

§33-10-19a.

§33-10-26.

§33-10-26a.
§33-10-26b.
§33-10-26¢.
§33-10-26d.

§33-10-28.
§33-10-29.
§33-10-30.
§33-10-36.
§33-10-38.
§33-10-39.

§33-10-40.

INSURANCE [Ch. 143

Court’s seizure order.

Injunctions and other orders.

Commencement of formal delinquency proceeding.

Return of summons and summary hearing.

Proceedings for expedited trial, continuances, discovery, evidence.

Decision and appeals.

Confidentiality.

Order of rehabilitation.

Order of liguidation of domestic insurer.

Order of conservation or ancillary liquidation of foreign or alien
insurers.

Conduct of delinquency proceedings against domestic or alien insurers.

Proof of claims.

Priority of distribution.

Voidable preferences and liens.

Fraudulent transfers prior to petition.

Recoupment from affiliates.

Fraudulent transfer after petition.

Claims of holders of void or voidable rights.

Setoffs.

Allowance of certain claims.

Time within which claims to be filed.

Early access to distribution.

Unclaimed and withheld funds; termination of proceedings.

Immunity in receivership proceedings and representation of the special
deputy supervisor.

Applicability of amendments.

§33-10-1. Definitions.

b

O 00 3N kW

For the purpose of this article, the following definitions
shall apply:

(a) “Impairment” means a financial situation in which,
based upon the financial information which would be required
by this chapter for the preparation of the insurer’s annual
statement, the assets of an insurer are less than the sum of all of
its liabilities and required reserves including any minimum
capital or surplus or both required of that insurer by this chapter
so as to maintain its authority to transact the kinds of business

10 or insurance it is so authorized to transact.
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(b) “Insolvency” or “insolvent” means a financial situation
in which, based upon the financial information which would be
required by this chapter for the preparation of the insurer’s
annual statement, the assets of the insurer are less than the sum
of all of its liabilities and required reserves.

(c) “Insurer” means any person, firm, corporation, associa-
tion or aggregation of persons doing an insurance business and
which is or has been subject to the insurance supervisory
authority of, or to liquidation, rehabilitation, reorganization or
conservation by, the commissioner or the equivalent insurance
supervisory official of another state. For purposes of this article,
all persons, corporations, associations or entities to whom this
article applies and which are subject to delinquency proceed-
ings commenced in this state shall be considered “insurers”.

(d) “Delinquency proceeding” means any proceeding
commenced against an insurer pursuant to this article for the
purpose of liquidating, rehabilitating, reorganizing or conserv-
ing the insurer and any summary proceeding under section
thirty-six of this article. “Formal delinquency proceeding”
means any liquidation or rehabilitation proceeding.

(e) “State” means any state, district or territory of the
United States.

(f) “Foreign country” means any other jurisdiction not in
any state.

(g) “Domiciliary state” means the state in which an insurer
is incorporated or organized, or in the case of an alien insurer
as defined in section eight, article one of this chapter, the state
in which such insurer, having become authorized to do business
in such state, has at the commencement of delinquency pro-
ceedings, the largest amount of its assets held in trust and assets
held on deposit for the benefit of its policyholders or policy-
holders and creditors in the United States or its state of entry.
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43 (h) “Ancillary state” means any state other than a domicili-
44  ary state.

45 (i) “Reciprocal state” means any state other than this state
46 in which in substance and effect the provisions of the uniform
47 insurers liquidation act, as defined in section twenty-one of this
48 article, are in force, and in which provisions are in force
49 requiring that the insurance commissioner or equivalent
50 insurance supervisory official be the receiver of a delinquent
51 insurer, and in which some provision exists for the avoidance
52 of fraudulent conveyances and preferential transfers.

53 (j) “General assets” means all property, real, personal or
54 otherwise, not specifically mortgaged, pledged, deposited or
55 otherwise encumbered for the security or benefit of specified
56 persons or a limited class or classes of persons and as to such
57 specifically encumbered property, the term includes all such
58 property or its proceeds in excess of the amount necessary to
59 discharge the sum or sums secured thereby. Assets held in trust
60 and assets held on deposit for the security or benefit of all
61 policyholders or all policyholders and creditors in more than a
62 single state shall be considered general assets.

63 (k) “Preferred claim” means any claim with respect to
64 which the terms of this article accord priority of payments from
65 the general assets of the insurer.

66 (1) “Special deposit claim” means any claim secured by a
67 deposit made pursuant to statute for the security or benefit of a
68 limited class or classes of persons, but not including any
69 general assets.

70 (m) “Secured claim” means any claim secured by mortgage,
71 trustdeed, pledge, deposit as security, escrow, or otherwise, but
72 not including special deposit claim or claims against general
73 assets. The term also includes claims which more than four
74  months prior to the commencement of delinquency proceedings
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in the state of the insurer’s domicile have become liens upon
specific assets by reason of judicial process.

(n) “Receiver” means receiver, liquidator, rehabilitator or
conservator as the context may require.

(0) “Guaranty association” means the West Virginia
insurance guaranty association created by article twenty-six of
this chapter, the West Virginia life and health insurance
guaranty association act created by article twenty-six-a of this
chapter and any other similar entity now or hereafter created by
the Legislature of this state for the payment of claims of
insolvent insurers.

(p) “Foreign guaranty association” means any entities now
in existence in or hereafter created by the Legislature of any
other state that are similar to the entities described in subsection
(o) of this section.

(@) “Surplus” means the amount by which an insurer’s
assets exceeds its liabilities and required reserves based upon
the financial information which would be required by this
chapter for the preparation of the insurer’s annual statement.

(r) “Affiliate” or a person “affiliated with” a specific person
means a person that, directly or indirectly, through one or more
intermediaries, controls, or is controlled by, or is under com-
mon control with the person specified.

(s) “Control” means the possession, direct or indirect, of the
power to direct or cause the direction of the management and
policies of a person, whether through the ownership of voting
securities, by contract other than a commercial contract for
goods or nonmanagement services, or otherwise, unless the
power is the result of an official position with or corporate
office held by the person. Control shall be presumed to exist if
any person, directly or indirectly, owns, controls, holds with the
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106 power to vote, or holds proxies representing ten percent or more
107 of the voting securities of any other person. This presumption
108 may be rebutted by a showing that control does not, in fact,
109  exist.

110 (t) “Transfer” means the sale and every other and different
111 mode, direct or indirect, of disposing of or of parting with
112 property or an interest therein, absolutely or conditionally,
113 voluntarily, by or without judicial proceedings. The retention of
114 asecurity title to property delivered to a debtor is considered a
115 transfer suffered by the debtor.

§33-10-2. Jurisdiction, venue and appeal of delinquency proceed-
ings; exclusive remedy.

1 (a) The circuit courts of this state or the judges thereof in
2 vacation are vested with exclusive original jurisdiction of
3 delinquency proceedings under this article, and are authorized
4 to make all necessary and proper orders to carry out the
5 purposes of this article.

6 (b) The venue of delinquency proceedings against a

7 domestic insurer shall be in the circuit court of the county of the

8 insurer’s principal place of business. The venue of such

9 proceedings against foreign insurers, alien insurers or domestic
10 insurers in which their principal place of business is outside of
11 the state of West Virginia shall be in the circuit court of
12 Kanawha County.

13 (c) With the exception of administrative supervision
14  pursuant to article thirty-four of this chapter, delinquency
15 proceedings pursuant to this article shall constitute the sole and
16 exclusive method of liquidating, rehabilitating, reorganizing or
17 conserving an insurer and no court shall entertain a petition for
18 the commencement of such proceedings unless the same has
19 been filed in the name of the state on the relation of the
20 insurance commissioner.
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(d) An appeal shall lie to the West Virginia Supreme Court
of Appeals from an order granting or refusing rehabilitation,
liquidation or conservation and from every other order in
delinquency proceedings having the character of a final order
as to the particular portion of the proceedings embraced therein.
Appeals from orders granting or refusing rehabilitation,
liquidation or conservation shall be prosecuted pursuant to
section four-d of this article.

(e) At any time after an order is made under section ten or
eleven of this article, the commissioner may remove the
principal office of the insurer proceeded against to Kanawha
County. In the event of such removal, the court wherein the
proceeding was originally commenced shall, upon the applica-
tion of the commissioner, direct its clerk to transmit all the
pleadings, motions and other papers filed therein with such
clerk to the clerk of the circuit court of Kanawha County. The
proceeding shall thereafter be subject to the jurisdiction of the
Kanawha County circuit court and conducted in the same
manner as though it had been commenced in the Kanawha
County circuit court.

§33-10-3. Court’s seizure order.

1
2
3

W

10

(a) The commissioner may file in the appropriate circuit
court of this state, as provided in section two of this article, a
petition alleging, with respect to a domestic insurer:

(1) That there exist any grounds that would justify a court
order for a formal delinquency proceeding against an insurer
under this act;

(2) That the interests of policyholders, creditors or the
public will be endangered by delay; and

(3) The contents of an order considered necessary by the
commissioner.
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11 (b) Upon a filing under subsection (a) of this section, the
12 court may issue forthwith, ex parte and without a hearing, the
13 requested order which shall direct the commissioner to take
14 possession and control of all or a part of the assets, books,
15 accounts, documents and other records of an insurer and of the
16 premises occupied by it for transaction of its business; and until
17 further order of the court enjoin the insurer and its officers,
18 managers, agents and employees from disposition of its
19 property and from the transaction of its business except with the
20 written consent of the commissioner.

21 (c) The court shall specify in the order what its duration
22 shall be, which shall be the time as the court considers neces-
23 sary for the commissioner to ascertain the condition of the
24 insurer. On motion of either party or on its own motion, the
25 court may, from time to time, hold hearings as it considers
26 desirable after notice that it considers appropriate and may
27 extend, shorten or modify the terms of the seizure order. The
28 court shall vacate the seizure order if the commissioner fails to
29 commence a formal delinquency proceeding under this article
30 after having had a reasonable opportunity to do so. An order of
31 the court pursuant to a formal proceeding under this article shall
32 ipso facto vacate the seizure order.

33 (d) Entry of a seizure order under this section will not
34 constitute an anticipatory breach of any contract of the insurer.

35 (e) Aninsurer subject to an ex parte order under this section
36 may petition the court at any time after the issuance of the order
37 for a hearing and review of the order. The court shall hold the
38 hearing and review not more than fifteen days after the request.
39 Subject to the approval of the court, a hearing under this
40 subsection may be held privately in chambers if the insurer
41 proceeded against so requests.
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(H) If, at any time after the issuance of such an order, it
appears to the court that any person whose interest is or will be
substantially affected by the order did not appear at the hearing
and has not been served, the court may order that notice be
given. An order that notice be given will not stay the effect of
any order previously issued by the court.

§33-10-4. Injunctions and other orders.
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(a) Upon application by the commissioner for an order
under this article:

(1) The court may without notice issue an injunction
restraining the insurer, its officers, directors, stockholders,
members, subscribers, agents and all other persons from the
transaction of its business or the waste or disposition of its
property until further order of the court.

(2) The court may at any time during a proceeding under
this article issue other injunctions or orders as may be consid-
ered necessary to prevent interference with the commissioner
or the proceeding, or waste of the assets of the insurer, or the
commencement or prosecution of any actions, or the obtaining
of preferences, judgments, attachments or other liens, or the
making of any levy against the insurer or against its assets or
any part thereof.

(3) The court may order any managing general agent or
attorney in fact to release to the commissioner any books,
records, accounts, documents or other writings relating to the
business of such person: Provided, That any of the same or the
property of an agent or attorney shall be returned when no
longer necessary to the commissioner or at any time the court
after notice and hearing shall so direct.

(b) Any person having possession of and refusing to deliver
any of the books, records or assets of an insurer against whom
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25 aseizure order has been issued by the court shall be guilty of a
26 misdemeanor and punishable by fine not exceeding one
27 thousand dollars or imprisoned not more than one year, or both
28 fine and imprisonment.

29 (c) Whenever the commissioner makes any seizure as
30 provided in section three of this article, it shall be the duty of
31 the sheriff of any county of this state, and of the police depart-
32 ment of any municipality therein, to furnish the commissioner,
33 upondemand, with such deputies, patrolmen or officers as may
34 be necessary to assist the commissioner in making and enforc-
35 ing any seizure.

36 (d) Notwithstanding any other provision of law, no bond
37 shall be required of the commissioner as a prerequisite for the
38 issuance of any injunction or restraining order pursuant to this
39 section.

§33-10-4a. Commencement of formal delinquency proceeding.

1 (a) Any formal delinquency proceeding against a person
2 shall be commenced by filing a petition in the name of the
3 commissioner.

4 (b) The petition shall state the grounds upon which the
5 proceeding is based and the relief requested, and may include
6 aprayer for restraining orders and injunctive relief as described
7 1in section four of this article.

oo

(c) Any petition that prays for a temporary restraining order

9 must be verified by the commissioner or the commissioner’s
10 designee, but need not plead or prove irreparable harm or
11 inadequate remedy by law. The commissioner shall provide
12 only such notice as the court may require.

13 (d) If any temporary restraining order is prayed for:
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(1) The court may issue an initial order containing the relief
requested;

(2) The order shall state the time and date of its issuance;

(3) The court shall set a time and date for the return of
summons, not more than ten days from the time and date of the
issuance of the initial order, at which time the person proceeded
against may appear before the court for a summary hearing;

(4) The order shall not continue in effect beyond the time
and date set for the return of summons, unless the court shall
expressly enter one or more orders extending the restraining
order; and

(5) The verified petition shall be filed with the clerk of the
circuit court and maintained as confidential, except for good
cause shown, until service of the petition and summons is
effected.

(e) If no temporary restraining order is requested, the court
shall cause a summons to be issued. The summons shall specify
areturn date not more than thirty days after issuance and that an
answer to the petition must be filed at or before the return date.

(f) Service of process required pursuant to this article shall
be upon the person named in the petition in accordance with the
West Virginia rules of civil procedure.

§33-10-4b. Return of summons and summary hearing.

1
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3
4

(a) The court shall hold a summary hearing at the time and
date for the return of summons.

(b) If a person is not served with the petition and summons
and fails to appear for the summary hearing, the court shall:
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(1) Continue the summary hearing not more than ten days;

(2) Require the commissioner to make additional or
alternative attempts at service of the petition and summons
upon the person; and

(3) Extend any restraining order.

(c) Upon a showing of good faith efforts to effect service
upon a person who has failed to appear for a continued sum-
mary hearing, the court shall order notice of the petition to be
published. The order and notice shall specify a return date not
less than ten nor more than twenty days after the publication
and that the restraining order has been extended to the contin-
ued hearing date.

(d) If a person fails to appear for a summary hearing after
service of the summons, the court shall enter judgment in favor
of the commissioner against that person.

(e) A person who appears for the summary hearing shall
file its answer at the hearing and the court shall:

(1) Determine whether to extend any temporary restraining
orders pending final judgment; and

(2) Set the case for trial on a date not more than ten days
from the summary hearing.

(f) The court shall grant no continuance for filing an
answer.

§33-10-4c. Proceedings for expedited trial, continuances, discov-

1
2
3

ery, evidence.

(a) The court shall hear the case at the time and date set
forth for trial without a jury and without unnecessary delays. To
the extent not inconsistent with other laws or applicable rules,
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the court shall give priority to the matter over all other matters.
To the extent otherwise authorized by law or applicable rules,
the court may assign the matter to other judges if necessary to
comply with the need for expedited proceedings under this
article.

(b) Continuances for trial shall be granted only in extreme
circumstances.

(c) The court shall receive as self-authenticated any of the
following when offered by the commissioner:

(1) Certified copies of the financial statements made by the
person; and

(2) Certified copies of examination reports of the person
made by or on behalf of the commissioner.

(d) The facts contained in any such examination report shall
be presumed to be true as of the date of the hearing if the
examination was made as of a date not more than two hundred
seventy days before the petition was filed. This presumption
shall be rebuttable and shall shift the burden of production and
persuasion.

(e) Discovery shall be limited to grounds alleged in the
petition, and shall be concluded on an expedited basis.

§33-10-4d. Decision and appeals.

1

[\
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(a) The court shall enter judgment within fifteen days or as
soon as practicable after the conclusion of the evidence.

(b) The judgment shall be final when entered. Any appeal
shall be prosecuted on an expedited basis and must be filed
within five days of entry. No request for reconsideration,
review or appeal and no posting of a bond shall dissolve or stay
the judgment.
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§33-10-4e. Confidentiality.

1 (a) In all proceedings and judicial reviews under section
2 four of this article, all records of the insurer, other documents
3 and all insurance department files and court records and papers,
4 so far as they pertain to or are a part of the record of the
5 proceedings, shall be and remain confidential and all papers
6 filed with the clerk of the circuit court shall be held by the clerk
7 in a confidential file, except as is necessary to obtain compli-
8 ance with any order entered in connection with the proceedings,
9 unless and until:

10 (1) The circuit court, after hearing argument in chambers,
11 shall order otherwise;

12 (2) The insurer requests that the matter be made public; or

13 (3) The commissioner applies for an order under section ten
14 or eleven of this article.

15 (b) The commissioner may share documents, materials or
16 other information in his or her possession or control pertaining
17 toaninsurer that is the subject of a proceeding under this article
18 with other state insurance departments, the national association
19 of insurance commissioners, and federal banking agencies in
20 accordance with section nineteen, article two of this chapter. No
21 waiver of any applicable privilege or claim of confidentiality
22 shall occur as a result of disclosure by the commissioner under
23 this section or as a result of sharing documents, materials or
24 other information pursuant to this subsection.

§33-10-10. Order of rehabilitation.

1 (a) An order to rehabilitate a domestic insurer or the United
2 States branch of an alien insurer having trusteed assets in this
3 state shall direct the commissioner forthwith to take possession
4 of the assets of the insurer and to conduct the business thereof,
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and to take such steps toward removal of the causes and
conditions which have made rehabilitation necessary as the
court may direct.

(b) If at any time the commissioner deems that further
efforts to rehabilitate the insurer would be useless, he or she
may apply to the court for an order of liquidation.

(c) The commissioner, or any interested person upon due
notice to the commissioner, at any time may apply to the court
for an order terminating the rehabilitation proceedings and
permitting the insurer to resume possession of its property and
the conduct of its business, but no such order shall be granted
except when, after a full hearing, the court has determined that
the purposes of the proceeding have been fully accomplished.

§33-10-11. Order of liquidation of domestic insurer.
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(a) An order to liquidate the business of a domestic insurer
shall direct the commissioner forthwith to take possession of
the assets of the insurer, to liquidate its business, to deal with
the insurer’s property and business in his or her own name as
insurance commissioner or in the name of the insurer, as the
court may direct, and to give notice to all creditors who may
have claims against the insurer to present their claims.

(b) The commissioner may apply for and secure an order
dissolving the corporate existence of a domestic insurer upon
his or her application for an order of liquidation of the insurer
or at any time after such order has been granted.

§33-10-13. Order of conservation or ancillary liquidation of

1
2

foreign or alien insurers.

(a) An order to conserve the assets of a foreign or alien
insurer shall require the commissioner forthwith to take
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possession of the assets of the insurer within this state and to
conserve it, subject to the further direction of the court.

AN

(b) An order to liquidate the assets in this state of a foreign
insurer shall require the commissioner forthwith to take
possession of the assets of the insurer within this state and to
liquidate it subject to the orders of the court and with due regard
to the rights and powers of the domiciliary receiver, as provided
10 in this article.

O 00 ~1 N

§33-10-14. Conduct of delinquency proceedings against domestic
or alien insurers.

1 (a) Whenever under this article a receiver is to be appointed
2 indelinquency proceedings for a domestic or alien insurer, the
3 court shall appoint the insurance commissioner as the receiver.
4 The court shall order the commissioner forthwith to take
5 possession of the assets of the insurer and to administer the
6 same under the orders of the court.

7 (b) As domiciliary receiver, the commissioner shall be

8 vested by operation of law with the title to all the property,

9 contracts and rights of action and all of the books and records
10 of the insurer, wherever located, as of the date of entry of the
11  order directing him or her to rehabilitate or liquidate a domestic
12 insurer or to liquidate the United States branch of an alien
13 insurer domiciled in this state and he or she shall have the right
14  to recover the same and reduce the same to possession; except
I5 that ancillary receivers in reciprocal states shall have, as to
16 assets located in their respective states, the rights and powers
17 which are prescribed in this section for ancillary receivers
18 appointed in this state as to assets located in this state.

19 (c) The recording of a certified copy of the order directing
20 possession to be taken in the office of the clerk of the county
21 commission of the county where the proceedings are pending
22 and in the office of the clerk of the county commission of any
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county wherein the insurer has property or other assets,
recorded in the same manner as deeds to real property are
recorded, shall impart the same notice as would be imparted by
a deed, bill of sale or other evidence of title duly recorded or
filed.

(d) The commissioner as domiciliary receiver shall be
responsible for the proper administration of all assets coming
into his or her possession or control. The court may at any time
require a bond from the commissioner or his or her deputies if
considered desirable for the protection of the assets. The cost of
the bond shall be paid out of the assets of the insurer as a cost
of administration.

(e) Upon taking possession of the assets of an insurer, the
domiciliary receiver shall, subject to the direction of the court,
immediately proceed to conduct the business of the insurer or
to take such steps as are authorized by this article for the
purpose of rehabilitating, liquidating or conserving the affairs
or assets of the insurer.

(f) In connection with delinquency proceedings, the
commissioner may appoint one or more special deputy commis-
sioners of insurance to act for him or her and may employ such
counsel, clerks and assistants as he or she considers necessary.
The compensation of the special deputies, counsel, clerks or
assistants and all expenses of taking possession of the insurer
and of conducting the proceedings shall be fixed by the
receiver, subject to the approval of the court and shall be paid
out of the funds or assets of the insurer. In the event the
property of such person does not contain cash or liquid assets
sufficient to defray the cost of the service required to be
performed under the terms of this article, the commissioner
may pay the cost of the services first out of the commissioner’s
closed estate fund account. If the moneys in the closed estate
fund account are insufficient to fully defray the cost of the
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56 services required under the terms of this article, the commis-
57 sioner may pay the costs out of the commissioner’s “operating
58 — additional fees” account. Any amount so paid from either
59 account shall be considered to be expenses of administration
60 and shall be repaid to the appropriate account out of the first

61 available moneys in the estate.

62 (g) Within the limits of duties imposed upon them, special
63 deputies shall possess all the powers given to and, in the
64 exercise of those powers, shall be subject to all of the duties
65 imposed upon the receiver with respect to such proceedings. All
66 transactions involving estate accounts shall be reconciled
67 quarterly by a special deputy commissioner appointed pursuant
68 to subsection (f) of this section and reported to the commis-
69 sioner. An annual audit of any special deputy commissioner
70 appointed under this section may be conducted, at the discretion
71 ofthe commissioner, by an independent, outside certified public
72 accountant. The cost of this audit shall be allocated among the
73 estates of the companies in conservation, rehabilitation or
74 liquidation on a basis of allocation established by the commis-
75 sioner.

§33-10-18. Proof of claims.

1 (a) All claims against an insurer against which delinquency
2 proceedings have begun shall set forth all of the following that
3 are applicable:

4 (1) In reasonable detail, the amount of the claim, or the
5 basis upon which the amount can be ascertained;

6 (2) The facts upon which the claim is based, including any
7 consideration given for it;

8 (3) The priorities asserted, if any;

9 (4) The identity and amount of any security on the claim;
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(5) The payments made on the debt, if any; and

(6) A statement that the sum claimed is justly owing and
whether there is a right of setoff, counterclaim or defense to the
claim.

(b) All claims shall be verified by the affidavit of the
claimant, or someone authorized to act on his or her behalf and
having knowledge of the facts and shall be supported by any
documents as may be material thereto.

(c) All claims filed in this state shall be filed with the
receiver, whether domiciliary or ancillary, in this state on or
before the last date for filing as specified in this article.

(d) When a claim is denied, in whole or in part, by the
liquidator, written notice of the determination shall be given to
the claimant or his or her attorney by first class mail at the
address shown in the proof of claim. Within sixty days from the
mailing of the notice, the claimant may file his or her objections
with the liquidator. If no such filing is made, the claimant may
not further object to the determination.

(e) Whenever objections are filed with the liquidator and
the liquidator does not alter his or her denial of the claim as a
result of the objections, the liquidator shall ask the court for a
hearing as soon as practicable and give notice of the hearing by
first class mail to the claimant or his or her attorney and to any
other persons directly affected, not less than ten nor more than
thirty days before the date of the hearing. The matter may be
heard by the court or by a court-appointed referee who shall
submit findings of fact along with his or her recommendation.
Upon receipt of the report, the court shall fix a time for hearing
the claim and shall direct that the claimant or the receiver, as
the court shall specify, shall give such notice as the court shall
determine to any persons as shall appear to the court to be
interested therein. All such notices shall specify the time and
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42 place of the hearing and shall concisely state the amount and
43 nature of the claim, the priorities asserted, if any, and the
44 recommendation of the receiver with reference thereto.

45 (f) At the hearing, all persons interested shall be entitled to
46 appear and the court shall enter an order allowing, allowing in
47 part, or disallowing the claim. Any such order shall be consid-
48 ered an appealable order.

§33-10-19a. Priority of distribution.

The priority of distribution of claims from the insurer’s
estate shall be in accordance with the order in which each class
of claims is herein set forth. Every claim in each class shall be
paid in full or adequate funds retained for such payment before
the members of the next class receive any payment. No
subclasses may be established within any class. No claim by a
shareholder, policyholder or other creditor may be permitted to
circumvent the priority classes through the use of equitable
remedies. The order of distribution shall be:
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10 (a) Class I. The costs and expenses of administration,
11 including, but not limited to, the following:

12 (1) The actual and necessary costs of preserving or recover-
13 ing the assets of the insurer;

14 (2) Compensation for all authorized services rendered in the
15 liquidation;

16 (3) Any necessary filing fees;
17 (4) The fees and mileage payable to witnesses;

18 (5) Reasonable attorney’s fees and fees for other profes-
19 sional services rendered in the proceeding; and
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(6) All expenses incurred by the department of insurance
arising out of the enforcement of chapter thirty-three and its
rules.

(b) Class II. All claims for refund of unearned premiums
under nonassessable policies and all claims of policyholders
including claims of the federal or any state or local government
as policyholders for losses incurred; third party claims of an
insolvent insurer; and all reasonable claims of the West
Virginia insurance guaranty associations and associations or
entities performing a similar function in other states.

(c) Class III. Claims of the federal government other than
as an insured policyholder.

(d) Class IV. Debts due to employees for compensation,
which may not exceed two months of monetary compensation
and must represent payment for services performed within six
months before the filing of the petition for liquidation, or, if
rehabilitation preceded liquidation, within one year before the
filing of the petition for rehabilitation. Principal officers and
directors shall not be entitled to the benefit of this priority
except as otherwise approved by the liquidator and the court.
This priority shall be in lieu of any other similar priority which
may be authorized by law as to wages or compensation of
employees.

(e) Class V. Claims of general creditors including claims of
ceding and assuming companies in their capacity as such.

(f) Class VI. Claims of any state or local government.
Claims, including those of any governmental body for a penalty
or forfeiture, shall be allowed in this class only to the extent of
the pecuniary loss sustained from the act, transaction or
proceeding out of which the penalty or forfeiture arose, with
reasonable and actual costs occasioned thereby. The remainder
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51 of such claims shall be postponed to the class of claims under
52 subsection (h) of this section.

53 (g) Class VII. Claims filed late or any other claims other
54 than claims under subsection (h) of this section.

55 (h) Class VIII. Surplus or contribution notes, or similar
56 obligations and premium refunds on assessable policies.
57 Payments to members of domestic mutual corporations shall be
58 limited in accordance with law.

59 (i) Class IX. The claims of shareholders or other owners.
§33-10-26. Voidable preferences and liens.

1 (a) A preference is a transfer of any of the property of an
2 insurer to or for the benefit of a creditor, for or on account of an
3 antecedent debt, made or suffered by the insurer within one
4 year before the filing of a successful petition for liquidation
5 under this article, the effect of which transfer may be to enable
6 the creditor to obtain a greater percentage of this debt than
7 another creditor of the same class would have otherwise
8 received. If a liquidation order is entered while the insurer is
9 already subject to a rehabilitation order, then the transfers shall
10 be deemed preferences if made or suffered within one year
11 before the filing of the successful petition for rehabilitation, or
12 within two years before the filing of the successful petition for
13 liquidation, whichever time is shorter.

14 (b) Any preference may be avoided by the liquidator if the
15 insurer was insolvent at the time of the transfer; and

16 (1) The transfer was made within four months before the
17 filing of the petition; or

18 (2) The creditor receiving it or to be benefited thereby or
19 his or her agent acting with reference thereto had, at the time
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when the transfer was made, reasonable cause to believe that
the insurer was insolvent or was about to become insolvent; or

(3) The creditor receiving it was an officer, or any em-
ployee or attorney or other person who was in fact in a position
of comparable influence in the insurer to an officer whether or
not he or she held such position, or any shareholder holding
directly or indirectly more than five percent of any class of any
equity security issued by the insurer, or any other person, firm,
corporation, association or aggregation of persons with whom
the insurer did not deal at arm’s length.

(c) Where the preference is voidable, the liquidator may
recover the property or, if it has been converted, its value from
any person who has received or converted the property; except
where a bona fide purchaser or lienor has given less than fair
equivalent value, the purchaser or lienor shall have a lien upon
the property to the extent of the consideration actually given.
Where a preference by way of lien or security title is voidable,
the court may on due notice order the lien or title to be pre-
served for the benefit of the estate, in which event the lien or
title shall pass to the liquidator.

(d) A transfer under this section will be considered to have
been made as follows:

(1) A transfer of property other than real property shall be
deemed to be made or suffered when it becomes so far per-
fected that no subsequent lien obtainable by legal or equitable
proceedings on a simple contract could become superior to the
rights of the transferee.

(2) A transfer of real property shall be deemed to be made
or suffered when it becomes so far perfected that no subsequent
bona fide purchaser from the insurer could obtain rights
superior to the rights of the transferee.
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51 (3) A transfer which creates an equitable lien will not be
52 deemed to be perfected if there are available means by which a
53 legal lien could be created.

54 (4) A transfer not perfected prior to the filing of a petition
55 for liquidation shall be deemed to be made immediately before
56 the filing of the successful petition.

57 (5) The provisions of this subsection apply whether or not
58 there are or were creditors who might have obtained liens or
59 persons who might have become bona fide purchasers.

60 (e)(1) A lien obtainable by legal or equitable proceedings
61 upon a simple contract is one arising in the ordinary course of
62 the proceedings upon the entry or docketing of a judgment or
63 decree, or upon attachment, garnishment, execution or like
64 process, whether before, upon or after judgment or decree and
65 whether before or upon levy. It does not include liens which
66 under applicable law are given a special priority over other liens
67 which are prior in time.

68 (2) A lien obtainable by legal or equitable proceedings
69 could become superior to the rights of a transferee, or a
70 purchaser could obtain rights superior to the rights of a trans-
71 feree within the meaning of subsection (d) of this section, if
72 such consequences would follow only from the lien or purchase
73 itself, or from the lien or purchase followed by any step wholly
74 within the control of the respective lienholder or purchaser,
75 with or without the aid of ministerial action by public officials.
76 A lien could not, however, become superior and such a pur-
77 chase could not create superior rights for the purpose of
78 subsection (d) of this section through any acts subsequent to the
79 obtaining of such a lien or subsequent to such a purchase which
80 require the agreement or concurrence of any third party or
81 which require any further judicial action or ruling.
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(f) A transfer of property for or on account of a new and
contemporaneous consideration which is considered under
subsection (d) of this section to be made or suffered after the
transfer because of delay in perfecting it does not thereby
become a transfer for or on account of an antecedent debt if any
acts required by the applicable law to be performed in order to
perfect the transfer as against liens or bona fide purchasers’
rights are performed within twenty-one days or any period
expressly allowed by the law, whichever is less. A transfer to
secure a future loan, if such a loan is actually made, or a
transfer which becomes security for a future loan, shall have the
same effect as a transfer for or on account of a new and
contemporaneous consideration.

(g) If any lien deemed voidable under subsection (b) of this
section has been dissolved by the furnishing of a bond or other
obligation, the surety on which has been indemnified directly
or indirectly by the transfer of or the creation of a lien upon any
property of an insurer before the filing of a petition under this
article which results in a liquidation order, the indemnifying
transfer or lien shall also be considered voidable.

(h) The property affected by any lien considered voidable
under subsections (a), (b) and (g) of this section shall be
discharged from the lien and that property and any of the
indemnifying property transferred to or for the benefit of a
surety shall pass to the liquidator, except that the court may on
due notice order any such lien to be preserved for the benefit of
the estate and the court may direct that such conveyance be
executed as may be proper or adequate to evidence the title of
the liquidator.

(1) The circuit court shall have summary jurisdiction of any
proceeding by the liquidator to hear and determine the rights of
any parties under this section. Reasonable notice of any hearing
in the proceeding shall be given to all parties in interest,
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115 including the obligee of a releasing bond or other like obliga-
116 tion. Where an order is entered for the recovery of indemnify-
117 ing property in kind or for the avoidance of an indemnifying
118 lien the court, upon application of any party in interest, shall in
119 the same proceeding ascertain the value of the property or lien
120 and if the value is less than the amount for which the property
121 is indemnity or than the amount of the lien, the transferee or
122  lienholder may elect to retain the property or lien upon payment
123 of its value, as ascertained by the court, to the liquidator within
124 such reasonable times as the court shall fix.

125 (j) The liability of the surety under a releasing bond or other
126 like obligation shall be discharged to the extent of the value of
127 the indemnifying property recovered or the indemnifying lien
128 nullified and avoided by the liquidator or where the property is
129 retained under subsection (1) of this section to the extent of the
130 amount paid to the liquidator.

131 (k) If a creditor has been preferred, and afterward in good
132 faith gives the insurer further credit without security of any
133 kind, for property which becomes a part of the insurer’s estate,
134 the amount of the new credit remaining unpaid at the time of
135 the petition may be set off against the preference which would
136 otherwise be recoverable from him or her.

137 (0) If an insurer shall, directly or indirectly, within four
138 months before the filing of a successful petition for liquidation
139 under this article, or at any time in contemplation of a proceed-
140 ing to liquidate it, pay money or transfer property to an attor-
141 ney-at-law for services rendered or to be rendered, the transac-
142 tions may be examined by the court on its own motion or shall
143 be examined by the court on petition of the liquidator and shall
144  be held valid only to the extent of a reasonable amount to be
145 determined by the court and the excess may be recovered by the
146 liquidator for the benefits of the estate provided that where the
147 attorney is in a position of influence in the insurer or an affiliate
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thereof payment of any money or the transfer of any property
to the attorney-at-law for services rendered or to be rendered
shall be governed by the provision of subdivision (3), subsec-
tion (b) of this section.

(m)(1) Every officer, manager, employee, shareholder,
member, subscriber, attorney or any other person acting on
behalf of the insurer who knowingly participates in giving any
preference when he or she has reasonable cause to believe the
insurer is or is about to become insolvent at the time of the
preference shall be personally liable to the liquidator for the
amount of the preference. It is permissible to infer that there is
a reasonable cause to so believe if the transfer was made within
four months before the date of filing of this successful petition
for liquidation.

(2) Every person receiving any property from the insurer or
the benefit thereof as a preference voidable under subsections
(a) and (b) of this section shall be personally liable therefor and
shall be bound to account to the liquidator.

(3) Nothing in this subsection shall prejudice any other
claim by the liquidator against any person.

§33-10-26a. Fraudulent transfers prior to petition.
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(a) Every transfer made or suffered and every obligation
incurred by an insurer within one year prior to the filing of a
successful petition for rehabilitation or liquidation under this
article is fraudulent as to then existing and future creditors if
made or incurred without fair consideration, or with actual
intent to hinder, delay or defraud either existing or future
creditors. A transfer made or an obligation incurred by an
insurer ordered to be rehabilitated or liquidated under this
article, which is fraudulent under this section, may be avoided
by the receiver, except as to a person who in good faith is a
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11 purchaser, lienor or obligee for a present fair equivalent value
12 and except that any purchaser, lienor or obligee, who in good
13 faith has given a consideration less than fair for such transfer,
14 lien or obligation, may retain the property, lien or obligation as
15 security for repayment. The court may, on due notice, order any
16 such transfer or obligation to be preserved for the benefit of the
17 estate and in that event, the receiver shall succeed to and may
18 enforce the rights of the purchaser, lienor or obligee.

19 (b) A transfer under this section will be considered to have
20 been made as follows:

- 21 (1) A transfer of property other than real property shall be
22 deemed to be made or suffered when it becomes so far per-
23 fected that no subsequent lien obtainable by legal or equitable
24 proceedings on a simple contract could become superior to the
25 rights of the transferee under subsection (e), section twenty-six
26 of this article.

27 (2) A transfer of real property shall be deemed to be made
28 orsuffered when it becomes so far perfected that no subsequent
29 bona fide purchaser from the insurer could obtain rights
30 superior to the rights of the transferee.

31 (3) A transfer which creates an equitable lien shall not be
32 deemed to be perfected if there are available means by which a
33 legal lien could be created.

34 (4) Any transfer not perfected prior to the filing of a
35 petition for liquidation shall be deemed to be made immediately
36 before the filing of the successful petition.

37 (5) The provisions of this subsection apply whether or not
38 there are or were creditors who might have obtained any liens
39 or persons who might have become bona fide purchasers.
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(c) Any transaction of the insurer with a reinsurer shall be
deemed fraudulent and may be avoided by the receiver under
subsection (a) of this section if:

(1) The transaction consists of the termination, adjustment
or settlement of a reinsurance contract in which the reinsurer is
released from any part of its duty to pay the originally specified
share of losses that had occurred prior to the time of the
transactions, unless the reinsurer gives a present fair equivalent
value for the release; and

(2) Any part of the transaction took place within one year
prior to the date of filing of the petition through which the
receivership was commenced.

(d) Every person receiving any property from the insurer or
any benefit thereof which is a fraudulent transfer under subsec-
tion (a) of this section shall be personally liable therefore and
shall be bound to account to the liquidator.

§33-10-26b. Recoupment from affiliates.
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(a) If an order instituting a delinquency proceeding against
an insurer authorized to do business in this state is entered
under this article, the receiver appointed under the order has a
right to recover on behalf of the insurer from any affiliate that
controlled the insurer the amount of distributions, other than
stock dividends paid by the insurer on its capital stock, made at
any time during the five years preceding the petition for
liquidation, rehabilitation or conservation. This recovery is
subject to the limitations of subsections (b) through (g),
inclusive, of this section.

(b) No dividend is recoverable if the recipient shows that,
when paid, the distribution was lawful and reasonable and that
the insurer did not know and could not reasonably have known
that the distribution might adversely affect its solvency.
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15 (c) The maximum amount recoverable under this section is
16 the amount needed, in excess of all other available assets, to
17  pay all claims under the receivership, reduced for each recipient
18 by any amount the recipient has already paid to receivers under
19 similar laws of other states.

20 (d) Any person who was an affiliate that controlled the
21 insurer at the time the distributions were paid is liable up to the
22 amount of distributions received. Any person who was an
23 affiliate that controlled the insurer at the time the distributions
24 were declared is liable up to the amount of distributions the
25 person would have received if the distributions had been paid
26 immediately. If two or more persons are liable regarding the
27 same distributions, they are jointly and severally liable.

28 (e) If any person liable under subsection (d) of this section
29 isinsolvent, all affiliates that controlled that person at the time
30 the dividend was declared or paid are jointly and severally
31 liable forany resulting deficiency in the amount recovered from
32 the insolvent affiliate.

33 (f) This section does not reduce the personal liability of a
34 director under existing law.

35 (g) An action or proceeding under this section may not be
36 commenced after the earlier of:

37 (1) Two years after the appointment of a liquidator pursuant
38 to this article; or

39 (2) The date the rehabilitation or liquidation is terminated.
§33-10-26¢. Fraudulent transfer after petition.

1 (a) After a petition for rehabilitation or liquidation has been
2 filed, a transfer of any of the real property of the insurer made
3 to a person acting in good faith shall be valid against the
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receiver if made for a present fair equivalent value or, if not
made for a present fair equivalent value, then to the extent of
the present consideration actually paid therefore, for which
amount the transferee shall have a lien on the property so
transferred. The commencement of a proceeding in rehabilita-
tion or liquidation shall be constructive notice upon the
recording of a copy of the petition for or order of rehabilitation
or liquidation with the clerk of the county commission of the
county where any real property in question is located. The
exercise by a court of the United States or any state or jurisdic-
tion to authorize or effect a judicial sale of real property of the
insurer within any county in any state shall not be impaired by
the pendency of such a proceeding unless the copy is recorded
in the county prior to the consummation of the judicial sale.

(b) After apetition for rehabilitation or liquidation has been
filed and before either the receiver takes possession of the
property of the insurer or an order of rehabilitation or liquida-
tion is granted:

(1) A transfer of any of the property of the insurer, other
than real property, made to a person acting in good faith shall
be valid against the receiver if made for a present fair equiva-
lent value; or, if made for less than a present fair equivalent
value, then to the extent of the present consideration actuaily
paid therefore, for which amount the transferee shall have a lien
on the property so transferred;

(2) A person indebted to the insurer or holding property of
the insurer may, if acting in good faith, pay the indebtedness or
deliver the property, or any part thereof, to the insurer or upon
his or her order, with the same effect as if the petition were not
pending;

(3) A person having actual knowledge of the pending
rehabilitation or liquidation shall be considered not to act in
good faith;
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(4) A person asserting the validity of a transfer under this
section shall have the burden of proof. Except as elsewhere
provided in this section, no transfer by or on behalf of the
insurer after the date of the petition for liquidation by any
person other than the liquidator shall be valid against the
liquidator.

(c) Every person receiving any property from the insurer or
any benefit thereof which is a fraudulent transfer under this
section shall be personally liable therefore and shall be bound
to account to the liquidator.

(d) Nothing in this article shall impair the negotiability of
currency or negotiable instruments.

§33-10-26d. Claims of holders of void or voidable rights.
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(a) No claim of a creditor who has received or acquired a
preference, lien, conveyance, transfer, assignment or encum-
brance voidable under this article shall be allowed unless the
creditor surrenders the preference, lien, conveyance, transfer,
assignment or encumbrance. If the avoidance is effected by a
proceeding in which a final judgment has been entered, the
claim will not be allowed unless the money is paid or the
property is delivered to the liquidator within thirty days from
the date of entry of the final judgment, except that the court
having jurisdiction over the liquidation may allow further time
if there is an appeal or other continuation of the proceeding.

(b) A claim allowable under subsection (a) of this section
by reason of the avoidance, whether voluntary or involuntary,
of a preference, lien, conveyance, transfer, assignment or
encumbrance, may be filed as a late filing if filed within thirty
days from the date of the avoidance, or within the further time
allowed by the court under subsection (a) of this section. A
claimant having a late filed claim under this section may be
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permitted by the liquidator to share in distribution as though the
claim were not late, to the extent that the payment will not
interfere with the orderly administration of the liquidation.

§33-10-28. Setoffs.
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(a) In all cases of mutual debts or mutual credits between
the insurer and another person in connection with any action or
proceeding under this article, the credits and debts shall be set
off and the balance only shall be allowed or paid, except as
provided in subsection (b), below.

(b) No setoff may be allowed in favor of any such person
where:

(1) The obligation of the insurer to the person would not at
the date of the entry of any liquidation order or otherwise, as
provided in section twenty-five of this article, entitle him or her
to share as a claimant in the assets of the insurer;

(2) The obligation of the insurer to the person was pur-
chased by or transferred to the person with a view of its being
used as a setoff;

(3) The obligation of the person is to pay an assessment
levied against the members of a mutual insurer, or against the
subscribers of a reciprocal insurer, or is to pay a balance upon
the subscription to the capital stock of a stock insurer;

(4) The obligation of the insurer is owed to an affiliate of
such person, or any other entity or association other than the
person;

(5) The obligation of the person is owed to an affiliate of
the insurer, or any other entity or association other than the
insurer; or
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25 (6) The obligations between the person and the insurer arise
26 from transactions by which the person or the insurer assumed
27 risk and obligations from the other party and ceded back
28 substantially the same risks and obligations except the receiver
29 may permit setoffs if in his or her discretion, a setoff is appro-
30 priate because of specific circumstances.

31 (c) Notwithstanding the provisions of subsection (b) of this
32 section, a setoff of sums due on obligations in the nature of
33 those set forth in subdivision (6), subsection (b) of this section
34 shall be allowed for those sums accruing from business written
35 where the contracts were entered into, renewed or extended
36 with the approval of the commissioner of insurance of the state
37 of domicile of the now insolvent insurer, when in the judgment
38 of such commissioner it was necessary to provide reinsurance
39 in order to prevent or mitigate a threatened impairment or
40 1insolvency of a domiciliary insurer in connection with the
41 exercise of the commissioner’s regulatory responsibilities.

42 (d) The provisions of this section shall supersede any
43 agreements or contractual provisions which might be construed
44 to enlarge the setoff rights of any person under any contract
45 with the insurer.

§33-10-29. Allowance of certain claims.

1 (a) No contingent claim may share in a distribution of the
2 assets of an insurer which has been adjudicated to be insolvent
3 by an order made pursuant to this article, except that such claim
4 shall be considered, if properly presented, and may be allowed
5 to share where:

o)

(1) It does not prejudice the orderly administration of the
7 liquidation; or

8 (2) There is a surplus and the liquidation is thereafter
9 conducted upon the basis that the insurer is solvent.
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(b) Where an insurer has been so adjudicated to be insol-
vent any person who has a cause of action against an insured of
the insurer under a policy issued by the insurer shall have the
right to file a claim in the liquidation proceeding, regardless of
the fact that the claim may be contingent and the claim may be
allowed:

(1) If it may be reasonably inferred from the proof pre-
sented upon the claim that such person would be able to obtain
a judgment upon the cause of action against the insured; and

(2) If such person furnishes suitable proof, unless the court
for good cause shown otherwise directs, that no further valid
claim against the insurer arising out of his or her cause of action
other than those already presented can be made; and

(3) If the total liability of the insurer to all claimants arising
out of the same act of its insured is no greater than its maximum
liability would be were it not in liquidation.

(c)(1) No judgment against such an insured taken after the
date of entry of the liquidation order may be considered in the
liquidation proceedings as evidence of liability, or of the
amount of damages, and no judgment against an insured taken
by default or by collusion prior to the entry of the liquidation
order may be considered as conclusive evidence in the liquida-
tion proceedings, either of the liability of the insured to the
person upon the cause of action or of the amount of damages to
which the person is therein entitled.

(2) A claim by a third party founded upon a policy may be
allowed without requiring the claim to be reduced to judgment,
provided it can be reasonably inferred from the proof presented
that the claimant would be able to obtain a judgment upon his
or her cause of action against the insured and that the judgment
would represent a liability of the insurer in liquidation under the
policy upon which the claim is founded.
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42 (d) No claim of any secured claimant may be allowed at a
43 sum greater than the difference between the value of the claim
44 without security and the value of the security itself as of the
45 date of the entry of the order of liquidation or such other date
46 set by the court for determining rights and liabilities as pro-
47 vided in section twenty-five of this article unless the claimant
48 surrenders his or her security to the commissioner, in which
49 event the claim shall be allowed in the full amount for which it
50 is valued.

51 (e) Whenever a creditor, whose claim against an insurer is
52 secured, in whole or in part, by the undertaking of another
53 person, fails to prove and file that claim, the other person may
54 do so in the creditor’s name and shall be subrogated to the
55 rights of the creditor, whether the claim has been filed by the
56 creditor or by the other person in the creditor’s name, to the
57 extent that he or she discharges the undertaking. In the absence
58 of an agreement with the creditor to the contrary, the other
59 person shall not be entitled to any distribution, however, until
60 the amount paid to the creditor on the undertaking plus the
61 distributions paid on the claim from the insurer’s estate to the
62 creditor equals the amount of the entire claim of the creditor.
63 Any excess received by the creditor shall be held by him or her
64 in trust for such other person. The term “other person”, as used
65 inthis section, is not intended to apply to a guaranty association
66 or foreign guaranty association.

67 () Unless such claim is filed in the manner and within the
68 time provided in sections eighteen and thirty of this article, it
69 shall not be entitled to filing or allowance and no action may be
70 maintained thereon. In the liquidation, pursuant to the provi-
71 sions of this article, of any domestic insurer which has issued
72 policies insuring the lives of persons, the commissioner shall,
73 within thirty days after the last day set for the filing of claims,
74 make a list of the persons who have not filed proofs of claim
75 with him or her and to whom, according to the books of the
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insurer, there are amounts owing under such policies and he or
she shall set opposite the name of each person the amount so
owing to the person. Each person whose name appears upon the
list shall be considered to have duly filed, prior to the last day
set for the filing of claims, a claim for the amount set opposite
his or her name on the list.

(g)(1) Claims founded upon unliquidated or undetermined
demands must be filed within the time limit provided in this
article for the filing of claims, but claims founded upon such
demands shall not share in any distribution to creditors of a
person proceeded against under section nineteen-a of this article
until the claims have been definitely determined, proved and
allowed. Thereafter, the claims shall share ratably with other
claims of the same class in all subsequent distributions.

(2) An unliquidated or undetermined claim or demand
within the meaning of this article shall be considered to be any
claim or demand upon which a right of action has accrued at the
date of the order of liquidation and upon which the liability has
not been determined or the amount thereof liquidated.

(h) The commissioner may require, as a condition of
payment of the final liquidation dividend to a lender, or his or
her assignee, who has filed a claim for an unearned premium as
an assignee of the insured for valuable consideration:

(1) That such assignee of the insured shall assign to the
liquidator all his or her right, title and interest in any unsatisfied
debt of the insured to the assignee, pertaining to policies of the
insolvent insurer, remaining unpaid after crediting the final
liquidation dividend, if the amount of the unsatisfied debt is less
than one hundred dollars and one cent; and

(2) That all of the documents giving rise to the debt be
delivered to him or her.
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107 (1) The commissioner may determine whether or not it will
108 be feasible to attempt to collect any assigned debt. If the
109 commissioner determines not to pursue collection of any such
110 debt, he or she shall file a declaration to that effect with the
111 liquidation court and be relieved of any further responsibility in
112 respect to the debt.

113 (j) As used in this section, “insured” means a natural person
114 who purchased insurance or coverage from the insolvent insurer
115 for personal, family, or household purposes.

§33-10-30. Time within which claims to be filed.

1 (a) If upon the granting of an order of liquidation under this
2 article or at any time thereafter during the liquidation proceed-
3 ing, the insurer shall not be clearly solvent, the court shall, after
4 notice and hearing as provided in this article, make an order
5 declaring the insurer to be insolvent. Thereupon regardless of
6 any prior notice which may have been given to creditors, the
7 commissioner shall notify all persons who may have claims
8 against the insurer and who have not filed proper proofs thereof
9 to present the same to him or her, at a place specified in the
10 notice, within four months from the date of entry of the order,
11 or if the commissioner shall certify that it is necessary, within
12 such longer time as the court shall prescribe. The last day for
13 filing of proofs of claims shall be specified in the notice and
14 notice shall be given in a manner to be determined by the court.

15 (b) Proofs of claim may be filed subsequent to the date
16 specified, but no such claim may share in the distribution of the
17 assets until all allowed claims, proofs of which have been filed
18 before said date, have been paid in full with interest, except as
19 provided in section twenty-six-d of this article.

§33-10-36. Early access to distribution.
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(a) Within one hundred twenty days of a final determina-
tion of insolvency of an insurance company by the circuit court,
the commissioner shall make application to the court for
approval of a proposal to disburse assets out of the company’s
marshaled assets, from time to time as such assets become
available, to the appropriate guaranty association having
obligations because of the insolvency. “Appropriate guaranty
association” means guaranty association and foreign guaranty
association as those terms are defined in section one of this
article. If the commissioner determines that there are insuffi-
cient assets to disburse, the application required by this section
shall be satisfied by a filing by the commissioner stating the
reasons for this determination.

(b) The proposal shall at least include provisions for:

(1) Reserving amounts for the payment of expenses of
administration and of claims falling within the priorities
established in section nineteen-a of this article but only with -
respect to such priorities higher than that of the associations;

(2) Disbursement of the assets marshaled to date and
subsequent disbursement of assets as they become available;

(3) Equitable allocation of disbursements to each of the
associations entitled thereto;

(4) The securing by the commissioner from each of the
associations entitled to disbursements pursuant to this section
of an agreement to return to the commissioner such assets,
together with income earned on assets previously disbursed, as
may be required to pay claims of secured creditors and claims
falling within the priorities established in section nineteen-a of
this article but only with respect to such priorities higher than
that of the associations. No bond shall be required of any such
association; and
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32 (5) A full report to be made by the association to the
33 commissioner accounting for all assets so disbursed to the
34 association, all disbursements made therefrom, any interest
35 earned by the association on such assets and any other matter as
36 the court may direct.

37 (¢) The commissioner’s proposal shall provide for disburse-
38 ments to the association in amounts estimated at least equal to
39 the claim payments made or to be made thereby for which the
40 association could assert a claim against the commissioner, and
41 shall further provide thatif the assets available for disbursement
42 from time to time do not equal or exceed the amount of the
43 claim payments made or to be made by the association, then
44  disbursements shall be in the amount of available assets.

45 (d) Notice of the commissioner’s application shall be given
46 to the associations in and to the commissioners of insurance of
47 each of the states. Any such notice shall be considered to have
48 been given when deposited in the United States mail, first class
49 postage prepaid, at least thirty days prior to submission of the
50 application to the court. Action on the application may be taken
51 by the court provided the notice required in this subsection has
52 been given and provided that the commissioner’s proposal
53 complies with subdivisions (1) and (2), subsection (b) of this
54 section.

§33-10-38. Unclaimed and withheld funds; termination of pro-
ceedings.

1 (a) All unclaimed funds subject to distribution remaining in
2 the liquidator’s hands when he or she is ready to apply to the
3 court for discharge, including the amount distributable to any
4 creditor, shareholder, member or other person who is unknown
5 or cannot be found, shall be deposited with the state treasurer
6 and shall be paid without interest to the person entitled thereto
7 or his or her legal representative upon proof satisfactory to the
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state treasurer of his or her right thereto. Any amount on deposit
not claimed within six years from the discharge of the liquida-
tor shall be considered to have been abandoned and shall be
escheated to the state of West Virginia without formal escheat
proceedings and be deposited with the general fund.

(b) When all assets justifying the expense of collection and
distribution have been marshaled and distributed under this
article, the liquidator shall petition the circuit court to terminate
the liquidation proceeding and to close the estate and for other
relief as may be appropriate. Subject to approval of the circuit
court, after the completion of all post-closure activities for
which moneys were reserved, the liquidator is authorized to
deposit any remaining assets reserved for administrative
expenses incurred in the closing of the estate that may not be
practicably or economically distributed to claimants into a
segregated account to be known as the closed estate fund
account. The commissioner may thereafter use moneys held in
the account to fund the administrative expenses of proceedings
against insurers subject to this article that lack sufficient assets
to fund administration.

§33-10-39. Immunity in receivership proceedings and representa-
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tion of the special deputy supervisor.

(a) No claim of any nature whatsoever that is directly
related to the receivership of an insurer shall arise against and
no liability shall be imposed upon, the insurance commissioner,
special deputy commissioner, or any person or entity acting as
a receiver of an insurer, including surety, in rehabilitation,
liquidation or conservation as a result of a court order issued on
or after the effective date of this article for any statement made
or actions taken or not taken in the good faith exercise of their
powers under law. However, this immunity shall not extend to
acts or omissions which are malicious or grossly negligent. This
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11 qualified immunity extends to agents and employees of the
12 receiver.

13 (b) In any civil proceeding filed against a special deputy
14 commissioner appointed pursuant to this article, the special
15 deputy commissioner shall be entitled to be represented by the
16 attorney general.

§33-10-40. Applicability of amendments.

From and after the first day of July, two thousand four, any
delinquency proceeding commenced against an insurer for the
purpose of liquidating, rehabilitating, reorganizing or conserv-
ing the insurer shall be undertaken pursuant to this article. Any
delinquency proceeding pending against an insurer under this
article on the thirtieth day of June, two thousand four, will be
administered and concluded under the law in effect at the time
the delinquency proceeding was commenced.

00 1 AN U A W N =

ARTICLE 24. HOSPITAL SERVICE CORPORATIONS, MEDICAL SER-
VICE CORPORATIONS, DENTAL SERVICE CORPORA-
TIONS AND HEALTH SERVICE CORPORATIONS.

§33-24-14. Delinquency proceedings.

From and after the first day of July, two thousand four, any
delinquency proceeding commenced against a corporation
subject to this article for the purpose of liquidating, rehabilitat-
ing, reorganizing or conserving the corporation shall be
considered to be a delinquency proceeding against an insurance
company and shall be undertaken pursuant to the provisions of
article ten of this chapter. Any delinquency proceeding pending
against a corporation subject to this article prior to the first day
of July, two thousand four, will be administered and concluded
under the law in effect at the time the delinquency proceeding
was commenced.
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CHAPTER 144

(S. B. 450 — By Senator Minard)

[Passed March 13, 2004; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact §33-15A-4, §33-15A-5 and §33-15A-
6 of the code of West Virginia, 1931, as amended; and to amend
said code by adding thereto four new sections, designated §33-
15A-8, §33-15A-9, §33-15A-10 and §33-15A-11, all relating to
the regulation of long-term care insurance policies; defining
terms; establishing extraterritorial jurisdiction; summarizing
disclosure and performance standards for long-term care insur-
ance; instituting and regulating an incontestability period;
disclosing nonforfeiture benefits; providing the commissioner
authority to promulgate regulations; providing penalties; and
establishing an effective date.

Be it enacted by the Legislature of West Virginia:

That §33-15A-4, §33-15A-5 and §33-15A-6 of the code of West
Virginia, 1931, as amended, be amended and reenacted; and that said
code be amended by adding thereto four new sections, designated
§33-15A-8, §33-15A-9, §33-15A-10 and §33-15A-11, all to read as
follows:

ARTICLE 15A. WEST VIRGINIA LONG-TERM CARE INSURANCE ACT.

§33-15A-4.  Definitions.

§33-15A-5.  Extraterritorial jurisdiction - Group long-term care insurance.
§33-15A-6. Disclosure and performance standards for long-term care insurance.
§33-15A-8.  Incontestability period.

§33-15A-9. Nonforfeiture benefits.
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§33-15A-10. Authority to promulgate rules.
§33-15A-11. Penalties.

§33-15A-4. Definitions.

1 (a) “Long-term care insurance” means any insurance policy

2 or rider advertised, marketed, offered or designed to provide

3 coverage for not less than twelve consecutive months for each

4 covered person on an expense incurred, indemnity, prepaid or

5 other basis; for one or more necessary or medically necessary

6 diagnostic, preventive, therapeutic, rehabilitative, maintenance

7 or personal care services, provided in a setting other than an

8 acute care unit of a hospital. The term includes group and

9 individual, annuities and life insurance policies or riders that
10 provide directly or supplement long-term care insurance. The
11 term also includes a policy or rider that provides for payment of
12 benefits based upon cognitive impairment or the loss of
13 functional capacity. The term shall also include qualified long-
14 term care insurance contracts. Long-term care insurance may
15 be issued by insurers; fraternal benefit societies; nonprofit
16 health, hospital, and medical service corporations; prepaid
17 health plans; health maintenance organizations or any similar
18 organization to the extent they are otherwise authorized to issue
19 life or health insurance. Long-term care insurance shall not
20 include any insurance policy that is offered primarily to provide
21 basic medicare supplement coverage, basic hospital expense
22 coverage, basic medical-surgical expense coverage, hospital
23 confinement indemnity coverage, major medical expense
24 coverage, disability income or related asset-protection cover-
25 age, accident only coverage, specified disease or specified
26 accident coverage, or limited benefit health coverage. With
27 regard to life insurance, this term does not include life insur-
28 ance policies that accelerate the death benefit specifically for
29 one or more of the qualifying events of terminal illness, medical
30 conditions requiring extraordinary medical intervention or
31 permanentinstitutional confinement and that provide the option
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32
33
34
35
36
37

38

39
40

41
42

43
44
45

46
47

48
49
50

51
52
53
54
55
56

57
58
59

of a lump-sum payment for those benefits and where neither the
benefits nor the eligibility for the benefits is conditioned upon
the receipt of long-term care. Notwithstanding any other
provision of this article, any product advertised, marketed or
offered as long-term care insurance shall be subject to the
provisions of this article.

(b) “Applicant” means:

(1) In the case of an individual long-term care insurance
policy, the person who seeks to contract for benefits; and

(2) In the case of a group long-term care insurance policy,
the proposed certificate holder.

(c) “Certificate” means, for the purposes of this article, any
certificate issued under a group long-term care insurance policy
delivered or issued for delivery in this state.

(d) “Commissioner” means the insurance commissioner of
this state.

(e) “Group long-term care insurance” means a long-term
care insurance policy that is delivered or issued for delivery in
this state and issued to:

(1) One or more employers or labor organizations, or to a
trust or to the trustees of a fund established by one or more
employers or labor organizations, or a combination thereof, for
employees or former employees or a combination thereof or for
members or former members or a combination thereof, of the
labor organizations; or

(2) Any professional, trade or occupational association for
its members or former or retired members, or combination
thereof, if the association:
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60 (A) Is composed of individuals all of whom are or were

61 actively engaged in the same profession, trade or occupation;
62 and

63 (B) Has been maintained in good faith for purposes other
64 than obtaining insurance; or

65 (3) An association or a trust or the trustees of a fund
66 established, created or maintained for the benefit of members
67 of one or more associations. Prior to advertising, marketing or
68 offering the policy within this state, the association or associa-
69 tions, or the insurer of the association or associations, shall file
70 evidence with the commissioner that the association or associa-
71 tions have at the outset a minimum of one hundred persons and
72 have been organized and maintained in good faith for the
73 purposes other than that of obtaining insurance; have been in
74 active existence for at least one year; and have a constitution
75 and bylaws that provide that:

76 (A) The association or associations hold regular meetings
77 not less than annually to further purposes of the members;

78 (B) Except for credit unions, the association or associations
79 collect dues or solicit contributions from members; and

80 (C) The members have voting privileges and representation
81 on the governing board and committees.

32 Thirty days after the filing the association or associations
83 will be deemed to satisfy the organizational requirements,
84 unless the commissioner makes a finding that the association or
85 associations do not satisfy those organizational requirements.

86 (4) A group other than as described in subdivisions (1), (2)
87 and (3), subsection (e) of this section, subject to a finding by the
88 commissioner that:
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(A) The issuance of the group policy is not contrary to the
best interest of the public;

(B) The issuance of the group policy would result in
economies of acquisition or administration; and

(C) The benefits are reasonable in relation to the premiums
charged.

(f) “Policy” means, for the purposes of this article, any
policy, contract, subscriber agreement, rider or endorsement
delivered or issued for delivery in this state by an insurer;
fraternal benefit society; nonprofit health, hospital, or medical
service corporation; prepaid health plan; health maintenance
organization or any similar organization.

(g) (1) “Qualified long-term care insurance contract” or
“federally tax qualified long-term care insurance contract”
means an individual or group insurance contract that meets the
requirements of Section 7702B(b) of the Internal Revenue Code
of 1986, as amended, as follows:

(A) The only insurance protection provided under the
contract is coverage of qualified long-term care services. A
contract shall not fail to satisfy the requirements of this
paragraph by reason of payments being made on a per diem or
other periodic basis without regard to the expenses incurred
during the period to which the payments relate;

(B) The contract does not pay or reimburse expenses
incurred for services or items to the extent that the expenses are
reimbursable under Title XVIII of the Social Security Act, as
amended, or would be so reimbursable but for the application
of a deductible or coinsurance amount. The requirements of
this paragraph do not apply to expenses that are reimbursable
under Title XVIII of the Social Security Act only as a second-
ary payor. A contract shall not fail to satisfy the requirements
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120 of this paragraph by reason of payments being made on a per
121 diem or other periodic basis without regard to the expenses
122  incurred during the period to which the payments relate;

123 (C) The contract is guaranteed renewable, within the
124 meaning of Section 7702B(b)(1)(C) of the Internal Revenue
125 Code of 1986, as amended;

126 (D) The contract does not provide for a cash surrender
127 value or other money that can be paid, assigned, pledged as
128 collateral for a loan, or borrowed except as provided in para-
129 graph E of this subdivision;

130 (E) All refunds of premiums and all policyholder dividends
131 or similar amounts under the contract are to be applied as a
132 reduction in future premiums or to increase future benefits,
133 except that a refund on the event of death of the insured or a
134 complete surrender or cancellation of the contract cannot
135 exceed the aggregate premiums paid under the contract; and

136 (F) The contract meets the consumer protection provisions
137 set forth in Section 7702B(g) of the Internal Revenue Code of
138 1986, as amended.

139 (2) “Qualified long-term care insurance contract” or
140 ““federally tax-qualified long-term care insurance contract” also
141 means the portion of a life insurance contract that provides
142 long-term care insurance coverage by rider or as part of the
143 contract and that satisfies the requirements of Sections
144 7702B(b) and (e) of the Internal Revenue Code of 1986, as
145 amended.

§33-15A-5. Extraterritorial jurisdiction - Group long-term care
insurance.

1 No group long-term care insurance coverage may be
2 offered to a resident of this state under a group policy issued in



Ch. 144] INSURANCE 1395

0 d N AW

another state to a group described in subdivision (4), subsection
(e), section four of this article unless this state or another state
having statutory and regulatory long-term care insurance
requirements substantially similar to those adopted in this state
has made a determination that such requirements have been
met.

§33-15A-6. Disclosure and performance standards for long-term
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10
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15
16
17
18
19

20
21
22

care insurance.

(a) The commissioner may adopt rules that include stan-
dards for full and fair disclosure setting forth the manner,
content and required disclosures for the sale of long-term care
insurance policies, terms of renewability, initial and subsequent
conditions of eligibility, nonduplication of coverage provisions,
coverage of dependents, preexisting conditions, termination of
insurance, continuation or conversion, probationary periods,
limitations, exceptions, reductions, elimination periods,
requirements for replacement, recurrent conditions and defini-
tions of terms.

(b) No long-term care insurance policy may:

(1) Be canceled, nonrenewed or otherwise terminated on
the grounds of the age or the deterioration of the mental or
physical health of the insured individual or certificate holder;

(2) Contain a provision establishing a new waiting period
in the event existing coverage is converted to or replaced by a
new or other form within the same company, except with
respect to an increase in benefits voluntarily selected by the
insured individual or group policyholder; or

(3) Provide coverage for skilled nursing care only or
provide significantly more coverage for skilled care in a facility
than coverage for lower levels of care.
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23 (c) Preexisting condition:

24 (1) No long-term care insurance policy or certificate other
25 than a policy or certificate thereunder issued to a group as
26 defined in subdivision (1), subsection (e), section four of this
27 article shall use a definition of “preexisting condition” that is
28 more restrictive than the following: Preexisting condition
29 means a condition for which medical advice or treatment was
30 recommended by, or received from, a provider of health care
31 services within six months preceding the effective date of
32 coverage of an insured person.

33 (2) No long-term care insurance policy or certificate other
34 than a policy or certificate thereunder issued to a group as
35 defined in subdivision (1), subsection (e), section four of this
36 article may exclude coverage for a loss or confinement that is
37 the result of a preexisting condition unless loss or confinement
38 begins within six months following the effective date of
39 coverage of an insured person.

40 (3) The commissioner may extend the limitation periods set
41 forth in subdivision (1) and (2), subsection (c) of this section as
42 to specific age group categories in specific policy forms upon
43 findings that the extension is in the best interest of the public.

44 (4) The definition of “preexisting condition” does not
45 prohibit an insurer from using an application form designed to
46 elicit the complete health history of an applicant, and, on the
47 basis of the answers on that application, from underwriting in
48 accordance with that insurer’s established underwriting
49 standards. Unless otherwise provided in the policy or certifi-
50 cate, a preexisting condition, regardless of whether it is
51 disclosed on the application, need not be covered until the
52 waiting period described in subdivision (2), subsection (c) of
53 this section expires. No long-term care insurance policy or.
54 certificate may exclude or use waivers or riders of any kind to
55 exclude, limit or reduce coverage or benefits for specifically
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named or described preexisting diseases or physical conditions
beyond the waiting period described in subdivision (2), subsec-
tion (c) of this section.

(d) Prior hospitalization/institutionalization:

(1) No long-term care insurance policy may be delivered or
issued for delivery in this state if the policy:

(A) Conditions eligibility for any benefits on a prior
hospitalization requirement;

(B) Conditions eligibility for benefits provided in an
institutional care setting on the receipt of a higher level of
institutional care; or

(C) Conditions eligibility for any benefits other than waiver
of premium, post-confinement, post-acute care or recuperative
benefits on a prior institutionalization requirement.

(2) (A) A long-term care insurance policy containing
post-confinement, post-acute care or recuperative benefits shall
clearly label in a separate paragraph of the policy or certificate
entitled “Limitations or Conditions on Eligibility for Benefits”
such limitations or conditions, including any required number
of days of confinement.

(B) A long-term care insurance policy or rider that condi-
tions eligibility of noninstitutional benefits on the prior receipt
of institutional care shall not require a prior institutional stay of
more than thirty days.

(3) No long-term care insurance policy or rider that
provides benefits only following institutionalization shall
condition such benefits upon admission to a facility for the
same or related conditions within a period of less than thirty
days after discharge from the institution.
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85 (e) The commissioner may adopt rules establishing loss
86 ratio standards for long-term care insurance policies provided
87 that a specific reference to long-term care insurance policies is
88 contained in the rule.

89 (f) Right to return - free look:

90 (1) Long-term care insurance applicants shall have the right
91 to return the policy or certificate within thirty days of its
92 delivery and to have the premium refunded if, after examination
93 of the policy or certificate, the applicant is not satisfied for any
94 reason. Long-term care insurance policies and certificates shall
95 have a notice prominently printed on the first page or attached
96 thereto stating in substance that the applicant shall have the
97 right to return the policy or certificate within thirty days of its
98 delivery and to have the premium refunded if, after examination
99 of the policy or certificate, other than a certificate issued
100 pursuant to a policy issued to a group defined in subdivision
101 (1), subsection (e), section four of this article, the applicant is
102 not satisfied for any reason.

103 (2) This subsection shall also apply to denials of applica-
104 tions and any refund must be made within thirty days of the
105 return or denial.

106 (g) Outline of coverage:

107 (1) An outline of coverage shall be delivered to a prospec-
108 tive applicant for long-term care insurance at the time of initial
109 solicitation through means that prominently direct the attention
110 of the recipient to the document and its purpose.

111 (A) The commissioner shall prescribe a standard format,
112 including style, arrangement and overall appearance, and the
113 content of an outline of coverage.
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(B) In the case of agent solicitations, an agent must deliver
the outline of coverage prior to the presentation of an applica-
tion or enrollment form.

(C) In the case of direct response solicitations, the outline
of coverage must be presented in conjunction with any applica-
tion or enrollment form.

(D) In the case of a policy issued to a group defined in
subdivision (1), subsection (e), section four of this article, an
outline of coverage shall not be required to be delivered,
provided that the information described in paragraphs (A)
through (F), inclusive, subdivision (2) of this subsection is
contained in other materials relating to enrollment. Upon
request, these other materials shall be made available to the
commissioner.

(2) The outline of coverage shall include:

(A) A description of the principal benefits and coverage
provided in the policy;

(B) A statement of the principal exclusions, reductions, and
limitations contained in the policy;

(C) A statement of the terms under which the policy or
certificate, or both, may be continued in force or discontinued,
including any reservation in the policy of a right to change
premium. Continuation or conversion provisions of group
coverage shall be specifically described;

(D) A statement that the outline of coverage is a summary
only, not a contract of insurance, and that the policy or group
master policy contain governing contractual provisions;

(E) A description of the terms under which the policy or
certificate may be returned and premium refunded;
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143 (F) A brief description of the relationship of cost of care
144 and benefits; and

145 (G) A statement that discloses to the policyholder or
146 certificate holder whether the policy is intended to be a feder-
147 ally tax-qualified long-term care insurance contract under
148 Section 7702(B)(b) of the Internal Revenue Code of 1986, as
149 amended.

150 (h) A certificate issued pursuant to a group long-term care
151 insurance policy that is delivered or issued for delivery in this
152 state shall include:

153 (1) A description of the principal benefits and coverage
154 provided in the policy;

155 (2) A statement of the principal exclusions, reductions and
156 limitations contained in the policy; and

157 (3) A statement that the group master policy determines
158 governing contractual provisions.

159 (i) If an applicant for a long-term care insurance contract or
160 certificate is approved, the issuer shall deliver the contract or
161 certificate of insurance to the applicant no later than thirty days
162 after the date of approval.

163 (j) At the time of policy delivery, a policy summary shall be
164 delivered for an individual life insurance policy that provides
165 long-term care benefits within the policy or by rider. In the
166 case of direct response solicitations, the insurer shall deliver the
167 policy summary upon the applicant’s request, but regardless of
168 request shall make delivery no later than at the time of policy
169 delivery. In addition to complying with all applicable require-
170 ments, the summary shall also include:
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(1) An explanation of how the long-term care benefit
interacts with other components of the policy, including
deductions from death benefits;

(2) An illustration of the amount of benefits, the length of
benefit, and the guaranteed lifetime benefits if any, for each
covered person;

(3) Any exclusions, reductions and limitations on benefits
of long-term care;

(4) A statement that any long-term care inflation protection
option required by section eight of the commissioner’s rule
relating to long-term care insurance is not available under this
policy; and

(5) If applicable to the policy type, the summary shall also
include:

(A) A disclosure of the effects of exercising other rights
under the policy;

(B) A disclosure of guarantees related to long-term care
costs of insurance charges; and

(C) Current and projected maximum lifetime benefits.

(k) Any time a long-term care benefit, funded through a life
insurance vehicle by the acceleration of the death benefit, is in
benefit paymént status, a monthly report shall be provided to
the policyholder. The report shall include:

(1) Any long-term care benefits paid out during the month;

(2) An explanation of any changes in the policy, for
example death benefits or cash values, due to long-term care
benefits being paid out; and
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198 (3) The amount of long-term care benefits existing or
199 remaining.

200 (1) If a claim under a long-term care insurance contract is
201 denied, the issuer shall, within sixty days of the date of a
202 written request by the policyholder or certificate holder, or a
203 representative thereof:

204 (1) Provide a written explanation of the reasons for the
205 denial; and

206 (2) Make available all information directly related to the
207 denial.
208 (m) Any policy or rider advertised, marketed or offered as

209 long-term care or nursing home insurance shall comply with the
210 provisions of this article.

§33-15A-8. Incontestability period.

1 (a) For a policy or certificate that has been in force for less
2 than six months an insurer may rescind a long-term care
3 insurance policy or certificate or deny an otherwise valid
4 long-term care insurance claim upon a showing of misrepresen-
5 tation that is material to the acceptance for coverage.

6 (b) For a policy or certificate that has been in force for at

7 least six months but less than two years, an insurer may rescind

8 a long-term care insurance policy or certificate or deny an

9 otherwise valid long-term care insurance claim upon a showing
10 of misrepresentation that is both material to the acceptance for
11 coverage and which pertains to the condition for which benefits
12 are sought.

13 (c) After a policy or certificate has been in force for two
14 years it is not contestable upon the grounds of misrepresenta-
15 tion alone. The policy or certificate may be contested only
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upon a showing that the insured knowingly and intentionally
misrepresented relevant facts relating to the insured’s health.

(d) No long-term care insurance policy or certificate may
be field issued based on medical or health status. For purposes
of this subsection, “field issued” means a policy or certificate
issued by an agent or a third-party administrator pursuant to the
underwriting authority granted to the agent or third-party
administrator by an insurer.

(e) If an insurer has paid benefits under the long-term care
insurance policy or certificate, the benefit payments may not be
recovered by the insurer in the event that the policy or certifi-
cate is rescinded.

(f) In the event of the death of the insured, this section shall
not apply to the remaining death benefit of a life insurance
policy that accelerates benefits for long-term care. In this
situation, the remaining death benefits under these policies shall
be governed by section four, article thirteen of this chapter. In
all other situations, this section shall apply to life insurance
policies that accelerate benefits for long-term care.

§33-15A-9. Nonforfeiture benefits.

1
2
3
4
5
6
7
8
9

10
11

(a) Except as provided in subsection (b) of this section, a
long-term care insurance policy may not be delivered or issued
for delivery in this state unless the policyholder or certificate
holder has been offered the option of purchasing a policy or
certificate including a nonforfeiture benefit. The offer of a
nonforfeiture benefit may be in the form of a rider that is
attached to the policy. In the event the policyholder or certifi-
cate holder declines the nonforfeiture benefit, the insurer shall
provide a contingent benefit upon lapse that shall be available
for a specified period of time following a substantial increase
in premium rates.
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12 (b) When a group long-term care insurance policy is issued,
13 the offer required in subsection (a) of this section shall be made
14 to the group policyholder. However, if the policy is issued as
15 group long-term care insurance as defined in subdivision (4),
16 subsection (e), section four of this article, other than to a
17 continuing care retirement community or other similar entity,
18 the offering shall be made to each proposed certificate holder.

19 (c) The commissioner may promulgate rules pursuant to
20 chapter twenty-nine-a of this code specifying the type or types
21 of nonforfeiture benefits to be offered as part of long-term care
22 insurance policies and certificates, the standards for
23 nonforfeiture benefits and the rules regarding contingent benefit
24 upon lapse, including a determination of the specified period of
25 time during which a contingent benefit upon lapse will be
26 available and the substantial premium rate increase that triggers
27 a contingent benefit upon lapse as described in subsection (a)
28 of this section.

§33-15A-10. Authority to promulgate rules.

The commissioner may issue reasonable rules pursuant to
chapter twenty-nine-a of this code to promote premium
adequacy and to protect the policyholder in the event of
substantial rate increases and to establish minimum standards
for marketing practices, agent compensation, agent testing,
penalties and reporting practices for long-term care insurance.

AN B W -

§33-15A-11. Penalties.

In addition to any other penalties provided by the laws of
this state, any insurer and any agent found to have violated any
requirement of this state relating to the regulation of long-term
care insurance or the marketing of such insurance shall be
subject to a fine of up to three times the amount of any commis-
sions paid for each policy involved in the violation or up to ten
thousand dollars, whichever is greater.
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CHAPTER 145

(Com. Sub. for S. B. 143 -— By Senators Tomblin,
Mr. President, and Sprouse)
[By Request of the Executive]

[Passed March 13, 2004; in effect ninety days from passage. Approved by the Governor.]

AN ACT to repeal §5-16A-1, §5-16A-2, §5-16A-3, §5-16A-4, §5-
16A-5, §5-16A-6, §5-16A-7, §5-16A-8, §5-16A-9, §5-16A-10
and §5-16A-11 of the code of West Virginia, 1931, as amended,;
and to amend said code by adding thereto a new section, desig-
nated §33-16D-16, relating to small employer accident and
sickness policies and small employer group health benefit plans
for uninsured groups.

Be it enacted by the Legislature of West Virginia:

That §5-16A-1, §5-16A-2, §5-16A-3, §5-16A-4, §5-16A-5, §5-
16A-6,85-16A-7,§5-16A-8, §5-16A-9, §5-16A-10and §5-16A-11 of
the code of West Virginia, 1931, as amended, be repealed; and that
said code be amended by adding thereto a new section, designated
§33-16D-16, to read as follows:

ARTICLE 16D. MARKETING AND RATE PRACTICES FOR SMALL
EMPLOYER ACCIDENT AND SICKNESS INSUR-
ANCE POLICIES.

§33-16D-16. Authorization of uninsured small group health
benefit plans.

1 (a) Upon filing with and approval by the commissioner, any
2 carrier licensed pursuant to this chapter which accesses a health
3 care provider network to deliver services may offer a health
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4 benefit plan and rates associated with the plan to a small
5 employer subject to the conditions of this section and subject to
6 the provisions of this article. The health benefit plan shall be
7 subject to the following conditions:

8 (1) The health benefit plan may be offered by the carrier

9 only to small employers which have not had a health benefit
10 plan covering their employees for at least six consecutive
11 months before the effective date of this section. After the
12 passage of six months from the effective date of this section,
13 the health benefit plan under this section may be offered by
14 carriers only to small employers which have not had a health
15 Dbenefit plan covering their employees for twelve consecutive
16 months;

17 (2) If a small employer covered by a health benefit plan
18 offered pursuant to this section no longer meets the definition
19 of a small employer as a result of an increase in eligible
20 employees, that employer shall remain covered by the health
21 benefit plan until the next annual renewal date;

22 (3) The small employer shall pay at least fifty percent of its
23 employees’ premium amount for individual employee coverage;

24 (4) The commissioner shall promulgate emergency rules
25 under the provisions of article three, chapter twenty-nine-a of
26 this code on or before the first day of September, two thousand
27 four, to place additional restrictions upon the eligibility
28 requirements for health benefit plans authorized by this section
29 in order to prevent manipulation of eligibility criteria by small
30 employers and otherwise implement the provisions of this
31 secti.on;

32 (5) Carriers must offer the health benefit plans issued
33 pursuant to this section through one of their existing networks
34 of health care providers;
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(A) The director of the public employees insurance agency
shall, on or before the first day of May, two thousand four, and
each year thereafter, by regular mail, provide a written notice
to all known in-state health care providers that:

(i) Informs the health care provider regarding the provisions
of this section; and

(ii) Notifies the health care provider that if the health care
provider does not give written refusal to the director of the
public employees insurance agency within thirty days from
receipt of the notice or the health care provider has not previ-
ously filed a written notice of refusal to participate, the health
care provider must participate with and accept the products and
provider reimbursements authorized pursuant to this section;

(B) The carrier’s network of health care providers, as well
as any health care provider which provides health care goods or
services to beneficiaries of any departments or divisions of the
state, as identified in article twenty-nine-d, chapter sixteen of
this code, shall accept the health care provider reimbursement
rates set pursuant to this section unless the health care provider
gives written refusal to the director of the public employees
insurance agency between the first day of May and the first day
of June that the provider will not participate in this program for
the next calendar year. Notwithstanding any provision of this
code to the contrary, health care providers may not be mandated
to participate in this program except under the opt-out provi-
sions of subdivision five, subsection (a) of this section and
therefore the health care provider shall annually have the ability
to file with the director of the public employees insurance
agency written notice that the health care provider will not
participate with products issued pursuant to this section. Once
a health care provider has filed a notice of refusal with the
director, the notice shall remain effective until rescinded by the
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67 provider and the provider shall not be required to renew the
68 notice each year;

69 (C) The public employees insurance agency is responsible
70 for receiving the responses, if any, from the health care provid-
71 ers that have elected not to participate, and for providing a list
72 to the commissioner of those health care providers that have
73 elected not to participate;

74 (D) Those health care providers that do not file a notice of
75 refusal shall be considered to have accepted participation in this
76 program and to accept public employees insurance agency
77 health care provider reimbursement rates for their services as
78 set by this section;

79 (E) Health care provider reimbursement rates used by the
80 carrier for a health benefit plan offered pursuant to this section
81 shall have no effect on provider rates for other products offered
82 by the carrier and most-favored-nation clauses do not apply to
83 the rates;

84 (6) With respect to the health benefit plans authorized by
85 this section, the carrier shall reimburse network health care
86 providers at the same health care provider reimbursement rates
87 ineffect for the managed care and health maintenance organiza-
88 tion plans offered by the West Virginia public employees
89 insurance agency. Beginning in the year two thousand four,
90 andin each year thereafter, the health care provider reimburse-
91 ment rates set under this section shall not be lowered from the
92 level of the rates in effect on the first day of July of that year for
93 the managed care and health maintenance plans offered by the
94 public employees insurance agency. While it is the intent of
95 this paragraph to govern rates for plans offered pursuant to this
96 section for annual periods, this paragraph in no way prevents
97 the public employees insurance agency from making provider
98 reimbursement rate adjustments to public employees insurance
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agency plans during the course of each year. If there is a
dispute regarding the determination of appropriate rates
pursuant to this section, the director of the public employees
insurance agency shall, in his or her sole discretion, specify the
appropriate rate to be applied;

(A) The health care provider reimbursement rates as
authorized by this section shall be accepted by the health care
provider as payment in full for services or products provided to
a person covered by a product authorized by this section;

(B) Except for the health care provider rates authorized
under this section, a carrier’s payment methodology, including
copayments and deductibles and other conditions of coverage,
remains unaffected by this section;

(C) The provisions of this section do not require the public
employees insurance agency to give carriers access to the
purchasing networks of the public employees insurance agency.
The public employees insurance agency may enter into agree-
ments with carriers offering health benefit plans under this
section to permit the carrier, at its election, to participate in
drug purchasing arrangements pursuant to article sixteen-c,
chapter five of this code, including the multistate drug purchas-
ing program. This paragraph provides authorization of the
agreements pursuant to section four, article sixteen-c, chapter
five of this code;

(7) Carriers may not underwrite products authorized by this
section more strictly than other small group policies governed
by this article;

(8) With respect to health benefit plans authorized by this
section, a carrier shall have a minimum anticipated loss ratio of
seventy-seven percent to be eligible to make a rate increase
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129 request after the first year of providing a health benefit plan
130 under this section;

131 (9) Products authorized under this section are exempt from
132 the premium taxes assessed under sections fourteen and
133 fourteen-a, article three of this chapter;

134 (10) A carrier may elect to nonrenew any health benefit
135 plan to an eligible employer if, at any time, the carrier deter-
136 mines, by applying the same network criteria which it applies
137 to other small employer health benefit plans, that it no longer
138 has an adequate network of health care providers accessible for
139 that eligible small employer. If the carrier makes a determina-
140 tion that an adequate network does not exist, the carrier has no
141 obligation to obtain additional health care providers to establish
142 an adequate network;

143 (11) Upon thirty days’ advance notice to the commissioner,
144  a carrier may, at any time, elect to nonrenew all health benefit
145 plans issued pursuant to this section. If a carrier nonrenews all
146 its business issued pursuant to this section for any reason other
147 than the adequacy of the provider network, the carrier may not
148 offer this health benefit plan to any eligible small employer for
149 a period of at least two years after the last eligible small
150 employer is nonrenewed; and

151 (12) The insurance commissioner may not approve any
152 health benefit plan issued pursuant to this section until it has
153 obtained any necessary federal governmental authorizations or
154 waivers. The insurance commissioner shall apply for and
155 obtain all necessary federal authorizations or waivers.

156 (b) Health benefit plans authorized by this section are not
157 intended to violate the prohibition set out in subsection (a),
158 section four of this article.
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(c) If no carrier has offered a health benefit plan under this
section by the first day of July, two thousand five, except for
failure to obtain a federal authorization or waiver pursuant to
subdivision (12), subsection (a) of this section, the director of
the public employees insurance agency and the insurance
commissioner may, if they agree, jointly develop a proposed
program for consideration by the Legislature for the public
employees insurance agency to offer small group health plans
to uninsured small employer groups. The proposed program
shall not be acted upon by the public employees insurance
agency until the Legislature approves the program.

(d) If no carrier or the public employees insurance agency
has offered a health benefit plan pursuant to this section within
three years from the effective date of this section, the provisions
of this section expire and become null and void.

(e) The commissioner shall appoint a policy advisory
committee to provide advice to the commissioner regarding
providing health insurance to uninsureds and to monitor the
effectiveness of this section. The committee shall contain
members the commissioner considers appropriate, but shall
have members representing at least the following interest
groups: Labor, hospital providers, physician providers, private
business, local government, insurance carriers and the unin-
sured.

(f) Carriers offering health benefit plans pursuant to this
section shall annually or before the first day of December of
each year report in a form acceptable to the commissioner the
number of health benefit plans written by the carrier and the
number of individuals covered under the health benefit plans.

(g) To the extent that provisions of this section differ from
those contained elsewhere in this chapter, the provisions of this
section control.
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CHAPTER 146

(S. B. 428 — By Senator Minard)

[Passed March 13, 2004; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact §33-31-1, §33-31-2, §33-31-4, §33-
31-5, §33-31-6, §33-31-7, §33-31-8, §33-31-9, §33-31-10, §33-
31-11, §33-31-13, §33-31-14 and §33-31-15 of the code of West
Virginia 1931, as amended; to amend said code by adding thereto
nine new sections, designated §33-31-17, §33-31-18, §33-31-19,
§33-31-20,§33-31-21,§33-31-22,§33-31-23,§33-31-24 and §33-
31-25; and to amend said code by adding thereto a new article,
designated §33-31A-1, §33-31A-2, §33-31A-3, §33-31A-4, §33-
31A-5, §33-31A-6, §33-31A-7, §33-31A-8 and §33-31A-9, all
relating to captive insurance companies; authorizing establish-
ment of and regulating branch captive insurance companies and
sponsored cell captives; and generally modernizing the captive
insurance law.

Be it enacted by the Legislature of West Virginia:

That §33-31-1, §33-31-2, §33-31-4, §33-31-5, §33-31-6,
§33-31-7, §33-31-8, §33-31-9, §33-31-10, §33-31-11, §33-31-13,
§33-31-14 and §33-31-15 of the code of West Virginia, 1931, as
amended, be amended and reenacted; that said code be amended by
adding thereto nine new sections, designated §33-31-17, §33-31-18,
§33-31-19, §33-31-20, §33-31-21, §33-31-22, §33-31-23, §33-31-24
and §33-31-25; and that said code be amended by adding thereto a
new article, designated §33-31A-1, §33-31A-2, §33-31A-3,
§33-31A-4, §33-31A-5,833-31A-6, §33-31A-7, §33-31A-8 and §33-
31A-9, all to read as follows:
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Captive Insurance.

31A. Sponsored Captive Insurance Company Formation.

ARTICLE 31. CAPTIVE INSURANCE.

§33-31-1.
§33-31-2.
§33-31-4.
§33-31-5.
§33-31-6.
§33-31-7.
§33-31-8.
§33-31-9.

§33-31-10.
§33-31-11.
§33-31-13.
§33-31-14.
§33-31-15.
§33-31-17.
§33-31-18.
§33-31-19.
§33-31-20.
§33-31-21.
§33-31-22.
§33-31-23.
§33-31-24.
§33-31-25.

Definitions.

Licensing; authority.

Minimum capital and surplus; letter of credit.
Dividends.

Formation of captive insurance companies in this state.
Reports and statements.

Examinations and investigations.

Grounds and procedures for suspension or revocation of license.
Legal investments.

Reinsurance.

Exemption from compulsory associations.

Tax on premiums collected.

Rules and regulations.

Delinquency.

Rules for controlled unaffiliated business.
Conversion to or merger with reciprocal insurer.
Branch captive insurance company formation.
Security required.

Certificate of general good.

Reports.

Examination.

Taxation.

§33-31-1. Definitions.

DN

SN B W

~J

As used in this chapter, unless the context requires other-

wise:

(1) “Affiliated company” means any company in the same

corporate system as a parent, an industrial insured or a member
organization by virtue of common ownership, control, operation
or management.

(2) “Alien captive insurance company” means any insur-

8 ance company formed to write insurance business for its parents
9 and affiliates and licensed pursuant to the laws of a country
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10 other than the United States which imposes statutory or
11 regulatory standards in a form acceptable to the commissioner
12 on companies transacting the business of insurance in such
13 jurisdiction.

14 . (3) “Association” means any legal association of individu-
15 als, corporations, limited liability companies, partnerships,
16 associations or other entities that has been in continuous
17 existence for at least one year, the member organizations of
18 which, or which does itself, whether or not in conjunction with
19 some or all of the member organizations:

20 (A) Own, control or hold with power to vote all of the
21 outstanding voting securities of an association captive insurance
22 company incorporated as a stock insurer;

23 (B) Have complete voting control over an association
24  captive insurance company incorporated as a mutual insurer; or

25 (C) Constitute all of the subscribers of an association
26 captive insurance company formed as a reciprocal insurer.

27 (4) “Association captive insurance company’ means any
28 company that insures risks of the member organizations of the
29 association, and their affiliated companies.

30 (5) “Branch business” means any insurance business
31 transacted by a branch captive insurance company in this state.

32 (6) “Branch captive insurance company” means any alien
33 captive insurance company licensed by the commissioner to
34 transact the business of insurance in this state through a
35 business unit with a principal place of business in this state.

36 (7) “Branch operations” means any business operations of
37 abranch captive insurance company in this state.
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(8) “Captive insurance company’” means any pure captive
insurance company, association captive insurance company,
sponsored captive insurance company, industrial insured
captive insurance company or risk retention group formed or
licensed under the provisions of this chapter. For purposes of
this chapter, a branch captive insurance company shall be a
pure captive insurance company with respect to operations in
this state, unless otherwise permitted by the commissioner.

(9) “Commissioner”’ means the insurance commissioner of
West Virginia.

(10) “Controlled unaffiliated business” means any com-
pany:

(A) That is not in the corporate system of a parent and
affiliated companies;

(B) That has an existing contractual relationship with a
parent or affiliated company; and

(C) Whose risks are managed by a pure captive insurance
company in accordance with section nineteen of this article.

(11) “Industrial insured” means an insured:

(A) Who procures the insurance of any risk or risks by use
of the services of a full-time employee acting as an insurance
manager or buyer;

(B) Whose aggregate annual premiums for insurance on all
risks total at least twenty-five thousand dollars; and

(C) Who has at least twenty-five full-time employees.

(12) “Industrial insured captive insurance company’’ means
any company that insures risks of the industrial insureds that
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65 comprise the industrial insured group and their affiliated
66 companies.

67 (13) “Industrial insured group” means any group of
68 industrial insureds that collectively:

69 (A) Own, control or hold with power to vote all of the
70 outstanding voting securities of an industrial insured captive
71 insurance company incorporated as a stock insurer;

72 (B) Have complete voting control over an industrial insured
73 captive insurance company incorporated as a mutual insurer;
74 or

75 (C) Constitute all of the subscribers of an industrial insured
76 captive insurance company formed as a reciprocal insurer.

7 (14) “Member organization” means any individual,
78 corporation, limited liability company, partnership, association
79 or other entity that belongs to an association.

80 (15) “Mutual corporation” means a corporation organized
81 without stockholders and includes a nonprofit corporation with
82 members.

83 (16) “Parent” means a corporation, limited liability com-
84 pany, partnership, other entity, or individual that directly or
85 indirectly owns, controls or holds with power to vote more than
86 fifty percent of the outstanding voting:

87 (A) Securities of a pure captive insurance company
88 organized as a stock corporation; or

89 (B) Membership interests of a pure captive insurance
90 company organized as a nonprofit corporation.

91 (17) “Pure captive insurance company’” means any com-
92 pany that insures risks of its parent and affiliated companies or
93 controlled unaffiliated business.
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94
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(18) “Risk retention group” means a captive insurance
company organized under the laws of this state pursuant to the
Liability Risk Retention Act of 1986, 15 U. S. C. §3901, et seq.,
as amended, as a stock or mutual corporation, a reciprocal or
other limited liability entity.

§33-31-2. Licensing; authority.

1
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(a) Any captive insurance company, when permitted by its
articles of association, charter or other organizational document,
may apply to the commissioner for a license to do any and all
insurance comprised in section ten, article one of this chapter
except as indicated in subdivision (4), subsection (a) of this
section: Provided, Thatall captive insurance companies, except
pure captive insurance companies, shall maintain their principal
office and principal place of business in this state: Provided,
however, That:

(1) No pure captive insurance company may insure any
risks other than those of its parent and affiliated companies or
controlled unaffiliated business;

(2) No association captive insurance company may insure
any risks other than those of the member organizations of its
association, and their affiliated companies;

(3) No industrial insured captive insurance company may
insure any risks other than those of the industrial insureds that
comprise the industrial insured group, and their affiliated
companies;

(4) No risk retention group may insure any risks other than
those of its members and owners;

(5) No captive insurance company may provide personal
motor vehicle or homeowner’s insurance coverage or any
component thereof;
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25 (6) No captive insurance company may accept or cede
26 reinsurance except as provided in section eleven of this article;

27 (7) Any captive insurance company may provide excess
28 workers’ compensation insurance to its parent and affiliated
29 companies, unless prohibited by the federal law or laws of the
30 state having jurisdiction over the transaction. Any captive
31 insurance company, unless prohibited by federal law, may
32 reinsure workers’ compensation of a qualified self-insured plan
33 of its parent and affiliated companies; and

34 (8) Any captive insurance company which insures risks
35 described in subsections (a) and (b) of section ten, article one
36 ofthis chapter shall comply with all applicable state and federal
37 laws.

38 (b) No captive insurance company may do any insurance
39 business in this state unless:

40 (1) It first obtains from the commissioner a license autho-
41 rizing it to do insurance business in this state;

42 (2) Its board of directors, or, in the case of a reciprocal
43 insurer, its subscribers’ advisory committee, holds at least one
44 meeting each year in this state; and

45 (3) It appoints a registered agent to accept service of
46 process and to otherwise act on its behalf in this state: Pro-
47 vided, That whenever such registered agent cannot with
48 reasonable diligence be found at the registered office of the
49 captive insurance company, the secretary of state shall be an
50 agent of such captive insurance company upon whom any
51 process, notice, or demand may be served.

52 (c) (1) Before receiving a license, a captive insurance
53 company shall:
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(A) File with the commissioner a certified copy of its
organizational documents, a statement under oath of its
president and secretary showing its financial condition, and any
other statements or documents required by the commissioner;
and

(B) Submit to the commissioner for approval a description
of the coverages, deductibles, coverage limits and rates,
together with such additional information as the commissioner
may reasonably require. In the event of any subsequent
material change in any item in such description, the captive
insurance company shall submit to the commissioner for
approval an appropriate revision and shall not offer any
additional kinds of insurance until arevision of such description
is approved by the commissioner. The captive insurance
company shall inform the commissioner of any material change
in rates within thirty days of the adoption of such change.

(2) Each applicant captive insurance company shall also file
with the commissioner evidence of the following:

(A) The amount and liquidity of its assets relative to the
risks to be assumed;

(B) The adequacy of the expertise, experience and character
of the person or persons who will manage it;

(C) The overall soundness of its plan of operation;

(D) The adequacy of the loss prevention programs of its
insureds; and

(E) Such other factors deemed relevant by the commis-
sioner in ascertaining whether the proposed captive insurance
company will be able to meet its policy obligations.
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82 (3) Information submitted pursuant to this subsection shall
83 be and remain confidential and may not be made public by the
84 commissioner or an employee or agent of the commissioner
85 without the written consent of the company, except that:

86 (A) Such information may be discoverable by a party in a
87 civil action or contested case to which the captive insurance
88 company that submitted such information is a party, upon a
89 showing by the party seeking to discover such information that:

90 (1) The information sought is relevant to and necessary for
91 the furtherance of such action or case;

92 (i1) The information sought is unavailable from other
93 nonconfidential sources; and

94 (iii)) A subpoena issued by a judicial or administrative
95 officer of competent jurisdiction has been submitted to the
96 commissioner: Provided, That the provisions of subdivision (3)

97 of this subsection shall not apply to any risk retention group;
98 and

99 (B) The commissioner may, in the commissioner’s discre-
100 tion, disclose such information to a public officer having
101 jurisdiction over the regulation of insurance in another state, if:

102 (1) The public official shall agree in writing to maintain the
103 confidentiality of such information; and

104 (i) The laws of the state in which such public official
105 serves require such information to be and to remain confiden-
106 tial.

107 (d) Each captive insurance company shall pay to the
108 commissioner a nonrefundable fee of two hundred dollars for
109 examining, investigating and processing its application for
110 license, and the commissioner is authorized to retain legal,
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financial and examination services from outside the department,
the reasonable cost of which may be charged against the
applicant. The provisions of subsection (r), section nine, article
two of this chapter shall apply to examinations, investigations
and processing conducted under the authority of this section.
In addition, each captive insurance company shall pay a license
fee for the year of registration and a renewal fee for each year
thereafter of three hundred dollars.

(e) If the commissioner is satisfied that the documents and
statements that such captive insurance company has filed
comply with the provisions of this chapter, the commissioner
may grant a license authorizing it to do insurance business in
this state until April first, thereafter, which license may be
renewed.

§33-31-4. Minimum capital and surplus; letter of credit.
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(a) No captive insurance company shall be issued a license
unless it shall possess and thereafter maintain unimpaired
paid-in capital of:

(1) In the case of a pure captive insurance company, not
less than one hundred thousand dollars;

(2) In the case of an association captive insurance company,
not less than three hundred fifty thousand dollars;

(3) In the case of an industrial insured captive insurance
company, not less than two hundred fifty thousand dollars;

(4) In the case of a risk retention group, not less than five
hundred thousand dollars; and

(5) In the case of a sponsored captive insurance company,
not less than two hundred fifty thousand dollars.
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(b) No captive insurance company shall be issued a license
unless it possesses and thereafter maintains unimpaired paid-in
surplus of:

(1) In the case of a pure captive insurance company, not less
than one hundred fifty thousand dollars;

(2) In the case of an association captive insurance company,
not less than three hundred fifty thousand dollars;

(3) In the case of an industrial insured captive insurance
company, not less than two hundred fifty thousand dollars;

(4) In the case of a risk retention group, not less than five
hundred thousand dollars; and

(5) In the case of a sponsored captive insurance company,
not less than two hundred fifty thousand dollars.

(c) The commissioner may prescribe additional capital and
surplus based upon the type, volume, and nature of insurance
business transacted.

(d) Capital and surplus may be in the form of cash or an
irrevocable letter of credit issued by a bank chartered by the state
of West Virginia or a member bank of the federal reserve system
and approved by the commissioner.

§33-31-5. Dividends.
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No captive insurance company may pay a dividend out of, or
other distribution with respect to, capital or surplus without the
prior approval of the commissioner. Approval of an ongoing
plan for the payment of dividends or other distributions shall be
conditioned upon the retention, at the time of each payment, of
capital or surplus in excess of amounts specified by, or deter-
mined in accordance with formulas approved by, the commis-
sioner.
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§33-31-6. Formation of captive insurance companies in this state.
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(a) A pure captive insurance company may be incorporated
as a stock insurer with its capital divided into shares and held by
the stockholders, or as a nonprofit corporation with one or more
members.

(b) An association captive insurance company or an indus-
trial insured captive insurance company may be:

(1) Incorporated as a stock insurer with its capital divided
into shares and held by the stockholders;

(2) Incorporated as a mutual insurer without capital stock,
the governing body of which is elected by its insureds; or

(3) Organized as a reciprocal insurer in accordance with
article twenty-one of this chapter.

(c) A captive insurance company incorporated or organized
in this state shall have not less than three incorporators or three
organizers of whom not less than one shall be a resident of this
state.

(d) In the case of a captive insurance company:

(1) (A) Formed as a corporation the incorporators shall
petition the commissioner to issue a certificate setting forth the
commissioner’s finding that the establishment and maintenance
of the proposed corporation will promote the general good of the
state. In arriving at such a finding the commissioner shall
consider:

(i) The character, reputation, financial standing and pur-
poses of the incorporators;
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(ii) The character, reputation, financial responsibility,
insurance experience and business qualifications of the officers
and directors; and

(iii) Such other aspects as the commissioner shall deem
advisable.

(B) The articles of incorporation, such certificate, and the
organization fee shall be transmitted to the secretary of state,
who shall thereupon record both the articles of incorporation and
the certificate.

(2) Formed as a reciprocal insurer, the organizers shall
petition the commissioner to issue a certificate setting forth the
commissioner’s finding that the establishment and maintenance
of the proposed association will promote the general good of the
state. In arriving at such a finding the commissioner shall
consider the items set forth in subparagraphs (i), (ii) and (iii),
paragraph (A), subdivision (1) of this subsection.

(e) The capital stock of a captive insurance company
incorporated as a stock insurer may be authorized with no par
value.

(f) In the case of a captive insurance company:

(1) Formed as a corporation, at least one of the members of
the board of directors shall be a resident of this state; and

(2) Formed as a reciprocal insurer, at least one of the
members of the subscribers’ advisory committee shall be a
resident of this state.

(g) Other than captive insurance companies formed as
nonprofit corporations under chapter thirty-one-e of this code,
captive insurance companies formed as corporations under the
provisions of this article shall have the privileges and be subject
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to the provisions of the general corporation law as well as the
applicable provisions contained in this chapter. In the event of
conflict between the provisions of said general corporation law
and the provisions of this chapter, the latter shall control.

(h) Captive insurance companies formed as nonprofit
corporations under the provisions of this article shall have the
privileges and be subject to the provisions of chapter thirty-one-e
of this code as well as the applicable provisions contained in this
chapter. In the event of conflict between the provisions of
chapter thirty-one-e of this code and the provisions of this
chapter, the latter shall control.

(i) The provisions of sections twenty-five, twenty-seven and
twenty-eight, article five of this chapter and section three, article
twenty-seven of this chapter, pertaining to mergers, consolida-
tions, conversions, mutualizations, redomestications and mutual
holding companies, shall apply in determining the procedures to
be followed by captive insurance companies in carrying out any
of the transactions described therein, except that:

(1) The commissioner may waive or modify the require-
ments for public notice and hearing in accordance with rules
which the commissioner may adopt addressing categories of
transactions. If a notice of public hearing is required, but no one
requests a hearing, then the commissioner may cancel the
hearing; and

(2) An alien insurer may be a party to a merger authorized
under this subsection: Provided, That the requirements for a
merger between a captive insurance company and a foreign
insurer under section twenty-five, article five of this chapter
shall apply to a merger between a captive insurance company
and an alien insurer under this subsection. Such alien insurer
shall be treated as a foreign insurer under section twenty-five,
article five of this chapter and such other jurisdictions shall be
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the equivalent of a state for purposes of section twenty-five,
article five of this chapter.

(j) Captive insurance companies formed as reciprocal
insurers under the provisions of this chapter shall have the
privileges and be subject to the provisions of article twenty-one
of this chapter in addition to the applicable provisions of this
chapter. In the event of a conflict between the provisions of
article twenty-one of this chapter and the provisions of this
chapter, the latter shall control. To the extent a reciprocal
insurer is made subject to other provisions of this chapter
pursuant to article twenty-one of this chapter, such provisions
shall not be applicable to a reciprocal insurer formed under this
chapter unless such provisions are expressly made applicable to
captive insurance companies under this chapter.

(k) The articles of incorporation or bylaws of a captive
insurance company formed as a corporation may authorize a
quorum of its board of directors to consist of no fewer than one
third of the fixed or prescribed number of directors determined
under section eight hundred twenty-four, article eight, chapter
thirty-one-e of this code.

(1) The subscribers’ agreement or other organizing docu-
ment of a captive insurance company formed as a reciprocal
insurer may authorize a quorum of its subscribers’ advisory
committee to consist of no fewer than one third of the number of
its members.

§33-31-7. Reports and statements.

N
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(a) Captive insurance companies shall not be required to
make any annual report except as provided in this chapter.

(b) On or before the first day of March of each year, each
captive insurance company shall submit to the commissioner a
report of its financial condition, verified by oath of two of its
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executive officers. Each captive insurance company shall report
using generally accepted accounting principles, unless the
commissioner approves the use of statutory accounting princi-
ples, with any appropriate or necessary modifications or adapta-
tions thereof required or approved or accepted by the commis-
sioner for the type of insurance and kinds of insurers to be
reported upon, and as supplemented by additional information
required by the commissioner. Except as otherwise provided,
each association captive insurance company and each risk
retention group shall file its report in the form required by
section fourteen, article three of this chapter, and each risk
retention group shall comply with the requirements set forth in
article thirty-two of this chapter. The commissioner shall by rule
propose the forms in which pure captive insurance companies
and industrial insured captive insurance companies shall report.

(c) Any pure captive insurance company or an industrial
insured captive insurance company may make written applica-
tion for filing the required report on a fiscal year-end. If an
alternative reporting date is granted:

(1) The annual report is due sixty days after the fiscal
year-end; and

(2) In order to provide sufficient detail to support the
premium tax return, the pure captive insurance company or
industrial insured captive insurance company shall file on or
before the first day of March of each year for each calendar
year-end, pages one, two, three, and five of the “captive annual
statement; pure or industrial insured”, verified by oath of two of
its executive officers.

§33-31-8. Examinations and investigations.

1
2
3

(a) At least once in five years, and whenever the commis-
sioner determines it to be prudent, the commissioner shall
personally, or by some competent person appointed by the
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commissioner, visit each captive insurance company and
thoroughly inspect and examine its affairs to ascertain its
financial condition, its ability to fulfill its obligations and
whether it has complied with the provisions of this chapter. The
captive insurance company shall be subject to the provisions of
section nine, article two of this chapter in regard to the expense
10 and conduct of the examination.
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11 (b) All examination reports, preliminary examination reports
12 orresults, working papers, recorded information, documents and
13 copies thereof produced by, obtained by or disclosed to the
14 commissioner or any other person in the course of an examina-
15 tion made under this section are confidential and are not subject
16 tosubpoena and may not be made public by the commissioner or
17 an employee or agent of the commissioner without the written
18 consent of the company, except to the extent provided in this
19 subsection. Nothing in this subsection shall prevent the commis-
20 sioner from using such information in furtherance of the
21 commissioner’s regulatory authority under this title. The
22 commissioner may, in the commissioner’s discretion, grant
23 access to such information to public officers having jurisdiction
24 over the regulation of insurance in any other state or country, or
25 to law-enforcement officers of this state or any other state or
26 agency of the federal government at any time, so long as such
27 officers receiving the information agree in writing to hold it in
28 a manner consistent with this section.

§33-31-9. Grounds and procedures for suspension or revocation of

license.
1 (a) The license of a captive insurance company may be
2 suspended or revoked by the commissioner for any of the
3 following reasons:

4 (1) Insolvency or impairment of capital or surplus;
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(2) Failure to meet the requirements of section four of this
article;

(3) Refusal or failure to submit an annual report, as required
by section seven of this article , or any other report or statement
required by law or by lawful order of the commissioner;

(4) Failure to comply with the provisions of its own charter,
bylaws or other organizational document;

(5) Failure to submit to examination or any legal obligation
relative thereto, as required by section eight of this article;

(6) Refusal or failure to pay the cost of examination as
required by section eight of this article;

(7) Use of methods that, although not otherwise specifically
prohibited by law, nevertheless render its operation detrimental
or its condition unsound with respect to the public or to its
policyholders; or

(8) Failure otherwise to comply with the laws of this state.

(b) If the commissioner finds, upon examination, hearing, or
other evidence, that any captive insurance company has violated
any provision of subsection (a) of this section, the commissioner
may suspend or revoke such company’s license if the commis-
sioner deems it in the best interest of the public and the policy-
holders of such captive insurance company, notwithstanding any
other provision of this title.

§33-31-10. Legal investments.

1
2
3
4

(a) Association captive insurance companies and risk
retention groups shall comply with the investment requirements
contained in article eight of this chapter, as applicable. Section
eleven, article seven of this chapter shall apply to association
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captive insurance companies and risk retention groups except to
the extent it is inconsistent with approved accounting standards
in use by the company. Notwithstanding any other provision of
this chapter, the commissioner may approve the use of alterna-
tive reliable methods of valuation and rating.

(b) No pure captive insurance company or industrial insured
captive insurance company shall be subject to any restrictions on
allowable investments whatever, including those limitations
contained in article eight of this chapter: Provided, That the
commissioner may prohibit or limit any investment that threat-
ens the solvency or liquidity of any such company.

(c) No pure captive insurance company may make a loan to
or an investment in its parent company or affiliates without prior
written approval of the commissioner, and any such loan or
investment must be evidenced by documentation approved by
the commissioner. Loans of minimum capital and surplus funds
required by section four of this article are prohibited.

§33-31-11. Reinsurance.
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(a) Any captive insurance company may provide reinsur-
ance, comprised in section fifteen-a, article four of this chapter,
on risks ceded by any other insurer.

(b) Any captive insurance company may take credit for the
reinsurance of risks or portions of risks ceded to reinsurers
complying with the provisions of sections fifteen-a and fifteen-b,
article four of this chapter. Prior approval of the commissioner
shall be required for ceding or taking credit for the reinsurance
of risks or portions of risks ceded to reinsurers not complying
with sections fifteen-a and fifteen-b, article four of this chapter,
except for business written by an alien captive insurance
company outside of the United States.
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(c) In addition to reinsurers authorized under the provisions
of section fifteen, article four of this chapter, a captive insurance
company may take credit for the reinsurance of risks or portions
of risks ceded to a pool, exchange or association acting as a
reinsurer which has been authorized by the commissioner. The
commissioner may require any other documents, financial
information or other evidence that such a pool, exchange or
association will be able to provide adequate security for its
financial obligations. The commissioner may deny authorization
or impose any limitations on the activities of a reinsurance pool,
exchange or association that, in the commissioner’s judgment,
are necessary and proper to provide adequate security for the
ceding captive insurance company and for the protection and
consequent benefit of the public at large.

(d) For all purposes of this chapter, insurance by a captive
insurance company of any workers’ compensation qualified
self-insured plan of its parent and affiliates shall be deemed to be
reinsurance.

§33-31-13. Exemption from compulsory associations.
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No captive insurance company may be permitted to join or
contribute financially to any plan, pool, association, or guaranty
or insolvency fund in this state, nor may any captive insurance
company, or any insured or affiliate thereof, receive any benefit
from any such plan, pool, association, or guaranty or insolvency
fund for claims arising out of the operations of such captive
insurance company.

§33-31-14. Tax on premiums collected.

1
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4
5

(a) Each pure captive insurance company which maintains
its principal office and principal place of business in this state
shall pay to the commissioner , in the month of February of each
year, a tax at the rate of five tenths of one percent on the gross
amount of all premiums collected or contracted for on policies
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or contracts of insurance written by the pure captive insurance
company during the year ending December thirty-first, next
preceding, after deducting from the direct premiums, subject to
the tax, the amounts paid to policyholders as return premiums
which shall include dividends on unabsorbed premiums or
premium deposits returned or credited to policyholders: Pro-
vided, That no tax shall be due or payable as to considerations
received for annuity contracts.

(b) Except as otherwise provided in subsection (a) of this
section, each captive insurance company shall pay to the
commissioner in the month of February of each year, a tax at the
rate of two percent on the gross amount of all premiums col-
lected on or contracted for on policies or contracts of insurance
written by the captive insurance company during the year ending
December thirty-first, next preceding, after deducting from the
direct premiums, subject to the tax, the amounts paid to policy-
holders as return premiums which shall include dividends on
unabsorbed premiums or premium deposits returned or credited
to policyholders. Each captive insurance company shall also be
subject to the additional premium taxes levied by sections
fourteen-a and fourteen-d, article three of this chapter and the
surcharge levied by section thirty-three, article three of this
chapter.

(c) The tax provided for in this section shall constitute all
taxes collectible under the laws of this state from any captive
insurance company, and no other occupation tax or other taxes
shall be levied or collected from any captive insurance company
by the state or any county, city or municipality within this state,
except ad valorem taxes.

(d) The tax provided for in this section shall be calculated on
an annual basis, notwithstanding policies or contracts of insur-
ance or contracts of reinsurance issued on a multiyear basis. In
the case of multiyear policies or contracts, the premium shall be
prorated for purposes of determining the tax under this section.
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§33-31-15. Rules and regulations.
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4

The commissioner may establish and from time to time
amend such rules relating to captive insurance companies as are
necessary to enable the commissioner to carry out the provisions
of this chapter.

§33-31-17. Delinquency.
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Except as otherwise provided in this article, the terms and
conditions set forth in article ten of this chapter, pertaining to
insurance reorganizations, receiverships and injunctions, shall
apply in full to captive insurance companies formed or licensed
under this article.

§33-31-18. Rules for controlled unaffiliated business.
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The commissioner may adopt rules establishing standards to
ensure that a parent or affiliated company is able to exercise
control of the risk management function of any controlled
unaffiliated business to be insured by the pure captive insurance
company. Until such time as rules under this section are
adopted, the commissioner may approve the coverage of such
risks by a pure captive insurance company.

§33-31-19. Conversion to or merger with reciprocal insurer.

(a) An association captive insurance company, risk retention
group, or industrial insured captive insurance company formed
as a stock or mutual corporation may be converted to or merged
with and into a reciprocal insurer in accordance with a plan
therefore and the provisions of this section.

(b) Any plan for such conversion or merger shall provide a
fair and equitable plan for purchasing, retiring or otherwise
extinguishing the interests of the stockholders and policyholders
of a stock insurer and the members and policyholders of a
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mutual insurer, including a fair and equitable provision for the
rights and remedies of dissenting stockholders, members or
policyholders.

(c) In the case of a conversion authorized under subsection
(a) of this section:

(1) Such conversion shall be accomplished under such
reasonable plan and procedure as approved by the commissioner.
The commissioner may not approve any plan of conversion
unless the plan:

(A) Satisfies the provisions of subsection (b) of this section;

(B) Provides for a hearing, of which notice is given or to be
given to the captive insurance company, its directors, officers
and policyholders, and, in the case of a stock insurer, its stock-
holders, and in the case of a mutual insurer, its members, all of
which persons shall be entitled to attend and appear at such
hearing. If notice of a hearing is given and no director, officer,
policyholder, member or stockholder requests a hearing, the
commissioner may cancel such hearing;

(C) Provides a fair and equitable plan for the conversion of
stockholder, member or policyholder interests into subscriber
interests in the resulting reciprocal insurer, substantially propor-
tionate to the corresponding interests in the stock or mutual
insurer: Provided, That this requirement shall not preclude the
resulting reciprocal insurer from applying underwriting criteria
that could affect ongoing ownership interests; and

(D) Is approved:

(i) In the case of a stock insurer, by a majority of the shares
entitled to vote represented in person or by proxy at a duly called
regular or special meeting at which a quorum is present; and
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(i1) In the case of a mutual insurer, by a majority of the
voting interests of policyholders represented in person or by
proxy at a duly called regular or special meeting thereof at which
a quorum is present;

(2) The commissioner shall approve such plan of conversion
if the commissioner finds that the conversion will promote the
general good of the state in conformity with those standards set
forth in subdivision (2), subsection (d), section six of this article;

(3) If the commissioner approves the plan, the commissioner
shall amend the converting insurer’s certificate of authority to
reflect conversion to a reciprocal insurer and issue such amended
certificate of authority to the company’s attorney-in-fact;

(4) Upon the issuance of an amended certificate of authority
of areciprocal insurer by the commissioner, the conversion shall
be effective; and

(5) Upon the effectiveness of such conversion the corporate
existence of the converting insurer shall cease and the resulting
reciprocal insurer shall notify the secretary of state of such
conversion.

(d) A merger authorized under subsection (a) of this section
shall be accomplished substantially in accordance with the
procedures set forth in sections twenty-five and twenty-eight,
article five of this chapter, except that, solely for purposes of
such merger:

(1) The plan of merger shall satisfy the provisions of
subsection (b) of this section;

(2) The subscribers’ advisory committee of a reciprocal
insurer shall be equivalent to the board of directors of a stock or
mutual insurance company;
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68 (3) The subscribers of a reciprocal insurer shall be the
69 equivalent of the policyholders of a mutual insurance companys;

70 (4) If a subscribers’ advisory committee does not have a
71 president or secretary, the officers of such committee having
72 substantially equivalent duties shall be deemed the president or
73 secretary of such committee;

74 (5) The commissioner shall approve the articles of merger if
75 the commissioner finds that the merger will promote the general
76 good of the state in conformity with those standards set forth in
77 subdivision (2), subsection (d), section six of this article. If the
78 commissioner approves the articles of merger, the commissioner
79 shall endorse the commissioner’s approval thereon and the
80 surviving insurer shall present the same to the secretary of state
81 at the secretary of state’s office;

82 (6) Notwithstanding section four of this article, the commis-
83 sioner may permit the formation, without surplus, of a captive
84 insurance company organized as a reciprocal insurer, into which
85 an existing captive insurance company may be merged for the
86 purpose of facilitating a transaction under this section: Provided,
87 That there shall be no more than one authorized insurance
88 company surviving such merger; and

89 (7) An alien insurer may be a party to a merger authorized
90 under subsection (a) of this section: Provided, That the require-
91 ments for a merger between a domestic and a foreign insurer
92 under section twenty-five, article five of this chapter shall apply
93 to a merger between a domestic and an alien insurer under this
94 subsection. Such alien insurer shall be treated as a foreign
95 insurer under section twenty-five, article five of this chapter and
96 such other jurisdictions shall be the equivalent of a state for
97 purposes of section twenty-five, article five of this chapter.

§33-31-20. Branch captive insurance company formation.
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(a) A branch captive may be established in this state in
accordance with the provisions of this article to write in this state
only insurance or reinsurance of the employee benefit business
of its parent and affiliated companies which is subject to the
provisions of the federal Employee Retirement Income Security
Act of 1974 and set forth in 29 U. S. C. §1001, et seq., as
amended. In addition to the general provisions of this chapter,
the provisions of sections twenty-one through twenty-five,
inclusive, of this article shall apply to branch captive insurance
companies.

(b) No branch captive insurance company shall do any
insurance business in this state unless it maintains the principal
place of business for its branch operations in this state.

§33-31-21. Security required.
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In the case of a branch captive insurance company, as
security for the payment of liabilities attributable to the branch
operations, the commissioner shall require that a trust fund,
funded by an irrevocable letter of credit or other acceptable
asset, be established and maintained in the United States for the
benefit of United States policyholders and United States ceding
insurers under insurance policies issued or reinsurance contracts
issued or assumed by the branch captive insurance company
through its branch operations. The amount of such security may
be no less than the amount set forth in subdivision (1), subsec-
tion (a), section four of this article and the reserves on such
insurance policies or such reinsurance contracts, including
reserves for losses, allocated loss adjustment expenses, incurred
but not reported losses and unearned premiums with regard to
business written through the branch operations: Provided, That
the commissioner may permit a branch captive insurance
company that is required to post security for loss reserves on
branch business by its reinsurer to reduce the funds in the trust
account required by this section by the same amount so long as
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the security remains posted with the reinsurer. If the form of
security selected is a letter of credit, the letter of credit must be
established by, or issued or confirmed by, a bank chartered in
this state or a member bank of the federal reserve system.

§33-31-22. Certificate of general good.
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In the case of a captive insurance company licensed as a
branch captive, the alien captive insurance company shall
petition the commissioner to issue a certificate setting forth the
commissioner’s finding that, after considering the character,
reputation, financial responsibility, insurance experience and
business qualifications of the officers and directors of the alien
captive insurance company, the licensing and maintenance of the
branch operations will promote the general good of the state.
The alien captive insurance company may register to do business
in this state after the commissioner’s certificate is issued.

§33-31-23. Reports.
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Prior to the first day of March of each year, or with the
approval of the commissioner within sixty days after its fiscal
year-end, a branch captive insurance company shall file with the
commissioner a copy of all reports and statements required to be
filed under the laws of the jurisdiction in which the alien captive
insurance company is formed, verified under oath by its presi-
dent and secretary. If the commissioner is satisfied that the
annual report filed by the alien captive insurance company in its
domiciliary jurisdiction provides adequate information concern-
ing the financial condition of the alien captive insurance
company, the commissioner may waive the requirement for
completion of the captive annual statement for business written
in the alien jurisdiction.

§33-31-24. Examination.
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(a) The examination of a branch captive insurance company
pursuant to section eight of this article shall be of branch
business and branch operations only, so long as the branch
captive insurance company annually provides to the commis-
sioner a certificate of compliance, or its equivalent, issued by or
filed with the licensing authority of the jurisdiction in which the
branch captive insurance company is formed and demonstrates
to the commissioner’s satisfaction that it is operating in sound
financial condition in accordance with all applicable laws and
regulations of such jurisdiction.

(b) As a condition of licensure, the alien captive insurance
company shall grant authority to the commissioner for examina-
tion of the affairs of the alien captive insurance company in the
jurisdiction in which the alien captive insurance company is
formed.

§33-31-25. Taxation.

1
2
3

In the case of a branch captive insurance company, the tax
provided for in section fourteen of this article shall apply only to
the branch business of such company.

ARTICLE 31A. SPONSORED CAPTIVE INSURANCE COMPANY FORMA-

TION.

§33-31A-1. Applicability of article.

§33-31A-2. Definitions.

§33-31A-3. Formation of sponsored captive insurance companies.
§33-31A-4. Supplemental application materials.

§33-31A-5. Protected cells.

§33-31A-6. Qualification of sponsors.

§33-31A-7. Authorized participants.

§33-31A-8. Investments.

§33-31A-9. Delinquency.

§33-31A-1. Applicability of article.
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1 In addition to the provisions of article thirty-one of this
2 chapter, the provisions of this article shall apply to all sponsored
3 captive insurance companies.

§33-31A-2. Definitions.
1 Asused in this article, unless the context requires otherwise:

(1) “Participant” means associations, corporations, limited
liability companies, partnerships, trusts and other business
entities and any affiliates thereof that are insured by a sponsored
captive insurance company where the losses of the participant
are limited through a participant contract to such participant’s
pro rata share of the assets of one or more protected cells
identified in such participant contract.
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9 (2) “Participant contract” means a contract by which a
10 sponsored captive insurance company insures the risks of a
11 participant and limits the losses of each such participant to its
12 pro rata share of the assets of one or more protected cells
13 identified in such participant contract.

14 (3) “Protected cell” means a separate account established by
15 asponsored captive insurance company formed or licensed under
16 the provisions of this chapter in which assets are maintained for
17 one or more participants in accordance with the terms of one or
18 more participant contracts to fund the liability of the sponsored
19 captive insurance company assumed on behalf of such partici-
20 pants as set forth in such participant contracts.

21 (4) “Sponsor” means any entity that meets the requirements
22 of section six of this article and is approved by the commissioner
23 to provide all or part of the capital and surplus required by
24 applicable law and to organize and operate a sponsored captive
25 insurance company.

26 (5) “Sponsored captive insurance company” means any
27 captive insurance company:
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(A) In which the minimum capital and surplus required by
applicable law is provided by one or more sponsors;

(B) That is formed or licensed under the provisions of this
chapter;

(C) That insures the risks only of its participants through
separate participant contracts; and

(D) That funds its liability to each participant through one or
more protected cells and segregates the assets of each protected
cell from the assets of other protected cells and from the assets
of the sponsored captive insurance company’s general account.

§33-31A-3. Formation of sponsored captive insurance companies.
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One or more sponsors may form a sponsored captive
insurance company under the provisions of this article. A
sponsored captive insurance company shall be incorporated as a
stock insurer with its capital divided into shares and held by the
stockholders.

§33-31A-4. Supplemental application materials.

1
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In addition to the information required by subdivisions (1)
and (2), subsection (c), section two, article thirty-one of this
chapter, each applicant-sponsored captive insurance company
shall file with the commissioner the following:

(1) Materials demonstrating how the applicant will account
for the loss and expense experience of each protected cell at a
level of detail found to be sufficient by the commissioner and
how it will report such experience to the commissioner;

(2) A statement acknowledging that all financial records of
the sponsored captive insurance company, including records
pertaining to any protected cells, shall be made available for
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12 inspection or examination by the commissioner or the commis-
13 sioner’s designated agent;

14 (3) All contracts or sample contracts between the sponsored
15 captive insurance company and any participants; and

16 (4) Evidence that expenses shall be allocated to each
17 protected cell in a fair and equitable manner.

§33-31A-5. Protected cells.

1 A sponsored captive insurance company formed or licensed
2 under the provisions of this article may establish and maintain
3 one or more protected cells to insure risks of one or more
4 participants, subject to the following conditions:

5 (1) The shareholders of a sponsored captive insurance
6 company shall be limited to its participants and sponsors:
7 Provided, That a sponsored captive insurance company may
8 issue nonvoting securities to other persons on terms approved by
9 the commissioner;

10 (2) Each protected cell shall be accounted for separately on

11 the books and records of the sponsored captive insurance

12 company to reflect the financial condition and results of opera-

13 tions of such protected cell, net income or loss, dividends or

14 other distributions to participants and such other factors as may

15 be provided in the participant contract or required by the
- 16 commissioner;

17 (3) The assets of a protected cell shall not be chargeable with
18 liabilities arising out of any other insurance business the
19 sponsored captive insurance company may conduct;

20 (4) No sale, exchange or other transfer of assets may be
21 made by such sponsored captive insurance company between or
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among any of its protected cells without the consent of such
protected cells;

(5) No sale, exchange, transfer of assets, dividend or
distribution may be made from a protected cell to a sponsor or
participant without the commissioner’s approval and in no event
shall such approval be given if the sale, exchange, transfer,
dividend or distribution would result in insolvency or impair-
ment with respect to a protected cell;

(6) Each sponsored captive insurance company shall
annually file with the commissioner such financial reports as the
commissioner shall require, which shall include, without
limitation, accounting statements detailing the financial experi-
ence of each protected cell;

(7) Each sponsored captive insurance company shall notify
the commissioner in writing within ten business days of any
protected cell that is insolvent or otherwise unable to meet its
claim or expense obligations;

(8) No participant contract shall take effect without the
commissioner’s prior written approval and the addition of each
new protected cell and withdrawal of any participant or termina-
tion of any existing protected cell shall constitute a change in the
business plan requiring the commissioner’s prior written
approval; and

(9) The business written by a sponsored captive, with respect
to each cell, shall be:

(A) Fronted by an insurance company licensed under the
laws of any state;

(B) Reinsured by a reinsurer authorized or approved by the
state of West Virginia; or
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(C) Secured by a trust fund in the United States for the
benefit of policyholders and claimants or funded by an irrevoca-
ble letter of credit or other arrangement that is acceptable to the
commissioner. The amount of security provided shall be no less
than the reserves associated with those liabilities which are
neither fronted nor reinsured, including reserves for losses,
allocated loss adjustment expenses, incurred but not reported
losses and unearned premiums for business written through the
participant’s protected cell. The commissioner may require the
sponsored captive to increase the funding of any security
arrangement established under this subdivision. If the form of
security is a letter of credit, the letter of credit must be estab-
lished, issued or confirmed by a bank chartered in this state, a
member of the federal reserve system or a bank chartered by
another state if such state chartered bank is acceptable to the
commissioner. A trust maintained pursuant to this paragraph
shall be established in a form and upon such terms approved by
the commissioner.

§33-31A-6. Qualification of sponsors.

AN BN

A sponsor of a sponsored captive insurance company shall
be an insurer licensed under the laws of any state, a reinsurer
authorized or approved under the laws of any state or a captive
insurance company formed or licensed under this article. A risk
retention group shall not be either a sponsor or a participant of
a sponsored captive insurance company.

§33-31A-7. Authorized participants.

N R W=

Associations, corporations, limited liability companies,
partnerships, trusts and other business entities may be partici-
pants in any sponsored captive insurance company formed or
licensed under this chapter. A sponsor may be a participant in
a sponsored captive insurance company. A participant need not
be a shareholder of the sponsored captive insurance company or
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any affiliate thereof. A participant shall insure only its own risks
through a sponsored captive insurance company.

§33-31A-8. Investments.
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Notwithstanding the provisions of section five of this article,
the assets of two or more protected cells may be combined for
purposes of investment, and such combination shall not be
construed as defeating the segregation of such assets for account-
ing or other purposes. Sponsored captive insurance companies
shall comply with the investment requirements contained in
article eight of this chapter, as applicable: Provided, That
compliance with such investment requirements shall be waived
for sponsored captive insurance companies to the extent that
credit for reinsurance ceded to reinsurers is allowed pursuant to
section eleven, article thirty-one of this chapter or to the extent
otherwise deemed reasonable and appropriate by the commis-
sioner. Notwithstanding any other provision of this chapter, the
commissioner may approve the use of alternative reliable
methods of valuation and rating.

§33-31A-9. Delinquency.
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In the case of a delinquency of a sponsored captive insurance
company, the provisions of section seventeen, article thirty-one
of this chapter shall apply, provided:

(1) The assets of a protected cell may not be used to pay any
expenses or claims other than those attributable to such protected
cell; and :

(2) Its capital and surplus shall at all times be available to
pay any expenses of or claims against the sponsored captive
insurance company.
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CHAPTER 147

(Com. Sub. for S. B. 431 — By Senator Minard)

[Passed March 12, 2004; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend the code of West Virginia, 1931, as amended, by
adding thereto a new article, designated §33-47-1, §33-47-2, §33-
47-3,8§33-47-4,833-47-5, §33-47-6, §33-47-7,§33-47-8, §33-47-
9,§33-47-10, §33-47-11, §33-47-12, §33-47-13, §33-47-14, §33-
47-15, §33-47-16 and §33-47-17, all relating to the establishment
and operation of an interstate compact for the review and
approval of certain lines of insurance products; setting forth the
purposes for establishing the compact; protecting the interests of
consumers and promoting uniform standards for insurance
products; setting forth definitions; establishing the interstate
insurance product regulation commission which has the power to
develop uniform standards for product lines, to receive and
approve those product filings and to be an instrumentality of the
compacting states; setting forth the powers of the interstate
insurance product regulation commission to promulgate rules,
establish reasonable uniform standards for product filings, review
products filed with the commission, review advertisementrelating
to long-term care insurance, exercise its rule-making authority,
bring legal actions, issue subpoenas, undertake activities relating
to the administration of the commission and appoint committees;
setting forth provisions relating to organization of the commis-
ston; memberships and voting rights of states and participation in
the governance of the commission; creation and content of bylaws
of the commission; setting forth provisions relating to meetings
and acts of the commission; establishing rule-making authority of
the commission; exempting rules promulgated by the commission
from the provisions of chapter twenty-nine-a of this code;
allowing states to opt out of rules promulgated by the commis-
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sion; setting forth provisions relating to the maintenance and
disclosure of commission records; commission’s power to
monitor states’ compliance with the compact, but preserving to
states the ability to regulate the market conduct of insurers;
setting forth provisions relating to resolution of disputes between
compacting states and noncompacting states; setting forth
requirements for filing products with the commission; setting
forth appeal rights of insurers following disapproval of filings;
setting forth provisions relating to the mechanism for funding the
operations of the commission, including the collection of filing
fees; setting forth the circumstances under which the compact will
become effective and requiring twenty-six states or states
representing forty percent of premium volume for the effected
insurance lines to adopt the compact before the commission may
adopt uniform standards and approve filings; setting forth the
procedures for states to withdraw from the compact and circum-
stances under which a state will be determined to be in default of
the compact; provisions relating to severability; requiring the
insurance commissioner to file in the state register rules or
uniform standards adopted by the commission and which have
become effective in this state; and provisions relating to the
binding effect of the compact.

Be it enacted by the Legislature of West Virginia:

That the code of West Virginia, 1931, as amended, be amended
by adding thereto a new article, designated §33-47-1, §33-47-2, §33-
47-3, §33-47-4, §33-47-5, §33-47-6, §33-47-7, §33-47-8, §33-47-9,
§33-47-10, §33-47-11, §33-47-12,8§33-47-13, 8§33-47-14, §33-47-15,
§33-47-16 and §33-47-17, all to read as follows:

ARTICLE 47. INTERSTATE INSURANCE PRODUCT REGULATION
COMPACT.

§33-47-1. Purposes.

§33-47-2. Definitions.

§33-47-3. Establishment of the commission and venue.
§33-47-4. Powers of the commission.

§33-47-5. Organization of the commission.
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§33-47-6. Meetings and acts of the commission.

§33-47-7. Rules and operating procedures: rule-making functions of the commis-
sion and opting out of uniform standards.

§33-47-8. Commission records and enforcement.

§33-47-9. Dispute resolution.

§33-47-10. Product filing and approval.

§33-47-11. Review of commission decisions regarding filings.

§33-47-12. Finance.

§33-47-13. Compacting states, effective date and amendment.

§33-47-14. Withdrawal, default and termination.

§33-47-15. Severability and construction.

§33-47-16. Binding effect of compact and other laws.

§33-47-17. Filing of rules by the insurance commissioner.

§33-47-1. Purposes.

1 Pursuant to terms and conditions of this article, the state of
2 West Virginia seeks to join with other states and establish the
3 interstate insurance product regulation compact and thus
4 become a member of the interstate insurance product regulation
5 commission. The insurance commissioner is hereby designated
6 to serve as the representative of this state to the commission.
7 The purposes of this compact are, through means of joint
8 and cooperative action among the compacting states:

9 (1) To promote and protect the interest of consumers of

10 individual and group annuity, life insurance, disability income
11 and long-term care insurance products;

12 (2) To develop uniform standards for insurance products
13 covered under the compact;

14 (3) To establish a central clearinghouse to receive and
15 provide prompt review of insurance products covered under the
16 compact and, in certain cases, advertisements related thereto,
17 submitted by insurers authorized to do business in one or more
18 compacting states;
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(4) To give appropriate regulatory approval to those product
filings and advertisements satisfying the applicable uniform
standard;

(5) To improve coordination of regulatory resources and
expertise between state insurance departments regarding the
setting of uniform standards and review of insurance products
covered under the compact;

(6) To create the interstate insurance product regulation
comimission; and

(7) To perform these and such other related functions as
may be consistent with the state regulation of the business of
insurance.

§33-47-2. Definitions.
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For purposes of this compact:

(a) “Advertisement” means any material designed to create
public interest in a product, or induce the public to purchase,
increase, modify, reinstate, borrow on, surrender, replace or
retain a policy as more specifically defined in the rules and
operating procedures of the commission.

(b) “Bylaws” mean those bylaws established by the
commission for its governance or for directing or controlling
the commission’s actions or conduct.

(c) “Compacting state” means any state which has enacted
this compact legislation and which has not withdrawn pursuant
to subsection (a), section fourteen of this article or been
terminated pursuant to subsection (b) of said section.

(d) “Commission” means the “interstate insurance product
regulation commission” established by this compact.

(e) “Commissioner” means the insurance commissioner of
the state of West Virginia.
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18 (f) “Domiciliary state” means the state in which an insurer
19 is incorporated or organized; or, in the case of an alien insurer,
20 its state of entry.

21 (g) “Insurer” means any entity licensed by a state to issue
22 contracts of insurance for any of the lines of insurance covered
23 by this article.

24 (h) “Member” means the person chosen by a compacting
25 state as its representative to the commission or his or her
26 designee.

27 (1) “Noncompacting state” means any state which is not at
28 the time a compacting state.

29 (§) “Operating procedures” mean procedures promulgated
30 by the commission implementing a rule, uniform standard or a
31 provision of this compact.

32 (k) “Product” means the form of a policy or contract,
33 including any application, endorsement or related form which
34 is attached to and made a part of the policy or contract and any
35 evidence of coverage or certificate, for an individual or group
36 annuity, life insurance, disability income or long-term care
37 insurance product that an insurer is authorized to issue.

38 (1) “Rule” means a statement of general or particular
39 applicability and future effect promulgated by the commission,
40 including a uniform standard developed pursuant to section
41 seven of this article, designed to implement, interpret or
42 prescribe law or policy or describing the organization, proce-
43 dure or practice requirements of the commission, which shall
44 have the force and effect of law in the compacting states.

45 (m) “State” means any state, district or territory of the
46 United States of America.

47 (n) “Third-party filer” means an entity that submits a
48 product filing to the commission on behalf of an insurer.
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(o) “Uniform standard” means a standard adopted by the
commission for a product line, pursuant to section seven of this
article and shall include all of the product requirements in
aggregate: Provided, That each uniform standard shall be
construed, whether express or implied, to prohibit the use of
any inconsistent, misleading or ambiguous provisions in a
product and the form of the product made available to the
public shall not be unfair, inequitable or against public policy
as determined by the commission.

§33-47-3. Establishment of the commission and venue.
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(a) The compacting states hereby create and establish a
joint public agency known as the “interstate insurance product
regulation commission”. Pursuantto section four of this article,
the commission will have the power to develop uniform
standards for product lines, receive and provide prompt review
of products filed therewith and give approval to those product
filings satisfying applicable uniform standards: Provided, That
it is not intended for the commission to be the exclusive entity
for receipt and review of insurance product filings. Nothing
herein shall prohibit any insurer from filing its product in any
state wherein the insurer is licensed to conduct the business of
insurance; and any such filing shall be subject to the laws of the
state where filed.

(b) The commission is a body corporate and politic and an
instrumentality of the compacting states.

(c) The commission is solely responsible for its liabilities
except as otherwise specifically provided in this article.

(d) Venue is proper and judicial proceedings by or against
the commission shall be brought solely and exclusively in a
court of competent jurisdiction where the principal office of the
commission is located.

§33-47-4. Powers of the commission.

1

The commission shall have the following powers:
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(a) To promulgate rules, pursuant to section seven of this
article, which shall have the force and effect of law and shall be
binding in the compacting states to the extent and in the manner
provided in this article;

(b) To exercise its rule-making authority and establish
reasonable uniform standards for products covered under the
compact, and advertisement related thereto, which shall have
the force and effect of law and shall be binding in the compact-
ing states, but only for those products filed with the commis-
sion: Provided, That a compacting state shall have the right to
opt out of any uniform standard pursuant to section seven of
this article, to the extent and in the manner provided in this
article: Provided, however, That any uniform standard estab-
lished by the commission for long-term care insurance products
may provide the same or greater protections for consumers as,
but shall not provide less than, those protections set forth in the
national association of insurance commissioners’ long-term
care insurance model act and long-term care insurance model
regulation, respectively, adopted as of two thousand one. The
commission shall consider whether any subsequent amend-
ments to the national association of insurance commissioners’
long-term care insurance model act or the long-term care
insurance model regulation adopted by the national association
of insurance commissioners require the commissioner to amend
the uniform standards established by the commission for long-
term care insurance products;

(¢) To receive and review in an expeditious manner
products filed with the commission and rate filings for disabil-
ity income and long-term care insurance products and give
approval of those products and rate filings that satisfy the
applicable uniform standard, where such approval shall have
the force and effect of law and be binding on the compacting
states to the extent and in the manner provided in the compact;

(d) To receive and review in an expeditious manner
advertisement relating to long-term care insurance products for
which uniform standards have been adopted by the commission,
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and give approval to all advertisement that satisfies the applica-
ble uniform standard. For any product covered under this
compact, other than long-term care insurance products, the
commission shall have the authority to require an insurer to
submit all or any part of its advertisement with respect to that
product for review or approval prior to use, if the commission
determines that the nature of the product is such that an
advertisement of the product could have the capacity or
tendency to mislead the public. The actions of the commission
as provided in this subsection shall have the force and effect of
law and shall be binding in the compacting states to the extent
and in the manner provided in the compact;

(e) To exercise its rule-making authority and designate
products and advertisement that may be subject to a
self-certification process without the need for prior approval by
the commission;

(f) To promulgate operating procedures, pursuant to section
seven of this article, which shall be binding in the compacting
states to the extent and in the manner provided in this article;

(g) To bring and prosecute legal proceedings or actions in
its name as the commission: Provided, That the standing of any
state insurance department to sue or be sued under applicable
law shall not be affected;

(h) To issue subpoenas requiring the attendance and
testimony of witnesses and the production of evidence;

(i) To establish and maintain offices;
(j) To purchase and maintain insurance and bonds;

(k) To borrow, accept or contract for services of personnel,
including, but not limited to, employees of a compacting state;

(1) To hire employees, professionals or specialists and elect
or appoint officers and to fix their compensation, define their
duties and give them appropriate authority to carry out the
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70 purposes of the compact and determine their qualifications; and
71 to establish the commission’s personnel policies and programs
72 relating to, among other things, conflicts of interest, rates of
73 compensation and qualifications of personnel;

74 (m) To accept any and all appropriate donations and grants
75 of money, equipment, supplies, materials and services and to
76 receive, utilize and dispose of the same: Provided, That at all
77 times the commission shall strive to avoid any appearance of -
78 impropriety;

79 (n) To lease, purchase, accept appropriate gifts or donations
80 of, or otherwise to own, hold, improve or use, any property,
81 real, personal or mixed: Provided, That at all times the
82 commission shall strive to avoid any appearance of impropri-
83 ety;

84 (o) To sell, convey, mortgage, pledge, lease, exchange,
85 abandon or otherwise dispose of any property, real, personal or
86 mixed;

87 (p) To remit filing fees to compacting states as may be set
88 forth in the bylaws, rules or operating procedures;

89 (q) To enforce compliance by compacting states with rules,
90 uniform standards, operating procedures and bylaws;

91 (r) To provide for dispute resolution among compacting
92 states;
93 (s) To advise compacting states on issues relating to

94 insurers domiciled or doing business in noncompacting
95 jurisdictions, consistent with the purposes of this compact;

96 (t) To provide advice and training to those personnel in
97 state insurance departments responsible for product review and
98 to be a resource for state insurance departments;

99 (u) To establish a budget and make expenditures;

100 (v) To borrow money;



Ch. 147] INSURANCE 1455

101
102
103
104
105

106
107

108

109
110
111

(w) To appoint committees, including advisory committees
comprising members, state insurance regulators, state legisla-
tors or their representatives, insurance industry and consumer
representatives and any other interested persons as may be
designated in the bylaws;

(x) To provide and receive information from, and to
cooperate with, law-enforcement agencies;

(y) To adopt and use a corporate seal; and

(z) To perform such other functions as may be necessary or
appropriate to achieve the purposes of this compact consistent
with the state regulation of the business of insurance.

§33-47-5. Organization of the commission.

1

S}

(2) Membership, voting and bylaws of the commission shall
be as follows:

(1) Each compacting state shall have and be limited to one
member. Each member shall be qualified to serve in that
capacity pursuant to applicable law of the compacting state.
Any member may be removed or suspended from office as
provided by the law of the state from which he or she is
appointed. Any vacancy occurring in the commission shall be
filled in accordance with the laws of the compacting state
wherein the vacancy exists. Nothing herein may be construed
to affect the manner in which a compacting state determines the
election or appointment and qualification of its own commis-
sioner.

(2) Each member shall be entitled to one vote and shall
have an opportunity to participate in the governance of the
commission in accordance with the bylaws. Notwithstanding
any provision herein to the contrary, no action of the commis-
sion with respect to the promulgation of a uniform standard
shall be effective unless two thirds of the members vote in favor
thereof.
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21 (3) The commission shall, by a majority of the members,
22 prescribe bylaws to govern its conduct as may be necessary or
23 appropriate to carry out the purposes, and exercise the powers,
24  of the compact, including, but not limited to:

25 (A) Establishing the fiscal year of the commission;

26 (B) Providing reasonable procedures for appointing and
27 electing members, as well as holding meetings, of the manage-
28 ment committee;

29 (C) Providing reasonable standards and procedures for the
30 establishment and meetings of other committees, and providing
31 standards and procedures governing any general or specific
32 delegation of any authority or function of the commission;

33 (D) Providing reasonable procedures for calling and
34 conducting meetings of the commission that consist of a
35 majority of commission members, ensuring reasonable advance
36 notice of each such meeting and providing for the right of
37 citizens to attend each such meeting with enumerated excep-
38 tions designed to protect the public’s interest, the privacy of
39 individuals, and insurers’ proprietary information, including
40 trade secrets. The commission may meet in camera only after
41 amajority of the entire membership votes to close a meeting en
42 toto or in part. As soon as practicable, the commission must
43 make public a copy of the vote to close the meeting revealing
44  the vote of each member with no proxy votes allowed, and the
45 votes taken during such meeting;

46 (E) Establishing the titles, duties and authority and reason-
47 able procedures for the election of the officers of the commis-
48 sion; '

49 (F) Providing reasonable standards and procedures for the
50 establishment of the personnel policies and programs of the
51 commission. Notwithstanding any civil service or other similar
52 laws of any compacting state, the bylaws shall exclusively
53 govern the personnel policies and programs of the commission;



Ch. 147] INSURANCE 1457

54
55
56

57
58
59
60

61
62
63
64

65

66
67

68
69
70
71
72

73
74
75
76
77

78
79
80
81

82
83
84

(G) Promulgating a code of ethics to address permissible
and prohibited activities of commission members and employ-
ees; and

(H) Providing a mechanism for winding up the operations
of the commission and the equitable disposition of any surplus
funds that may exist after the termination of the compact after
the payment and reserving of all of its debts and obligations.

(4) The commission shall publishits bylaws in a convenient
form and file a copy thereof and a copy of any amendment
thereto, with the appropriate agency or officer in each of the
compacting states.

(b) Management committee, officers and personnel.

(1) A management committee comprising no more than
fourteen members shall be established as follows:

(A) One member from each of the six compacting states
with the largest premium volume for individual and group
annuities, life, disability income and long-term care insurance
products, determined from the records of the NAIC for the prior
year;

(B) Four members from those compacting states with at
least two percent of the market based on the premium volume
described above, other than the six compacting states with the
largest premium volume, selected on a rotating basis as
provided in the bylaws; and

(C) Four members from those compacting states with less
than two percent of the market, based on the premium volume
described above, with one selected from each of the four zone
regions of the NAIC as provided in the bylaws.

(2) The management committee shall have such authority
and duties as may be set forth in the bylaws, including, but not
limited to:
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(A) Managing the affairs of the commission in a manner
consistent with the bylaws and purposes of the commission;

(B) Establishing and overseeing an organizational structure
within, and appropriate procedures for, the commission to
provide for the creation of uniform standards and other rules,
receipt and review of product filings, administrative and
technical support functions, review of decisions regarding the
disapproval of a product filing, and the review of elections
made by a compacting state to opt out of a uniform standard:
Provided, That a uniform standard shall not be submitted to the
compacting states for adoption unless approved by two thirds
of the members of the management committee;

(C) Overseeing the offices of the commission; and

(D) Planning, implementing and coordinating communica-
tions and activities with other state, federal and local govern-
ment organizations in order to advance the goals of the commis-
sion.

(3) The commission shall elect annually officers from the
management committee, with each having such authority and
duties, as may be specified in the bylaws.

(4) The management committee may, subject to the
approval of the commission, appoint or retain an executive
director for such period, upon such terms and conditions and for
such compensation as the commission may deem appropriate.
The executive director shall serve as secretary to the commis-
sion, but shall not be a member of the commission. The
executive director shall hire and supervise such other staff as
may be authorized by the commission.

(c) Legislative and advisory committees.

(1) A legislative committee comprising state legislators or
their designees shall be established to monitor the operations of,
and make recommendations to, the commission, including the
management committee: Provided, That the manner of selection
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and term of any legislative committee member shall be as set
forth in the bylaws. Prior to the adoption by the commission of
any uniform standard, revision to the bylaws, annual budget or
other significant matter as may be provided in the bylaws, the
management committee shall consult with and report to the
legislative committee.

(2) The commission shall establish two advisory commit-
tees, one of which shall comprise consumer representatives
independent of the insurance industry, and the other comprising
insurance industry representatives.

(3) The commission may establish additional advisory
committees as its bylaws may provide for the carrying out of its
functions.

(d) Corporate records of the commission.

The commission shall maintain its corporate books and
records in accordance with the bylaws.

(e) Qualified immunity, defense and indemnification.

(1) The members, officers, executive director, employees
and representatives of the commission shall be immune from
suit and liability, either personally or in their official capacity,
for any claim for damage to or loss of property or personal
injury or other civil liability caused by or arising out of any
actual or alleged act, error or omission that occurred, or that the
person against whom the claim is made had a reasonable basis
for believing occurred within the scope of commission employ-
ment, duties or responsibilities: Provided, That nothing in this
subdivision shall be construed to protect any such person from
suit or liability for any damage, loss, injury or liability caused
by the intentional or willful and wanton misconduct of that
person.

(2) The commission shall defend any member, officer,
executive director, employee or representative of the commis-
sion in any civil action seeking to impose liability arising out of
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151 any actual or alleged act, error or omission that occurred within
152 the scope of commission employment, duties or responsibilities,
153 or that the person against whom the claim is made had a
154 reasonable basis for believing occurred within the scope of
155 commission employment, duties or responsibilities: Provided,
156 That nothing herein shall be construed to prohibit that person
157 fromretaining his or her own counsel: Provided, however, That
158 the actual or alleged act, error or omission did not result from
159 that person’s intentional or willful and wanton misconduct.

160 (3) The commission shall indemnify and hold harmless any
161 member, officer, executive director, employee or representative
162  of the commission for the amount of any settlement or judg-
163 ment obtained against that person arising out of any actual or
164 alleged act, error or omission that occurred within the scope of
165 commission employment, duties or responsibilities or that such
166 person had a reasonable basis for believing occurred within the
167 scope of commission employment, duties or responsibilities:
168  Provided, That the actual or alleged act, error or omission did
169 notresult from the intentional or willful and wanton misconduct
170  of that person.

§33-47-6. Meetings and acts of the commission.

[S—y

(a) The commission shall meet and take such actions as are
consistent with the provisions of this compact and the bylaws.

[\

3 (b) Each member of the commission shall have the right
4 and power to cast a vote to which that compacting state is
5 entitled and to participate in the business and affairs of the
6 commission. A member shall vote in person or by such other
7 means as provided in the bylaws. The bylaws may provide for
8 members’ participation in meetings by telephone or other
9 means of communication.

10 (c) The commission shall meet at least once during each
11 calendar year. Additional meetings shall be held as set forth in
12 the bylaws.
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§33-47-7. Rules and operating procedures: rule-making func-
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tions of the commission and opting out of uni-
form standards.

(a) Rule-making authority. -- The commission shall
promulgate reasonable rules, including uniform standards, and
operating procedures in order to effectively and efficiently
achieve the purposes of this compact. Notwithstanding the
foregoing, in the event the commission exercises its rule-
making authority in a manner that is beyond the scope of the
purposes of this article, or the powers granted hereunder, then
such an action by the commission shall be invalid and have no
force and effect.

(b) Rule-making procedure. -- Rules and operating proce-
dures shall be made pursuant to a rule-making process that
conforms to the model state administrative procedure act of
1981, as amended, as may be appropriate to the operations of
the commission. Before the commission adopts a uniform
standard, the commission shall give written notice to the
relevant state legislative committee or committees in each
compacting state responsible for insurance issues of its inten-
tion to adopt the uniform standard. The commission in adopt-
ing a uniform standard shall consider fully all submitted
materials and issue a concise explanation of its decision.
Notwithstanding any provision of this code to the contrary, the
commission is authorized to promulgate rules in the manner set
forth in this section. Rules promulgated by the commission
pursuant to this section are not subject to the provisions of
article three, chapter twenty-nine-a of this code and will
become effective pursuant to the procedures set forth in this
section notwithstanding any provisions of article three, chapter
twenty-nine-a of this code to the contrary.

(c) Effective date and opt out of a uniform standard. -- A
uniform standard shall become effective ninety (90) days after
its promulgation by the commission or such later date as the
commission may determine: Provided, Thata compacting state
may opt out of a uniform standard as provided in this section.
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“Opt out” is defined as any action by a compacting state to
decline to adopt or participate in a promulgated uniform
standard. All other rules and operating procedures, and
amendments thereto, shall become effective as of the date
specified in each rule, operating procedure or amendment.

(d) Opt out procedure. -- A compacting state may opt out
of a uniform standard, either by legislation or regulation duly
promulgated by the insurance department under the compacting
state’s administrative procedure act. If a compacting state
elects to opt out of a uniform standard by regulation, it must:
(a) Give written notice to the commission no later than ten
business days after the uniform standard is promulgated, or at
the time the state becomes a compacting state; and (b) find that
the uniform standard does not provide reasonable protections to
the citizens of the state, given the conditions in the state. The
commissioner shall make specific findings of fact and conclu-
sions of law, based on a preponderance of the evidence,
detailing the conditions in the state which warrant a departure
from the uniform standard and determining that the uniform
standard would not reasonably protect the citizens of the state.
The commissioner must consider and balance the following
factors and find that the conditions in the state and needs of the
citizens of the state outweigh: (i) The intent of the Legislature
to participate in, and the benefits of, an interstate agreement to
establish national uniform consumer protections for the
products subject to this article; and (ii) the presumption that a
uniform standard adopted by the commission provides reason-
able protections to consumers of the relevant product.

Notwithstanding the foregoing, a compacting state may, at
the time of its enactment of this compact, prospectively opt out
of all uniform standards involving long-term care insurance
products by expressly providing for such opt out in the enacted
compact, and such an opt out shall not be treated as a material
variance in the offer or acceptance of any state to participate in
this compact. Such an opt out shall be effective at the time of
enactment of this compact by the compacting state and shall
apply to all existing uniform standards involving long-term care
insurance products and those subsequently promulgated.
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(e) Effect of opt out. -- If a compacting state elects to opt
out of a untform standard, the uniform standard shall remain
applicable in the compacting state electing to opt out until such
time as the opt out legislation is enacted into law or the regula-
tion opting out becomes effective.

Once the opt out of a uniform standard by a compacting
state becomes effective as provided under the laws of that state,
the uniform standard shall have no further force and effect in
that state unless and until the legislation or regulation imple-
menting the opt out is repealed or otherwise becomes ineffec-
tive under the laws of the state. If a compacting state opts out
of a uniform standard after the uniform standard has been made
effective in that state, the opt out shall have the same prospec-
tive effect as provided under section fourteen of this article for
withdrawals.

(f) Stay of uniform standard. -- If a compacting state has
formally initiated the process of opting out of a uniform
standard by regulation, and while the regulatory opt out is
pending, the compacting state may petition the commission, at
least fifteen days before the effective date of the uniform
standard, to stay the effectiveness of the uniform standard in
that state. The commission may grant a stay if it determines the
regulatory opt out is being pursued in a reasonable manner and
there is a likelihood of success. If a stay is granted or extended
by the commission, the stay or extension thereof may postpone
the effective date by up to ninety days, unless affirmatively
extended by the commission: Provided, That a stay may not be
permitted to remain in effect for more than one year unless the
compacting state can show extraordinary circumstances which
warrant a continuance of the stay, including, but not limited to,
the existence of a legal challenge which prevents the compact-
ing state from opting out. A stay may be terminated by the
commission upon notice that the rule-making process has been
terminated.

(g) Not later than thirty days after a rule or operating
procedure is promulgated, any person may file a petition for



1464 INSURANCE [Ch. 147

108 judicial review of the rule or operating procedure: Provided,
109 That the filing of such a petition shall not stay or otherwise
110 prevent the rule or operating procedure from becoming effec-
111 tive unless the court finds that the petitioner has a substantial
112 likelihood of success. The court shall give deference to the
113 actions of the commission consistent with applicable law and
114  shall not find the rule or operating procedure to be unlawful if
115 therule or operating procedure represents a reasonable exercise
116 of the commission’s authority.

§33-47-8. Commission records and enforcement.

1 (a) The commission shall promulgate rules establishing
2 conditions and procedures for public inspection and copying of
3 its information and official records, except such information
4 and records involving the privacy of individuals and insurers’
5 trade secrets. The commission may promulgate additional rules
6 under which it may make available to federal and state agen-
7 cies, including law-enforcement agencies, records and informa-
8 tion otherwise exempt from disclosure, and may enter into
9 agreements with such agencies to receive or exchange informa-
10 tion or records subject to nondisclosure and confidentiality
11 provisions.
12 (b) Except as to privileged records, data and information,
13 thelaws of any compacting state pertaining to confidentiality or
14 nondisclosure shall not relieve any compacting state commis-
15 sioner of the duty to disclose any relevant records, data or
16 information to the commission: Provided, That disclosure to
17 the commission shall not be deemed to waive or otherwise
18 affect any confidentiality requirement: Provided, however,
19 That, except as otherwise expressly provided in this article, the
20 commission shall not be subject to the compacting state’s laws
21 pertaining to confidentiality and nondisclosure with respect to
22 records, data and information in its possession. Confidential
23 information of the commission shall remain confidential after
24 such information is provided to any commissioner.
25 (c) The commission shall monitor compacting states for
26 compliance with duly adopted bylaws, rules, including uniform
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standards, and operating procedures. The commission shall
notify any noncomplying compacting state in writing of its
noncompliance with commission bylaws, rules or operating
procedures. If a noncomplying compacting state fails to
remedy its noncompliance within the time specified in the
notice of noncompliance, the compacting state shall be deemed
to be in default as set forth in section fourteen of this article.

(d) The commissioner of any state in which an insurer is
authorized to do business, or is conducting the business of
insurance, shall continue to exercise his or her authority to
oversee the market regulation of the activities of the insurer in
accordance with the provisions of the state’s law. The commis-
sioner’s enforcement of compliance with the compact is
governed by the following provisions:

(1) With respect to the commissioner’s market regulation
of a product or advertisement that is approved or certified to the
commission, the content of the product or advertisement shall
not constitute a violation of the provisions, standards or
requirements of the compact except upon a final order of the
commission, issued at the request of a commissioner after prior
notice to the insurer and an opportunity for hearing before the
commission.

(2) Before a commissioner may bring an action for viola-
tion of any provision, standard or requirement of the compact
relating to the content of an advertisement not approved or
certified to the commission, the commission, or an authorized
commission officer or employee, must authorize the action.
However, authorization pursuant to this subdivision does not
require notice to the insurer, opportunity for hearing or disclo-
sure of requests for authorization or records of the commis-
sion’s action on such requests.

§33-47-9. Dispute resolution.

1
2
3

The commission shall attempt, upon the request of a
member, to resolve any disputes or other issues that are subject
to this compact and which may arise between two or more
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4 compacting states, or between compacting states and
5 noncompacting states, and the commission shall promulgate an
6 operating procedure providing for resolution of such disputes.

§33-47-10. Product filing and approval.

(a) Insurers and third-party filers seeking to have a product
approved by the commission shall file the product with, and pay
applicable filing fees to, the commission. Nothing in this
article shall be construed to restrict or otherwise prevent an
insurer from filing its product with the insurance department in
any state wherein the insurer is licensed to conduct the business
of insurance, and such filing shall be subject to the laws of the
states where filed.
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9 (b) The commission shall establish appropriate filing and
10 review processes and procedures pursuant to commission rules
11 and operating procedures. Notwithstanding any provision
12 herein to the contrary, the commission shall promulgate rules
13 toestablish conditions and procedures under which the commis-
14 sion will provide public access to product filing information.
15 In establishing such rules, the commission shall consider the
16 interests of the public in having access to such information, as
17 well as protection of personal medical and financial information
18 and trade secrets, that may be contained in a product filing or
19 supporting information.

20 (c) Any product approved by the commission may be sold
21 or otherwise issued in those compacting states for which the
22 1insurer is legally authorized to do business.

§33-47-11. Review of commission decisions regarding filings.

(a) Not later than thirty days after the commission has given
notice of a disapproved product or advertisement filed with the
commission, the insurer or third-party filer whose filing was
disapproved may appeal the determination to a review panel
appointed by the commission. The commission shall promul-
gate rules to establish procedures for appointing such review
panels and provide for notice and hearing. An allegation that

NN s W=
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the commission, in disapproving a product or advertisement
filed with the commission, acted arbitrarily, capriciously, or in
a manner that is an abuse of discretion or otherwise not in
accordance with the law, is subject to judicial review in
accordance with subsection (d), section three of this article.

(b) The commission shall have authority to monitor, review
and reconsider products and advertisements subsequent to their
filing or approval upon a finding that the product does not meet
the relevant uniform standard. Where appropriate, the commis-
sion may withdraw or modify its approval after proper notice
and hearing, subject to the appeal process in subsection (a) of
this section.

§33-47-12. Finance.

K=o olEN B Y R
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(a) The commission shall pay or provide for the payment of
the reasonable expenses of its establishment and organization.
To fund the cost of its initial operations, the commission may
accept contributions and other forms of funding from the
national association of insurance commissioners, compacting
states and other sources. Contributions and other forms of
funding from other sources shall be of such a nature that the
independence of the commission concerning the performance
of its duties shall not be compromised.

(b) The commission shall collect a filing fee from each
insurer and third party filer filing a product with the commis-
sion to cover the cost of the operations and activities of the
commission and its staff in a total amount sufficient to cover
the commission’s annual budget.

(c) The commission’s budget for a fiscal year shall not be
approved until it has been subject to notice and comment as set
forth in section seven of this article.

(d) The commission shall be exempt from all taxation in
and by the compacting states.
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(e) The commission shall not pledge the credit of any
compacting state, except by and with the appropriate legal
authority of that compacting state.

(f) The commission shall keep complete and accurate
accounts of all its internal receipts, including grants and
donations, and disbursements of all funds under its control. The
internal financial accounts of the commission shall be subject
to the accounting procedures established under its bylaws. The
financial accounts and reports including the system of internal
controls and procedures of the commission shall be audited
annually by an independent certified public accountant. Upon
the determination of the commission, but no less frequently
than every three years, the review of the independent auditor
shall include a management and performance audit of the
commission. The commission shall make an annual report to
the governor and Legislature of the compacting states, which
shall include a report of the independent audit. The commis-
sion’s internal accounts shall not be confidential and such
materials may be shared with the commissioner of any com-
pacting state upon request: Provided, That any work papers
related to any internal or independent audit and any information
regarding the privacy of individuals and insurers’ proprietary
information, including trade secrets, shall remain confidential.

(g) No compacting state shall have any claim to or owner-
ship of any property held by or vested in the commission or to
any commission funds held pursuant to the provisions of this
compact.

§33-47-13. Compacting states, effective date and amendment.

1

2
3
4
5
6
7

(a) Any state is eligible to become a compacting state.

(b) The compact shall become effective and binding upon
legislative enactment of the compact into law by two compact-
ing states: Provided, That the commission shall become
effective for purposes of adopting uniform standards for,
reviewing and giving approval or disapproval of, products filed
with the commission that satisfy applicable uniform standards
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only after twenty-six states are compacting states or, alterna-
tively, by states representing greater than forty percent of the
premium volume for life insurance, annuity, disability income
and long-term care insurance products, based on records of the
national association of insurance commissioners for the prior
year. Thereafter, it shall become effective and binding as to
any other compacting state upon enactment of the compact into
law by that state.

(c) Amendments to the compact may be proposed by the
commission for enactment by the compacting states. No
amendment shall become effective and binding upon the
commission and the compacting states unless and until all
compacting states enact the amendment into law.

§33-47-14. Withdrawal, default and termination.

1
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(a) Withdrawal .--

(1) Once effective, the compact shall continue in force and
remain binding upon each and every compacting state: Pro-
vided, That a compacting state may withdraw from the compact
by enacting a statute specifically repealing the statute which
enacted the compact into law.

(2) The effective date of withdrawal is the effective date of
the repealing statute. However, the withdrawal shall not apply
to any product filings approved or self-certified, or any adver-
tisement of such products, on the date the repealing statute
becomes effective, except by mutual agreement of the commis-
sion and the withdrawing state unless the approval is rescinded
by the withdrawing state as provided in subdivision (5) of this
subsection.

(3) The commissioner of the withdrawing state shall
immediately notify the management committee in writing upon
the introduction of legislation repealing this compact in the
withdrawing state.
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19 (4) The commission shall notify the other compacting states
20 of the introduction of such legislation within ten days after its
21 receipt of notice thereof.

22 (5) The withdrawing state is responsible for all obligations,
23 duties and liabilities incurred through the effective date of
24  withdrawal, including any obligations, the performance of
25 which extend beyond the effective date of withdrawal, except
26 to the extent those obligations may have been released or
27 relinquished by mutual agreement of the commission and the
28 withdrawing state. The commission’s approval of products and
29 advertisement prior to the effective date of withdrawal shall
30 continue to be effective and be given full force and effect in the
31 withdrawing state, unless formally rescinded by the withdraw-
32 ing state in the same manner as provided by the laws of the
33 withdrawing state for the prospective disapproval of products
34 or advertisement previously approved under state law.

35 (6) Reinstatement following withdrawal of any compacting
36 state shall occur upon the effective date of the withdrawing
37 state reenacting the compact.

38 (b) Default. --

39 (1) If the commission determines that any compacting state
40 has at any time defaulted in the performance of any of its
41 obligations or responsibilities under this compact, the bylaws or
42 duly promulgated rules or operating procedures, then, after
43 notice and hearing as set forth in the bylaws, all rights, privi-
44 leges and benefits conferred by this compact on the defaulting
45 state shall be suspended from the effective date of default as
46 fixed by the commission. The grounds for default include, but
47 are not limited to, failure of a compacting state to perform its
48 obligations or responsibilities, and any other grounds desig-
49 nated in commission rules. The commission shall immediately
50 notify the defaulting state in writing of the defaulting state’s
51 suspension pending a cure of the default. The commission shall
52 stipulate the conditions and the time period within which the
53 defaulting state must cure its default. If the defaulting state
54 fails to cure the default within the time period specified by the
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commission, the defaulting state shall be terminated from the
compact and all rights, privileges and benefits conferred by this
compact shall be terminated from the effective date of termina-
tion.

(2) Product approvals by the commission or product
self-certifications, or any advertisement in connection with such
product, that are in force on the effective date of termination
shall remain in force in the defaulting state in the same manner
as if the defaulting state had withdrawn voluntarily pursuant to
subsection (a) of this section.

(3) Reinstatement following termination of any compacting
state requires a reenactment of the compact.

(c) Dissolution of compact.--

(1) The compact dissolves effective upon the date of the
withdrawal or default of the compacting state which reduces
membership in the compact to one compacting state.

(2) Upon the dissolution of this compact, the compact
becomes null and void and shall be of no further force or effect,
and the business and affairs of the commission shall be wound
up and any surplus funds shall be distributed in accordance with
the bylaws.

§33-47-15. Severability and construction.

1
2
3
4

5
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(a) The provisions of this compact shall be severable; and
if any phrase, clause, sentence or provision is deemed unen-
forceable, the remaining provisions of the compact shall be
enforceable.

(b) The provisions of this compact shall be liberally
construed to effectuate its purposes.

§33-47-16. Binding effect of compact and other laws.

1

(a) Other laws.--
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2 (1) Nothing herein prevents the enforcement of any other
3 law of acompacting state, except as provided in subdivision (2)
4 of this subsection.

5 (2) For any product approved or certified to the commis-

6 sion, the rules, uniform standards and any other requirements of

7 the commission shall constitute the exclusive provisions

8 applicable to the content, approval and certification of such

9 products. For advertisements that are subject to the commis-
10 sion’s authority, any rule, uniform standard or other require-
11 ment of the commission which governs the content of the
12 advertisements shall constitute the exclusive provision that a
13 commissioner may apply to the content of the advertisement.
14 Notwithstanding the foregoing, no action taken by the commis-
15 sion shall abrogate or restrict: (i) The access of any person to
16 state courts; (il) remedies available under state law related to
17 breach of contract, tort or other laws not specifically directed to
18 the content of the product; (ii1) state law relating to the con-
19 struction of insurance contracts; or (iv) the authority of the
20 attorney general of the state, including, but not limited to,
21 maintaining any actions or proceedings, as authorized by law.

22 (3) All insurance products filed with individual states shall
23  be subject to the laws of those states.

24 (b) Binding effect of this compact. --

25 (1) All lawful actions of the commission, including all rules
26 and operating procedures promulgated by the commission, are
27 binding upon the compacting states.

28 (2) All agreements between the commission and the
29 compacting states are binding in accordance with their terms.

30 (3) Upon the request of a party to a conflict over the
31 meaning or interpretation of commission actions and upon a
32 majority vote of the compacting states, the commission may
33 issue advisory opinions regarding the meaning or interpretation
34 in dispute.
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(4) In the event any provision of this compact exceeds the
constitutional limits imposed on the legislature of any compact-
ing state, the obligations, duties, powers or jurisdiction sought
to be conferred by that provision upon the commission shall be
ineffective as to that compacting state and those obligations,
duties, powers or jurisdiction shall remain in the compacting
state and shall be exercised by the agency thereof to which
those obligations, duties, powers or jurisdiction are delegated
by law in effect at the time this compact becomes effective.

§33-47-17. Filing of rules by the insurance commissioner.

[ T S R S
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The insurance commissioner shall, pursuant to the provi-
sions of section four, article three, chapter twenty-nine-a of this
code, file in the state register any rules or uniform standards
which have been adopted by the commission and have become
effective in this state.

.7

CHAPTER 148

(Com. Sub. for S. B. 161 — By Senators Tomblin,
Mr. President, and Sprouse)
[By Request of the Executive]

[Passed March 13, 2004; to take effect July 1, 2004. Approved by the Governor.]

ACT to amend the code of West Virginia, 1931, as amended, by
adding thereto anew article, designated §33-48-1, §33-48-2, §33-
48-3,833-48-4, §33-48-5, §33-48-6, §33-48-7, §33-48-8, §33-48-
9, §33-48-10, §33-48-11 and §33-48-12, all relating to creating a
West Virginia insurance plan; defining terms; creating a body
corporate and politic to be known as the West Virginia health
insurance plan; providing for its supervision and control by a
board of directors to be appointed by the governor; providing the
board of directors’ administrative requirements; requiring a plan
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of operation to be approved by the insurance commissioner;
requiring the plan to be operated so as to qualify as an acceptable
alternative mechanism under the federal Health Insurance
Portability and Accountability Act and as an option to provide
health insurance coverage for individuals eligible for the federal
Health Care Tax Credit; describing procedural requirements for
the plan; describing powers of the plan; requiring the board to
annually report to the governor summarizing preceding year
activities; shielding the board and its employees from any
liability resulting from obligations of the plan; authorizing the
board of directors to promulgate rules to implement the act;
defining eligibility for persons seeking coverage from the plan
and when such coverage shall cease; making it an unfair trade
practice to arrange for an employee to apply for coverage with
the plan for the purpose of separating that employee from group
health insurance coverage provided in connection with the
employee’s employment; providing for the selection of a plan
administrator; providing for funding for the plan; defining the
benefits to be offered; providing that participation in the plan by
an insurer is not the basis of any legal action against the partici-
pating insurer; providing that the plan is exempt from taxes; and
providing an effective date.

Be it enacted by the Legislature of West Virginia:

That the code of West Virginia, 1931, as amended, be amended
by adding thereto a new article, designated §33-48-1, §33-48-2, §33-
48-3, §33-48-4, §33-48-5, §33-48-6, §33-48-7, §33-48-8, §33-48-9,
§33-48-10, §33-48-11 and §33-48-12, all to read as follows:

ARTICLE 48. MODEL HEALTH PLAN FOR UNINSURABLE INDIVIDUALS

§33-48-1.
§33-48-2.
§33-48-3.
§33-48-4.
§33-48-5.
§33-48-6.
§33-48-7.

ACT.

Definitions.
Operation of the plan.

Establishment of rules.

Eligibility.

Unfair referral to plan.

Plan administrator.
Funding of the plan.
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§33-48-8. Benefits.

§33-48-9. Collective action.

§33-48-10. Taxation.

§33-48-11. Continuation of model health plan for uninsurable individuals.
§33-48-12. Effective date.

§33-48-1. Definitions.

1
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~ For purposes of this article:
(a) “Board” means the board of directors of the plan.

(b) “Church plan” has the meaning given such term under
Section 3(33) of the federal Employee Retirement Income
Security Act of 1974.

(¢) “Commissioner” means the insurance commissioner of
this state.

(d) (1) “Creditable coverage” means, with respect to an
individual, coverage of the individual provided under any of
the following:

(A) A group health plan;
(B) Health insurance coverage;

(C) Part A or Part B of Title XVIII of the Social Security
Act;

(D) Title XIX of the Social Security Act, other than
coverage consisting solely of benefits under section 1928;

(E) Chapter 55 of Title 10, U. S. C.;

(F) A medical care program of the federal Indian health
service or of a tribal organization;

(G) A state health benefits risk pool;
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21 (H) A health plan offered under Chapter 89 of Title 5, U.
22 S.C;

23 (I) A public health plan as defined in federal regulations;
24 or

25 (J) A health benefit plan under Section 5(e) of the federal
26 Peace Corps Act (22 U. S. C. 2504 (e)).

27 (2) A period of creditable coverage shall not be counted,
28 with respect to the enrollment of an individual who seeks
29 coverage under this article, if, after such period and before the
30 enrollment date, the individual experiences a significant break
31 incoverage.

32 (e) “Department” means the insurance commissioner of
33  West Virginia.

34 (f) “Dependent” means a resident spouse or resident
35 unmarried child under the age of nineteen years, a child who is
36 a student under the age of twenty-three years and who is
37 financially dependent upon the parent or a child of any age
38 who is disabled and dependent upon the parent.

39 (g) “Federally defined eligible individual” means an
40 individual:

41 (1) For whom, as of the date on which the individual seeks
42 coverage under this article, the aggregate of the periods of
43 creditable coverage as defined in subsection (d) of this section
44 is eighteen or more months;

45 (2) Whose most recent prior creditable coverage was under
46 a group health plan, governmental plan, church plan or health
47 insurance coverage offered in connection with such a plan;

48 (3) Who is not eligible for coverage under a group health
49 plan, Part A or Part B of Title XVIII of the Social Security Act
50 (Medicare), or a state plan under Title XIX of Act (Medicaid)
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or any successor program and who does not have other health
insurance coverage;

(4) With respect to whom the most recent coverage within
the period of aggregate creditable coverage was not terminated
based on a factor relating to nonpayment of premiums or fraud;

(5) Who, if offered the option of continuation coverage
under a COBRA continuation provision or under a similar state
program, elected this coverage; and

(6) Who has exhausted the continuation coverage under
this provision or program, if the individual elected the continu-
ation coverage described in subdivision (5) of this subsection.

(h) “Governmental plan” has the meaning given such term
under Section 3(32) of the federal Employee Retirement
Income Security Act of 1974 and any federal government plan.

(i) “Group health plan” means an employee welfare benefit
plan as defined in Section 3(1) of the federal Employee
Retirement Income Security Act of 1974 to the extent that the
plan provides medical care as defined in subsection (m) of this
section and including items and services paid for as medical
care to employees or their dependents as defined under the
terms of the plan directly or through insurance, reimbursement
or otherwise.

(j) (1) “Health insurance coverage” means any hospital and
medical expense incurred policy, nonprofit health care service
plan contract, health maintenance organization subscriber
contract, or any other health care plan or arrangement that pays
for or furnishes medical or healthcare services whether by
insurance or otherwise.

(2) “Health insurance coverage” shall not include one or
more, or any combination of, the following:

(A) Coverage only for accident or disability income
insurance, or any combination thereof;
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(B) Coverage issued as a supplement to liability insurance;

(O) Liability insurance, including general liability insur-
ance and automobile liability insurance;

(D) Workers’ compensation or similar insurance;
(E) Automobile medical payment insurance;

(F) Credit-only insurance;

(G) Coverage for on-site medical clinics; and

(H) Other similar insurance coverage, specified in federal
regulations issued pursuant to PL 104-191, under which
benefits for medical care are secondary or incidental to other
insurance benefits.

(3) “Health insurance coverage” shall not include the
following benefits if they are provided under a separate policy,
certificate or contract of insurance or are otherwise not an
integral part of the coverage:

(A) Limited scope dental or vision benefits;

(B) Benefits for long-term care, nursing home care, home
health care, community-based care or any combination thereof;
or

(C) Other similar, limited benefits specified in federal
regulations issued pursuant to PL 104-191.

(4) “Health insurance coverage” shall not include the
following benefits if the benefits are provided under a separate
policy, certificate or contract of insurance, there is no coordina-
tion between the provision of the benefits and any exclusion of
benefits under any group health plan maintained by the same
plan sponsor and the benefits are paid with respect to an event
without regard to whether benefits are provided with respect to
such an event under any group health plan maintained by the
same plan sponsor:
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(A) Coverage only for a specified disease or illness; or
(B) Hospital indemnity or other fixed indemnity insurance.

(5) “Health insurance coverage” shall not include the
following if offered as a separate policy, certificate or contract
of insurance:

(A) Medicare supplemental health insurance as defined
under Section 1882(g)(1) of the Social Security Act;

(B) Coverage supplemental to the coverage provided under
Chapter 55 of Title 10, U. S. C. (Civilian Health and Medical
Program of the Uniformed Services (CHAMPUS)); or

(C) Similar supplemental coverage provided to coverage
under a group health plan.

(k) “Health maintenance organization” means an organiza-
tion licensed in this state pursuant to the provisions of article
twenty-five-a of this chapter.

(1) “Insurer” means any entity that provides health insur-
ance coverage in this state. For the purposes of this article,
insurer includes an insurance company, a prepaid limited
health service organization as operating under a certificate of
authority pursuant to article twenty-five-d of this chapter, a
fraternal benefit society, a health maintenance organization and
any other entity providing a plan of health insurance coverage
or health benefits subject to state insurance regulation.

(m) “Medical care” means amounts paid for:

(1) The diagnosis, care, mitigation, treatment or prevention
of disease, or amounts paid for the purpose of affecting any
structure or function of the body;

(2) Transportation primarily for and essential to medical
care referred to in subdivision (1) of this subsection; and
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142 (3) Insurance covering medical referred to in subdivisions
143 (1) and (2) of this subsection.

144 (n) “Medicare” means coverage under both Parts A and B
145 of Title XVIII of the Social Security Act, 42 U. S. C. 1395, et
146 seq., as amended.

147 (o) “Participating insurer” means any insurer providing
148 health insurance coverage to residents of this state.

149 (p) “Plan” means the West Virginia health insurance plan
150 as created in section two of this article.

151 (q) “Plan of operation” means the articles, bylaws and
152 operating rules and procedures adopted by the board pursuant
153 to section two of this article.

154 (r) “Resident” means an individual who has been legally
155 domiciled in this state for a period of at least thirty days, except
156 that for a federally defined eligible individual, there shall not
157 be athirty-day requirement. “Resident” also means an individ-
158 ual who is legally domiciled in this state on the date of applica-
159 tionto the plan and is eligible for the credit for health insurance
160 costs under Section 35 of the Internal Revenue Code of 1986.

161 (s) “Significant break in coverage” means a period of
162 sixty-three consecutive days during all of which the individual
163 does not have any creditable coverage, except that neither a
164 waiting period nor an affiliation period is taken into account in
165 determining a significant break in coverage.

166 Terms within this article with meaning ascribed by federal
167 law shall have the meaning as in effect in federal law the thirty
168 first day of December, two thousand three.

§33-48-2. Operation of the plan.

1 (a) There is hereby created within the West Virginia
2 department of tax and revenue a body corporate and politic to
3 be known as the West Virginia health insurance plan which
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shall be deemed to be an instrumentality of the state and a
public corporation. The West Virginia health insurance plan
shall have perpetual existence and any change in the name or
composition of the plan shall in no way impair the obligations
of any contracts existing under this chapter.

(b) The plan shall operate subject to the supervision and
control of the board. The board shall consist of the commis-
sioner or his or her designated representative, who shall serve
as an ex officio member of the board and shall be its chairper-
son, and six members appointed by the governor. At least two
board members shall be individuals, or the parent, spouse or
child of individuals, reasonably expected to qualify for
coverage by the plan. At least two board members shall be
representatives of insurers. Atleast one board member shall be
a hospital administrator. A majority of the board shall be
composed of individuals who are not representatives of
insurers or health care providers.

(c) The initial board members shall be appointed as
follows: One third of the members to serve a term of two years;
one third of the members to serve a term of four years; and one
third of the members to serve a term of six years. Subsequent
board members shall serve for a term of three years. A board
member’s term shall continue until his or her successor is
appointed.

(d) Vacancies in the board shall be filled by the governor.
Board members may be removed by the governor for cause.

(e) Board members shall not be compensated in their
capacity as board members but shall be reimbursed for reason-
able expenses incurred in the necessary performance of their
duties.

(f) The board shall submit to the commissioner a plan of
operation for the plan and any amendments thereto necessary
or suitable to assure the fair, reasonable and equitable adminis-
tration of the plan. The plan of operation shall become
effective upon approval in writing by the commissioner
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39 consistent with the date on which the coverage under this
40 article must be made available. If the board fails to submit a
41 suitable plan of operation within one hundred eighty days after
42 the appointment of the board of directors, or at any time
43 thereafter fails to submit suitable amendments to the plan of
44  operation, the commissioner shall adopt and promulgate such
45 rules as are necessary or advisable to effectuate the provisions
46 of this section. Such rules shall continue in force until modi-
47 fied by the commissioner or superseded by a plan of operation
48 submitted by the board and approved by the commissioner.

49 (g) The plan of operation shall:

50 (1) Establish procedures for operation of the plan: Pro-
51 vided, That the plan shall be operated so as to qualify as an
52 acceptable alternative mechanism under the federal Health
53 Insurance Portability and Accountability Act and as an option
54 to provide health insurance coverage for individuals eligible
55 for the federal health care tax credit established by the federal
56 Trade Adjustment Assistance Reform Act of 2002 (Section 35
57 of the Internal Revenue Code of 1986);

58 (2) Establish procedures for selecting an administrator in
59 accordance with section six of this article;

60 (3) Establish procedures to create a fund, under manage-
61 ment of the board, for administrative expenses;

62 (4) Establish procedures for the handling, accounting and
63 auditing of assets, moneys and claims of the plan and the plan
64 administrator;

65 (5) Develop and implement a program to publicize the
66 existence of the plan, the eligibility requirements and proce-
67 dures for enrollment; and to maintain public awareness of the
68 plan;

69 (6) Establish procedures under which applicants and
70 participants may have grievances reviewed by a grievance
71 committee appointed by the board. The grievances shall be
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reported to the board after completion of the review. The
board shall retain all written complaints regarding the plan for
at Jeast three years; and

(7) Provide for other matters as may be necessary and
proper for the execution of the board’s powers, duties and
obligations under this article.

(h) The plan shall have the general powers and authority
granted under the laws of this state to health insurers and, in
addition thereto, the specific authority to:

(1) Enter into contracts as are necessary or proper to carry
out the provisions and purposes of this article, including the
authority, with the approval of the commissioner, to enter into
contracts with similar plans of other states for the joint perfor-
mance of common administrative functions or with persons or
other organizations for the performance of administrative
functions;

(2) Sue or be sued, including taking any legal actions
necessary or proper to recover or collect assessments due the
plan;

(3) Take such legal action as necessary:

(A) To avoid the payment of improper claims against the
plan or the coverage provided by or through the plan;

(B) To recover any amounts erroneously or improperly
paid by the plan;

(C) To recover any amounts paid by the plan as a result of
mistake of fact or law; or

(D) To recover other amounts due the plan;

(4) Establish and modify, from time to time, as appropriate,
rates, rate schedules, rate adjustments, expense allowances,
agents’ referral fees, claim reserve formulas and any other
actuarial function appropriate to the operation of the plan.
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103 Rates and rate schedules may be adjusted for appropriate
104 factors such as age, sex and geographic variation in claim cost
105 and shall take into consideration appropriate factors in accor-
106 dance with established actuarial and underwriting practices;

107 (5) Issue policies of insurance in accordance with the
108 requirements of this article;

109 (6) Appoint appropriate legal, actuarial and other commit-
110 tees as necessary to provide technical assistance in the opera-
111 tion of the plan, policy and other contract design and any other
112 function within the authority of the pool;

113 (7) Borrow money to effect the purposes of the plan. Any
114 notes or other evidence of indebtedness of the plan not in
115 default shall be legal investments for insurers and may be
116 carried as admitted assets;

117 (8) Establish rules, conditions and procedures for reinsur-
118 ing risks of participating insurers desiring to issue plan
119 coverages in their own name. Provision of reinsurance shall
120 not subject the plan to any of the capital or surplus require-
121 ments, if any, otherwise applicable to reinsurers;

122 (9) Employ and fix the compensation of employees;

123 (10) Prepare and distribute certificate of eligibility forms
124  and enrollment instruction forms to insurance procedures and
125 to the general public;

126 (11) Provide for reinsurance of risks incurred by the plan;

127 (12) Issue additional types of health insurance policies to
128 provide optional coverages, including medicare supplemental
129 insurance;

130 (13) Provide for and employ cost containment measures
131 and requirements, including, but not limited to, preadmission
132 screening, second surgical opinion, concurrent utilization
133 review and individual case management for the purpose of
134 making the benefit plan more cost effective;
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(14) Design, utilize, contract or otherwise arrange for the
delivery of cost-effective health care services, including
establishing or contracting with preferred provider organiza-
tions, health maintenance organizations and other limited
network provider arrangements; and

(15) Adopt bylaws, policies and procedures as may be
necessary or convenient for the implementation of this article
and the operation of the plan.

(1) The board shall make an annual report to the governor
which shall also be filed with the Legislature. The report shall
summarize the activities of the plan in the preceding calendar
year, including the net written and earned premiums, plan
enrollment, the expense of administration, and the paid and
incurred losses.

() Study and recommend to the Legislature in January, two
thousand six, alternative funding mechanisms for the continua-
tion of the health plan for uninsurable individuals.

(k) Netther the board nor its employees shall be liable for
any obligations of the plan. No member or employee of the
board shall be liable, and no cause of action of any nature may
arise against them, for any act or omission related to the
performance of their powers and duties under this article,
unless such act or omission constitutes willful or wanton
misconduct. The board may provide in its bylaws or rules for
indemnification of, and legal representation for, its members
and employees.

§33-48-3. Establishment of rules.

1
2
3

The board may promulgate rules, in accordance with article
three, chapter twenty-nine-a of this code, as may be necessary
to implement the provisions of this article.

§33-48-4. Eligibility.
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(a) (1) Any individual person who is and continues to be a
resident shall be eligible for plan coverage if evidence is
3 provided:

DN =

4 (A) Of a notice of rejection or refusal to issue substantially
5 similar insurance for health reasons by one insurer; or

6 (B) Of a refusal by an insurer to issue insurance except at
7 arate exceeding the plan rate.

8 (C) That the individual is legally domiciled in this state and

9 is eligible for the credit for health insurance costs under
10 Section 35 of the Internal Revenue Code of 1986.

11 (2) Any federally defined eligible individual who has not
12 experienced a significant break in coverage and who is and
13 continues to be a resident shall be eligible for plan coverage.

14 (3) A rejection or refusal by an insurer offering only stop
15 loss, excess of loss or reinsurance coverage with respect to an
16 applicant under subdivision (1) of this subsection shall not be
17 sufficient evidence under this subsection.

18 (b) The board shall promulgate a list of medical or health
19 conditions for which a person shall be eligible for plan cover-
20 age without applying for health insurance coverage pursuant to
21 subdivision (1), subsection (a) of this section. Persons who can
22 demonstrate the existence or history of any medical or health
23 conditions on the list promulgated by the board shall not be
24 required to prove the evidence specified in said subdivision (1).
25 The list shall be effective on the first day of the operation of
26 the plan and may be amended, from time to time, as may be
27 appropriate.

28 (c) Each resident dependent of a person who is eligible for
29 plan coverage shall also be eligible for plan coverage.

30 (d) A person shall not be eligible for coverage under the
31 planif:
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(1) The person has or obtains health insurance coverage
substantially similar to or more comprehensive than a plan
policy or would be eligible to have coverage if the person
elected to obtain it; except that:

(A) A person may maintain other coverage for the period
of time the person is satisfying any preexisting condition
waiting period under a plan policy; and

(B) A person may maintain plan coverage for the period of
time the person is satisfying a preexisting condition waiting
period under another health insurance policy intended to
replace the plan policy;

(2) The person is determined to be eligible for health care
benefits under the state medicaid law;

(3) The person has previously terminated plan coverage
unless twelve months have lapsed since such terminations,
except that this subdivision shall not apply with respect to an
applicant who is a federally defined eligible individual;

(4) The plan has paid out one million dollars in benefits on
behalf of the person;

(5) The person is an inmate or resident of a public institu-
tion, except that this subdivision shall not apply with respect to
an applicant who 1s a federally defined eligible individual; or

(6) The person’s premiums are paid for or reimbursed
under any government sponsored program or by any govern-
ment agency or health care provider, except as an otherwise
qualifying full-time employee, or dependent thereof, of a
government agency or health care provider.

(e) Coverage shall cease:
(1) On the date a person is no longer a resident of this state;

(2) On the date a person requests coverage to end;
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(3) Upon the death of the covered person;

(4) On the date state law requires cancellation of the
policy; or

(5) At the option of the plan, thirty days after the plan
makes any inquiry concerning the person’s eligibility or place
of residence to which the person does not reply.

(f) Except under the circumstance described in subsection
(d) of this section, a person who ceases to meet the eligibility
requirements of this section may be terminated at the end of the
policy period for which the necessary premiums have been
paid.

§33-48-5. Unfair referral to plan.

1
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It shall constitute an unfair trade practice for the purposes
of article eleven of this chapter for an insurer, insurance agent
or insurance broker to refer an individual employee to the plan,
or arrange for an individual employee to apply to the plan, for
the purpose of separating that employee from group health
insurance coverage provided in connection with the em-
ployee’s employment.

§33-48-6. Plan administrator.

1
2
3
4

AN W

(a) The board shall select a plan administrator through a
competitive bidding process to administer the plan. The board
shall evaluate bids submitted based on criteria established by
the board which shall include:

(1) The plan administrator’s proven ability to handle health
insurance coverage to individuals;

(2) The efficiency and timeliness of the plan administra-
tor’s claim processing procedures;

(3) An estimate of total charges for administering the plan;
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(4) The plan administrator’s ability to apply effective cost
containment programs and procedures and to administer the
plan in a cost efficient manner; and

(5) The financial condition and stability of the plan
administrator.

(b) (1) The plan administrator shall serve for a period
specified in the contract between the plan and the plan adminis-
trator subject to removal for cause and subject to any terms,
conditions and limitations of the contract between the plan and
the plan administrator.

(2) At least one year prior to the expiration of each period
of service by a plan administrator, the board shall invite
eligible entities, including the current plan administrator to
submit bids to serve as the plan administrator. Selection of the
plan administrator for the succeeding period shall be made at
least six months prior to the end of the current period.

(c) The plan administrator shall perform such functions
relating to the plan as may be assigned to it, including:

(1) Determination of eligibility;
(2) Payment of claims;

(3) Establishment of a premium billing procedure for
collection of premium from persons covered under the plan;
and

(4) Other necessary functions to assure timely payment of
benefits to covered persons under the plan.

(d) The plan administrator shall submit regular reports to
the board regarding the operation of the plan. The frequency,
content and form of the report shall be specified in the contract
between the board and the plan administrator.

(e) Following the close of each calendar year, the plan
administrator shall determine net written and earned premiums,
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41 the expense of administration and the paid and incurred losses
42 for the year and report this information to the board and the
43 commission on a form prescribed by the commissioner.

44 (f) Notwithstanding any other provision in this section to
45 the contrary, the board may elect to designate the public
46 employees insurance agency as the plan administrator. If so
47 designated, the public employees insurance agency shall
48 provide the services set forth in subsection (c) of this section
49 and shall be subject to the reporting requirements of subsec-
50 tions (d) and (e) of this section. The plan shall, if the public
51 employees insurance agency is designated by the board as the
52 plan administrator, reimburse health care providers at the same
53 health care reimbursement rates then in effect for the West
54 Virginia public employees insurance agency.

§33-48-7. Funding of the plan.
1 (a) Premiums. —

2 (1) The plan shall establish premium rates for plan cover-
3 ageas provided in subdivision (2) of this subsection. Separate
4 schedules of premium rates based on age, sex and geographical
5 location may apply for individual risks. Premium rates and
6 schedules shall be submitted to the commissioner for approval
7 prior to use.

8 (2) The plan, with the assistance of the commissioner, shall

9 determine a standard risk rate by considering the premiumrates
10 charged by other insurers offering health insurance coverage to
11 individuals. The standard risk rate shall be established using
12 reasonable actuarial techniques, and shall reflect anticipated
13 experience and expenses for such coverage. Initial rates for
14 plan coverage shall not be less than one hundred twenty-five
15 percent of rates established as applicable for individual
16 standard risks. Subject to the limits provided in this subdivi-
17 sion, subsequent rates shall be established to provide fully for
18 the expected costs of claims including recovery of prior losses,
19 expenses of operation, investment income of claim reserves,
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and any other cost factors subject to the limitations described
herein. In no event shall plan rates exceed one hundred fifty
percent of rates applicable to individual standard risks.

(b) Sources of additional revenue. —

The plan may be additionally funded by an assessment on
hospitals. Notwithstanding the provisions of subsection (c),
section eight, article twenty-nine-b, chapter sixteen of this code
and not to be construed as in conflict therewith, the health care
authority is authorized to increase the assessment obligation of
hospitals. The increase shall not exceed a maximum of twenty-
five percent above the one tenth of one percent specified in this
code section. The entire assessment, including the increase,
shall be collected as specified in subsection (c), section eight,
article twenty-nine-b, chapter sixteen of this code. Upon
receipt of the assessment fees, the health care authority shall
transfer all proceeds generated from the new fee collected to a
special revenue account established in the state treasury by the
commissioner and designated the “West Virginia Health
Insurance Plan Account” for the sole purpose of providing
additional funding for the plan.

§33-48-8. Benefits.

1
2
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4
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(a) The plan shall offer health care coverage consistent
with comprehensive coverage to every eligible person who is
not eligible for medicare. The coverage to be issued by the
plan, its schedule of benefits, exclusions and other limitations
shall be established by the board and subject to the approval of
the commissioner.

(b) In establishing the plan coverage, the board shall take
into consideration the levels of health insurance coverage
provided in the state and medical economic factors as may be
deemed appropriate; and promulgate benefit levels, deduct-
ibles, coinsurance factors, exclusions and limitations deter-
mined to be generally reflective of and commensurate with
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13 health insurance coverage provided through a representative
14 number of large employers in the state.

15 (c) The board may adjust any deductibles and coinsurance
16 factors annually according to the medical component of the
17 consumer price index.

18 (d) Preexisting conditions. —

19 (1) Plan coverage shall exclude charges or expenses
20 incurred during the first six months following the effective date
21 of coverage as to any condition for which medical advice, care
22 or treatment was recommended or received as to such condi-
23 tions during the six-month period immediately preceding the
24 effective date of coverage, except that no preexisting condition
25 exclusion shall be applied to a federally defined eligible
26 individual.

27 (2) Subject to subdivision (1) of this subsection, the
28 preexisting condition exclusions shall be waived to the extent
29 that similar exclusions, if any, have been satisfied under any
30 prior health insurance coverage which was involuntarily
31 terminated; Provided, That:

32 (A) Application for pool coverage is made not later than
33 sixty-three days following suchinvoluntary termination and, in
34 such case, coverage in the plan shall be effective from the date
35 on which such prior coverage was terminated; and

36 (B) The applicant is not eligible for continuation or
37 conversion rights that would provide coverage substantially
38 similar to plan coverage.

39 (e) Nonduplication of benefits. —

40 (1) The plan shall be payer of last resort of benefits
41 whenever any other benefit or source of third-party payment is
42 available. Benefits otherwise payable under plan coverage
43 shall be reduced by all amounts paid or payable through any
44  other health insurance coverage and by all hospital and medical
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expense benefits paid or payable under any workers’ compen-
sation coverage, automobile medical payment or liability
insurance, whether provided on the basis of fault or nonfault,
and by any hospital or medical benefits paid or payable under
or provided pursuant to any state or federal law or program.

(2) The plan shall have a cause of action against an eligible
person for the recovery of the amount of benefits paid that are
not for covered expenses. Benefits due from the plan may be
reduced or refused as a set-off against any amount recoverable
under this subdivision.

§33-48-9. Collective action.

1
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Neither the participation in the plan as participating
insurers, the establishment of rates, forms or procedures nor
any other joint or collective action required by this article shall
be the basis of any legal action, criminal or civil liability or
penalty against the plan or any participating insurer.

§33-48-10. Taxation.

1
2
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The plan established pursuant to this article shall be
exempt from the premium taxes assessed under sections
fourteen and fourteen-a, article three of this chapter.

§33-48-11. Continuation of model health plan for uninsurable

oW e

individuals.

The model health plan for uninsurable individuals shall
continue to exist, pursuant to the provisions of article ten,
chapter four of this code, until the first day of July, two
thousand seven, unless sooner terminated, continued or
reestablished pursuant to the provisions of that article.

§33-48-12. Effective date.

1
2

The provisions of this article shall become effective on the
first day of July, two thousand four.
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CHAPTER 149

(Com. Sub. for S. B. 513 — By Senators McCabe, Minard and Unger)
[Passed March 13, 2004; in effect ninety days from passage. Approved by the Governor.]

AN ACT to amend and reenact §12-7-4, §12-7-6, §12-7-8a and §12-
7-11 of the code of West Virginia, 1931, as amended, all relating
to the jobs investment trust board; expanding board powers;
providing for sale or transfer of nonincentive tax credits; and
providing that certain documents be available for public inspec-
tion.

Be it enacted by the Legislature of West Virginia:

That §12-7-4, §12-7-6, §12-7-8a and §12-7-11 of the code of
West Virginia, 1931, as amended, be amended and reenacted, all to
read as follows:

ARTICLE 7. JOBS INVESTMENT TRUST FUND.

§12-7-4. Jobs investment trust board; composition; appointment, term of private
members; chairman; quorum.

§12-7-6. Corporate powers.

§12-7-8a. New millennium fund; new millennium fund promissory notes;
nonincentive tax credits; rulemaking.

§12-7-11. Documentary materials concerning trade secrets; commercial, financial or
personal information; confidentiality.

§12-7-4. Jobs investment trust board; composition; appointment,
term of private members; chairman; quorum.

1 (a) The jobs investment trust board is continued. The board
2 is a public body corporate and established to improve and
3 otherwise promote economic development in this state.
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(b) The board consists of thirteen members, five of whom
serve by virtue of their respective positions. These five are the
president of West Virginia university or his or her designee; the
president of Marshall university or his or her designee; the
chancellor of the higher education policy commission or his or
her designee; the executive director of the West Virginia
housing development fund; and the executive director of the
West Virginia development office. One member shall be
appointed by the governor from a list of two names submitted
by the board of directors of the housing development fund. One
member shall be appointed by the governor from a list of two
names submitted by the commissioner of the division of
tourism. The other six members shall be appointed from the
general public by the governor. Of the members of the general
public appointed by the governor, one shall be an attorney with
experience in finance and investment matters, one shall be a
certified public accountant, one shall be a representative of
labor, one shall be experienced or involved in innovative
business development and two shall be present or past execu-
tive officers of companies listed on a major stock exchange or
large privately held companies: Provided, That all appoint-
ments made pursuant to the provisions of this article shall be by
and with the advice and consent of the Senate.

(c) A vacancy on the board shall be filled by appointment
by the governor for the unexpired term in the same manner as
the original appointment. Any person appointed to fill a
vacancy serves only for the unexpired term.

(d) The governor may remove any appointed member in
case of incompetency, neglect of duty, moral turpitude or
malfeasance in office and the governor may declare the office
vacant and fill the vacancy as provided in other cases of
vacancy.

(e) The chairman of the board shall be elected by the board
from among the members of the board.

(f) Seven members of the board is a quorum. No action
may be taken by the board except upon the affirmative vote of
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40 atleast a majority of those members present or participating by
41 any other means as described in subsection (g) of this section,
42 but in no event fewer than six of the members serving on the
43 board.

44 (g) Members of the board may participate in a meeting of
45 the board by means of conference telephone or similar commu-
46 nication equipment by means of which all persons participating
47 in the meeting can hear each other and participation in a board
48 meeting pursuant to this subsection constitutes presence in
49 person at the meeting.

50 (h) The members of the board, including the chairman, may
51 receive no compensation for their services as members of the
52 board, but are entitled to their reasonable and necessary
53 expenses actually incurred in discharging their duties under this
54 article.

55 (1) The board shall meet on a quarterly basis or more often
56 if necessary.

57 (j) The governor shall appoint a member for a four-year
58 term. Any member whose term has expired serves until his or
59 her successor has been duly appointed and qualified. Any
60 member is eligible for reappointment.

61 (k) Additionally, one member of the West Virginia House
62 of Delegates, to be appointed by the speaker of the House of
63 Delegates, and one member of the West Virginia Senate, to be
64 appointed by the president of the Senate, shall serve as advisory
65 members of the jobs investment trust board and, as advisory
66 members, shall be ex officio, nonvoting members.

§12-7-6. Corporate powers.

1 The board may:

[\

(1)(1) Make loans to eligible businesses with or without
interest secured if and as required by the board; and (ii) acquire
4 ownership interests in eligible businesses. These investments

(O8]
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may be made in eligible businesses that stimulate economic
growth and provide or retain jobs in this state and shall be made
only upon the determination by the board that the investments
are prudent and meet the criteria established by the board;

(2) Accept appropriations, gifts, grants, bequests and
devises and use or dispose of them to carry out its corporate
purposes;

(3) Make and execute contracts, releases, compromises,
agreements and other instruments necessary or convenient for
the exercise of its powers or to carry out its corporate purposes;

(4) Collect reasonable fees and charges in connection with
making and servicing loans, notes, bonds, obligations, commit-
ments and other evidences of indebtedness, in connection with
making equity investments and in connection with providing
technical, consultative and project assistance services;

(5) Sue and be sued;

(6) Make, amend and repeal bylaws and rules consistent
with the provisions of this article;

(7) Hire its own employees, who shall be employees of the
state of West Virginia for purposes of articles ten and sixteen,
chapter five of this code, and appoint officers and consultants
and fix their compensation and prescribe their duties;

(8) Acquire, hold and dispose of real and personal property
for its corporate purposes;

(9) Enter into agreements or other transactions with any
federal or state agency, college or university, any person and
any domestic or foreign partnership, corporation, association or
organization;

(10) Acquire real and personal property, or an interest in
real or personal property, in its own name, by purchase or
foreclosure when acquisition is necessary or appropriate to
protect any loan in which the board has an interest; to sell,
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37 transfer and convey any real or personal property to a buyer;
38 and, in the event a sale, transfer or conveyance cannot be
39 effected with reasonable promptness or at a reasonable price, to
40 lease real or personal property to a tenant;

41 (11) Purchase, sell, own, hold, negotiate, transfer or assign:
42 (i) Any mortgage, instrument, note, credit, debenture, guaran-
43 tee, bond or other negotiable instrument or obligation securing
44 aloan, or any part of a loan; (i1) any security or other instru-
45 ment evidencing ownership or indebtedness; or (iil) equity or
46 other ownership interest. An offering of one of these instru-
47 ments shall include the representation and qualification that the
48 board is a public body corporate managing a venture capital
49 fund that includes high-risk investments and that in any
50 transfer, sale or assignment of any interest, the transferee,
51 purchaser or assignee accepts any risk without recourse to the
52 jobs investment trust or to the state;

53 (12) Procure insurance against losses to its property in
54 amounts, and from insurers, as is prudent;

55 (13) Consent, when prudent, to the modification of the rate
56 ofinterest, time of maturity, time of payment of installments of
57 principal or interest or any other terms of the investment, loan,
58 contract or agreement in which the board is a party;

59 (14) Establish training and educational programs to further
60 the purposes of this article;

61 (15) File its own travel rules;

62 (16) Borrow money to carry out its corporate purpose in
63 principal amounts and upon terms as are necessary to provide
64 sufficient funds for achieving its corporate purpose;

65 (17) Take options in or warrants for, subscribe to, acquire,
66 purchase, own, hold, transfer, sell, vote, employ, mortgage,
67 pledge, assign, pool or syndicate: (i) Any loans, notes, mort-
68 gages or securities; (ii) debt instruments, ownership certificates
69 or other instruments evidencing loans or equity; or (iii) securi-
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ties or other ownership interests of or in domestic or foreign
corporations, associations, partnerships, limited partnerships,
limited liability partnerships, limited liability companies, joint
ventures or other private enterprise to foster economic growth,
jobs preservation and creation in the state of West Virginia and
all other acts that carry out the board's purpose;

(18) Contract with either Marshall university or West
Virginia university, or both, for the purpose of retaining the
services of, and paying the reasonable cost of, services per-
formed by the institution for the board in order to effectuate the
purposes of this article;

(19) Enter into collaborative arrangements or contracts with
private venture capital companies when considered advisable
by the board;

(20) Provide equity financing for any eligible business that
will stimulate economic growth and provide or retain jobs in
this state and hold, transfer, sell, assign, pool or syndicate, or
participate in the syndication of, any loans, notes, mortgages,
securities, debt instruments or other instruments evidencing
loans or equity interest in furtherance of the board's corporate
purposes;

(21) Form partnerships, create subsidiaries or take all other
actions necessary to qualify as a small business investment
company under the United States Small Business Investment
Act, PL 85-699, as amended;

(22) Provide for staff payroll and make purchases in the
same manner as the housing development fund;

(23) Indemnify its members, directors, officers, employees
and agents relative to actions and proceedings to which they
have been made parties and make advances for expenses
relative thereto and purchase and maintain liability insurance on
behalf of those persons all to the same extent as authorized for
West Virginia business corporations under present or future
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103 laws of the state applicable to business corporations generally;
104 and

105 (24) Contract for the provision of legal services by private
106 counsel and, notwithstanding the provisions of article three,
107 chapter five of this code, counsel may, but is not limited to,
108 represent the board in court, negotiate contracts and other
109 agreements on behalf of the board, render advice to the board
110 on any matter relating thereto, prepare contracts and other
111 agreements and provide any other legal services requested by
112 the board.

§12-7-8a. New millennium fund; new millennium fund promis-
sory notes; nonincentive tax credits; rulemaking.

1 (a) The new millennium fund is continued to permit the
2 Dboard to better fulfill its mission to mobilize financing and
3 capital for emerging, expanding and restructuring businesses in
4 the state. New millennium fund moneys are to consist of all
5 appropriations for use by the jobs investment trust board made
6 by the Legislature subsequent to the thirty-first day of Decem-
7 ber, one thousand nine hundred ninety-nine, and funds bor-
8 rowed from private or institutional lenders by the board through
9 the issuance of promissory notes. Fund moneys may be held in
10 a separate account or accounts by or at the West Virginia
11 housing development fund for the board until the board
12 disburses any portion of the funds. Fund moneys that are not
13 set aside or otherwise designated for paying interest on the
14 promissory notes may be used by the board in accordance with
15 and to effectuate the purposes of this article. The board may
16 impose reasonable fees and charges associated with its invest-
17 ment of funds from the new millennium fund in eligible
18 businesses to be paid in any combination of money, warrants or
19 equity interests.
20 (b) Without limiting the powers otherwise enumerated in

21 this article, the board may: (1) Sell and transfer portions of the
22 nonincentive tax credits created, issued and transferred to the
23 board pursuant to the provisions of this section to contracting
24 taxpayers and/or their assigns in return for the payments
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described in subsection (f) of this section; (2) issue or provide
promissory notes on loans made to the board having terms of up
to ten years on a zero-coupon basis or otherwise; (3) enter into
putoptions or similar commitment contracts with taxpayers that
would be for terms of up to ten years committing, at the board’s
option, to sell and transfer to the contracting taxpayers or their
assigns at the end of the term and as soon after the term as is
reasonable under the circumstances portions of the nonincentive
tax credits created, issued and transferred to the board pursuant
to this section; (4) grant, transfer and assign the benefits of the
put options or similar commitment contracts as collateral to
secure the board’s obligations pursuant to its promissory notes;
(5) satisfy the board’s payment obligations under its promissory
notes from assets of the board, other than the benefits of the put
options or similar commitment contracts, then to effect a
corresponding cancellation of the board’s related nonincentive
tax credit commitment; and (6) satisfy the board’s payment
obligations under its promissory notes from the benefits of the
put options or similar commitment contracts, then to effect a
corresponding sale and transfer of nonincentive tax credits. The
terms and conditions of the promissory notes, put options or
similar commitment contracts shall be consistent with the
purposes of this section, and approved by board resolution, and
may be different for separate transactions.

(c) Without limiting the powers otherwise enumerated in
this article and with regard to the new millennium fund, the
board has and may exercise all powers necessary to further the
purposes of this section, including, but not limited to, the power
to commit, sell and transfer nonincentive tax credits up to the
total amount of thirty million dollars.

(d) The board may issue its promissory notes pursuant to
this section in amounts totaling no more than six million dollars
in each of the fiscal years ending in two thousand one, two
thousand two, two thousand three, two thousand four and two
thousand five and may issue its nonincentive tax credit commit-
ments in amounts totaling no more than six million dollars in
each of the fiscal years ending in two thousand one, two
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62 thousand two, two thousand three, two thousand four and two
63 thousand five. The board may agree to sell and transfer, at its
64 option, nonincentive tax credits to taxpayers ten years after the
65 date of its commitments and as soon thereafter as it is reason-
66 able under the circumstances.

67 (e) Prior to committing to the sale and transfer of any
68 nonincentive tax credits, the board shall first determine that:

69 (1) The new millennium fund moneys to be received in
70 relationship to the commitment shall be used for the develop-
71 ment, promotion and expansion of the economy of the state;
72 and

73 (2) The existence and pledge of a put option or similar
74 commitment contract that is supported by the nonincentive tax
75 credits that are committed by the board is a material induce-
76 ment to the private or institutional lender transferring moneys
77 to the board to be placed in the new millennium fund.

78 (f) The board may sell and transfer nonincentive tax credits
79 onlyin conjunction with the satisfaction of its obligations under
80 its promissory notes issued pursuant to this section. Each
81 original sale and transfer of nonincentive tax credits by the
82 board shall be consummated upon payment to the board, or for
83 its benefits, of an amount equal to the dollar amount of the
84 nonincentive tax credits sold and transferred. The nonincentive
85 tax credits sold and transferred by the board pursuant to this
86 section shall be claimed as a credit on the tax returns for the
87 year or years in which the nonincentive tax credits are sold and
88 transferred by the board. The amount of the nonincentive tax
89 credit that exceeds the taxpayer’s tax liability for the taxable
90 year in the year of the purchase may be carried to succeeding
91 taxable years until used in full up to two years after the year of
92 purchase and may not be catried back to prior taxable years.
93 Any nonincentive tax credit sold and transferred by the board
94  that remains outstanding after the third taxable year subsequent
95 to and including the year of the transfer is forfeited.
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(g) Nonincentive tax credits are created, issued and
transferred by the state to the board in a total amount of thirty
million dollars to be used by taxpayers, including persons,
firms, corporations and all other business entities, to reduce the
tax liabilities imposed upon them pursuant to articles twelve-a,
thirteen, thirteen-a, thirteen-b, twenty-one, twenty-three and
twenty-four, chapter eleven of this code. The total amount of
nonincentive tax credits that are created, issued and transferred
to the board is thirty million dollars. The nonincentive tax
credits are freely transferable to subsequent transferees. The
board shall immediately notify the president of the Senate, the
speaker of the House of Delegates and the governor in writing
if and when any nonincentive tax credits are sold and trans-
ferred by the board.

(h) In conjunction with the department of tax and revenue,
the board shall develop a system for: (i) Registering
nonincentive tax credits, commitments for the sale and transfer
of nonincentive tax credits, the assignments of the commit-
ments and the assignments of the nonincentive tax credits; and
(i) certifying nonincentive tax credits so that when
nonincentive tax credits are claimed on a tax return, they may
be verified as validly issued by the board, properly taken in the
year of claim and in accordance with the requirements of this
section.

(1) The board may promulgate, repeal, amend and change
rules consistent with the provisions of this article to carry out
the purposes of this section. These rules are not subject to the
provisions of chapter twenty-nine-a of this code, but shall be
filed with the secretary of state.

§12-7-11. Documentary materials concerning trade secrets;

commercial, financial or personal information;
confidentiality.

Any documentary material or data made or received by the
board for the purpose of furnishing assistance, to the extent that
the material or data consists of trade secrets, commercial,
financial or personal information regarding the financial
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5 position or activities of such business or person, shall not be

6 considered public records and shall be exempt from disclosure

7 pursuant to the provisions of chapter twenty-nine-b of this code.

8 Any discussion or consideration of the trade secrets, commer-

9 cial, financial or personal information may be held by the board
10 in executive session closed to the public, notwithstanding the
11 provisions of article nine-a, chapter six of this code: Provided,
12 That the board shall make public the following information
13 regarding executed investments: (1) The names and addresses
14 of the principals of the business and its board of directors; (2)
15 the location or locations of the projects; (3) the amount of the
16 investmentor financial assistance provided by the board; (4) the
17 purpose of the investment or financial assistance; (5) the
18 maturity, interest rate and other pertinent terms of the invest-
19 ment; (6) the fixed assets which serve as security for the
20 investment; and (7) the names and addresses of all persons
21 * holding twenty-five percent or more of the equity of the entity
22 receiving investment assistance: Provided, however, That the
23 board shall keep available in its offices for inspection by any
24 citizen of this state the annual report prepared pursuant to the
25 requirements of section twelve of this article and the annual
26 audit report prepared pursuant to the requirements of sections
27 nine and fourteen of this article.

—-

CHAPTER 150

{Com. Sub. for S. B. 71 — By Senator Hunter)

(Passed March 13, 2004; in effect ninety days from passage. Approved by the Governor.}

AN ACT to amend and reenact §21-1B-1, §21-1B-2 and §21-1B-3 of
the code of West Virginia, 1931, as amended, all relating to
verifying legal employment status of workers employed in West
Virginia; defining “unauthorized workers”; and permitting
division of labor permits as proof of employment.
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Be it enacted by the Legislature of West Virginia:

That §21-1B-1, §21-1B-2 and §21-1B-3 of the code of West
Virginia, 1931, as amended, be amended and reenacted, all to read as
follows:

ARTICLE 1B. VERIFYING LEGAL EMPLOYMENT STATUS OF WORK-
ERS.

§21-1B-1. Findings; policy.
§21-1B-2. Definitions.
§21-1B-3. Unauthorized workers; employment prohibited.

§21-1B-1. Findings; policy.

The Legislature finds that employers have the responsibility
to verify the legal employment status of all persons who come
into their employ and to report their employment to the appro-
priate governmental agencies. Employers are precluded from
hiring unauthorized workers and can be penalized for doing so.
Additionally, employers owe a duty to the residents of the state
to uphold the intent and integrity of the general workforce due
to the potential loss of revenue to the state by loss of taxes,
unemployment premiums and workers’ compensation premi-
ums.
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§21-1B-2. Definitions.

1 (a) “Employer” means any individual, person, corporation,
2 department, board, bureau, agency, commission, division,
3 office, company, firm, partnership, council or committee of the
4 state government, public benefit corporation, public authority
5 or political subdivision of the state or other business entity
6 which employs or seeks to employ an individual or individuals.

7 (b) “Commissioner” means the labor commissioner or his
8 or her designated agent.
9 (c) “Unauthorized worker” means a person who does not

10 have the legal right to be employed or is employed in violation
11 of law.
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12 (d) “Records” means records that may be required by the
13 commissioner of labor for the purposes of compliance with the
14 provisions of this article.

§21-1B-3. Unauthorized workers; employment prohibited.

1 (a) It is unlawful for any employer to employ, hire, recruit,
2 or refer, either for him or herself or on behalf of another, for
3 private or public employment within the state, an unauthorized
4 worker who is not duly authorized to be employed by law.

5 (b) Employers shall be required to verify a prospective
6 employee’s legal status or authorization to work prior to
7 employing the individual or contracting with the individual for
8 employment services.

9 (c) For purposes of this article, proof of legal status or

10 authorization to work includes, but is not limited to, a valid
11 social security card, a valid immigration or n