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Ch. 146] LABOR

®
CHAPTER 146

(H.B. 3117 - By Delegates Morgan, Martin, Argento, Cann,
Hartman, Hutchins, Palumbo, D. Poling, Staggers,
Swartzmiller and Andes)

[Passed March 7, 2007; in effect from passage.]
[Approved by the Governor on March 20, 2007.]

AN ACT to amend and reenact §21-11-6 of the Code of West
Virginia, 1931, as amended, relating to clarifying that
contractors must have a state contractors license in order to
submit a bid with the State of West Virginia.

Be it enacted by the Legislature of West Virginia:

That §21-11-6 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 11. WEST VIRGINIA CONTRACTOR LICENSING
ACT.

§21-11-6. Necessity for license; exemptions.

1 (a) No person may engage in this state in any act as a
2 contractor, or submit a bid to perform work as a contractor,
3 as defined in this article, unless such person holds a license
4 issued under the provisions of this article. No firm,
S partnership, corporation, association or other entity shall
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engage in contracting in this state unless an officer thereof
holds a license issued pursuant to this article.

(b) Any person to whom a license has been issued under
this article shall keep the license or a copy thereof posted in
a conspicuous position at every construction site where work
is being done by the contractor. The contractor's license
number shall be included in all contracting advertisements
and all fully executed and binding contracts. Any person
violating the provisions of this subsection shall be subject,
after hearing, to a warning, a reprimand, or a fine of not more
than two hundred dollars.

(c) Except as otherwise provided in this code, the
following are exempt from licensure:

(1) Work done exclusively by employees of the United
States Government, the State of West Virginia, a county,
municipality or municipal corporation, and any governmental
subdivision or agency thereof;

(2) The sale or installation of a finished product, material
or article or merchandise which is not actually fabricated into
and does not become a permanent fixed part of the structure;

(3) Work performed personally by an owner or lessee of
real property on property the primary use of which is for
agricultural or farming enterprise;

(4) A material supplier who renders advice concerning

use of products sold and who does not provide construction
or installation services;
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(5) Work performed by a public utility company
regulated by the West Virginia Public Service Commission
and its employees;

(6) Repair work contracted for by the owner of the
equipment on an emergency basis in order to maintain or
restore the operation of such equipment;

(7) Work performed by an employer's regular employees,
for which the employees are paid regular wages and not a
contract price, on property owned or leased by the employer
which is not intended for speculative sale or lease;

(8) Work personally performed on a structure by the
owner or occupant thereof; and

(9) Work performed when the specifications for such
work have been developed or approved by engineering
personnel employed by the owner of a facility by registered
professional engineers licensed pursuant to the laws of this
state when the work to be performed because of its
specialized nature or process cannot be reasonably or timely
contracted for within the general area of the facility.
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o
CHAPTER 147

(Com. Sub. for S.B. 21 - By Senator Bowman)

[Passed March 9, 2007; in eftect ninety days from passage.]
[Approved by the Governor on April 4, 2007.]

AN ACT to amend and reenact §21-11-14 of the Code of West
Virginia, 1931, as amended, relating to granting the West
Virginia Contractor Licensing Board the authority to take
disciplinary action including assessing a civil penalty against
a licensee for failure to satisfy an adverse judgment in favor of
a consumer entered by a magistrate or circuit court.

Be it enacted by the Legislature of West Virginia:

That §21-11-14 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 11. WEST VIRGINIA CONTRACTOR LICENSING
ACT.

§21-11-14. Disciplinary powers of the board.

1 (a) The board has the power and authority to impose the
2 following disciplinary actions:

3 (1) Permanently revoke a license;

4 (2) Suspend a license for a specified period,
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(3) Censure or reprimand a licensee;

(4) Impose limitations or conditions on the professional
practice of a licensee;

(5) Impose requirements for remedial professional
education to correct deficiencies in the education, training
and skill of a licensee;

(6) Impose a probationary period requiring a licensee to
report regularly to the board on matters related to the grounds
for probation; the board may withdraw probationary status if
the deficiencies that require the sanction are remedied;

(7) Order a contractor who has been found, after hearing,
to have violated any provision of this article or the rules of
the board to provide, as a condition of licensure, assurance of
financial responsibility. The form of financial assurance may
include, but is not limited to, a surety bond, a cash bond, a
certificate of deposit, an irrevocable letter of credit or
performance insurance: Provided, That the amount of
financial assurance required under this subdivision may not
exceed the total of the aggregate amount of the judgments or
liens levied against the contractor or the aggregate value of
any corrective work ordered by the board or both: Provided,
however, That the board may remove this requirement for
licensees against whom no complaints have been filed for a
period of five continuous years ; and

(8) A fine not to exceed one thousand dollars.
(b) No license issued under the provisions of this article

may be suspended or revoked without a prior hearing before
the board: Provided, That the board may summarily suspend
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a licensee pending a hearing or pending an appeal after
hearing upon a determination that the licensee poses a clear,
significant and immediate danger to the public health and
safety.

(c) The board may reinstate the suspended or revoked
license of a person if, upon a hearing, the board finds and
determines that the person is able to practice with skill and
safety.

(d) The board may accept the voluntary surrender of a
license: Provided, That the license may not be reissued unless
the board determines that the licensee is competent to resume
practice and the licensee pays the appropriate renewal fee.

(e) A person or contractor adversely affected by
disciplinary action may appeal to the board within sixty days
of the date the disciplinary action is taken. The board shall
hear the appeal within thirty days from receipt of notice of
appeal in accordance with the provisions of chapter
twenty-nine-a of this code. Hearings shall be held in
Charleston. The board may retain a hearing examiner to
conduct the hearings and present proposed findings of fact
and conclusions of law to the board for its action.

(f) Any party adversely affected by any action of the
board may appeal that action in either the circuit court of
Kanawha County, West Virginia, or in the circuit court of the
county in which the petitioner resides or does business,
within thirty days after the date upon which the petitioner
received notice of the final order or decision of the board.

(g) The following are causes for disciplinary action:
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(1) Abandonment, without legal excuse, of any
construction project or operation engaged in or undertaken by
the licensee;

(2) Willtul failure or refusal to complete a construction
project or operation with reasonable diligence, thereby
causing material injury to another;

(3) Willful departure from or disregard of plans or
specifications in any material respect without the consent of
the parties to the contract;

(4) Willful or deliberate violation of the building laws or
regulations of the state or of any political subdivision thereof;

(5) Willful or deliberate failure to pay any moneys when
due for any materials free from defect, or services rendered
in connection with the person’s operations as a contractor
when the person has the capacity to pay or when the person
has received sufficient funds under the contract as payment
for the particular construction work for which the services or
materials were rendered or purchased, or the fraudulent
denial of any amount with intent to injure, delay or defraud
the person to whom the debt is owed;

(6) Willful or deliberate misrepresentation of a material
fact by an applicant or licensee in obtaining a license or in
connection with official licensing matters;

(7) Willful or deliberate failure to comply in any material

respect with the provisions of this article or the rules of the
board;
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(8) Willfully or deliberately acting in the capacity of a
contractor when not licensed or as a contractor by a person
other than the person to whom the license is issued except as
an employee of the licensee;

(9) Willfully or deliberately acting with the intent to
evade the provisions of this article by: (i) Aiding or abetting
an unlicensed person to evade the provisions of this article;
(i1) combining or conspiring with an unlicensed person to
perform an unauthorized act; (ii1) allowing a license to be
used by an unlicensed person; or (iv) attempting to assign,
transfer or otherwise dispose of a license or permitting the
unauthorized use thereof;

(10) Engaging in any willful, fraudulent or deceitful act
in the capacity as a contractor whereby substantial injury is
sustained by another;

(11) Performing work which is not commensurate with a
general standard of the specific classification of contractor or
which is below a building or construction code adopted by
the municipality or county in which the work is performed;

(12) Knowingly employing a person or persons who do
not have the legal right to be employed in the United States;

(13) Failing to execute written contracts prior to
performing contracting work in accordance with section ten
of this article;

(14) Failing to abide by an order of the board; or

(15) Failing to satisfy a judgment or execution ordered by
a magistrate court, circuit court or arbitration board.
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(h) In all disciplinary hearings the board has the burden
of proof as to all matters in contention. No disciplinary action
may be taken by the board except on the affirmative vote of
at least six members thereof. Other than as specifically set
out herein, the board has no power or authority to impose or
assess damages.

°
CHAPTER 148

(Com. Sub. for H.B. 2747 - By Delegates Argento,

Barker, laquinta, Manchin, Martin, Perdue, Tucker, Yost,

Blair, Porter and Rowan)

[Passed March 10, 2007; in effect from passage.]
[Approved by the Governor on March 22, 2007.]

AN ACT to amend the Code of West Virginia, 1931, as amended,

by adding thereto anew article, designated §21-14-1, §21-14-2,
§21-14-3, §21-14-4, §21-14-5, §21-14-6, §21-14-7, §21-14-8
and §21-14-9; and to amend said code by adding thereto a new
article, designated §29-3D-1, §29-3D-2, §29-3D-3, §29-3D-4,
§29-3D-5, §29-3D-6, §29-3D-7, §29-3D-8 and §29-3D-9, all
relating to regulating plumbers and fire protection workers;
definitions; requiring plumbers to be licensed by the
Commissioner of Labor; requiring fire protection workers to be
licensed by the State Fire Marshal; exemptions from licensure;
rule-making authority for the Commissioner of Labor and the
State Fire Marshal; providingenforcement procedures; criminal
penalties; and providing that no political subdivision of the
state may mandate additional licensing requirements.
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Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended
by adding thereto a new article, designated §21-14-1,§21-14-2, §21-
14-3, §21-14-4, §21-14-5, §21-14-6, §21-14-7, §21-14-8 and §21-
14-9; and that said code be amended by adding thereto a new article,
designated §29-3D-1, §29-3D-2, §29-3D-3, §29-3D-4, §29-3D-5,
§29-3D-6, §29-3D-7, §29-3D-8 and §29-3D-9, all to read as follows:

Chapter
21. Labor.
29. Miscellaneous Boards and Commissions.

CHAPTER 21. LABOR.

ARTICLE 14. SUPERYVISION OF PLUMBING WORK.

§21-14-1.  Declaration of purpose.

§21-14-2.  Definitions.

§21-14-3.  License required; exemptions.

§21-14-4.  Rule-making authority.

§21-14-5.  Enforcement.

§21-14-6.  Denial, suspension and revocation of license.
§21-14-7.  Penalties.

§21-14-8.  Inapplicability of local ordinances.

§21-14-9.  Disposition of fees.

§21-14-1. Declaration of purpose.

The provisions of this article are intended to protect the
health, safety and welfare of the public as well as public and
private property by assuring the competence of those who
perform plumbing through licensure by the Commissioner of
Labor.

wnm oA W N -
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§21-14-2. Definitions.
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As used in this article;

(a) "License" means a valid and current license issued by
the Commissioner of Labor in accordance with the provisions
of this article.

(b) "Journeyman plumber" means a person qualified by
at least eight thousand hours of plumbing or related
experience and who is competent to instruct and supervise
the work of a plumber in training.

(c) "Master plumber" means a person with at least twelve
thousand hours of plumbing work experience and who is
competent to design plumbing systems, and to instruct and
supervise the plumbing work of journeyman plumbers, and
plumbers in training.

(d) "Plumber in training" means a person with interest in
and an aptitude for performing plumbing work but who alone
is not capable of performing plumbing work, and who has
fewer than eight thousand hours of plumbing experience.

(e) "Plumbing" means the practice, materials and fixtures
utilized within a building in the installation, extension and
alteration of all piping, fixtures, water treatment devices,
plumbing appliances and appurtenances, in connection with
sanitary drainage or storm drainage facilities; the plumbing
venting systems; medical gas systems; fuel oil and gas piping
for residential, commercial and institutional facilities;
backflow preventers; and public or private water supply
systems, as defined by the state building code.
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() “Single family dwelling” means a building which is
occupied as, or designed or intended for occupancy as, a
single residence for one or more persons.

§21-14-3. License required; exemptions.
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(a) On and after the first day of January, two thousand
nine, a person performing or offering to perform plumbing
work in this state shall have a license issued by the
Commissioner of Labor, in accordance with the provisions of
this article.

(b) A person licensed under this article must carry a copy
of the license on any job in which plumbing work is being
performed.

(c) This article does not apply to:

(1) A person who personally performs plumbing work on
a single family dwelling owned or leased by that person or by
a member of that person’s immediate family;

(2) A person who performs plumbing at any
manufacturing plant or other industrial establishment as an
employee of the person, firm or corporation operating the
plant or establishment;

(3) A person who performs plumbing work while
employed by an employer who engages in the business of
selling appliances at retail, so long as such plumbing work is
performed incidental to the installation or repair of appliances
sold by the employer;

1286



Ch. 148] LABOR

22
23
24

25
26
27
28
29
30

31
32
33
34
35

36
37
38

39
40

(4) A person who, while employed by a public utility or
its affiliate, performs plumbing in connection with the
furnishing of public utility service;

(5) A person who performs plumbing work while
engaging in the business of installing, altering or repairing
water distribution or drainage lines outside the foundation
walls of a building, public or private sewage treatment or
water treatment systems including all associated structures or
buildings, sewers or underground utility services;

(6) A person who performs plumbing work while
engaged in the installation, extension, dismantling,
adjustment, repair, servicing or alteration of a heating
ventilation and air conditioning (HVAC) system, air-veyor
system, air exhaust system or air handling system;

(7) A person who performs plumbing work at a coal mine
that is being actively mined or where coal is being processed;
or

(8) A person who performs plumbing work at
manufacturing, industrial and natural gas facilities.

§21-14-4. Rule-making authority.

1
2
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The Commissioner of Labor shall propose rules for
legislative approval, in accordance with the provisions of
article three, chapter twenty-nine-a of this code, for the
implementation and enforcement of the provisions of this
article, which shall provide:
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(1) Standards and procedures for issuing and renewing
licenses, including classifications of licenses as defined in
this article, applications, examinations and qualifications;

(2) Provisions for the granting of licenses without
examination, to applicants who present satisfactory evidence
of having the expertise required to perform work at the level
of the classifications defined in this article and who apply
for licensure on or before the first day of July, two thousand
nine: Provided, That if a license issued under the authority
of this subsection subsequently lapses, the applicant is
subject to all licensure requirements, including the
examination,;

(3) Reciprocity provisions;

(4) Procedures for investigating complaints and revoking
or suspending licenses, including appeal procedures;

(5) Fees for testing, issuance and renewal of licenses, and
other costs necessary to administer the provisions of this
article;

(6) Enforcement procedures; and

(7) Any other rules necessary to effectuate the purposes
of this article.

§21-14-5. Enforcement.

1

The Commissioner of Labor and his or her Deputy

2 Commissioner or any compliance officer of the Division of
3 Labor as authorized by the Commissioner of Labor is
4 authorized to enforce the provisions of this article, and may,
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at reasonable hours, enter any building or premises where
plumbing work is performed and issue cease and desist
orders for noncompliance.

§21-14-6. Denial, suspension and revocation of license.
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(a) The Commissioner of Labor may deny a license to
any applicant who fails to comply with the rules established
by the Commissioner of Labor, or who lacks the necessary
qualifications.

(b) The Commissioner of Labor may, upon complaint or
upon his or her own inquiry, and after notice to the licensee,
suspend or revoke a licensee’s license if:

(1) The license was granted upon an application or
documents supporting the application which materially
misstated the terms of the applicant’s qualifications or
experience;

(2) The licensee subscribed or vouched for a material
misstatement in his or her application for licensure;

(3) The licensee incompetently or unsafely performs
plumbing work; or

(4) The licensee violated any statute of this state, any
legislative rule or any ordinance of any municipality or
county of this state which protects the consumer or public
against unfair, unsafe, unlawful or improper business
practices.
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§21-14-7. Penalties.
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(a) On and after the first day of January, two thousand
nine, a person performing or offering to perform plumbing
work without a license issued by the Commissioner of Labor,
is subject to a cease and desist order.

(b) Any person continuing to engage in plumbing work
after the issuance of a cease and desist order is guilty of a
misdemeanor and, upon conviction thereof;, is subject to the
following penalties:

(1) For the first offense, a fine of not less than two
hundred dollars nor more than one thousand dollars;

(2) For the second offense, a fine of not less than five
hundred dollars nor more than two thousand dollars, or
confinement in jail for not more than six months, or both;

(3) For the third and subsequent offenses, a fine of not
less than one thousand dollars nor more than five thousand
dollars, and confinement in jail for not less than thirty days
nor more than one year.

(c) A separate offense means each day, after official
notice is given, that a person performs plumbing work that is
unlawful or is not in compliance with the provisions of this
article.

(d) The Commissioner of Labor may institute
proceedings in the circuit court of the county where the
alleged violation of the provisions of this article occurred or
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are occurring to enjoin any violation of any provision of this
article. A circuit court by injunction may compel compliance
with the provisions of this article, with the lawful orders of
the Commissioner of Labor and with any final decision of the
Commissioner of Labor. The Commissioner of Labor shall be
represented in all such proceedings by the Attorney General
or his or her assistants.

(e) Any person adversely affected by an action of the
Commissioner of Labor may appeal the action pursuant to the
provisions of chapter twenty-nine-a of this code.

§21-14-8. Inapplicability of local ordinances.

NN R W

On and after the first day of January, two thousand nine,
a political subdivision of this state may not require, as a
condition precedent to the performance of plumbing work in
the political subdivision, a person who holds a valid and
current license issued under the provisions of this article, to
have any other license or other evidence of competence as a
plumber.

§21-14-9. Disposition of fees.

1
2
3
4
5

All fees paid pursuant to the provisions of this article,
shall be paid to the Commissioner of Labor and deposited in
a special revenue account with the State Treasurer for the use
of the Commissioner of Labor to enforce the provisions of
this article.

CHAPTER 29. MISCELLANEOUS BOARDS AND
COMMISSIONS.
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ARTICLE 3D. SUPERVISION OF FIRE PROTECTION
WORK.

§29-3D-1.  Declaration of purpose.

§29-3D-2. Definitions.

§29-3D-3. License required; exemptions.

§29-3D-4. Rule-making authority.

§29-3D-5. Enforcement.

§29-3D-6. Denial, suspension and revocation of license.
§29-3D-7. Penalties.

§29-3D-8. Inapplicability of local ordinances.
§29-3D-9. Disposition of fees.

§29-3D-1. Declaration of purpose.

1 The provisions of this article are intended to protect the
2 health, safety and welfare of the public as well as public and
3 private property by assuring the competence of those who
4 perform fire protection work through licensure by the State
5 Fire Marshal.

§29-3D-2. Definitions.

[

As used in this article:

(a) "Fire protection layout technician" is an individual
who has achieved National Institute for Certification in
Engineering Technologies (NICET) Level III or higher
certification, and who has the knowledge, experience and
skills necessary to layout fire protection systems based on
engineering design documents.

NN LW
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(b) “Fire protection system” means any fire protection
suppression device or system designed, installed and
maintained in accordance with the applicable National Fire
Protection Association (NFPA) codes and standards, butdoes
not include public or private mobile fire vehicles.

(c) "Fire protection work" means the installation,
alteration, extension, maintenance, or testing of all piping,
materials and equipment inside a building, including the use
of shop drawings prepared by a fire protection layout
technician, in connection with the discharge of water, other
special fluids, chemicals or gases and backflow preventers
for fire protection for the express purpose of extinguishing or
controlling fire.

(d) "Journeyman sprinkler fitter" means a person
qualified by at least ten thousand hours of work experience
installing, adjusting, repairing and dismantling fire protection
systems and who is competent to instruct and supervise the
fire protection work of a sprinkler fitter in training.

(e) "License" means a valid and current license issued by
the State Fire Marshal in accordance with the provisions of
this article.

(f) "Sprinkler fitter in training" means a person with
interest in and an aptitude for performing fire protection work
but who alone is not capable of performing such work, and
who has fewer than ten thousand hours of experience
installing, adjusting, repairing and dismantling fire protection
systems.
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§29-3D-3. License required; exemptions.
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(a) On and after the first day of January, two thousand
nine, a person performing or offering to perform fire
protection work in this state shall have a license issued by the
State Fire Marshal, in accordance with the provisions of this
article.

(b) A person licensed under this article must carry a copy
of the license on any job in which fire protection work is
being performed.

(c) This article does not apply to:

(1) A person who personally performs fire protection
work on a single family dwelling owned or leased, and
occupied by that person;

(2) A person who performs fire protection work at any
manufacturing plant or other industrial establishment as an
employee of the person, firm or corporation operating the
plant or establishment;

(3) A person who, while employed by a public utility or
its affiliate, performs fire protection work in connection with
the furnishing of public utility service.

(4) A person who performs fire protection work while
engaging in the business of installing, altering or repairing
water distribution or drainage lines outside the foundation
walls of a building, public or private sewage treatment or
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water treatmentsystems including all associated structures or
buildings, sewers or underground utility services;

(5) A person who performs fire protection work while
engaged in the installation, extension, dismantling,
adjustment, repair or alteration of a heating ventilation and
air conditioning (HVAC) system, air-veyor system, air
exhaust system or air handling system; or

(6) A person who performs fire protection work at a coal
mine that is being actively mined or where coal is being
processed.

§29-3D-4. Rule-making authority.
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The State Fire Marshal shall propose rules for legislative
approval, in accordance with the provisions of article three,
chapter twenty-nine-a of this code, for the implementation
and enforcement of the provisions of this article, which shall
provide:

(1) Standards and procedures for issuing and renewing
licenses, including classifications of licenses as defined in
this article, applications, examinations and qualifications;

(2) Provisions for the granting of licenses without
examination, to applicants who present satisfactory evidence
of having the expertise required to perform work at the level
of the classifications defined in this article and who apply for
licensure on or before the first day of July, two thousand
nine: Provided, That if a license issued under the authority
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of this subsection subsequently lapses, the applicant is
subject to all licensure requirements, including the
examination;

(3) Reciprocity provisions;

(4) Procedures for investigating complaints and revoking
or suspending licenses, including appeal procedures;

(5) Fees for testing, issuance and renewal of licenses, and
other costs necessary to administer the provisions of this
article;

(6) Enforcement procedures; and

(7) Any other rules necessary to effectuate the purposes
of this article.

§29-3D-5. Enforcement.

1
2
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The State Fire Marshal and his or her deputy fire marshal,
assistant fire marshal or assistant fire marshal-in-training, is
authorized to enforce the provisions of this article, and may,
at reasonable hours, enter any building or premises where fire
protection work is performed and issue citations for
noncompliance.

§29-3D-6. Denial, suspension and revocation of license.

1
2

(a) The State Fire Marshal may deny a license to any
applicant who fails to comply with the rules established by
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the State Fire Marshal, or who lacks the necessary
qualifications.

(b) The State Fire Marshal may, upon complaint or upon
his or her own inquiry, and after notice to the licensee,
suspend or revoke a licensee’s license if:

(1) The license was granted upon an application or
documents supporting the application which materially
misstated the terms of the applicant’s qualifications or
experience;

(2) The licensee subscribed or vouched for a material
misstatement in his or her application for licensure;

(3) The licensee incompetently or unsafely performs
plumbing or fire protection work; or

(4) The licensee violated any statute of this state, any
legislative rule or any ordinance of any municipality or
county of this state which protects the consumer or public
against unfair, unsafe, unlawful or improper business
practices.

§29-3D-7. Penalties.
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(a) On and after the first day of January, two thousand
nine, a person performing or offering to perform fire
protection work without a license issued by the State Fire
Marshal, is subject to a citation.

(b) Any person continuing to engage in fire protection
work after the issuance of a citation is guilty of a
misdemeanor and, upon conviction thereof, is subject to the
following penalties:

1297



9
10

11
12
13

14
15
16
17

18
19
20
21

22
23
24
25
26
27
28
29
30
31

32
33
34

LABOR [Ch. 148

(1) For the first offense, a fine of not less than two
hundred dollars nor more than one thousand dollars;

(2) For the second offense, a fine of not less than five
hundred dollars nor more than two thousand dollars, or
confinement in jail for not more than six months, or both;

(3) For the third and subsequent offenses, a fine of not
less than one thousand dollars nor more than five thousand
dollars, and confinement in jail for not less than thirty days
nor more than one year.

(c) A separate offense means each day, after official
notice is given, that a person performs fire protection work
that is unlawful or is not in compliance with the provisions of
this article.

(d) The State Fire Marshal may institute proceedings in
the circuit court of the county where the alleged violation of
the provisions of this article occurred or are now occurring to
enjoin any violation of any provision of this article. A circuit
court by injunction may compel compliance with the
provisions of this article, with the lawful orders of the State
Fire Marshal and with any final decision of the State Fire
Marshal. The State Fire Marshal shall be represented in all
such proceedings by the Attorney General or his or her
assistants.

(e) Any person adversely affected by an action of the
State Fire Marshal may appeal the action pursuant to the
provisions of chapter twenty-nine-a of this code.

§29-3D-8. Inapplicability of local ordinances.

1
2
3

On and after the first day of January, two thousand nine,
a political subdivision of this state may not require, as a
condition precedent to the performance of fire protection
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work in the political subdivision, a person who holds a valid
and current license issued under the provisions of this article,
to have any other license or other evidence of competence as
a fire protection worker.

NN A

§29-3D-9. Disposition of fees.

1 All fees paid pursuant to the provisions of this article,
2 shall be paid to the State Fire Marshal and deposited in a
special revenue account with the State Treasurer for the use
of the State Fire Marshal as provided in subsection (c),
section twelve-b, article three of this chapter.
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CHAPTER 149

(S.B. 526 - By Senators Jenkins, Sprouse, Bailey and Plymale)

[Passed March 10, 2007; in effect ninety days from passage.]
[Approved by the Governor April 4, 2007.]

AN ACT to amend and reenact §7-14-15 of the Code of West
Virginia, 1931, as amended; and to amend and reenact §8-14-
19 of said code, all relating to the political activities of deputy
sheriffs and municipal police officers; amending the list of
prohibited political activities by deputy sheriffs and municipal
police officers; providing certain exceptions; prohibiting deputy
sheriffs and municipal police officers from being candidates for
or holding public office in the county or municipality where
employed; prohibiting deputy sheriffs and municipal police
officers from soliciting political contributions or donations
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from members or employees of the county or municipality;
setting forth certain permissible activities; and providing
penalties for appointed or elected officials who violate the
provisions of this bill.

Be it enacted by the Legislature of West Virginia:

That §7-14-15 of the Code of West Virginia, 1931, as amended,
be amended and reenacted; and that §8-14-19 of said code be
amended and reenacted, all to read as follows:

Chapter
7. County Commissions and Officers.
8. Municipal Corporations

CHAPTER 7. COUNTY COMMISSIONS AND OFFICERS.
ARTICLE 14. CIVIL SERVICE FOR DEPUTY SHERIFFS.
§7-14-15. Political activities of members prohibited; exceptions.

1 (a) A deputy sheriff covered by the provisions of this
article may not:

\S]

(1) Solicit any assessment, subscription or contribution
for any political party, committee or candidate from any
person who is a member or employee of the county sheriff’s
department by which they are employed,;

(@)W, RN S V]

7 (2) Use any official authority or influence, including, but
8 not limited to, the wearing by a deputy sheriff of his or her
9 uniform, for the purpose of interfering with or affecting the
10 nomination, election or defeat of any candidate or the passage
11 ordefeat of any ballot issue: Provided, That this subdivision
12 shall not be construed to prohibit any deputy sheriff from
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casting his or her vote at any election while wearing his or
her uniform;

(3) Coerce or command anyone to pay, lend or contribute
anything of value to a party, committee, organization, agency
or person for the nomination, election or defeat of a ballot
issue; or

(4) Be a candidate for or hold any other public office in
the county in which he or she is employed: Provided, That
any deputy sheriff that is subject to the provisions of 5 U. S.
C. §1501, et seq., may not be a candidate for elective office.

(b) Other types of partisan or nonpartisan political
activities not inconsistent with the provisions of subsection
(a) of this section are permissible political activities for
deputy sheriffs.

(c) No person may be appointed or promoted to or
demoted or dismissed from any position held by a deputy
sheriff or in any way favored or discriminated against
because of his or her engagement in any political activities
authorized by the provisions of this section. Any elected or
appointed official who violates the provisions of this
subsection is guilty of a misdemeanor and, upon conviction
thereof, shall be punished by the penalties contained in
section twenty-six, article fifteen, chapter eight of this code.

(d) Any deputy sheriff violating the provisions of this
section shall have his appointment vacated and he shall be
removed, in accordance with the pertinent provisions of this
section.
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(e) Any three residents of the county may file their
written petition with the civil service commission thereof
setting out therein the grounds upon which a deputy sheriff
of such county should be removed for a violation of
subsection (a) of this section. Notice of the filing of such
petition shall be given by the commission to the accused
deputy, which notice shall require him to file a written
answer to the charges set out in the petition within thirty days
of the date of such notice. The petition and answer thereto, if
any, shall be entered upon the records of the civil service
commission. If the answer is not filed within the time stated,
or any extension thereof for cause which in the discretion of
the civil service commission may be granted, an order shall
be entered by the commission declaring the appointment of
the deputy vacated. If such answer is filed within the time
stated, or any extension thereof for cause which in the
discretion of the civil service commission may be granted,
the accused deputy may demand within such period a public
hearing on the charges, or the civil service commission may,
in its discretion and without demand therefor, set a date and
time for a public hearing on the charges, which hearing shall
be within thirty days of the filing of said answer, subject,
however, to any continuances which may in the discretion of
the civil service commission be granted. A written record of
all testimony taken at such hearing shall be kept and
preserved by the civil service commission, which record shall
be sealed and not be open to public inspection if no appeal be
taken from the action of the commission. The commission at
the conclusion of the hearing, or as soon thereafter as
possible, shall enter an order sustaining, in whole or in part,
the charges made or shall dismiss the charges as unfounded.
In the event the charges are sustained in whole or in part, the
order shall also declare the appointment of such deputy to be
vacated and thereupon the sheriff shall immediately remove
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the deputy from his office and from the payroll of the county.
Notice of the action of the commission shall be given by
registered letter to the county court and the sheriff. If the
sheriff fails to immediately comply with the order of the
commission, he shall be punished for contempt, upon
application of the commission to the circuit court of the
county.

(f) An appeal from the ruling of the commission may be
had in the same manner and within the same time as specified
in section seventeen of this article for an appeal from a ruling
of a commission after hearing held in accordance with the
provisions of said section.

CHAPTER 8. MUNICIPAL CORPORATIONS.

ARTICLE 14. LAW AND ORDER; POLICE FORCE OR

DEPARTMENTS; POWERS,
AUTHORITY AND DUTIES OF LAW-
ENFORCEMENT OFFICIALS AND
POLICEMEN; POLICE MATRONS;
SPECIAL SCHOOL ZONE AND
PARKING LOT OR PARKING
BUILDING POLICE OFFICERS;
CIVIL SERVICE FOR CERTAIN
POLICE DEPARTMENTS.

§8-14-19. Political activities of members prohibited; exceptions.

1

2
3

(a) A member of a paid police department may not:

(1) Solicit any assessment, subscription or contribution
for any political party, committee or candidate from any
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person who is a member or employee of the municipality by
which they are employed;

(2) Use any official authority or influence, including, but
not limited to, the wearing by a municipal police officer of
his or her uniform for the purpose of interfering with or
affecting the nomination, election or defeat of any candidate
or the passage or defeat of any ballot issue: Provided, That
this subdivision shall not be construed to prohibit any
municipal police officer from casting his or her vote at any
election while wearing his or her uniform;

(3) Coerce or command anyone to pay, lend or contribute
anything of value to a party, committee, organization, agency
or person for the nomination, election or defeat of a ballot
issue; or

(4) Be a candidate for or hold any other public office in
the municipality in which he or she is employed: Provided,
That any municipal police officer that is subject to the
provisions of 5 U. S. C. §1501, er seq., may not be a
candidate for elective office.

(b) Other types of partisan or nonpartisan political
activities not inconsistent with the provisions of subsection
(a) of this section are permissible political activities for
municipal police officers.

(c) No person may be appointed or promoted to or
demoted or dismissed from any position held by a municipal
police officer or in any way favored or discriminated against
because of his or her engagement in any political activities
authorized by the provisions of this section. Any elected or
appointed official who violates the provisions of this
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subsection is guilty of a misdemeanor and, upon conviction
thereof, shall be punished by the penalties contained in
section twenty-six, article fifteen of this chapter.

(d) Any member of any such paid police department
violating the provisions of this section shall have his
appointment vacated and he shall be removed, in accordance
with the pertinent provisions of this section.

(e) Any three residents of any such city may file their
written petition with the policemen's civil service
commission thereof setting out therein the grounds upon
which a member of the paid police department of such city
should be removed for a violation of subsection (a) of this
section. Notice of the filing of such petition shall be given by
said commission to the accused member, which notice shall
require the said member to file a written answer to the
charges set out in the petition within thirty days of the date of
said notice. The said petition and answer thereto, if any, shall
be entered upon the records of the commission. If such
answer is not filed within the time stated, or any extension
thereof for cause which in the discretion of the commission
may be granted, an order shall be entered by the commission
declaring the appointment of said member vacated; if such
answer is filed within the time stated, or any extension
thereof for cause which in the discretion of the commission
may be granted, the accused member may demand within
such period a public hearing on the charges, or the
commission may, in its discretion and without demand
therefor, set a time for a public hearing on said charges,
which hearing shall be within thirty days of the filing of said
answer, subject, however, to any continuances which may in
the discretion of the commission be granted. A written record
of all testimony taken at such hearing shall be kept and
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preserved by the commission, which record shall be sealed
and not be open to public inspection, if no appeal be taken
from the action of the commission. The commission at the
conclusion of the hearing, or as soon thereafter as possible,
shall enter an order sustaining, in whole or in part, the
charges made or shall dismiss the charges as unfounded. In
the event the charges are sustained in whole or in part, the
order shall also declare the appointment of said member to be
vacated and thereupon the proper municipal authorities shall
immediately remove said member from the police force and
from the payroll of said city. Notice of the action of the
commission shall be given by registered letter to the mayor
and chief of police of the city; and for failure to immediately
comply with the order of the commission such officer or
officers shall be punished for contempt, upon application of
the commission to the circuit court of the county in which the
city or the major portion of the territory thereof is located.

(f) An appeal from the ruling of the commission may be
had in the same manner and within the same time as specified
in section twenty of this article for an appeal from a ruling of
a commission after hearing held in accordance with the
provisions of said section.

1306



Ch. 150] LAwW ENFORCEMENT

®
CHAPTER 150

(S.B. 505 - By Senators Foster and Unger)

[Passed March 10, 2007; in effect ninety days from passage.]
[Approved by the Governor on April 4, 2007.]

AN ACT to amend and reenact §15-2-25a, §15-2-25b, §15-2-26,
§15-2-27,§15-2-27a, §15-2-28, §15-2-29, §15-2-30, §15-2-31,
§15-2-31a, §15-2-31b, §15-2-32, §15-2-33, §15-2-34, §15-2-
35, §15-2-37, §15-2-38, §15-2-39 and §15-2-44 of the Code of
West Virginia, 1931, as amended, all relating to the West
Virginia State Police Death, Disability and Retirement Fund;
meaning of terms; definitions; continuation of Death, Disability
and Retirement Fund; designating the Consolidated Public
Retirement Board as administrator of fund; retirement; awards
and benefits; leased employees; retirement annual annuity
adjustments; credit toward retirement for member’s prior
military service; credit toward retirement when employee has
joined armed forces in time of armed conflict; qualified
military service; awards and benefits for disability incurred in
performance of duty; awards and benefits for disability due to
other causes; disability physical examinations; termination;
application for disability benefit; determinations; annual report
on disability retirement experience; retirant not to exercise
police authority; retention of group insurance; awards and
benefits to dependents of member when the member dies in
performance of duty; dependents of a duty disability retirant;
dependent child scholarship and amount; awards and benefits
to dependents of employee when the employee dies from
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nonservice-connected causes; awards and benefits to
dependents of retirant or after employee serves twenty years;
refunds to certain employees upon discharge or resignation;
deferred retirement; refunds to dependents upon death of
member not eligible for benefits; dependent child or children;
and federal law maximum benefit limitations.

Be it enacted by the Legislature of West Virginia:

That §15-2-25a, §15-2-25b, §15-2-26, §15-2-27, §15-2-27a,
§15-2-28, §15-2-29, §15-2-30, §15-2-31, §15-2-31a, §15-2-31b,
§15-2-32, §15-2-33, §15-2-34, §15-2-35, §15-2-37, §15-2-38,
§15-2-39 and §15-2-44 of the Code of West Virginia, 1931, as
amended, be amended and reenacted, all to read as follows:

ARTICLE 2. WEST VIRGINIA STATE POLICE.

§15-2-25a.
§15-2-25b.

§15-2-26.

§15-2-27.

§15-2-27a.

§15-2-28.

§15-2-29.
§15-2-30.
§15-2-31.

§15-2-31a.
§15-2-31b.

§15-2-32.
§15-2-33.

§15-2-34.

§15-2-35.

Meaning of terms.

Definitions.

Continuation of Death, Disability and Retirement Fund; designating the
Consolidated Public Retirement Board as administrator of fund.

Retirement; awards and benefits; leased employees.

Retirement annual annuity adjustments.

Credit toward retirement for members’s prior military service; credit toward
retirement when employee has joined armed forces in time of armed
conflict; qualified military service.

Awards and benefits for disability incurred in performance of duty.

Awards and benefits for disability due to other causes.

Disability physical examinations; termination.

Application for disability benefit; determinations.

Annual report on disability retirement experience.

Retirant not to exercise police authority; retention of group insurance.

Awards and benefits to dependents of member when the member dies in
performance of duty; to dependents of a duty disability retirant; dependent
child scholarship and amount.

Awards and benefits to dependents of employee when the employee dies from
nonservice-connected causes.

Awards and benefits to dependents of retirant or after an employee serves
twenty years.
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§15-2-37.

§15-2-38.
§15-2-39.
§15-2-44.
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Refunds to certain employees upon discharge or resignation; deferred
retirement.

Refund to dependents upon death of member not eligible for benefits.

Dependent child or children.

Federal law maximum benefit limitations.

§15-2-25a. Meaning of terms.

AN bW

Any term used in this article relating to the Death,
Disability and Retirement Fund has the same meaning as
when used in a comparable context of the laws of the United
States, unless a different meaning is clearly required. Any
reference in this article to the Internal Revenue Code means
the Internal Revenue Code, as it has been amended.

§15-2-25b. Definitions.

1

e o]

10
11

12

As used in this article, unless the context clearly requires
a different meaning:

(a) "Agency" means the West Virginia State Police.

(b) "Beneficiary" means a surviving spouse or other
surviving beneficiary who is entitled to, or will be entitled to,
an annuity or other benefit payable by the fund.

(c) "Board" means the West Virginia Consolidated Public
Retirement Board created pursuant to article ten-d, chapter

five of this code.

(d) "Dependent child" means any unmarried child or
children born to or adopted by a member of the fund who is:

(1) Under the age of eighteen;
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(2) After reaching eighteen years of age, continues as a
full-time student in an accredited high school, college,
university,business or trade school, until the child or children
reaches the age of twenty-three years; or

(3) Is financially dependent on the member by virtue of
a permanent mental or physical disability upon evidence
satisfactory to the board.

(e) "Dependent parent" means the member’s parent or
step-parent claimed as a dependent by the member for federal
income tax purposes at the time of the member’s death.

(f) "Employee" means any person regularly employed in
the service of the agency as a law-enforcement officer before
the twelfth day of March, one thousand nine hundred nine-
four, and who is eligible to participate in the fund.

(g) "Fund", "plan" or "system" means the West Virginia
State Police Death, Disability and Retirement Fund.

(h) "Law-enforcement officer" means an individual
employed or otherwise engaged in either a public or private
position which involves the rendition of services relating to
enforcement of federal, state or local laws for the protection
of public or private safety, including, but not limited to,
positions as deputy sheriffs, police officers, marshals,
bailiffs, court security officers or any other law-enforcement
position which requires certification, but excluding positions
held by elected sheriffs or appointed chiefs of police whose
duties are determined by the board to be purely
administrative in nature.
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(1) "Member" means any person who has contributions
standing to his or her credit in the fund and who has not yet
entered into retirement status.

(j) "Partially disabled" means an employee's inability, on
aprobable permanent basis, to perform the essential duties of
a law-enforcement officer by reason of any medically
determinable physical or mental impairment which has lasted
or can be expected to last for a continuous period of not less
than twelve months, but which impairment does not preclude
the employee from engaging in other types of nonlaw-
enforcement employment.

(k) "Physical or mental impairment" means an
impairment that results from an anatomical, physiological or
psychological abnormality that is demonstrated by medically
accepted clinical and laboratory diagnostic techniques.

(1) "Retirant " or "retiree" means any former member who
is receiving an annuity payable by the fund;

(m) "Surviving spouse" means the person to whom the
member was legally married at the time of the member’s
death and who survived the member.

(n) "Totally disabled" means an employee's probable
permanent inability to engage in substantial gainful activity
by reason of any medically determined physical or mental
impairment that can be expected to result in death or that has
lasted or can be expected to last for a continuous period of
not less than twelve months. For purposes of this subsection,
an employee is totally disabled only if his or her physical or
mental impairments are so severe that he or she is not only
unable to perform his or her previous work as an employee
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of the agency but also cannot, considering his or her age,
education and work experience, engage in any other kind of
substantial gainful employment which exists in the state
regardless of whether: (1) The work exists in the immediate
area in which the employee lives; (2) a specific job vacancy
exists; or (3) the employee would be hired if he or she
applied for work.

§15-2-26. Continuation of Death, Disability and Retirement

Fund; designating the Consolidated Public
Retirement Board as administrator of fund.

(a) There is continued the Death, Disability and
Retirement Fund created for the benefit of members, retirants

and any dependents of retirants or deceased members of the
fund.

(b) There shall be deducted from the monthly payroll of
each employee and paid into the fund six percent of the
amount of his or her salary: Provided, That beginning on the
first day of July, one thousand nine hundred ninety-four,
there shall be deducted from the monthly payroll of each
employee and paid into the fund seven and one-half percent
of the amount of his or her salary: Provided, however, That
on and after the first day of July, one thousand nine hundred
ninety-five, there shall be deducted from the monthly payroll
of each employee and paid into the fund nine percent of the
amount of his or her salary. An additional twelve percent of
the monthly salary of each employee shall be paid by the
State of West Virginia monthly into the fund out of the
annual appropriation for the agency: Provided further, That
beginning on the first day of July, one thousand nine hundred
ninety-five, the agency shall pay thirteen percent of the
monthly salary of each employee into the fund: And provided
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further, That beginning on the first day of July, one thousand

nine hundred ninety-six, the agency shall pay fourteen
percent of the monthly salary of each employee into the fund:
And provided further, That on and after the first day of July,
one thousand nine hundred ninety-seven, the agency shall
pay fifteen percent of the monthly salary of each employee
into the fund. There shall also be paid into the fund amounts
that have previously been collected by the superintendent of
the agency on account of payments to employees for court
attendance and mileage, rewards for apprehending wanted
persons, fees for traffic accident reports and photographs,
fees for criminal investigation reports and photographs, fees
for criminal history record checks, fees for criminal history
record reviews and challenges or from any other sources
designated by the superintendent. All moneys payable into
the fund shall be deposited in the State Treasury and the
board shall keep a separate account thereof.

(c) Notwithstanding any other provisions of this article,
forfeitures under the fund shall not be applied to increase the
benefits any member would otherwisereceiveunder the fund.

(d) The moneys in this fund, and the right of a member to
a retirement allowance, to the return of contributions, or to
any benefit under the provisions of this article, are exempt
from any state or municipal tax; are not subject to execution,
garnishment, attachment or any other process whatsoever,
with the exception that the benefits or contributions under the
fund are subject to "qualified domestic relations orders" as
that term is defined in Section 414(p) of the Internal Revenue
Code with respect to govemmental plans; and are
unassignable except as is provided in this article. The fund
shall be administered by the board created pursuant to article
ten-d, chapter five of this code.
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(e) All moneys paid into and accumulated in the fund,
except amounts designated or set aside by the awards, shall
be invested by the West Virginia Investment Management
Board as provided by law.

§15-2-27. Retirement; awards and benefits; leased employees.

w N~

NN LB
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(a) The board shall retire any member of the fund who
has filed with the board his or her voluntary petition in
writing for retirement and:

(1) Has or shall have completed twenty-five years of
service as a member of the fund (including military service
credit granted under the provisions of section twenty-eight of
this article);

(2) Has or shall have attained the age of fifty years and
has or shall have completed twenty years of service as a
member of the fund (excluding military service credit granted
under section twenty-eight of this article); or

(3) Being under the age of fifty years has or shall have
completed twenty years of service as a member of the fund
(excluding military service credit granted under section
twenty-eight of this article).

(b) When the board retires any member under any of the
provisions of this section, the member is entitled to receive
annually and shall be paid from the fund in equal monthly
installments during his or her lifetime while in status of
retirement, one or the other of two amounts, whicheveris the
greater:
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(1) An amount equal to five and one-half percent of the
aggregate of salary paid to the employee during the whole
period of service as an employee of the agency; or

(2) The sum of six thousand dollars.

When a member has or shall have served twenty years or
longer but less than twenty-five years as a member of the
fund and is retired under any of the provisions of this section
before he or she has attained the age of fifty years, payment
of monthly installments of the amount of retirement award to
the member shall commence on the day following the date he
or she attains the age of fifty years. Beginning on the
fifteenth day of July, one thousand nine hundred ninety-four,
in no event may the provisions of section thirteen, article
sixteen, chapter five of this code be applied in determining
eligibility to retire with either immediate or deferred
commencement of benefit.

(c) A member meeting the age and service requirements
of this section who terminates employment at two thousand
four hundred hours may begin to receive retirement annuity
payments immediately upon termination of employment. Any
member meeting the age and service requirements of this
section who terminates employment at a time of day other
than two thousand four hundred hours shall receive a pro rata
share of a full day's amount for that day. Upon receipt of
properly executed forms from the agency and the member,
the board shall process the member's retirement petition and
commence annuity payments as soon as administratively
feasible.

(d) Any individual who is a leased employee is not

eligible to participate in the fund. For purposes of this fund,
a "leased employee" means any individual who performs
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services as an independent contractor or pursuant to an
agreement with an employee leasing organization or other
similar organization. If a question arises regarding the status
of an individual as a leased employee, the board has final
power to decide the question.

§15-2-27a. Retirement annual annuity adjustments.
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(a) Every retirant of the fund who is fifty-five years of
age or older and who is retired by the board under the
provisions of section twenty-seven of this article; every
retirant of the fund who is retired by the board under the
provisions of section twenty-nine or thirty of this article; and
every beneficiary receiving a benefit pursuant to section
thirty-three or thirty-four of this article is eligible to receive
an annual retirement annuity adjustment equal to three and
seventy-five hundredths percent of his or her retirement
award or beneficiary award. The adjustments may not be
retroactive. Yearly adjustments shall begin upon the first day
of July of each year. The annuity adjustments shall be paid to
the retirants or beneficiaries from the fund in equal monthly
installments while in status of retirement or payment of
beneficiary award. The annuity adjustments shall supplement
the retirement awards and benefits as provided in this article.

(b) Any retirant or beneficiary who receives a benefit
pursuant to the provisions of section twenty-nine, thirty,
thirty-three or thirty-four of this article shall begin to receive
the annual annuity adjustment one year after the
commencement of the benefit on the next July first:
Provided, That if the retirant has been retired for less than
one year or if the beneficiary has been in receipt of
beneficiary payments for less than one year when the first
annuity adjustment is given on that July first, that first
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annuity adjustment shall be a pro rata share of the full year's
annuity adjustment.

§15-2-28. Credit toward retirement for member's prior military
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service; credit toward retirement when employee
has joined armed forces in time of armed conflict;
qualified military service.

(a) For purposes of this section, the term "active military
duty" means full-time active duty with the armed forces of
the United States, namely the United States Air Force, Army,
Coast Guard, Marines or Navy; and service with the National
Guard or reserve military forces of any of the armed forces
when the employee has been called to active full-time duty
and has received no compensation during the period of the
duty from any person other than the armed forces.

(b) Any member of the fund who has previously served
on active military duty is entitled to and shall receive credit
on the minimum period of service required by law for
retirement pay from the service of the West Virginia State
Police under the provisions of this article for a period equal
to the active military duty not to exceed five years, subject to
the following:

(1) That he or she has been honorably discharged from
the armed forces;

(2) That he or she substantiates by appropriate

documentation or evidence his or her period of active
military duty;
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(3) That he or she is not receiving credit from any other
retirement system administered by the board for his or her
active military duty; and

(4) That, except with respect to disability retirement pay
awarded under section thirty of this article, he or she has
actually served with the fund for twenty years exclusive of
his or her active military duty.

(c) The amount of retirement pay to which any member
is entitled shall be calculated and determined as if he or she
had been receiving for the period of his or her active military
duty a monthly salary from the agency equal to the average
monthly salary which he or she actually received from the
agency for his or her total service with the agency exclusive
of the active military duty. The superintendent shall transfer
and pay into the fund from moneys appropriated for the
agency, a sum equal to eighteen percent of the aggregate of
the salaries on which the retirement pay of all members has
been calculated and determined for their periods of active
military duty. In addition, any person who, while an
employee of the agency was commissioned, enlisted or
inducted into the armed forces of the United States or, being
a member of the reserve officers' corps, was called to active
duty in the armed forces between the first day of September,
one thousand nine hundred forty, and the close of hostilities
in World War II, or between the twenty-seventh day of June,
one thousand nine hundred fifty, and the close of the armed
conflict in Korea on the twenty-seventh day of July, one
thousand nine hundred fifty-three, between the first day of
August, one thousand nine hundred sixty-four, and the close
of the armed conflict in Vietnam, or during any other period
of armed conflict by the United States whether sanctioned by
a declaration of war by the Congress or by executive or other
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order of the President, is entitled to and shall receive credit
on the minimum period of service required by law for
retirement pay from the service of the West Virginia State
Police for a period equal to the full time he or she has or
shall, pursuant to the commission, enlistment, induction or
call, have served with the Armed Forces subject to the
following:

(1) That he or she has been honorably discharged from
the armed forces;

(2) That within ninety days after honorable discharge
from the armed forces he or she has presented himself or
herself to the superintendent and offered to resume service as
an active employee of the agency; and

(3) That he or she has made no voluntary act, whether by
reenlistment, waiver of discharge, acceptance of commission
or otherwise, to extend or participate in extension of the
period of service with the armed forces beyond the period of
service for which he or she was originally commissioned,
enlisted, inducted or called.

(d) Thatamount of retirement pay to which any employee
is entitled shall be calculated and determined as if the
employee has continued in the active service of the agency at
the rank or grade to him or her appertaining at the time of the
commission, induction, enlistment or call, during a period
coextensive with the time the employee served with the
armed forces pursuant to the commission, induction,
enlistment or call. The superintendent of the agency shall
transfer and pay each month into the fund from moneys
appropriated for the agency a sum equal to eighteen percent
of the aggregate of salary which all employees would have
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been entitled to receive had they continued in the active
service of the agency during a period coextensive with the
time the employee served with the armed forces pursuant to
the commission, induction, enlistment or call: Provided, That
the total amount of military service credit allowable under
this section shall not exceed five years.

(e) Notwithstanding any of the preceding provisions of
this section, contributions, benefits and service credit with
respect to qualified military service shall be provided in
accordance with Section 414(u) of the Internal Revenue
Code. For purposes of this section, "qualified military
service" has the same meaning as in Section 414(u) of the
Internal Revenue Code. The board may determine all
questions and make all decisions relating to this section and,
pursuant to the authority granted to the board in section one,
article ten-d, chapter five of this code, may promulgate rules
relating to contributions, benefits and service credit to
comply with Section 414(u) of the Internal Revenue Code.

§15-2-29. Awards and benefits for disability incurred in
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performance of duty.

(a) Any member of the fund who has not yet entered
retirement status on the basis of age and service and who
becomes partially disabled by injury, illness or disease
resulting from any occupational risk or hazard inherent in or
peculiar to the services required of employees of the agency
or incurred pursuant to or while the employee was engaged
in the performance of his or her duties as an employee of the
agency shall, if, in the opinion of the board, he or she is by
reason of that cause probably permanently unable to perform
adequately the duties required of him or her as an employee
of the agency, but is able to engage in any other gainful
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employment in a field other than law enforcement, be retired
from active service by the board. The member thereafter is
entitled to receive annually from the fund in equal monthly
installments during his or her lifetime; or until the disability
eligibility soonerterminates, one or the other of two amounts,
whichever is greater:

(1) An amount equal to five and one-half percent of the
total salary which would have been earned during twenty-five
years, or during actual service if more than twenty-five years
in the fund, based on the average earnings of the retirant
while employed as an employee of the agency; or

(2) The sum of six thousand dollars.

(b) A retirant who is partially disabled under this article
may not, while in receipt of benefits for partial disability, be
employed as a law-enforcement officer: Provided, That a
retirant retired on partial disability under this article may
serve as an elected sheriff or appointed chief of police in the
state without a loss of disability retirement benefits so long
as the elected or appointed position is shown, to the
satisfaction of the board, to require the performance of
administrative duties and functions only, as opposed to the
full range of duties of a law-enforcement officer.

(c) If any member not yet in retirement status on the basis
of age and service is found by the board to be permanently
and totally disabled as the result of a physical or mental
impairment resulting from any occupational risk or hazard
inherent in or peculiar to the services required of employees
of the agency or incurred pursuant to or while the member
was engaged in the performance of his or her duties as an
employee of the agency, the member is entitled to receive
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annually and there shall be paid from the fund in equal
monthly installments during his or her lifetime or until the
disability eligibility sooner terminates, an amount equal to
eight and one-half percent of the total salary which would
have been earned by the employee during twenty-five years,
or during actual service if more than twenty-five years of
service in the fund, based on the average earnings of the
retirant while employed as an employee of the agency:
Provided, That in no event may the amount be less than
fifteen thousand dollars per annum, unless otherwiserequired
by this article.

(d) The superintendent may expend moneys from funds
appropriated for the agency in payment of medical, surgical,
laboratory, X-ray, hospital, ambulance and dental expenses
and fees and reasonable costs and expenses incurred in the
purchase of artificial limbs and other approved appliances
which may be reasonably necessary for any member or
disability retirant who has or becomes temporarily,
permanently or totally disabled by injury, illness or disease
resulting from any occupational risk or hazard inherent in or
peculiar to the service required of employees of the agency
or incurred pursuant to or while the member was or shall be
engaged in the performance of duties as an employee of the
agency. Whenever the superintendent determines that any
disabled member or retirant is ineligible to receive any of the
aforesaid benefits at public expense, the superintendent shall,
at the request of the disabled member or retirant, refer the
matter to the board for hearing and final decision. In no case
will the compensation rendered to health care providers for
medical and hospital services exceed the then current rate
schedule approved by the West Virginia Insurance
Commission.
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(e) Any member awarded a disability benefit under the
provisions of this section may receive retirement disability
annuity payments on the day following the board’s approval
of his or her disability application. Upon termination of
employment and receipt of properly executed forms from the
agency and the member, the board shall process the member's
disability retirement benefit and commence annuity payments
as soon as administratively feasible.

(f) For the purposes of this section, the term "salary" does
not include any compensation paid for overtime service.

§15-2-30. Awards and benefits for disability due to other causes.
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(a) If any employee who has served less than twenty
years and who remains in the active service of the agency
has, in the opinion of the board, become permanently
partially or totally disabled to the extent that the employee
cannot adequately perform the duties required of an
employee of the agency from any cause other than those set
forth in the preceding section and not due to vicious habits,
intemperance or willful misconduct on his or her part, the
employee shall be retired by the board. The employee is
entitled to receive annually and shall be paid from the fund in
equal monthly installments during a period equal to one-half
the time he or she served as an employee of the agency or
until the disability eligibility sooner terminates, a sum equal
to five and one-half percent of the total salary which would
have been earned during twenty-five years of service. At the
end of the one-half time period of service, the benefit payable
for the remainder of the retirant’s life is an annual sum paid
in monthly installments equal to one-half the base salary
received by the retirant from the agency in the preceding
twelve-month period immediately prior to the disability

1323



21
22
23
24

25
26
27
28
29
30
31
32
33
34
35
36

37
38
39
40
41
42
43
44

45
46

LAW ENFORCEMENT [Ch. 150

award: Provided, That if the retirant was not employed with
the agency for twelve months immediately prior to the
disability award, the amount of monthly salary shall be
annualized for the purpose of determining the benefit.

(b) If the employee, at the time of retirement under the
terms of this section, has served twenty years or longer as an
employee of the agency, the employee is entitled to receive
annually and shall be paid from the fund in equal monthly
installments, commencing on the date the employee is retired
and continuing during his or her lifetime while in status of
retirement or until the disability eligibility sooner terminates,
a sum equal to five and one-half percent of the aggregate of
salary paid to the retirant through the day immediately
preceding his or her disability award, to be determined in the
manner provided by subsection (c), section twenty-seven of
this article.

(c) An employee awarded a disability benefit under the
provisions of this section may receive retirement disability
annuity payments on the day following the board’s approval
of his or her disability application. Upon termination of
employment and receipt of properly executed forms from the
agency and the employee, the board shall process the
disability retirement benefitand commence annuity payments
as soon as administratively feasible.

(d) For the purposes of this section, the term "salary"
does not include any compensation paid for overtime service.

§15-2-31. Disability physical examinations; termination.

1
2

The board may require any retirant who has been retired
with compensation on account of disability to submit to a
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physical and/or mental examination by a physician or
physicians selected or approved by the board and cause all
costs incident to the examination including hospital,
laboratory, X-ray, medical and physicians' fees to be paid out
of funds appropriated to defray the current expense of the
agency and a report of the findings of the physician or
physicians shall be submitted in writing to the board for its
consideration. If, from the report or from the report and
hearing on the report, the board is of the opinion and finds
that the disabled retirant has recovered from the disability to
the extent that he or she is able to perform adequately the
duties of a law-enforcement officer, the board shall order that
all payments from the fund to that disabled retirant be
terminated. If, from the report or the report and hearing on
the report, the board is of the opinion and finds that the
disabled retirant has recovered from his or her previously
determined probable permanent disability to the extent that
he or she is able to engage in gainful employment but
remains unable to adequately perform the duties of a law-
enforcement officer, the board shall order the payment, in
monthly installments of an amount equal to two thirds of the
salary, in the case of a retirant retired under the provisions of
section twenty-nine of this article or equal to one half of the
salary, in the case of a retirant retired under the provisions of
section thirty of thisarticle, excluding any compensation paid
for overtime service, for the twelve-month employment
period immediately preceding the disability award: Provided,
That if the retirant had not been employed with the fund for
twelve months immediately prior to the disability award, the
amount of monthly salary shall be annualized for the purpose
of determining the benefit.
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§15-2-31a. Application for disability benefit; determinations.
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(a) Application for a disability benefit may be made by a
member under the provisions of section twenty-nine of this
article, by an employee under the provisions of section thirty
of this article or, if the member or employee is under an
incapacity, by a person acting with legal authority on the
member's or the employee’s behalf. After receiving an
application for a disability benefit, the board shall notify the
superintendent of the agency that an application has been
filed: Provided, That when, in the judgment of the
superintendent, an employee is no longer physically or
mentally fit for continued duty as an employee of the West
Virginia State Police and the employee has failed or refused
to make application for disability benefits under this article,
the superintendent may petition the board to retire the
employee on the basis of disability pursuant to rules which
may be established by the board. Within thirty days of the
superintendent's receipt of the notice from the board or the
filing of the superintendent's petition with the board, the
superintendent shall forward to the board a statement
certifying the duties of the employee’s employment,
information relating to the superintendent's position on the
work relatedness of the employee’s alleged disability,
complete copies of the employee’s medical file and any other
information requested by the board in its processing of the
application, if this information is requested timely.

(b) The board shall propose legislative rules in
accordance with the provisions of article three, chapter
twenty-nine-a of this code relating to the processing of
applications and petitions for disability retirement under this
article.
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(c) The board shall notify the member and the
superintendent of its final action on the disability application
or petition within ten days of the board's final action. The
notice shall be sent by certified mail, return receipt requested.
If either the member or the superintendent is aggrieved by the
decision of the board and intends to pursue judicial review of
the board's decision as provided in section four, article five,
chapter twenty-nine-a of this code, the party so aggrieved
shall notify the board within twenty days of the member's or
superintendent's receipt of the board's notice that they intend
to pursue judicial review of the board's decision.

(d) (1) The board shall require each disability benefit
recipient to file an annual certified statement of earnings, to
include the amount and source of earnings and any other
information required in legislative rules which may be
proposed by the board. The board may waive or modify the
requirement that a recipient of total disability benefits file the
annual statement of earnings if the board's physician certifies
that the recipient's disability is ongoing. The board shall
annually examine the information submitted by each
recipient. If a disability retirantrefuses to file a statement and
other information required by the board, the disability benefit
shall be suspended, after notice and opportunity to be heard,
until the statement and information are filed.

(2) The board shall annually examine any information
available from the State Tax Commissioner on all recipients
of disability benefits pursuant to article ten, chapter eleven of
this code.

(e) (1) A nonblind recipient earning annual income

exceeding the equivalent of eight hundred sixty dollars per
month in the year two thousand six, after impairment-related
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work expenses are subiracied from earnings, has engaged in
substantial gainful activity. A statutorily blind recipient has
engaged in substantial gainful activity in the year two
thousand six if the recipient has earned annual income
exceeding the equivalent of one thousand four hundred fifty
dollars per month after impairment-related work expenses are
subtracted from earnings.

(2) The substantial gainful activity dollar limit shall be
automatically adjusted annually to correspond to the dollar
limit as established and published by the United States Social
Security Administration for each year in accordance with
methods published in the Federal Register (FR6582905
December 29, 2000) and similar methods used by the Social
Security Administration applying the average annual wage
index.

(3) If after review of a disability retirant's annual
statement of earnings, tax records or other financial
information, as required or otherwise obtained by the board,
the board determines that earnings of the recipient of total
disability benefits in the preceding year are sufficient to show
that the recipient engaged in substantial gainful activity, the
disability retirant's disability annuity shall be terminated by
the board, upon recommendation of the board's disability
review committee and after notice and opportunity to be
heard, on the first day of the month following the board's
action.

(4) If the board obtains information that a recipient of
partial disability benefits is employed as a law-enforcement
officer, upon recommendation of the board's disability review
committee and after notice and an opportunity to be heard,
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the board shall terminate the recipient's disability benefits on
the first day of the month following the board's action.

() Any person who wishes to reapply for disability
retirement and whose disability retirement has been
terminated by the board pursuant to this section may do so
within ninety days of the effective date of termination:
Provided, That any person reapplying for disability benefits
shall undergo an examination at the applicant's expense by an
appropriate medical professional selected by the board as part
of the reapplication process.

(g) Notwithstanding other provisions in this section, any
person whose disability retirement has been terminated by the
board pursuant to this section may apply for regular
retirement benefits upon meeting the eligibility requirements
of age and years of service.

§15-2-31b. Annual report on disability retirement experience.
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Not later than the first day of January, two thousand six,
and each first day of January thereafter, the board shall
prepare a report for the preceding fiscal year of the disability
retirement experience of the West Virginia State Police
Death, Disability and Retirement Fund. The report shall
specify the total number of disability applications submitted,
the status of each application as of the last day of the fiscal
year, total applications granted or denied, and the percentage
of disability benefit recipients to the total number of West
Virginia State Police employees who are members of the
fund. The report shall be submitted to the Governor and the
chairpersons of the standing committees of the Senate and
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House of Delegates with primary responsibility for retirement
legislation.

§15-2-32. Retirant not to exercise police authority; retention of
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group insurance.

A retirant may not exercise any of the powers conferred
upon active employees by section twelve of this article; but
is entitled to receive free of cost to the retirant and retain as
his or her separate property one complete standard uniform
prescribed by section ten of this article: Provided, That the
uniform may be worn by a retirant on occasions prescribed
by the superintendent. The superintendent shall maintain at
public expense for the benefit of all retirants that group life
insurance mentioned in section ten of this article. The
superintendent, when he or she is of opinion that the public
safety shall require, may recall to active duty during any
period determined by the superintendent, any retiree who is
retired under the provisions of section twenty-seven of this
article, provided the consent of the retiree to reassume duties
of active membership shall first be obtained. Any retirant
who resumes status of active membership is not entitled to
receive retirement pay or benefits, but in lieu thereof, is
entitled to receive that rate of salary and allowance pertinent
to the rank or grade previously held by the retirant. When the
former retirant is released from active duty, he or she shall
reassume the status of retirement and shall be entitled to
receive appropriate benefits as provided by this article:
Provided, That the amount of the benefits shall in no eventbe
less than the amount determined by the order of the board
previously made in his or her behalf.
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§15-2-33. Awards and benefits to dependents of member when
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the member dies in performance of duty; to
dependents of a duty disability retirant;
dependent child scholarship and amount.

(a) The surviving spouse or the dependent child or
children or dependent parent or parents of any member who
has lost or loses his or her life by reason of injury, illness or
disease resulting from an occupational risk or hazard inherent
in or peculiar to the service required of employees while the
member was or is engaged in the performance of his or her
duties as an employee of the agency, or if a retirant dies from
any cause after having been retired pursuant to the provisions
of section twenty-nine of this article, the surviving spouse or
other dependent is entitled to receive and shall be paid from
the fund benefits as follows: To the surviving spouse
annually, in equal monthly installments during his or her
lifetime the greater of one or the other of two amounts:

(1) An amount equal to five and one-half percent of the
total salary which was or would have been earned by the
deceased member or duty disability retirant during twenty-
five years of service based on the average earnings of the
member or duty disability retirant while employed by the
agency; or

(2) The sum of six thousand dollars.

(b) In addition, the surviving spouse is entitled to receive
and shall be paid one hundred dollars monthly for each
dependent child or children. If the surviving spouse dies or if
there is no surviving spouse, there shall be paid monthly to
each dependent child or children from the fund a sum equal
to twenty-five percent of the surviving spouse's entitlement.
If there is no surviving spouse and no dependent child or
children, there shall be paid annually in equal monthly
installments from the fund to the dependent parents of the
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deceased member orretirantduring theirjointlifetimes a sum
equal to the amount which a surviving spouse, without
children, would have received: Provided, That when there is
one dependent parent surviving, that parent is entitled to
receive during his or her lifetime one-half the amount which
both parents, if living, would have been entitled to receive.

(c) Any person qualified as a surviving dependent child
under this section, in addition to any other benefits due under
this or other sections of this article, is entitled to receive a
scholarship to be applied to the career development education
of that person. This sum up to but not exceeding seven
thousand five hundred dollars shall be paid from the fund to
any university or college in this state or to any trade or
vocational school or other entity in this state approved by the
board, to offset the expenses of tuition, room and board,
books, fees or other costs incurred in a course of study at any
of those institutions so long as the recipient makes
application to the board on an approved form and under rules
as provided by the board and maintains scholastic eligibility
as defined by the institution or the board. The board may by
appropriate rules define age requirements, physical and
mental requirements, scholastic eligibility, disbursement
methods, institutional qualifications and other requirements
as necessary and not inconsistent with this section.

(d) A surviving spouse or dependent of an employee
meeting the requirements of this section is entitled to receive
beneficiary payments on the first day following the date the
deceased employee is removed from payroll by the agency.
A surviving spouse or dependent of a member who is not
currently an employee meeting the requirements of this
section is entitled to receive beneficiary payments on the first
day following the date of the deceased member’s death. A
surviving spouse or dependent of a retirant meeting the
requirements of this section is entitled to receive beneficiary
payments on the first day of the month following the date of
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the deceased retirant’s death. Upon receipt of properly
executed forms from the agency and the surviving spouse or
dependent, the board shall process the surviving spouse or
dependent benefit as soon as administratively feasible.

(e) For the purposes of this section, the term "salary"
does not include any compensation paid for overtime service.

§15-2-34. Awards and benefits to dependents of employee when

the employee dies from nonservice-connected
causes.

(@) If an employee of the agency, before having
completed twenty years of service as an employee of the
agency, dies from any cause other than those specified in this
article and not due to vicious habits, intemperance or willful
misconduct on his or her part, there shall be paid annually in
equal monthly installments from the fund to the surviving
spouse of the employee during his or her lifetime, or until
such time as the surviving spouse remarries, a sum equal to
two and three-quarters percent of the total salary which
would have been earned by the employee during twenty-five
years of service with the agency based on his or her average
earnings while employed with the agency. If there is no
surviving spouse, or the surviving spouse dies or remarries,
there shall be paid monthly to each dependent child or
children from the fund, a sum equal to twenty-five percent of
the surviving spouse's entitlement. If there is no surviving
spouse and no dependent child or children, there shall be paid
annually in equal monthly installments from the fund to the
dependent parents of the deceased employee during their
joint lifetimes, a sum equal to the amount which a surviving
spouse would have been entitled to receive: Provided, That
when there is only one dependent parent surviving, that
parent is entitled to receive during his or her lifetime one-half
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the amount which both parents, if living, would have been
entitled to receive.

(b) A surviving spouse or dependent meeting the
requirements of this section is entitled to receive beneficiary
payments on the first day following the date the deceased
employee is removed from payroll by the agency. Upon
receipt of properly executed forms from the agency and the
surviving spouse or dependent, the board shall process the
surviving spouse or dependent benefit as soon as
administratively feasible.

(c) For the purposes of this section, the term "salary"
does not include compensation paid for overtime service.

§15-2-35. Awards and benefits to dependents of retirant or after
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an employee serves twenty years.

(a) When any employee of the agency has completed
twenty years of service or longer as an employee of the
agency and has died or dies from any cause or causes other
than those specified in this article before having been retired
by the board, and when a retirant has died or dies after having
been retired by the board under the provisions of this article,
there shall be paid annually in equal monthly installments
from the fund to the surviving spouse of the employee or
retirant during the lifetime or until remarriage of the
surviving spouse, an amount equal to three-fourths the
retirement benefits the deceased retirant was receiving or
would have been entitled to receive while in status of
retirement, or would have been entitled to receive to the same
effect as if the employee had been retired under the
provisions of this article immediately prior to the time of his
or her death and in no event to be less than five thousand
dollars, unless otherwise required under this article, and in
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addition the surviving spouse shall be entitled to receive and
shall be paid from the fund the sum of one hundred dollars
monthly for each dependent child or children. If the surviving
spouse dies or remarries or if there is no surviving spouse,
there shall be paid monthly from the fund to each dependent
child or children of the deceased employee or retirant a sum
equal to twenty-five percent of the surviving spouse's
entitlement. If there is no surviving spouse or no surviving
spouse eligible to receive benefits and no dependent child or
children, there shall be paid annually in equal monthly
installments from the fund to the dependent parents of the
deceased employee or retirant during their joint lifetimes a
sum equal to the amount which a surviving spouse without
children would have been entitled to receive: Provided, That
when there is only one dependent parent surviving, the parent
shall be entitled to receive during his or her lifetime one-half
the amount which both parents, if living, would have been
entitled to receive.

(b) A surviving spouse or dependent of an employee
meeting the requirements of this section is entitled to receive
beneficiary payments on the first day following the date the
deceased employee is removed from payroll by the agency.
A surviving spouse or dependent of a retirant meeting the
requirements of this section is entitled to receive beneficiary
payments on the first day of the month following the date of
the deceased retirant’s death. Upon receipt of properly
executed forms from the agency and the surviving spouse or
dependent, the board shall process the surviving spouse or
dependent benefit as soon as administratively feasible.

§15-2-37. Refunds to certain employees upon discharge or

1
2
3

resignation; deferred retirement.
(a) Any employee who is discharged by order of the

superintendent or otherwise terminates employment with the
agency, at the written request of the member to the board, is
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entitled to receive from the fund a sum equal to the aggregate
of the principal amount of moneys deducted from his or her
salary and paid into the fund plus four percent interest
compounded thereon calculated annually as provided and
required by this article.

(b) Any member withdrawing contributions who may
thereafter be reemployed by the agency shall not receive any
prior service credit in the fund on account of former service.
The employee may redeposit in the fund established in article
two-a of this chapter the amount of the refund, together with
interest thereon at the rate of seven and one-half percent per
annum from the date of withdrawal to the date of redeposit,
in which case he or she shall receive the same credit on
account of his or her former service as if no refund had been
made. He or she shall become a member of the retirement
system established in article two-a of this chapter.

(c) Every employee who completes ten years of service
with the agency is eligible, upon separation of employment,
either to withdraw his or her contributions in accordance with
subsection (a) of this section or to choose not to withdraw his
or her accumulated contributions with interest. Upon
attainment of age sixty-two, a member who chooses not to
withdraw his or her contributions is eligible to receive a
retirement annuity. Any member choosing to receive the
deferred annuity under this subsection is not eligible to
receive the annual annuity adjustment provided in section
twenty-seven-a of this article. When the board retires any
member under any of the provisions of this section, the
member is entitled to receive annually and shall be paid from
the fund in equal monthly installments during the lifetime of
the member while in status of retirement one or the other of
two amounts, whichever is greater:
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36 (1) An amount equal to five and one-half percent of the
37 aggregate of salary paid to the employee during the whole
38 period of service as an employee of the agency; or

39 (2) The sum of six thousand dollars.

40 (d) A member may choose, in lieu of a life annuity
41 available under the provisions of subsection (c) of this
42 section, an annuity in a reduced amount payable during the
43 member's lifetime, with one half of the reduced monthly
44 amount paid to his or her surviving spouse, for the spouse's
45 remaining lifetime after the death of the retirant. Reduction
46 of this monthly benefit amount shall be calculated to be of
47 equal actuarial value to the life annuity the member could
48 otherwise have chosen.

49 (e) A memberretiring under the provisions of this section
50 may receive retirement annuity payments on the day
51 following his or her attaining age sixty-two. Upon receipt of
52 properly executed forms from the agency and the member,
53 the board shall process the member's retirement benefit and
54 commence annuity payments as soon as administratively
55 feasible.

§15-2-38. Refund to dependents upon death of member not
eligible for benefits.

If any member dies and the board is of the opinion after
hearing that the dependent or dependents of the member are
ineligible under the provisions of this article to receive any of
the benefits provided herein, the board shall refund to the
spouse, if surviving, but if not surviving, to the children of
the member, and if there is no surviving spouse or children,
to the dependent parents, a sum equal to the aggregate of the
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principal amount of all moneys deducted from the salary of
the member and paid into the fund. If there is no surviving
spouse or children or dependent parent or parents, then a sum
equal to the aggregate of the principal amount of all moneys
deducted from the salary of the member and paid into the
fund will be paid to the member’s estate. Whenever a refund
is made to the surviving spouse or other dependents of the
deceased member, the surviving spouse or other dependents
shall not be entitled to any other rights or benefits from the
fund.

§15-2-39. Dependent child or children.

1
2
3
4

In any case where under the terms of this article benefits
are provided for dependent child or children, the benefits
shall be paid for so long as they continue to meet the
qualifications provided under the provisions of this article.

§15-2-44. Federal law maximum benefit limitations.
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Notwithstanding any other provision of this article or
state law, the board shall administer the fund in compliance
with the limitations of Section 415 of the Internal Revenue
Code and regulations under that section to the extent
applicable to governmental plans so that no annuity or other
benefit provided under this fund shall exceed those
limitations. The extent to which any annuity or other benefit
payable under this fund shall be reduced as compared with
the extent to which an annuity, contributions or other benefits
under any other defined benefit plans or defined contribution
plans required to be taken into consideration under Section
415 of the Internal Revenue Code shall be determined by the
board in a manner that shall maximize the aggregate benefits
payable to the member. Ifthe reduction is under this fund, the
board shall advise affected members or retirants of any
additional limitation on the annuities required by this section.
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®
CHAPTER 151

(Com. Sub. for H.B. 2616 - By Delegates Brown, Miley,
Burdiss, Talbott, Overington and Pino)

[Passed March 8, 2007; in effect from passage.]
[Approved by the Govermor on March 19, 2007.]

AN ACT to amend and reenact §64-1-1 of the Code of West
Virginia, 1931, as amended; and to amend and reenact article
2, chapter 64 of said code, all relating generally to the
promulgation of administrative rules by the Department of
Administration and the procedures relating thereto; legislative
mandate or authorization for the promulgation of certain
legislative rules by various executive or administrative agencies
of the Department of Administration; authorizing certain of the
agencies to promulgate certain legislative rules in the form that
the rules were filed in the State Register; authorizing certain of
the agencies to promulgate certain legislative rules with various
modifications presented to and recommended by the
Legislative Rule-Making Review Committee; authorizing
certain of the agencies to promulgate certain legislative rules as
amended by the Legislature; authorizing certain of the agencies
to promulgate certain legislative rules with various
modifications presented to and recommended by the
Legislative Rule-Making Review Committee and as amended
by the Legislature; and disapproving certain rules; authorizing
the Department of Administration to promulgate a legislative
rule relating to purchasing; authorizing the Department of
Administration to promulgate a legislative rule relating to
cannibalization of state property; authorizing the Department
of Administration to promulgate a legislative rule relating to
waste disposal of state property; authorizing the Department of
Administration to promulgate a legislative rule relating to the
accountability of state funds and grants; authorizing the
Consolidated Public Retirement Board to promulgate a
legislative rule relating to the deputy sheriff retirement system;
authorizing the Consolidated Public Retirement Board to
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promulgate a legislative rule relating to the teachers defined
contribution system; authorizing the Consolidated Public
Retirement Board to promulgate a legislative rule relating to
teachers retirement system; authorizing the Consolidated Public
Retirement Board to promulgate a legislative rule relating to
the public employees retirement system; authorizing the
Consolidated Public Retirement Board to promulgate a
legislative rule relating to refund, reinstatement and loan
interest factors; authorizing the Division of Personnel to
promulgate a legislative rule relating to the administrative rule
of the Division of Personnel; authorizing the Division of
Personnel to promulgate a legislative rule relating to workers’
compensation temporary total disability; authorizing the
Division of Personnel to promulgate a legislative rule relating
to interdepartmental transfer of state employees; and
authorizing the Board of Risk & Insurance Management to
promulgate a legislative rule relating to mine subsidence
insurance.

Be it enacted by the Legislature of West Virginia:

That §64-1-1 of the Code of West Virginia, 1931, as amended,
be amended and reenacted; and that article 2, chapter 64 of said code
be amended and reenacted, all to read as follows:

Article
1. General Legislative Authorization.
2. Authorization for Department of Administration to Promulgate Legislative
Rules.

ARTICLE 1. GENERAL LEGISLATIVE AUTHORIZATION.
§64-1-1. Legislative authorization.

Under the provisions of article three, chapter twenty-nine-a
of the Code of West Virginia, the Legislature expressly
authorizes the promulgation of the rules described in articles
two through eleven, inclusive, of this chapter, subject only to
the limitations set forth with respect to each such rule in the
section or sections of this chapter authorizing its promulgation.
Legislative rules promulgated pursuant to the provisions of
articles one through eleven, inclusive, of this chapter in effect at

O N LW —
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9
10
11
12

the effective date of this section shall continue in full force and
effect until reauthorized in this chapter by legislative enactment
or until amended by emergency rule pursuant to the provisions
of article three, chapter twenty-nine-a of this code.

ARTICLE 2. AUTHORIZATION FOR DEPARTMENT OF

ADMINISTRATION TO PROMULGATE
LEGISLATIVE RULES.

. Department of Administration.
-2. Consolidated Public Retirement Board.

Division of Personnel.
Board of Risk and Insurance Management.

§64-2-1. Department of Administration.

(a) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section four, article three, chapter five-a of this
code, modified by the Department of Administration to meet the
objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on the eleventh day of January,
two thousand seven, relating to the Department of
Administration (purchasing, 148 CSR 1), is authorized with the
following amendments:

Onpages two and three, by redesignating subdivisions 4.(a)
through 4.(s) as subdivisions 4.1. through 4.19;

On page two, subdivision 4.(a), line three, after the words
“commodities or services” by striking out the remainder of the
subsection and inserting in lieu thereof the following: “that are
not possible to submit for competitive bid. The Director shall
approve the list before the beginning of each fiscal year and
shall make the list available for public review. Spending units
may purchase the commodities and services on the list directly
from the vendor and are not required to have contracts for
purchase of those items approved by the Purchasing Division.
A spending unit’s request to add commodities and services to
the list must be accompanied by written justification and an
explanation of why competitive bids are not possible. Nothing
in this section supercedes or replaces the Attorney General’s
authority to approve contracts as to form.”;
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On page three, subdivision 4.(p), after the words “relevant
training” by adding the words “for agency personnel”;

On page three, subdivision 4.(q), by striking out the words
“and other purchasing card vendors” and inserting in lieu
thereof the word “or”;

On page three, by striking out subdivision 4.(r) in its
entirety and renumbering the remaining subsection accordingly;

On page three, subdivision 4.(s) by striking out the words
“twenty five thousand dollar (§25,000)” and inserting in lieu
thereof “$25,000";

On page three, subdivision 4.(s) by striking out the word
“include” and inserting in lieu thereof the words “may require";

On page three, subdivision 5.1.(c), by striking out “Section
5.3(j)” and inserting in lieu thereof “subsection 5.2.”;

On page four, by redesignating subdivision 5.1.2. as
subsection 5.2.;

On page four, subdivision 6.1.1., by striking out the words
“and other purchasing card vendors” and inserting in lieu
thereof the word “or”;

On page four, subdivision 6.1.3., by striking out the words
“Such vendors shall pay the fee in 6.1.4.”;

On page four, subdivision 6.1.4., by striking out the words
“and other purchasing card vendors” and inserting in lieu
thereof the word “or”;

On page five, subdivision 6.1.7., line five, by striking out
the words “any other State agencies of political subdivision.
Furthermore, the” and inserting in lieu thereof the words “other
state agencies or political subdivisions. The”;

On page five, subdivision 6.1.7., lines six and seven, by

striking out the words “to enable the Director or spending unit”
and inserting in lieu thereof the word “necessary”;
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On page five, subdivision 6.2.2., line seven, by striking out
the words “shall not accept as the bidder’s submission or
response” and inserting in lieu thereof the words “may not
accept”;

On page five, subdivision 6.2.2., line seven, by striking out
the words “received by’ and inserting in lieu thereof the words
“submitted to”*;

On page five, subdivision 6.2.4., by striking out the words
“Any vendor submitting bids via facsimile shall be aware that
bids sent in such manner” and inserting in lieu thereof the words
“Bids submitted via facsimile”;

On page five, subdivision 6.2.4., after the words
“completeness of”’ by striking out the word “bid” and inserting
in lieu thereof the word “bids”;

On page six, subdivision 6.2.5., line three, by striking out
the word “leave” and inserting in lieu thereof the words “be
removed from”;

On page six, subdivision 6.3.1., line one, by striking out the
words “the delivering of”” and inserting in lieu thereof the word
“delivering”;

On page six, subdivision 6.3.1., line five, by striking out the
words “The bids” and inserting in lieu thereof the word “Bids”;

On page eight, subdivision 6.5.1., after the words “spending
units.” by striking out the remainder of the subdivision and
inserting in lieu thereof the following: “No person may write or
attempt to influence the drafter of specifications to limit
competition or favor or disfavor a particular vendor.”;

On page eight, subdivision 6.5.2., by striking out the words
“These standard” and inserting in lieu thereof the word
“Standard”;

On page nine, subdivision 6.5.2., after the words “the
Director determines there are” by striking out the remainder of
the subdivision and inserting in lieu thereof the following:
“applicable nationally accepted standards. Use of standard
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specifications is mandatory unless an exemption is granted by
the Director.”;

On page nine, subsection 6.6., by striking out “6.6.1.”;

On page nine, subsection 6.6., by striking out the words “no
conflict of interest,” and inserting in lieu thereofthe words “that
no conflict of interest exists,”;

On page nine, subsection 6.6., lines four and five, by
striking out the word “shall” and inserting in lieu thereof the
word “may”’;

On page nine, subsection 6.6., line seven, by striking out the
word “vendors” and inserting in lieu thereof the word “vendor”;

On page nine, subdivision 7.1.2., line one, by striking out
the word “should” and inserting in lieu thereof the word “may”’;

On page nine, subsection 7.2., line one, after the words “or
less” by inserting the words “per transaction”;

On page nine, subsection 7.2., line four, by striking out the
words “these records of the” and inserting in lieu thereof the
words “records of these™;

On page ten, subsection 7.4., line four, by striking out the
word “shall” and inserting in lieu thereof the word “is”;

On page eleven, subdivision 7.5.4., after the words “formal
bidding” by striking out the word “or,”;

On page eleven, subdivision 7.5.5., by striking out the
words “as described” and inserting in lieu thereof the words “in
the same manner described”;

On page eleven, subdivision 7.5.6., by striking the words
“used equipment to be purchased directly” and inserting in lieu
thereof the words “the purchase of used equipment directly from
the vendor”;

On page eleven, subsection 7.6., by striking out the word
“should” and inserting in lieu thereof the word ““shall”;
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On page twelve, subdivision 7.7.2., after the word
“practical” by striking out the words “RFQs should” and
inserting in lieu thereof the words Requests for Quotations
(RFQs)shall”;

On page twelve, subdivision 7.7.3., line four, by striking out
the word “shall” and inserting in lieu thereof the word “may”’;

On page twelve, paragraph 7.9.1.(a), by striking out the
words “agencies of the federal government, agencies of other
states, other public bodies or other state agencies” and inserting
in lieu thereof the words “other public agencies and entities”;

On page twelve, paragraph 7.9.1.(a), after the word
“comparison” by striking out the word “shall” and inserting in
lieu thereof the word “may”;

On page twelve, paragraph 7.9.1.(a), by striking out the
words “Director believes the state’s” and inserting in lieu
thereof the word “State’s”;

On page twelve, paragraph 7.9.1.(b), after the word
“difference” by adding the words “in price”;

On pages twelve and thirteen, paragraph 7.9.1.(b), by
striking out the words “agencies of the federal government,
agencies of other states, other public bodies or other state
agencies” and inserting in lieu thereof the words “other public
agencies and entities”;

On page thirteen, subdivision 7.9.2., by striking out the
words “evidence and documentation as required by the
Director” and inserting in lieu thereof the words “necessary
evidence and documentation”;

On page thirteen, subdivision 7.9.2., by striking out the
words “only approve those requests with submitted” and
inserting in lieu thereof the words “approve only those requests
submitted with”;

On page thirteen, subdivision 7.9.2., by striking out the
words “by the Director”;
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On page thirteen, subdivision 7.10.1., after the words “best
interest of the State” by striking out the remainder of the
subdivision and inserting in lieu thereof the following:

“In arriving at a determination, the Director will consider
the following factors, insofar as they are applicable:

(1) The quality, availability, and reliability of the supplies,
materials, equipment, or service and their adaptability to the
particular use required;

(2) The ability, capacity, and skill of the bidder;
(3) The sufficiency of the bidder's financial resources;

(4) Thebidder's ability to provide maintenance, repair parts,
and service;

(5) The compatibility with existing equipment;

(6) The need for flexibility in evaluating new products on a
large scale before becoming contractually committed for all use;
and

(7) Any other relevant factors.”;

On page thirteen, subdivision 7.11.1., after the words
”Purchasing Division.” by striking out the remainder of the
subdivision and inserting in lieu thereof the following: “The
maximum budgeted amount may not be disclosed to any vendor
prior to the bid opening and may not be changed after the bid
opening.”;

On page thirteen, subdivision 7.11.2.; line three, by
capitalizing the word “state”;

On page fourteen, subsection 7.13., by striking out
“7.13.1.7;

On page fourteen, subdivision 7.13.1, at the beginning of
the first sentence, by striking out the word “The” and inserting
in lieu thereof the words “For contracts for commodities and
services in the amount of $1 million or less, the”;
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On page fourteen, paragraphs 7.13.1.(a), by capitalizing the
word “state”;

On page fourteen, after subdivision 7.13.1, by inserting a
new subdivision, designated subdivision 7.13.2, to read as
follows:

“7.13.2. For contracts for commodities and services in an
amount exceeding $1 million, the following contract
management procedures apply:

a. Post Award Conferences.

The agency administrator responsible for administering the
contract shall hold a post award conference with the contractor
to ensure a clear and mutual understanding of all contract terms
and conditions, and the respective responsibilities of all parties.
The agenda for the conference shall include, at a minimum, the
introduction of all participants and identification of agency and
contractor key personnel, and discussion of the following items:

(1) The scope of the contract, including specifications of
what the agency is buying;

(2) The contract terms and conditions, particularly any
special contract provisions;

(3) The technical and reporting requirements of the contract;

(4) The contract administration procedures, including
contract monitoring and progress measurement;

(5) The rights and obligations of both parties and the
contractor performance evaluation procedures;

(6) An explanation that the contractor will be evaluated on
its performance both during and at the conclusion of the contract
and that such information may be considered in the selection of
future contracts;

(7) Potential contract problem areas and possible solutions;
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(8) Invoicing requirements and payment procedures, with
particular attention to whether payment will be made according
to milestones achieved by the contractor;

(9) An explanation of the limits of authority of the
personnel of both the agency and the contractor.

b. Monitoring.

The agency shall develop a comprehensive and objective
monitoring checklist which:

(1) Measures outcomes;

(2) Monitors compliance with contract requirements; and
(3) Assesses contractor performance.

c. Reports.

The agency shall make the following reports to the Director,
ona schedule established by the Director, but not less frequently
than once each year:

(1) Status Reports. Status reports describe the progress of
the work; track the organizational structure of the statement of
work in terms of phases, segments, deliverables and products;
and describe what work is complete and what work is pending
and contrast that status against the contract schedule. If there
are any unresolved issues that the agency is contractually
obligated to resolve, those issues should be included in the
status report and a resolution should be requested.

(2) Activity Reports. Activity reports describe all activity
on the project, regardless of whether substantial progress has
been made toward completion of the project. If payment is
based on the number of completed transactions, these activities
must be specifically set out in the report.”;

On page fourteen, after subsection 7.13, by inserting the
following:

“7.14. Inspection.
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7.14.1. The agency shall inspect all materials, supplies, and
equipment upon delivery to insure compliance with the contract
requirements and specifications.

7.14.2. The agency shall report any discrepancies to the
Director immediately.

7.14.3. If unlisted shortages are discovered, the vendor and
the Director must be notified immediately.

7.14.4. A contractor may be required to pick up any
merchandise not conforming to specifications and replace the
merchandise immediately.

7.15. Substitutions.

Substitution of items called for in a contract is not permitted
without the Director's prior approval. The Director will not
approve substitution of items unless the substituted items are of
equal quality and are offered at the same or lower price.

7.16. Cancellations.

7.16.1. The director may cancel a purchase or contract
under any one of the following conditions including, but not
limited to:

(a) The vendor agrees to the cancellation;

(b) The vendor has obtained the contract by fraud, collusion,
conspiracy, or in conflict with any statutory or constitutional
provision of the State of West Virginia;

(c) Failure to conform to contract requirements or standard
commercial practices;

(d) The existence of an organizational conflict of interest is
identified; or

(e) Funds are not appropriated or an appropriation is
discontinued by the Legislature for the acquisition.

1349



276
2717
278

279

280
281
282

283
284
285
286
287

288
289
290
291

292
293

294

295
296
297

298
299
300
301
302

303
304
305
306
307
308

LEGISLATIVE RULES [Ch. 151

7.16.2. Notwithstanding other provisions of this
subdivision, the Director may cancel a purchase or contract for
any reason or for no reason, upon 30 days’ notice to the vendor.

7.17. Damages.

7.17.1. A vendor who fails to perform as required under a
contract shall be liable for actual damages and costs incurred by
the state.

7.17.2. If any merchandise delivered under a contract has
been used or consumed by an agency and on testing is found not
to comply with specifications, no payment may be approved by
the Director for the merchandise until the amount of actual
damages incurred has been determined.

7.17.3. The Director shall seek to collect damages by
following the procedures established by the Office of the
Attorney General for the collection of delinquent obligations.”;
and

On page 17, subsection 11.1., by capitalizing the word
“internet”;

And,

On page 17, after subsection 11.1, by striking out
subsections 11.2, 11.3, 11.4 and 11.5 in their entirety and
inserting in lieu thereof the following:

“11.2. The state spending unit for surplus property may
contract with one or more nationally recognized commercial
Internet auction sites to coordinate sales of surplus property,
pursuant to the provisions of §5A-3-45 of the West Virginia
Code and this rule.

11.3. To ensure that organizations eligible under Federal
Property Management Regulations (41 CFR Chapter 101) have
priority in obtaining surplus property, all surplus property will
be listed on the West Virginia State Agency for Surplus
Property website for at least five (5) working days prior to being
made available on an Internet auction site.”.
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(b) The legislative rule filed in the State Register on the
eleventh day of July, two thousand six, authorized under the
authority of section forty-four, article three, chapter five-a of
this code, modified by the Department of Administration to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the sixteenth day
of August, two thousand six, relating to the Department of
Administration (cannibalization of state property, 148 CSR 16),
is authorized, with the following amendments:

On page one, by striking out subsection 1.1. in its entirety
and inserting in lieu thereof the following:

“l1.1. This rule explains and clarifies operative procedures
for the disposal of state surplus property by cannibalization for
use of component parts.”

On page one, section two, lines one and two, by striking out
the words “meaning as” and inserting in lieu thereof the word
“meanings”, by striking out “§5A-1-1" and inserting in lieu
thereof “§§5A-1-1 et seq.”, and by striking out “SA-3-1 et seq.,
and as follows” and inserting in lieu thereof the “§§5A-3-1 et
seq. In addition”;

On page one, subsection 3.1., by striking out the word
“legislative” and by striking out the word “State” and inserting
n lieu thereof the word “state”;

On pages one and two, by striking out section four in its
entirety and renumbering the remaining section accordingly;

On page two, section five, by inserting a new subsection to
read as follows:

“4.1. State assets shall be disposed of exclusively through
the state agency for surplus property.”;

On page two, section five, by redesignating subsections 5.1.
through 5.6. as subsections 4.2. through 4.7.;

On page two, subdivisions 5.1.a. through 5.1.c., by inserting
the word “The” before the word “commodity”;
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On page two, subdivision 5.1.d., by inserting the word “A”
before the word “description”;

On page two, subdivision 5.1.e., by capitalizing the word
“whether”, after the word “If” by inserting the word “the”, and
by striking out the words “why the agency is” and inserting in
lieu thereof the word “for”;

On page two, subdivision 5.1.f., by capitalizing the word
G‘hOw’,;

On page two, subdivision 5.1.g., lines one and two, by
capitalizing the word “who” and, after the word “document” by
inserting a comma and the words “signed by the spending
officer,”;

On page two, subdivision 5.1.g., line three, by striking out
the words “which will identify” and inserting in lieu thereof the
word “identifying”;

On page two, subdivision 5.1.g., line five, by striking out
the words “qualification. This document must be signed by the
spending officer.” and inserting in lieu thereof the word
“qualifications”;

On pages two and three, by striking out subsection 5.2. in its
entirety and by inserting in lieu thereof the following:

“4.2.a. If the agency plans to use the cannibalized parts
immediately, it must provide the following additional
information:

4.2.a.1. Whether the part restores the commodity to an
operable condition;

4.2.a.2. If the part does not restore the property to an
operable condition, additional justification for the initial
cannibalization, along with the additional steps required to
restore the property to an operable condition; and

4.2.a.3. The cost of the parts and labor to restore the
commodity to an operable condition without cannibalization.
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4.2.b. The agency must properly retire an inoperable part
being replaced to the state agency for surplus property using the
authorized means of disposal outlined in W. Va. Code §5A-3-
45.

4.2.c. The Director shall make a comparison of the current
value of the asset being cannibalized, the value of the property
being repaired and the cost to repair the item without
cannibalization. The Director will not authorize cannibalization
unless the value of the repaired asset exceeds the value of the
asset to be cannibalized, along with the cost of the
cannibalization/repair process.”

On page three, subsection 5.3., lines one and two, after the
word “future use” by changing the period to a comma, by
striking out the words “justification must be submitted to and
approved by” and inserting in lieu thereof the words “it must
submit written justification to”;

On page three, subsection 5.3., after the word “property” by
inserting the words “for approval”;

On page three, subsection 5.3. by striking out “5.3.a.”” and
by redesignating paragraphs 5.3.a.1. through 5.3.a.4 as
subdivisions 4.3.a. through 4.3.d.;

On page three, paragraph 5.3.a.1., by striking out the words
“the potential” and inserting in lieu thereof the word “The”;

On page three, paragraph 5.3.a.2. by capitalizing the word
“the” at the beginning of the paragraph,;

On page three, paragraph 5.3.a.3. by capitalizing the word
“the” at the beginning of the paragraph and, after the word
“stored;”, by inserting the word “and”;

On page three, paragraph 5.3.a.2. by capitalizing the word
“the” at the beginning of the paragraph,;

On page three, subsection 5.5., lines one and two, by
striking out the words “make determination” and inserting in
lieu thereof the word “determine” and by capitalizing the word
“state”;
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On page three, paragraph 5.5.a. by striking out the word
“The” and inserting in lieu thereof the words “Does the” and,
after the word “cannibalized”, by inserting a question mark;

On page three, paragraph 5.5.b. by striking out the words
“There is” and inserting in lieu thereof the words “Is there” and,
after the word “form;”, by inserting a question mark, a semi-
colon and the word “and”;

On page three, paragraph 5.5.c., by striking out the word
“The” and inserting in lieu thereof the words “Does the”” and by
striking out the words “does not”;

On page three, paragraph 5.5.c., by capitalizing the word
“state’;

On page three, paragraph 5.5.c., by striking out the word
“non-used” and inserting in lieu thereof the word “unused” and
by changing the period to a question mark;

And,

On page three, section 5.6, line one, after the words “review
the” by inserting the word “agency”.

(c) The legislative rule filed in the State Register on the
eleventh day of July, two thousand six, authorized under the
authority of section forty-four, article three, chapter five-a of
this code, modified by the Department of Administration to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the sixteenth day
of August, two thousand six, relating to the Department of
Administration (waste disposal of state property, 148 CSR 17),
is authorized, with the following amendments:

On page one, by striking out subsection 1.1. in its entirety
and inserting in lieu thereof the following:

“l.1. This rule explains and clarifies operative procedures
for the disposal of commodities as waste.”

On page one, section two, lines one and two, by striking out
the words “meaning as” and inserting in lieu thereof the word
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“meanings”, by striking out “§5A-1-1" and inserting in lieu
thereof “§§5A-1-1 et seq.”, and by striking out “5A-3-1 et seq.,
and as follows” and inserting in lieu thereof the “§§5A-3-1 et
seq. In addition”;

On page one, subsection 3.1., by striking out the word
“legislative” and by striking out the word “State” and inserting
in lieu thereof the word “state”;

On pages one and two, by striking out section four in its
entirety and renumbering the remaining section accordingly;

On page two, section five, by inserting a new subsection to
read as follows:

“4.1. State assets shall be disposed of exclusively through
the state agency for surplus property.”;

On page two, section five, by redesignating subsections 5.1.
through 5.8. as subsections 4.2. through 4.9.;

On page two, subsection 5.1., by striking out the word
“submits” and inserting in lieu thereof the word “shall submit”;

On page two, subsection 5.2., by striking out the word
“State” and inserting in lieu thereof the words “The state”;

On page two, subsection 5.2., by striking out the word
“evaluates” and inserting in lieu thereof the words “shall
evaluate”;

On page two, subdivision 5.3.a., by striking out the words
“If the” and inserting in lieu thereof the word “The”;

On page two, subdivision 5.3.c., by striking out the word
“state” and inserting in lieu thereof the word “State”;

On page two, subsection 5.4., by striking out ““5.4.a.” and by
redesignating paragraphs 5.4.a.1. through 5.4.a3. as
subdivisions 4.5.a. through 4.5.c.;

On page two, subsection 5.5., after the words “completed
and” by striking out the words ““a physical inspection conducted
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(if necessary), a determination is made by” and inserting in lieu
thereof a comma and the words “if necessary, a physical
inspection conducted,”;

On page two, subsection 5.5., after the words “surplus
property” by striking out the words “as to”” and inserting in lieu
thereof the words “shall determine”;

On page two, subsection 5.6., after the words “using any
other” by striking out the words “approved method, in
accordance with §5A-3-45 of the West Virginia Code” and
inserting in lieu thereof the words “method approved by W. Va.
Code §5A-3-45";

On page two, subsection 5.7., line one, by striking out the
word “with” and inserting in lieu thereof the word “within”;

And,

On page two, subsection 5.7., by striking out the words
“shall be” and inserting in lieu thereof the word “are”.

(d) The legislative rule filed in the State Register on the
twenty-sixth day of July, two thousand six, authorized under the
authority of section fourteen, article four, chapter twelve of this
code, modified by the Department of Administration to meet the
objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on the twentieth day of
November, two thousand six, relating to the Department of
Administration (accountability of state funds and grants, 148
CSR 18), is authorized, with the following amendments:

On page one, subsection 1.1., after the word “Scope. —* by
inserting the following: “This rule establishes standards and
procedures for recipients of state funds and grants to account for
the manner in which those funds are spent.”;

On page one, section two, after the caption, by striking out

“2.1.” and by redesignating subdivisions 2.1.a. through 2.1.h. as
subdivisions 2.1. through 2.8.;
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504 On page one, subdivision 2.1.a.,line two, by striking out the
505 words “engagement performed by’ and inserting in lieu thereof
506 the words “agreement between a grantee and”;

507 On page one, subdivision 2.1.b., line two, by striking out the
508 words “engagement performed by” and inserting in lieu thereof
509 the words “agreement between a grantee and”;

510 On page one, subdivision 2.1.g., line one, by striking out the
511 words “engagement performed by” and inserting in lieu thereof
512 the words “agreement between a grantee and”;

513 On page one, subdivision 2.1.g., lines seven and eight, by
514 striking out the words “be in accordance with compliance
515 attestation standards” and inserting in lieu thereof the words
516 “comply with Compliance Attestation Standards”;

517 On page one, subdivision 2.1.g., line thirteen, after the word
518 “purpose.” by striking out the remainder of the subdivision and
519 inserting in lieu thereof the following: “Under specified
520 circumstances, described in section 4 of this rule, certain types
521 of independent audits may be substituted for the required
522 report.”;

523 On page one, subdivision 2.1.h., line seven, by striking out
524 the words “shall means” and inserting in lieu thereof the word
525 “means”;

526 On page two, paragraph 2.1.h.(J)., after the words “pursuant
527 to” by striking out the remainder of the paragraph and inserting
528 inlieu thereofthe following: W. Va. Code §33-3-14d, §33-3-33,
529 and §33-12C-7.7;

530 On page two, subsection 3.1., by striking out the word
531 “state’s” and inserting in lieu thereof the word “state”;

532 On page two, subsection 3.1., by striking out the words “the
533 disbursement of the state grant funds” and inserting in lieu
534 thereof the words “how the state grant funds were disbursed”; -

535 On page two, subsection 3.2., by striking out the words

536 “Therequirement for a report of the disbursement of state grant
537 funds may be satisfied” and inserting in lieu thereof the words
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“A grantee may satisfy the report requirement of subsection 3.1.
of this rule”;

On page two, by striking out subsection 3.3. in its entirety
and redesignating the remaining subsections accordingly;

On page two, subsection 3.4., after the word “Reports” by
inserting the words “required by this section”;

On page two, subsection 3.4., by striking out the words “a
minimum” and inserting in lieu thereof the word “least”;

Onpagetwo, subsection 3.5., by striking out the words “and
if” and inserting in lieu thereof the words “the expenditure and
if the expenditure is”;

On page two, subsection 3.6., by striking out the words “In
the event that” and inserting in lieu thereof the word “If”;

On page two, subsection 3.6., by striking out the word
“such” and inserting in lieu thereof the word “the”;

On page two, by striking out subsection 3.7. in its entirety
and inserting in lieu thereof the following:

“3.7. The grantee shall submit the required report within
two years after the end of the fiscal year in which the grantor
disbursed state grants to the grantee. If the grantee’s fiscal year
end is different from the State’s fiscal year end (June 30), the
grantee shall file the report within two years after the end of its
fiscal year following the state fiscal year in which the funds
were disbursed.”;

On page three, subsection 3.9., by striking out the word
“such” and inserting in lieu thereof the word “the”;

On page three, subsection 4.1., by striking out the word
“An” and inserting in lieu thereof the words “In lieu of the
required report, the grantee may submit an”;

On page three, subsection 4.1., by striking out the words

“may be submitted in lieu of the required report if said audit”
and inserting in lieu thereof the words “which”;
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On page three, subsection 4.1., line eight, after the word
“and” by inserting the word “a” and by striking out the word
“said” and inserting in lieu thereof the word “the”;

On page three, by striking out subsection 4.2. in its entirety
and by inserting in lieu thereof the following:

“4.2. In lieu of the required report, the grantee may submit
a financial audit, performed by an independent CPA, which
complies with Government Auditing Standards issued by the
Comptroller General of the United States if the audit includes a
schedule of state grant receipts and expenditures and a related
auditor’s opinion on whether the schedule is fairly stated in
relation to the financial statements taken as a whole.”;

On page three, subsection 5.1., by striking out the words
“due to the fact that” and inserting in lieu thereof the word
“because”;

On page three, subsection 5.1., by striking out the words
“generally accepted govemment auditing standards” and
inserting in lieu thereof the words “Government Auditing
Standards”;

On page three, subsection 5.1., by striking out the words
“due to the fact that an audit is performed that complies” and
inserting in lieu thereof the words “because an audit
complying”;

On page three, subsection 5.1., after the word “A-133" by
striking out the word “which”;

On page three, subsection 5.1., after the words “The form”
by striking out the word “should” and inserting in lieu thereof
the word ““shall”;

On page three, subsection 5.2., by striking out the words
“shall rest” and inserting in lieu thereof the word “rests”;

On page three, subsection 5.3., by striking out the words

“All sworn statements” and inserting in lieu thereof the words
“A sworn statement”’;
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On page three, subsection 5.3., after the word “include” by
striking out the comma and the words “at a minimum,” and
inserting in lieu thereof the words “at least”;

On page three, subsection 5.4., by striking out the words
“following language shall be utilized for the actual” and, after
the word “statement” by inserting the words “shall be in the
following form”;

On page three, subsection 5.4., by striking out “5.4.1";

On page four, subsection 5.5., line one, after the word
“representative” by inserting the words “of the grantee”;

On page four, subsection 5.5., after the words “and provide”
by striking out the word “their” and inserting in lieu thereof the
words “his or her”;

On page four, subsection 5.5., after the word “grantor” by
striking out the words “of the State grants”;

On page four, subsection 5.5., line twelve, by striking out
the word “Said” and inserting in lieu thereof the word “The”;

On page four, by striking out subsection 5.6. in its entirety
and inserting in lieu thereof the following:

“5.6. The grantee shall submit the sworn statement of
expenditures within two years after the end of the fiscal year in
which the grantor disbursed state grants to the grantee. If the
grantee’s fiscal year end is different from the State’s fiscal year
end (June 30), the grantee shall file the report within two years
after the end of its fiscal year following the state fiscal year in
which the funds were disbursed.”;

On page four, subsection 6.1., after the word “expenditures”
by inserting the words “for state grants disbursed after July 1,
2003";

On page four, subsection 6.1., after the words “required
time” by striking out the words “period for state grants
disbursed by the grantor after July 1, 2003";
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On page four, subsection 6.1., after the words “grantee
complies with” by striking out the word “said” and inserting in
lieu thereof the word “its";

On page four, subsection 6.2., by striking out the words
“that provided the state grant”;

On page four, subsection 6.3., by striking out the words
“that provided the state grant” and by striking out the words
“The debarment process shall consist of the following:”;

On page four, subdivision 6.3.1., after the words “a grantee”
by striking out the word “shall” and inserting in lieu thereof the
word “should”;

On page four, subdivision 6.3.1., after the words “certified
mail,” by striking out the remainder of the subdivision and
inserting in lieu thereof the following: “return receipt requested,
of the reasons and the causes relied upon for the proposed
debarment”’;

On page four, by striking out subdivisions 6.3.2. and 6.3.3.
in their entirety and inserting in lieu thereof the following:

“6.3.2. If the grantee disputes the proposed debarment, it
must submit its argument to the grantor in writing within 30
calendar days after receipt of the notice.

6.3.3. If a grantee contests the debarment decision, the
grantor shall decide the matter in accordance with the provisions
of W. Va. Code §29A-5-1 et seq.”

On page four, subdivision 6.3.4., by striking out the words
“shall be” and inserting in lieu thereof the word “is”;

On page four, subsection 6.5., line one, by striking out the
word “their” and inserting in lieu thereof the word “its”;

On page four, subsection 6.5., line three, by striking out the

word “for” and inserting in lieu thereof the words “with regard
to”;
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On page four, subsection 6.5., line four, after the word
“grants” by striking out the remainder of the subsection and
inserting in lieu thereof the following: “from either the same
state spending unit or from a different one.”;

On page five, subsection 6.7., by striking out the words
“Prior to any grantor providing State grants to a person” and
inserting in lieu thereof the words “Before disbursing a state
grant”;

On page five, subsection 6.7., line three, by striking out the
word “from” and inserting in lieu thereof the word “with”;

On page five, subsection 7.1., by striking out the words
“that provides State grants”;

On page five, subdivision 7.2.1., line three, by striking out
the word “this” and inserting in lieu thereof the words “the
notification”;

On page five, subdivision 7.2.1., by striking out the words
“to convey the reporting requirements under W. Va. Code §12-
4-147;

Onpage five, subsection 7.3., after the word “expenditures”
by striking out the remainder of the subsection and inserting in
lieu thereof the following: “for a state grant disbursed after July
1,2003, within the required time.”

On page five, subsection 7.4., by striking out the words
“shall begin” and inserting in lieu thereof the word “begins” and
by striking out the words “these rules” and inserting in lieu
thereof the words “this rule”;

On page five, subsection 7.5., lines two and three, by
striking out the words “the requirements of”;

Onpage five, subsection 7.5., lines thirteen and fourteen, by
striking out the words “by the grantor”;

On page five, subsection 8.1., by striking out the words
“Prior to” and inserting in lieu thereof the word “Before”;
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On page five, subsection 8.1., line two, by striking out the
word “grantors” and inserting in lieu thereof the words “a
grantor’”;

On page five, subdivision 8.1.1., line one, by striking out
the word “its” and inserting in lieu thereof the word “the”;

On page five, subdivision 8.1.1., line two, by striking out
the words “to be”;

On page five, subdivision 8.1.1., line three, after the word
“person” by inserting the words “seeking the grant”;

On page five, subdivision 8.1.1., line four, by striking out
the word “Sate” and inserting in lieu thereof the word “State”;

On page five, subdivision 8.1.1., line eight, after the word
“page” by inserting the word “that”;

On page five, subdivision 8.1.2., lines three and six, after
the word “person” by inserting the words “seeking the grant”;

On page five, subdivision 8.1.2., line seven, by striking out
the word “their” and inserting in lieu thereof the word “his or
her”;

On page five, subdivision 8.1.2., line twelve, by striking out
the word “that”;

On page five, subsection 8.2., lines two, after the word
“person” by inserting the words “seeking the grant”;

And,
On page six, subsection 8.2., by striking out the words

“identified as one who is debarred or who has” and inserting in
lieu thereof the words “debarred or”.

§64-2-2. Consolidated Public Retirement Board.

1
2
3

(a) The legislative rule filed in the State Register on the
twelfth day of July, two thousand six, authorized under the
authority of section one, article ten-d, chapter five of this code,
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modified by the Consolidated Public Retirement Board to meet
the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the nineteenth
day of September, two thousand six, relating to the
Consolidated Public Retirement Board (deputy sheriff
retirement system, 162 CSR 10), is authorized.

(b) The legislative rule filed in the State Register on the
twelfth day of July, two thousand six, authorized under the
authority of section one, article ten-d, chapter five of this code,
relating to the Consolidated Public Retirement Board (teachers
defined contribution system, 162 CSR 3), is authorized.

(c) The legislative rule filed in the State Register on the
twelfth day of July, two thousand six, authorized under the
authority of section one, article ten-d, chapter five of this code,
relating to the Consolidated Public Retirement Board (teachers
retirement system, 162 CSR 4), is authorized.

(d) The legislative rule filed in the State Register on the
twelfth day of July, two thousand six, authorized under the
authority of section one, article ten-d, chapter five of this code,
modified by the Consolidated Public Retirement Board to meet
the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the nineteenth
day of September, two thousand six, relating to the
Consolidated Public Retirement Board (public employees
retirement system, 162 CSR 5), is authorized.

(e) The legislative rule filed in the State Register on the
twelfth day of July, two thousand six, authorized under the
authority of section one, article ten-d, chapter five of this code,
modified by the Consolidated Public Retirement Board to meet
the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the nineteenth
day of September, two thousand six, relating to the
Consolidated Public Retirement Board (refund, reinstatement
and loan interest factors, 162 CSR 7), is authorized.
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§64-2-3. Division of Personnel.
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(a) The legislative rule filed in the State Register on the
twenty-first day of July, two thousand six, authorized under the
authority of section ten, article six, chapter twenty-nine of this
code, modified by the Division of Personnel to meet the
objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on the thirtieth day of
November, two thousand six, relating to the Division of
Personnel (administrative rule of the West Virginia Division of
Personnel, 143 CSR 1), is authorized with the following
amendments:

On page seven, subsection 3.88., after the words “not to
exceed” by striking out the number “1,000" and inserting in lieu
thereof the number “720";

On page twenty-one, subsection 9.4., after the words “not to
exceed” by striking out the number“1,000" and inserting in lieu
thereof the number “720";

On page twenty-two, subsection 9.5., by striking subsection
(e) in its entirety and by redesignating the remaining subsections
accordingly;

On page thirty-nine, section nineteen, before the word
“Each” by adding “19.1.”;

And,

On page thirty-nine, section nineteen, by adding a new
subsection, designated subsection 19.2. to read as the follows:

19.2. Neither this section nor any other provision of this rule
shall interfere with the right of the Legislature, its committees,
administrative units and staffto have access to agency personnel
records under the common law, or pursuant to the provisions of
W. Va. Code §§4-2-5, 4-3-4, 4-5-3, 4-10-5, or any other
statutory provision giving a legislative agency or subunit access
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to records of a state agency. The Legislature, its committees,
administrative units and staff having access to these records
shall maintain the confidentiality of the records, to the extent
reasonably possible.

(b) The legislative rule filed in the State Register on the
twenty-first day of July, two thousand six, authorized under the
authority of section four, article five-a, chapter twenty-three and
section ten, article six, chapter twenty-nine of this code, relating
to the Division of Personnel (workers’ compensation temporary
total disability, 143 CSR 3), is authorized.

(c) The legislative rule filed in the State Register on the
seventeenthday of February, two thousand six, authorizedunder
the authority of section seven, article two, chapter five-f of this
code, modified by the Division of Personnel to meet the
objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on the twenty-first day of
November, two thousand six, relating to the Division of
Personnel (interdepartmental transfer of permanent state
employees, 143 CSR 7), is authorized.

§64-2-4. Board of Risk and Insurance Management.

O oo NN PHhWN—

The legislative rule filed in the State Register on the twenty-
first day of July, two thousand six, authorized under the
authority of section fifteen, article thirty, chapter thirty-three of
this code, modified by the Board of Risk and Insurance
Management to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register on
the third day of November, two thousand six, relating to the
Board of Risk and Insurance Management (mine subsidence
insurance, 115 CSR 1), is authorized.
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CHAPTER 152

(Com. Sub. for S.B. 314 - By Senators Minard, Fanning,
Prezioso, Unger and Boley)

[Passed March 5, 2007; in effect from passage.]
[Approved by the Governor on March 19, 2007.]

AN ACT to amend and reenact article 4, chapter 64 of the Code of
West Virginia, 1931, as amended, relating generally to the
promulgation of administrative rules by the Department of
Education and the Arts and the procedures relating thereto;
legislative mandate or authorization for the promulgation of
certain legislative rules by various executive and administrative
agencies of the Department of Education and the Arts;
authorizing certain of the agencies to promulgate certain
legislative rules in the form that the rules were filed in the State
Register; authorizing certain of the agencies to promulgate
certain legislative rules with various modifications presented to
and recommended by the Legislative Rule-making Review
Committee; authorizing the Library Commission to promulgate
a leglslatlve rule relating to the Library Commission
administrative rule; authorizing the Division of Rehabilitation
Services to promulgate a legislative rule relating to case
services; and authorizing the Division of Rehabilitation Services
to promulgate a legislative rule relating to resources manual.

Be it enacted by the Legislature of West Virginia:

That article 4, chapter 64 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 4. AUTHORIZATION FOR DEPARTMENT OF
EDUCATION AND THE ARTS TO
PROMULGATELEGISLATIVE RULES.

§64-4-1. Library Commission.
§64-4-2. Division of Rehabilitation Services.
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§64-4-1. Library Commission.
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The legislative rule filed in the State Register on the
twenty-third day of May, two thousand six, authorized under
the authority of section twenty, article one, chapter ten of this
code, modified by the Library Commission to meet the
objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the sixteenth
day of January, two thousand seven, relating to the Library
Commission (Library Commission administrative rule, 173
CSR 1) is authorized with the following amendments:

On page 4, by striking the section heading and inserting
the following, “§173-1-3 Requirements for Receiving
Grants.”; and

On page 4, following the section heading for section 173-
1-3 by inserting a new subsection designated as 3.1, to read
as follows: “3.1 A public library must fulfill all of the
requirements set forth in this section to be eligible to receive
a grant from the library commission.” and renumbering the
remaining subsections accordingly;

and,

On page 7, subsection 5.2, by striking the subsection in
its entirety and inserting in lieu thereof the following:

5.2 The eligibility requirements contained in section 3 of
this rule may be waived if the Commission determines that
due to exceptional or uncontrollable circumstances, one or
more of the requirements for receiving grants contained in
section 3 would impose an undue hardship on a public
library. For the purposes of this subsection, exceptional or
uncontrollable circumstances may include, but are not limited
to, a natural or man-made disaster or a governing authority’s
lack of financial resources to provide adequate local funding
to support a public library’s operations.
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On page 8, subsection 5.2, by striking the last sentence of
the subsection;

and,

On page 8 following subsection 5.4, by inserting a new
subsection designated as 5.5 to read as follows: “5.5 The
provisions of this rule shall be liberally construed to
accomplish its objectives and purposes.”

On page 8, subsection 6.2, by striking the word, “may”
and inserting the word, “shall” and by striking the word,
“Only”;

and,

On page 13, subsection 9.1, after the word, “library” by
inserting the word, “shall”.

§64-4-2. Division of Rehabilitation Services.

1
2
3
4
5
6
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(a) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section three, article ten-a, chapter eighteen
of this code relating to authorizing the Division of
Rehabilitation Services (case services, 130 CSR 1) is
authorized.

(b) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section three, article ten-a, chapter eighteen
of'this code relating to the Division of Rehabilitation Services
(resources manual, 130 CSR 2) is authorized.

1369



LEGISLATIVE RULES [Ch. 153

CHAPTER 153

(Com. Sub. for S.B. 278 - By Senators Minard, Fanning,
Prezioso, Unger and Boley)

[Passed March 10, 2007; in effect from passage.]
[Approved by the Governor on March 27, 2007.]

AN ACT to amend and reenact article 5, chapter 64 of the Code of
West Virginia, 1931, as amended, relating generally to the
promulgation of administrative rules by the Department of
Health and Human Resources and the procedures relating
thereto; legislative mandate or authorization for the
promulgation of certain legislative rules by various executive
or administrative agencies of the Department of Health and
Human Resources; authorizing certain of the agencies to
promulgate certain legislative rules in the form that the rules
were filed in the State Register; authorizing certain of the
agencies to promulgate certain legislative rules with various
modifications presented to and recommended by the
Legislative Rule-Making Review Committee; authorizing
certain of the agencies to promulgate certain legislative rules as
amended by the Legislature; authorizing certain of the agencies
to promulgate certain legislative rules with various
modifications presented to and recommended by the
Legislative Rule-Making Review Committee and as amended
by the Legislature; authorizing Health Care Authority to
promulgate a legislative rule relating to certificates of need;
authorizing Health Care Authority to promulgate a legislative
rule relating to health services offered by health
professionalsauthorizing Department of Health and Human
Resources to promulgate a legislative rule relating to public
water systems; authorizing Department of Health and Human
Resources to promulgate a legislative rule relating to public
water system operators; authorizing Department of Health and
Human Resources to promulgate a legislative rule relating to
nursing home licensure; authorizing Department of Health and
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Human Resources to promulgate a legislative rule relating to
recreational water facilities; authorizing Department of Health
and Human Resources to promulgate a legislative rule relating
to vital statistics; authorizing Department of Health and Human
Resources to promulgate a legislative rule relating to
emergency medical services; authorizing Division of Human
Services to promulgate a legislative rule relating to child care
center licensing; authorizing Division of Human Services to
promulgate a legislative rule relating to child-placing agencies’
licensure; authorizing Division of Human Services to
promulgate a legislative rule relating to minimum licensing
requirements for group residential facilities in West Virginia;
authorizing Division of Human Services to promulgate a
legislative rule relating to family child care facility licensing
requirements; authorizing Division of Human Services to
promulgate a legislative rule relating to family child care home
registration requirements; and authorizing Division of Human
Services to promulgate a legislative rule relating to informal
and relative family child care home registration requirements.

Be it enacted by the Legislature of West Virginia:

That article 5, chapter 64 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 5. AUTHORIZATION FOR DEPARTMENT OF
HEALTH AND HUMAN RESOURCES
TO PROMULGATE LEGISLATIVE
RULES.

§64-5-1. Health Care Authority.
§64-5-2. Department of Health and Human Resources.
§64-5-3. Division of Human Services.

§64-5-1. Health Care Authority.

1 (a) The legislative rule filed in the State Register on the
2 twenty-eighth day of July, two thousand six, authorized under
3 the authority of section eight, article two-d, chapter sixteen of
4 this code, modified by the Health Care Authority to meet the
5 objections of the Legislative Rule-Making Review
6 Committee and refiled in the State Register on the eighteenth
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day of January, two thousand seven, relating to the Health
Care Authority (certificate of need, 65 CSR 7) is authorized.

(b) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section eight, article two-d, chapter sixteen of
this code, modified by the Health Care Authority to meet the
objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the eighteenth
day of January, two thousand seven, relating to the Health
Care Authority (health services offered by health
professionals, 65 CSR 17) is authorized with the following
amendments:

On page one, subsection 1.2., by striking out “@” and
inserting in lieu thereof “c”;

On page one, section two, by striking subdivision 2.1.c.
in its entirety and inserting in lieu thereof the following:

“2.1.c. Any facility owned or operated by one or more
health professionals licensed, authorized, or organized
pursuant to Chapter 30 of the West Virginia Code which
offers laboratory or imaging services to patients that are sent
by other licensed health care professionals for the sole
purpose of obtaining the laboratory or imaging services,
regardless of the cost associated with the proposal. A facility
shall not be deemed a diagnostic center under subsection
2.1.c.ifthe proportion of laboratory procedures performed on
such patients does not exceed 25% of the total laboratory
procedures performed by the facility, and the proportion of
imaging procedures performed on such patients does not
exceed 25% of the total imaging procedures performed by the
facility;”;

On page two, paragraph 2.1.g.1., after the words “first
offered;” by striking out the word “or”;

And,
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On page two, paragraph 2.1.g.2., by changing the period
to a semi-colon and inserting the word “or” and the
following:

“2.1.g.3. Such laboratory or imaging services were
offered by the private office practice on the effective date of
this rule; provided however, that the number of laboratory or
imaging procedures performed on patients who are sent to the
private office practice subsequent to the effective date of this
rule for the sole purpose of obtaining laboratory or imaging
services must remain at or below the level performed on such
patients in 2006, or the level established by calculating an
annual average based upon calendar years 2004 through
2006, inclusive.”.

§64-5-2. Department of Health and Human Resources.

—
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(a) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section four, article one, chapter sixteen of
this code relating to the Department of Health and Human
Resources (public water systems, 64 CSR 3) is authorized.

(b) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section four, article one, chapter sixteen of
this code, modified by the Department of Health and Human
Resources to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register
on the twenty-second day of December, two thousand six,
relating to the Department of Health and Human Resources
(public water system operators, 64 CSR 4) is authorized.

(c) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section six, article five-r, chapter sixteen of
this code, modified by the Department of Health and Human
Resources to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register
on the nineteenth day of December, two thousand six,
relating to the Department of Health and Human Resources
(nursing home licensure, 64 CSR 13) is authorized.
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(d) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section four, article one, chapter sixteen of
this code, modified by the Department of Health and Human
Resources to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register
on the twenty-second day of December, two thousand six,
relating to the Department of Health and Human Resources
(recreational water facilities, 64 CSR 16) is authorized with
the following amendments:

On page four, section six, by striking out all of subsection
6.1. and inserting in lieu thereof a new subsection 6.1., to
read as follows:

6.1. A recreational water facility that is designed,
constructed or renovated after the effective date of this rule
shall comply with the National Spa and Pool Institute
ANSI/NSPI-1 2003 Standard for Public Swimming Pools,
ANSI/NSPI-2 1999 Standard for Public Spas, ANSI/IAF-9
2005 Standard for Public Water Parks and ANSI/APSP-7
2006 National Standard for Suction Entrapment Avoidance
in Swimming Pools, Wading Pools, Spa, Hot Tubs, and
Catch Basins. These standards are available through the
internet at: http://www.nspi.org.;

And,

On page nine, section ten, by striking out all of
subdivision 10.12.a. and inserting in lieu thereof a new
subdivision 10.12.a., to read as follows:

10.12.a. Pools with single suction outlets must meet
National Spa and Pool Institute ANSI/NSPI-12003 Standard
for Public Swimming Pools, public spa suction outlets must
meet ANSI/NSPI-2 1999 Standard for Public Spas, and
Public Water Park suction outlets must meet ANSI/IAF-9
2005 Standard for Public Water Parks and ANSI/APSP-7
2006 National Standard for Suction Entrapment Avoidance
in Swimming Pools, Wading Pools, Spa, Hot Tubs, and
Catch Basins. These standards are available through the
internet at: http://www.nspi.org.
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(e) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section three, article five, chapter sixteen of
this code, modified by the Department of Health and Human
Resources to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register
on the twenty-second day of January, two thousand seven,
relating to the Department of Health and Human Resources
(vital statistics, 64 CSR 32) is authorized.

(f) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section fourteen, article four-c, chapter
sixteen of this code, modified by the Department of Health
and Human Resources to meet the objections of the
Legislative Rule-Making Review Committee and refiled in
the State Register on the twenty-second day of December,
two thousand six, relating to the Department of Health and
Human Resources (emergency medical services, 64 CSR 48)
is authorized with the following amendments:

On page forty-eight, section eighteen, subsection 18.6,
line thirty-nine, following the word “of”, by inserting the
words “Examiners for”;

On page forty-eight, section eighteen, subsection 18.7,
line forty-three, following the word “or” by inserting the
words “Examiners for”;

And,

On page forty-eight, section eighteen, subsection 18.7,
line forty-three, following the word “Nurses” by inserting the
words “or his or her designee”.

§64-5-3- Division of Human Services.

NN W —

(a) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section four, article two-b, chapter forty-nine
of this code, modified by the Division of Human Services to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the sixth day
of December, two thousand six, relating to the Division of
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Human Services (child care center licensing, 78 CSR 1) is
authorized with the following amendments:

On page eleven, subsection 4.6, by striking out “4.6.a.”
and by redesignating paragraphs 4.6.a.1. through 4.6.a.3. as
subdivisions 4.6.a. through 4.6.c.;

On page twenty, subdivision 8.4.c., by striking out
“8.4.d.” and inserting in lieu thereof “8.4.e.”;

On page sixty-eight, subsection 19.11, by striking out
“19.11.a.” and by redesignating paragraphs 19.11.a.1.
through 19.11.a.4. as subdivisions 19.11.a. through 19.11.d.;

And,

On page seventy-three, section twenty-two, by striking
out“22.1.” and by redesignating subdivisions 22.1.a. through
22.1.h. as subdivisions 22.1. through 22.8.

(b) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section four, article two-b, chapter forty-nine
of this code, modified by the Division of Human Services to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twentieth
day of November, two thousand six, relating to the Division
of Human Services (child placing agencies’ licensure, 78
CSR 2) is authorized with the following amendments:

On page six, subsection 4.4., by striking out “4.4.a.”;
On page seven, subsection 4.5., by striking out “4.5.a.”;
On page seven, subsection 4.7., by striking out “4.7.1.”;

On page eighteen, subdivision 8.1.d., by striking out
“8.1.d.1.”;

On page twenty-four, subdivision 9.6.1., by striking out
“0.6.a.1.”;

On page twenty-eight, subsection 10.6., by striking out
“10.6.a.”;

On page thirty-nine, section seventeen, by striking out
“17.1.” and by redesignating subdivisions 17.1.a. through
17.1.c as subdivisions 17.1 through 17.3;

On page forty, section eighteen, by striking out “18.1.”;
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On pages fifty and fifty-one, section twenty-six, by
striking out “26.1.” and by redesignating subdivisions 26.1.a.
through 26.1.c. as subdivisions 26.1. through 26.3.;

And,

On page fifty-one, section twenty-seven, by striking out
“27.1.”.

(c) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section four, article two-b, chapter forty-nine
of this code, modified by the Division of Human Services to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twenty-
second day of December, two thousand six, relating to the
Division of Human Services (minimum licensing
requirements for group residential facilities in West Virginia,
78 CSR 3) is authorized with the following amendments:

On page two, subsection 2.2, by striking out “2.2.a.”;

On pages two and three, subsection 2.3., by striking out
“2.3.a.” and by redesignating paragraphs 2.3.a.1. through
2.3.6. as subdivisions 2.3.a. through 2.3.f,;

On page seventeen, subsection 4.11., by striking out
“4.11.a.7;

On page seventeen, subsection 4.12., by striking out
“4.12.a.7;

On pages twenty-two and twenty-three, subsection 5.8.,
by striking out “5.8.a.” and by redesignating paragraphs
5.8.a.1. through 5.8.4. as subdivisions 5.8.a. through 5.8.d.;

On page twenty-three, subsection 5.10., by striking out
“5.10.a.”;

On pages twenty-six and twenty-seven, subsection 7.1.,
by striking out “7.1.a.” and by redesignating paragraphs
7.1.a.1. through 7.1.a.5. as subdivisions 7.1.a. through 7.1.e.;

On pages twenty-nine and thirty, subsection 7.9., by
striking out “7.9.a.” and by redesignating paragraphs 7.9.a.1.
through 7.9.a.11. as subdivisions 7.9.a. through 7.9.k.;
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On page thirty, subsection 8.5., by striking out “8.5.a.”;

On page thirty-two, section eight, by striking paragraph
8.7.c.10 in its entirety and inserting in lieu thereof the
following:

“8.7.c.10. Expected outcomes as appropriate.”;

On page thirty-two, section eight, by striking paragraphs
8.7.d.4 through 8.7.d.9 in their entirety and inserting in lieu
thereof the following:

“8.7.d.4. Evidence of ability to conduct business in the
State of West Virginia; and

8.7.d.5. Evidence of a criminal background check.”;

On page forty-two, section eleven, by striking paragraph
11.2.a.3. in its entirety and inserting in lieu thereof the
following:

“11.2.a.3. Adult Pulmonary Resuscitation (CPR), unless
the organization serves an infant population, in which case
both adult and infant cardiopulmonary resuscitation training
isrequired. This training must be updated every two years.”;

On page forty-three, section eleven, by striking paragraph
11.2.a.14. in its entirety and inserting lieu thereof the
following:

“11.2.a.14. Heimlich’s maneuver or abdominal thrust or
any other life-saving technique for choking/obstructed airway
as recognized by the American Red Cross or equivalent.”;

On page fifty-four, subsection 13.1, by striking out
“13.1.a.”;

On page fifty-four, subsection 13.2., by striking out
“13.2.a.” and by redesignating paragraph 13.2.a.l. as
subdivision 13.a.;

On page sixty, subsection 13.6., by striking out “13.6.a.”;

On page sixty, subsection 14.1., by striking out “14.1.a.”
and by redesignating paragraphs 14.1.a.1. through 14.1.a.6.
as subdivisions 14.1.a. through 14.1.f;
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On page sixty-one, subsection 14.3., by striking out
“14.3.a.” and by redesignating paragraphs 14.3.a.1. through
14.3.a.4. as subdivisions 14.3.a. through 14.3.d.;

On page sixty-seven, subsection 14.6., by striking out
“l14.6.a.”;

On page sixty-nine, subsection 14.8., by striking out
“14.8.a.”;

On page seventy-two, subsection 14.13., by striking out
“14.13.a.”;

On page seventy-three, subsection 14.14., by striking out
“l4.14.a.” and by redesignating paragraphs 14.14.a.1.
through 14.1.a.5. as subdivisions 14.1.a. through 14.1.e.;

Onpage seventy-seven, subsection 14.19., by striking out
“14.19.a.;

On page eighty-two,subdivision 15.4.h., by redesignating
paragraphs 15.4.g.1. through 15.4.g.3 as 15.4.h.1. through
15.4.h.3. and by redesignating the second subdivision 15.4.h.
as 15.4.1.;

On page eighty-six, subdivision 16.4., by striking out
“16.4.a.”;

On pages ninety-one and ninety-two, subsection 18.2, by
striking out “18.2.a.”, by redesignating subdivisions 18.2.a.1.
through 18.2.a.5. as subdivisions 18.2.a. through 18.2.e. and
by redesignating subparagraph 18.2.a.5.A. through
18.2.a.5.B. as paragraphs 18.2.e.1. though 18.2.e.5.;

On page ninety-two, subsection 18.3., by striking out
“18.3.a.”;

On page ninety-four, subsection 18.6., by striking out
“18.6.2.”;

On page ninety-five, subsection 18.7., by striking out
“18.7.a.” and by redesignating paragraphs 18.7.a.1. through
18.8.a.4. as subdivisions 18.7.a. through 18.7.d.;

On page ninety-five, subsection 19.1., by striking out
“19.1.a.” and by redesignating paragraphs 19.1.a.1. through
19.1.a.6. as subdivisions 19.1.a. through 19.1.f;
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On page one hundred six, subsection 20.5., by striking
out “20.5.a. Abrogation of Client Rights” and “20.5.a.1.”;

On page one hundred seven, subsection21.1., by striking
out “21.1.a.”;

On page one hundred seven, subsection 22.1., by striking
out “22.1.a;

On page one hundred eight, subsection 22.2, by striking
out “22.1.a;

On page one hundred nine, subsection 22.5, by striking
out “22.5.a” and by redesignating paragraphs 22.5.a.1.
through 22.5.a.4. as subdivisions 22.5.a. through 22.5.d.;

On page one hundred eleven, subsection 22.8, by striking
out “22.8.a”;

And,

On page one hundred twelve, subsection 22.10, by
striking out “22.10.a”.

(d) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section four, article two-b, chapter forty-nine
of this code, modified by the Division of Human Services to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twenty-
second day of January, two thousand seven, relating to the
Division of Human Services (family child care facility
licensing requirements, 78 CSR 18) is authorized with the
following amendments:

On pages four and five, subsection 4.3., by striking out
“4.3.a.” and by redesignating paragraphs 4.3.a.1. through
4.3.a.4. as subdivisions 4.3.a. through 4.3.d.;

On page twelve, subsection 8.1., by striking out “8.1.a.”,
by redesignating paragraphs 8.1.a.1. through 8.1.a.4. as
subdivisions 8.1. through 8.4. and by redesignating
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subparagraphs 8.1.a.4.a. through 8.1.a.4.d. as paragraphs
8.4.a. through 8.4.d.;

On page nineteen, paragraph 14.1.a.5., by redesignating
subparagraphs 14.1.a.5.a. and 14.1.a.5.b. as subparagraphs
14.1.a.5.A. and 14.1.a.5.B.;

On page twenty-eight, subsection 18.3., by striking out
“18.3.a.” and by designating paragraphs 18.3.a.1. through
18.3.a.7. as subdivisions 18.3.a. through 18.3.g.;

And,

On page thirty-four, section twenty-four, by striking out
“24.1.”.

(e) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section four, article two-b, chapter forty-nine
of this code, modified by the Division of Human Services to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the sixth day
of December, two thousand six, relating to the Division of
Human Services (family child care home registration
requirements, 78 CSR 19) is authorized with the following
amendments:

On page thirteen, subsection 7.3, by striking out “7.3.a.”
and by redesignating paragraphs 7.3.a.1. through 7.3.a.5. as
subdivisions 7.3.a. through 7.3.e.;

On page eighteen, section ten, subsection 10.1.d.1, line
eleven, following the numeral “6", by inserting the word
“months”;

On page twenty-three, subsection 12.2., by striking out
“12.2.a.” and by redesignating paragraphs 12.2.a.1. through
12.2.a.10. as subdivisions 12.2.a. through 12.2j.;

On pages twenty-six and twenty-seven, subsection 16.1.,
by striking out “16.1.a.” and by redesignating paragraphs
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16.1.a.1. through 16.1.a.6. as subdivisions 16.1.a. through
16.1.f;

On page twenty-seven, subsection 16.2., by striking out
“16.2.a.” and by redesignating paragraphs 16.2.a.1. through
16.2.a.7. as subdivisions 16.2.a. through 16.2.g.;

On page twenty-eight, subsection 17.1., by striking out
“17.1.a.” and by redesignating paragraphs 17.1.a.1. through
17.1.a.7. as subdivisions 17.1.a. through 17.1.d.;

On pages twenty-eight and twenty-nine, subsection 17.2.,
by striking out “17.2.a.” and by redesignating paragraphs
17.2.a.1. through 17.2.a.6. as subdivisions 17.2.a. through
17.2.f;

And,
On page thirty, section twenty, by striking out “20.1.”

(f) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section four, article two-b, chapter forty-nine
of this code, modified by the Division of Human Services to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twenty-
second day of January, two thousand seven, relating to the
Division of Human Services (informal and relative family
child care home registration requirements, 78 CSR 20) is
authorized with the following amendments:

On pages nine and ten, subsection 7.4., by striking out
“7.4.a.” and by redesignating paragraphs 7.4.a.1. and 7.4.a.2.
as subdivisions 7.4.a. and 7.4.b.;

On page ten, subsection 7.5., by striking out “7.5.a.” and
by redesignating paragraphs 7.5.a.1. and 7.5.a.2 as
subdivisions 7.5.a. and 7.5.b.;

On page fourteen, section twelve, by striking out “12.1.
General Transportation.”, by redesignating subdivisions
12.1.a. and 12.1.b. as subsections 12.1. and 12.2. and by
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244 redesignating paragraphs 12.1.a.1. through 12.1.a.3. as
245 subdivisions 12.1.a. through 12.1.c.;

246 And,
247 On page seventeen, section seventeen, by striking out
248 “17.1..

o
CHAPTER 154

(Com. Sub. for S.B. 276 - By Senators Minard, Fanning,
Prezioso, Unger and Boley)

[Passed March 5, 2007; in effect from passage.]
[Approved by the Governor on March 19, 2007.]

AN ACT to amend and reenact article 6, chapter 64 of the Code of
West Virginia, 1931, as amended, relating generally to the
promulgation of administrative rules by the Department of
Military Affairs and Public Safety and the procedures relating
thereto; legislative mandate or authorization for the
promulgation of certain legislative rules by various executive
or administrative agencies of the Department of Military
Affairs and Public Safety; authorizing certain of the agencies
to promulgate certain legislative rules in the form that the rules
were filed in the State Register; authorizing certain of the
agencies to promulgate certain legislative rules with various
modifications presented to and recommended by the
Legislative Rule-Making Review Committee; authorizing
certain of the agencies to promulgate certain legislative rules as
amended by the Legislature; authorizing certain of the agencies
to promulgate certain legislative rules with various
modifications presented to and recommended by the
Legislative Rule-Making Review Committee and as amended
by the Legislature; authorizing Division of Corrections to
promulgate a legislative rule relating to parole supervision;
authorizing State Fire Commission to promulgate a legislative
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rule relating to the State Building Code; authorizing State Fire
Commission to promulgate legislative rule relating to
certification and evaluation of local fire departments;
authorizing Division of Homeland Security and Emergency
Management to promulgate legislative rule relating to mine and
industrial accident rapid response system; authorizing Regional
Jail and Correctional Facility Authority to promulgate
legislative rule relating to criteria and procedures for
determination of projected cost per day for inmates incarcerated
in regional jails and operated by authority; and authorizing
State Police to promulgate a legislative rule relating to the West
Virginia DNA Data Bank.

enacted by the Legislature of West Virginia:

That article 6, chapter 64 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 6. AUTHORIZATION FOR THE DEPARTMENT

§64-6-
§64-6-
§64-6-
§64-6-
§64-6-

OF MILITARY AFFAIRS AND PUBLIC
SAFETY TO PROMULGATE
LEGISLATIVE RULES.

1. Division of Corrections.

2. State Fire Commission.

3. Homeland Security and Emergency Management.
4. Regional Jail and Correctional Facility Authority.
5. State Police.

§64-6-1. Division of Corrections.

| NN B W~

The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section two, article thirteen, chapter sixty-two
of this code relating to the Division of Corrections (parole
supervision, 90 CSR 2) is authorized with the following
amendments:

On page one, section two, by striking out “2.1.”;
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8 On pages one and two, section two, by redesignating
9 subdivisions a. through r. as subdivisions 2.1. through 2.18;

10 On page two, subdivision 2.1.r., line four, after the word
11 “Yurisdictions,” by striking out the word “you” and inserting
12 in lieu thereof the words “the parolee”;

13 On page two, section four, by striking out “4.1.”;
14 And,

15 On pages two and three, section four, by redesignating
16 subdivisions a. through e. as subdivisions 4.1. through 4.5.

§64-6-2. State Fire Commission.

(a) The legislative rule filed in the State Register on the
twenty-sixth day of July, two thousand six, authorized under
the authority of section five-b, article three, chapter twenty-
nine of this code relating to the State Fire Commission (State
Building Code, 87 CSR 4) is authorized.

(b) The legislative rule filed in the State Register on the
twenty-sixth day of July, two thousand six, authorized under
the authority of section five, article three, chapter twenty-nine
of this code, modified by the State Fire Commission to meet
the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the second day
of November, two thousand six, relating to the State Fire
Commission (certification and evaluation of local fire
departments, 87 CSR 6) is authorized with the following
amendments:
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16 On page four, by striking out subsection 5.2 in its entirety
17 and by renumbering the remaining subsections accordingly;
18 and

19 On page nine, subdivision 10.2.f., following the word
20 ‘“‘subsection” by striking out “3.3" and inserting in lieu
21 thereof “3.2"; and

1385



22
23
24

LEGIST ATIVE RIIT EQ [Ch. 154

On pagetwelve,subsection 12.3, line eight, following the
word “subdivision”, by striking out “10.2.b” and inserting in
lieu thereof “10.3.b”.

§64-6-3. Homeland Security and Emergency Management.
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The legislative rule filed in the State Register on the first
day of May, two thousand six, authorized under the authority
of section five, article five-b, chapter fifteen of this code,
modified by the Division of Homeland Security and
Emergency Management to meet the objections of the
Legislative Rule-Making Review Committee and refiled in
the State Register on the nineteenth day of January, two
thousand seven, relating to the Division of Homeland
Security and Emergency Management (mine and industrial
accident rapid response system, 170 CSR 1) is authorized
with the following amendments:

On page one, subsection 1.1, line one, by striking out the
word “coordinating” and inserting in lieu thereof the words
“to coordinate”;

On page one, subsection 1.1, lines two through four, by
striking out the word “governing” and inserting in lieu
thereof the words “to govern™;

On page two, subsection 2.2., line one, after the word
“means”, by inserting the words “Mine and Industrial
Accident Emergency Operations Center, including”;

On pages two and three, by striking out subsections 2.6.,
2.7. and 2.8. in their entirety;

On page three, by striking out section three in its entirety
and by renumbering the following sections accordingly;

On page three, subsection 4.1., line three, by capitalizing
the word “director’;
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54
55

56
57

On page three, subsection 4.2., line two, by striking out
the word“Such”, by capitalizing the word “recording” and by
inserting a comma after the word “automatic”;

On page three, subsection 4.2., lines three and four, by
striking out the words “to include” and inserting in lieu
thereof the word “including” and by striking out the words
“appropriate, approved and authorized”;

On page three, subsection 4.2., line four, after the words
“representative of”’ by inserting the word “a”, by striking out
the words “regulatory, enforcement, or investigative
agencies” and inserting in lieu thereof the words
“government agency responsible for enforcing rules and
regulations and investigating violations relating to mining
and industrial safety”;

On page three, subsection 4.2., line five, by striking out
the words “Such requests” and inserting in lieu thereof the
words “The request”, by striking out the words “the nature of
the need for such” and inserting in lieu thereof the words
“why the” and, after the word “information”, by inserting the
words “is needed”;

On page three, subsection 5.1., line one, by striking out
the words “shall be” and inserting in lieu thereof the word
S‘iSQ’;

On page three, subsection 5.1., line two, by striking out
the word “purposes” and inserting in lieu thereof the word
“purpose” and after “§29B-1" by inserting “-1";

On page four, by striking out subsection 5.2. in its
entirety and by renumbering the remaining subsections
accordingly;

On page four, subsection 5.3., by striking out the word
“should” and inserting in lieu thereof the word “must”;
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On page four, subsection 5.4., after “W. Va. Code §29B-
1" by inserting “-1" and, after the words “et seq.” by striking
out the remainder of the subsection;

On page four, subsection 6.1., after the word
“considered”, by striking out the word “a” and, after the word
“requests” by inserting the words “in writing”;

And,

On page four, by striking out subsection 6.2. in its
entirety and renumbering the remaining subsection
accordingly.

§64-6-4. Regional Jail and Correctional Facility Authority.
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The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section ten, article twenty, chapter thirty-one
of this code, modified by the Regional Jail and Correctional
Facility Authority to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State
Register on the eighteenth day of January, two thousand
seven, relating to the Regional Jail and Correctional Facility
Authority (criteria and procedures for determination of
projected cost per day for inmates incarcerated in regional
jails operated by the Authority, 94 CSR 7) is authorized with
the following amendments:

On page one, subsection 2.1., line one, by striking out
“establishes” and inserting in lieu thereof “shall establish”;

On page one, subsection 2.1., line three, after the word
“including”, by inserting a comma;
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On page one, subsection 2.1, line six, after the period by
inserting the following:

“Provided, that an operational reserve fund may not
exceed the amount of three months of anticipated operational
expenditures.”

On page one, section three, by striking out “3.1.”;

On page one, section three, line two, after the word
“entity” by inserting the words “who has or may have” and,
after the word “inmate”, by striking out the words “may be”;

On page one, subsection 4.1., after the word “Authority”,
by striking out the word “prepares” and inserting in lieu
thereof the words “shall prepare”, after the word “statement”
by changing the period to a comma and striking out the
words “This statement” and inserting in lieu thereof the word
“which”, and, after the word “at”, by inserting the word “a”;

And,

On page one, subsection 4.1, line three, after the word
“charges”, by inserting the words “per entity”.

§64-6-5. State Police.

1
2
3
4
5
6
7
8

The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section four, article two-b, chapter fifteen of
this code, modified by the State Police to meet the objections
of the Legislative Rule-Making Review Committee and
refiled in the State Register on the twenty-third day of
October, two thousand six, relating to the State Police (West
Virginia DNA Data Bank, 81 CSR 9) is authorized.
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CHAPTER 155

(Com. Sub. for H.B. 2590 - By Delegates Brown, Miley,
Burdiss and Talbott)

[Passed March 8, 2007; in effect from passage.]
[Approved by the Governor on March 19, 2007.]

AN ACT to amend and reenact article 7, chapter 64 of the Code of
West Virginia, 1931, as amended, all relating generally to the
promulgation of administrative rules by the Department of
Revenue and the procedures relating thereto; legislative
mandate or authorization for the promulgation of certain
legislative rules by various executive or administrative agencies
of the state; authorizing certain of the agencies to promulgate
certain legislative rules in the form that the rules were filed in
the State Register; authorizing certain of the agencies to
promulgate certain legislative rules with various modifications
presented to and recommended by the Legislative Rule-Making
Review Committee; authorizing certain of the agencies to
promulgate certain legislative rules as amended by the
Legislature; authorizing certain of the agencies to promulgate
certain legislative rules with various modifications presented to
and recommended by the Legislative Rule-Making Review
Committee and as amended by the Legislature; authorizing the
Alcoholic Beverage Control Commission to promulgate a
legislative rule relating to private club licensing; authorizing
the Alcoholic Beverage Control Commission to promulgate a
legislative rule relating to licensing of retail liquor stores;
authorizing the Alcoholic Beverage Control Commission to
promulgate a legislative rule relating to nonintoxicating beer
licensing & operations procedures; authorizing the Insurance
Commissioner to promulgate a legislative rule relating to rate

1390



Ch. 155] LEGISLATIVE RULES

filing requirements for title insurance companies; authorizing
the Insurance Commissioner to promulgate a legislative rule
relating to individual limited health benefit plans; authorizing
the Insurance Commissioner to promulgate a legislative rule
relating to group limited health benefit plans; authorizing the
Racing Commission to promulgate a legislative rulerelating to
thoroughbred racing; authorizing the Tax Commissioner to
promulgate a legislative rule relating to abusive tax shelters;
and authorizing the Tax Commissioner to promulgate a
legislative rule relating to consumers sales & service tax & use
tax - reduced sales tax on food.

Be it enacted by the Legislature of West Virginia:

That article 7, chapter 64 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 7. AUTHORIZATION FOR THE DEPARTMENT
OF REVENUE TO PROMULGATE
LEGISLATIVE RULES.

§64-7-1. Alcohol Beverage Control Commission.
§64-7-2. Insurance Commissioner.

§64-7-3. Racing Commission.

§64-7-4. Tax Department.

§64-7-1. Alcohol Beverage Control Commission.

1 (a) The legislative rule filed in the State Register on the
2 twenty-fifth day of July, two thousand six, authorized under
3 the authority of section ten, article seven, chapter sixty, of
4 this code, relating to the Alcohol Beverage Control
5 Commission (private club licensing, 175 CSR 2), is
6 authorized with the following amendment:

On page one, by redesignating subdivision 2.5.1. as
subsection 2.6. and renumbering the remaining subsections
accordingly;

O 0
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On page fifteen, subdivision 6.7.1., after the word
“effect” by striking out the comma and the word “and”;

And,

On page fifteen, subdivision 6.7.2. following the word
“rule” by inserting a comma and the following: “and

6.7.3. A suspension order suspending a license in the
interest of public safety, as specified in W. Va. Code §60-7-
13a”.

(b) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section six, article three-A, chapter sixty, of
this code, relating to the Alcohol Beverage Control
Commission (licensing of retail liquor stores, 175 CSR 95), is
authorized, with the following amendment:

On page fifteen, by redesignating paragraph 8.1.1.a. as
subdivision 8.1.2. and by renumbering the remaining
subdivision accordingly;

And,

On page fifteen, subdivision 8.1.1.a., line two, after the
word “for” by striking out the word “the” and inserting in
lieu thereof the word “a” and, after the word “investigation”,
by inserting the following: “undertaken pursuant to

subdivision &.1.1. of this rule”.

(c) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section twenty-two, article sixteen, chapter
eleven, of this code, relating to the Alcohol Beverage Control
Commission (nonintoxicating beer licensing and operations
procedures, 176 CSR 1), is authorized, with the following
amendments:
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On page four, by redesignating paragraph 3.1.2.a. as
subdivision 3.1.3. and renumbering the remaining
subdivision accordingly;

On page four, paragraph 3.1.2.a., line two, after the words
“by the ABCC for” by striking out the word “the” and
inserting in lieu thereof the word “a” and after the word
“investigation” by inserting the following: “undertaken
pursuant to subdivision 3.1.2. of this rule”;

On page twelve, subdivision 3.2.2, on line three, after the
word “manufacturer” by striking out the word “whose chief
place of business is outside of the State of West Virginia”;
and

On page twenty-seven, following paragraph 13.2.1.3, by
inserting a new paragraph designated as 13.2.1.4, to read as
follows:

“13.2.1.4. The provisions of this rule and W. Va. Code §
11-16-1 et. seq. shall be part of all franchise agreements
subject to the provisions of W. Va. Code § 11-16-21 and may
not be altered by the parties.”;

On page twenty, subdivision 6.1.14, by striking out the
word “and” and the comma;

On page twenty, subdivision 6.1.15, by changing the
period to a semicolon and inserting the word “and” and a
comma;

And,
On page twenty, following subdivision 6.1.15, by

inserting a new subdivision, designated as 6.1.16, to read as
follows:
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“6.1.16. For any person to manufacture, sell, transport,
deliver, furnish, purchase, consume or possess any
nonintoxicating beer except as provided by the laws of this
state or rules lawfully promulgated by the Commissioner.”.

§64-7-2. Insurance Commissioner.

SV WNSB W~

(a) The legislative rule filed in the State Register on the
twenty-seventh day of July, two thousand six, authorized
under the authority of section ten, article two, chapter thirty-
three, of this code, modified by the Insurance Commissioner
to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on the
twentieth day of December, two thousand six, relating to the
insurance Commissioner (rate filing requirements for title
insurance companies, 114 CSR 77), is authorized with the
following amendment:

On page one, section 3, subsection 3.3, line thirty-five,
following the words “household purposes”, by striking out
the comma and the words “where the insurance affords
coverage in whole or in part to the person occupying the
property”.

(b) The legislative rule filed in the State Register on the
twenty-seventh day of July, two thousand six, authorized
under the authority of section ten, article two, chapter thirty-
three, of this code, modified by the Insurance Commissioner
to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on the
twentieth day of December, two thousand six, relating to the
insurance Commissioner (individual limited health benefits
plans, 114 CSR 78), is authorized with the following
amendment:

On page two, section five, subsection 5.3, line eighteen,
by striking out the word “An” and inserting in lieu thereof the
following: “Except as provided in section three, article
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ﬁfteen d, chapter thirty-three of the Code of West Virginia,
an”;

And,

On page three, section six, after subsection 6.3., by
inserting a new subsection, designated subsection 6.4., to
read as follows:

“6.4. Before approving any plan or policy under this rule,
the Commissioner must find that the plan or policy furthers
the legislative purpose of W. Va. Code §33-15D-1, et seq., by
providing substantial preventative care and primary care
benefits. This subsection does not apply to any plan or policy
approved by the Commissioner prior to the effective date of
this rule unless and until the provider of the plan or policy
makes a subsequent filing with regard to such plan or

policy.”

(c) The legislative rule filed in the State Register on the
twenty-seventh day of July, two thousand six, authorized
under the authority of section ten, article two, chapter thirty-
three, of this code, modified by the Insurance Commissioner
to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on the
twentieth day of December, two thousand six, relating to the
insurance Commissioner (group limited health benefits plans,
114 CSR 79), is authorized, with the following amendment:

On page two, section seven, after subsection 7.3., by
inserting a new subsection, designated subsection 7.4., to
read as follows:

“7.4. Before approving any plan or policy under this rule,
the Commissioner must find that the plan or policy furthers
the legislative purpose of W. Va. Code §33-16F-1, et seq., by
providing substantial preventative care and primary care
benefits. This subsection does not apply to any plan or policy
approved by the Commissioner prior to the effective date of
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this rule unless and until the provider of the plan or policy
makes a subsequent filing with regard to such plan or
policy.”.

§64-7-3. Racing Commission.

—_—o ORI NI W

— i — — —
A US I\

—
~N O\ DN

N =
S O 0

[N} N NN
IS W=

[\ I\
S\

NS\
o0

The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section six, article twenty-three, chapter
nineteen, of this code, modified by the Racing Commission
to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on the
seventeenth day of January, two thousand seven, relating to
the Racing Commission (thoroughbred racing, 178 CSR 1),
is authorized, with the following amendment:

Onpage four, subsection 2.53, after the word ““substance”
by striking out the comma;

On page fifty-eight, subsection 66.10., after the word
“electrolytes.” by striking out the words “Prerace-testing”
and inserting in lieu thereof the words “Pre-race testing”;

On page fifty-eight, subsection 66.10., after the words “If
testing” by striking out “post race” and inserting in lieu
thereof the word “post-race”;

On page fifty-eight, subsection 66.10., after the words
“dioxide concentration.” by striking out the word “If” and
capitalizing the word “the”;

On page fifty-eight, subsection 66.10., after the words
“racing chemist” by inserting the words “shall inform the
stewards if he or she”;

On page fifty-eight, subsection 66.10., after the words
“per liter” by changing the comma to a period and by striking
out the remainder of the subsection;

On page fifty-eight, subsection 66.11., by striking out the
word “shall” and inserting in lieu thereof the word “do”;
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On page sixty-three, by striking out subdivision 73.2.1.
through subparagraph 73.2.1.1.c. and inserting in lieu thereof
the following:

“73.2.a. Acting with reasonable cause, the stewards or a
designated representative of the Racing Commission may
direct any licensee, occupational permit holder or employee
to deliver a specimen of urine in the presence of a designated
person or subject himself of herself to the taking of a sample
of blood or other bodily fluids by a designated person.”

And,

On pages sixty-three and sixty-four, by redesignating
subdivisions 73.2.2. through 7.3.5. as subdivisions 73.2.b.
through 73.2.e.

§64-7-4. Tax Department.
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(a) The legislative rule filed in the State Register on the
twenty-fifth day of July, two thousand six, authorized under
the authority of section five, article ten, chapter eleven, of
this code, modified by the Tax Department to meet the
objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the second day
of November, two thousand six, relating to the Tax
Department (abusive tax shelters, 110 CSR 10J), is
authorized, with the following amendments:

On page five, paragraph 3.2.17.1., on line three, by
striking out “3.2.13.1” and inserting in lieu thereof “3.2.13”;

On page fifteen, subdivision 6.3.2., by striking out the
words “Makes or causes another person to make a false or

fraudulent statement with respect to securing a tax benefit or
a gross valuation as to any material matter, and”;

And,
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On page seventeen, subdivision 7.3.2., by striking out the
subdivision in its entirety and renumbering the remaining
subdivision.

(b) The legislative rule filed in the State Register on the
twenty-second day of December, two thousand five,
authorized under the authority of section five, article ten,
chapter eleven, of this code, modified by the Tax Department
to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on the
eighth day of June, two thousand six, relating to the Tax
Department (Consumers Sales and Service Tax and Use Tax
- reduced sales tax on food, 110 CSR 15H), is authorized,
with the following amendment:

On page eight, section 5.1, line one, after the word
“Section”, by striking out “2” and inserting in lieu thereof
“3’,.

@

CHAPTER 156

(Com. Sub. for S.B. 274 - By Senators Minard, Fanning,

Prezioso, Unger and Boley)

[Passed March 4, 2007; in effect from passage.]
[Approved by the Governor on March 19, 2007.]

AN ACT to amend and reenact article 8, chapter 64 of the Code of

West Virginia, 1931, as amended, all relating generally to the
promulgation of administrative rules by the Department of
Transportation; legislative mandate or authorization for the
promulgation of certain legislative rules by various executive
or administrative agencies of the Department of Transportation;
authorizing certain of the agencies to promulgate certain
legislative rules in the form that the rules were filed in the State
Register; authorizing certain of the agencies to promulgate
certain legislative rules with various modifications presented to
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Be it

and recommended by the Legislative Rule-Making Review
Committee; authorizing certain of the agencies to promulgate
certain legislative rules as amended by the Legislature;
authorizing certain of the agencies to promulgate certain
legislative rules with various modifications presented to and
recommended by the Legislative Rule-Making Review
Committee and as amended by the Legislature; authorizing the
Division of Highways to promulgate a legislative rule relating
to the transportation of hazardous wastes upon the roads and
highways; authorizing the Division of Highways to promulgate
a legislative rule relating to waste tire remediation and
environmental cleanup; and authorizing the Division of Motor
Vehicles to promulgate a legislative rule relating to disclosure
of information from the files of the Division of Motor Vehicles.

enacted by the Legislature of West Virginia:

That article 8, chapter 64 of the Code of West Virginia, 1931, as
amended, be amended and reenacted to read as follows:

ARTICLE 8. AUTHORIZATION FOR THE DEPARTMENT

§64-8-
§64-8-

OF TRANSPORTATION TO
PROMULGATE LEGISLATIVE RULES.

1. Division of Highways.
2. Division of Motor Vehicles.

§64-8-1. Division of Highways.

1
2
3
4
5
6

oo

(a) The legislative rule filed in the State Register on the
twenty-fourth day of July, two thousand six, authorized under
the authority of section seven, article eighteen, chapter
twenty-two of this code relating to the Division of Highways
(transportation of hazardous wastes upon the roads and
highways, 157 CSR 7) is authorized.

(b) The legislative rule filed in the State Register on the
twenty-fourth day of July, two thousand six, authorized under
the authority of section eight, article two-a, chapter seventeen
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of this code relating to the Division of Highways (waste tire
remediation and environmental cleanup, 157 CSR 8) is
authorized.

§64-8-2. Division of Motor Vehicles.
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The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of sections nine and twelve, article two-a,
chapter seventeen-a of this code, modified by the Division of
Motor Vehicles to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State
Register on the second day of November, two thousand six,
relating to the Division of Motor Vehicles (disclosure of
information from the files of the Division of Motor Vehicles,
91 CSR 8) is authorized with the following amendment:

On page one, line six, by striking out the words
“POLICIES PERTAINING TO THE”;

On page one, section three by striking out the caption and
inserting in lieu thereof the following: “Statutory
Background”;

On page one, subsection 3.1., line four, after the words
“use of the information.”, by creating a new subsection,
designated subsection 3.2.;

On page one, subsection 3.1., line six, after the word
“seq.”, by creating a new subsection, designated subsection
3.3., and by renumbering the remaining subsections
accordingly;

On page two, subsection 4.1., by placing quotation marks
around the words “Appropriate identification”, by striking
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out the words “is defined as” and by inserting in lieu thereof
the word “means”;

On page two, subsection 4.2., by placing quotation marks
around the words “Consensual users”, by striking out the
word “are” and by inserting in lieu thereof the word “means”;

On page two, subsection 4.3., by placing quotation marks
around the words “Permitted users”, by striking out the word
“are” and by inserting in lieu thereof the word “means”;

On page two, subsection 4.4., by placing quotation marks
around the word “Requestor”, by striking out the words “is
defined as” and by inserting in lieu thereof the word
“means’;

On page two, subsection4.5., by placing quotation marks
around the words “Required users”, by striking out the word
“are” and by inserting in lieu thereof the word “means”;

On page two, subsection 4.6., by placing quotation marks
around the words “Uniform Motor Vehicle Records
Disclosure Act” and the word “Act”;

Onpagetwo, subsection 4.7., by placing quotation marks
around the words “Written permission”;

On page four, after paragraph 6.2.a.3., by inserting a new
paragraph, designated paragraph 6.2.a.4., to read as follows:

Ifthe Division discloses personal information pursuant to
W. Va. Code §17A-2A-7 and this subdivision, the Division
shall notify the person whose personal information was
requested in writing that the information has been disclosed
as required by statute and this rule. The notice provisions of
this paragraph do not apply to disclosure of information
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through bulk information contracts or disclosure pursuant to
a subpoena or court order.;

On page five, subsection 7.1., by striking out the words
“driver’s license record” and inserting in lieu thereof the
words “abstract of operating record (7 years)”;

And,

On page five, subsection 7.2., by striking out the words
“driver history” and inserting in lieu thereof the words
“complete abstract of operating record”.

@
CHAPTER 157

(Com. Sub. for S.B. 319 - By Senators Minard, Fanning,
Prezioso, Unger and Boley)

[Passed March 9, 2007; in effect from passage.]
[Approved by the Governor on April 4, 2007.]

AN ACT to amend and reenact article 9, chapter 64 of the Code of

West Virginia, 1931, as amended, relating generally to the
promulgation of administrative rules by the various executive or
administrative agencies of the state and the procedures relating
thereto; legislative mandate or authorization for the
promulgation of certain legislative rules by various executive or
administrative agencies of the state; authorizing certain of the
agencies to promulgate certain legislative rules in the form that
the rules were filed in the State Register; authorizing certain of
the agencies to promulgate certain legislative rules with various
modifications presented to and recommended by the Legislative
Rule-Making Review Committee; authorizing certain of the
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agencies to promulgate certain legislative rules as amended by
the Legislature; authorizing certain of the agencies to
promulgate certain legislative rules with various modifications
presented to and recommended by the Legislative Rule-Making
Review Committee and as amended by the Legislature;
authorizing Commissioner of Agriculture to promulgate a
legislative rule relating to animal disease control; authorizing
Commissioner of Agriculture to promulgate a legislative rule
relating to West Virginia agricultural liming materials;
authorizing Commissioner of Agriculture to promulgate a
legislative rule relating to West Virginia Plant Pest Control Act;
authorizing Commissioner of Agriculture to promulgate a
legislative rule relating to noxious weeds; authorizing Board of
Architects to promulgate a legislative rule relating to the
registration of architects; authorizing State Auditor to
promulgate a legislative rule relating to transaction fees and rate
structures;authorizing State Conservation Agency to promulgate
a legislative rule relating to the State Conservation Committee;
authorizing Board of Examiners in Counseling to promulgate a
legislative rule relating to licensing; authorizing Board of
Examiners in Counseling to promulgate a legislative rule
relating to license renewal and continuing education
requirements; authorizing Hospital Finance Authority to
promulgate a legislative rule relating to establishment of a fee
schedule and costs allocations applicable to the issuance of
bonds by the authority; authorizing Board of Landscape
Architects to promulgate a legislative rule relating to registration
of landscape architects; authorizing Board of Landscape
Architects to promulgate a legislative rule relating to continuing
education; authorizing Board of Landscape Architects to
promulgate a legislative rule relating to fees; authorizing
Massage Therapy Licensure Board to promulgate a legislative
rule relating to general provisions; authorizing Board of
Medicine to promulgate a legislative rule relating to licensing
and disciplinary procedures for physicians and podiatrists;
authorizing Board of Osteopathy to promulgate a legislative rule
relating to osteopathic physician assistants; authorizing Board of
Pharmacy to promulgate a legislative rule relating to ephedrine
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and pseudoephedrine control; authorizing Real Estate
Commission to promulgate a legislative rule relating to
requirements in licensing real estate brokers, associate brokers
and salespersons and the conduct of brokerage businesses;
authorizing Board of Examiners for Registered Professional
Nurses to promulgate a legislative rule relating to policies and
criteria for the evaluation and accreditation of colleges,
departments or schools of nursing; authorizing Board of
Examiners for Registered Professional Nurses to promulgate a
legislative rule relating to requirements for registration and
licensure; authorizing Board of Examiners for Registered
Professional Nurses to promulgate a legislative rule relating to
continuing education; authorizing Board of Examiners for
Registered Professional Nurses to promulgate a legislative rule
relating to dialysis technicians; authorizing Secretary of State to
promulgate a legislative rule relating to procedures for
canvassing elections; authorizing Secretary of State to
promulgate a legislative rule relating to procedures for recount
of election results; authorizing Secretary of State to promulgate
a legislative rule relating to absentee voting by military voters
who are members of reserve units called to active duty;
authorizing Secretary of State to promulgate a legislative rule
relating to procedures for handling ballots and counting write-in
votes in counties using optical scan ballots; authorizing
Secretary of State to promulgate a legislative rule relating to the
Uniform Commercial Code; repealing a rule promulgated by the
Secretary of State relating to West Virginia Product Lien Central
Filing System; authorizing State Treasurer to promulgate a
legislative rule relating to providing services to political
subdivisions; and authorizing Board of Veterinary Medicine to
promulgate a legislative rulerelating to registration of veterinary
technicians.

Be it enacted by the Legislature of West Virginia:

That article 9, chapter 64 of the Code of West Virginia,
1931, as amended, be amended and reenacted to read as follows:
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ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS

§64-9-1.
§64-9-2.
§64-93.
§64-9-4.
§64-9-5.
§64-9-6.
§64-9-7.
§64-9-8.
§64-9-9.

§64-9-10.
§64-9-11.
§64-9-12.
§64-9-13.
§64-9-14.
§64-9-15.
§64-9-16.

§64-9-

O 00O\ W B W —
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AGENCIES AND BOARDS TO
PROMULGATE LEGISLATIVE RULES.

Commissioner of Agriculture.
Board of Architects.

State Auditor.

State Conservation Agency.

Board of Examiners in Counseling.
Hospital Finance Authority.

Board of Landscape Architects.
Massage Therapy Licensure Board.
Board of Medicine.

Board of Osteopathy.

Board of Pharmacy.

Real Estate Commission.

Board of Registered Professional Nurses.
Secretary of State.

State Treasurer.

Board of Veterinary Medicine.

1. Commissioner of Agriculture.

(a) The legislative rule filed in the State Register on the
twenty-fourth day of July, two thousand six, authorized under
the authority of section two, article nine, chapter nineteen of
this code, modified by the Commissioner of Agriculture to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the fifteenth
day of September, two thousand six, relating to the
Commissioner of Agriculture (animal disease control, 61
CSR 1) is authorized.

(b) The legislative rule filed in the State Register on the
twentieth day of July, two thousand six, authorized under the
authority of section eight, article fifteen-a, chapter nineteen
of this code, modified by the Commissioner of Agriculture to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the fifteenth
day of September, two thousand six, relating to the
Commissioner of Agriculture (West Virginia Agricultural
Liming Materials Law, 61 CSR 6A) is authorized with the
following amendments:
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On page three, subsection 6.2., after the word

“commissioner”, by striking out the word “shall” and
inserting in lieu thereof the word “may”;

And,
On page three, subsection 8.1., by striking out “8.1.a.”

(c) The legislative rule filed in the State Register on the
twentieth day of July, two thousand six, authorized under the
authority of section three, article twelve, chapter nineteen of
this code, modified by the Commissioner of Agriculture to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twenty-
fourth day of October, two thousand six, relating to the
Commissioner of Agriculture (West Virginia Plant Pest
Control Act, 61 CSR 14) is authorized.

(d) The legislative rule filed in the State Register on the
twentieth day of July, two thousand six, authorized under the
authority of section four, article twelve-d, chapter nineteen of
this code, modified by the Commissioner of Agriculture to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the fifteenth
day of September, two thousand six, relating to the
Commissioner of Agriculture (noxious weeds, 61 CSR 14A)
is authorized.

§64-9-2. Board of Architects.

OO0 WN P WN—

The legislative rule filed in the State Register on the
twenty-sixth day of July, two thousand six, authorized under
the authority of section one, article twelve, chapter thirty of
this code, modified by the Board of Architects to meet the
objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the eighteenth
day of September, two thousand six, relating to the Board of
Architects (registration of architects, 2 CSR 1) is authorized
with the following amendment:
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10

11
12

On page nine, subsection 8.8., line six, after the words
“regardless of age.”, by striking out the remainder of the
subsection.

§64-9-3. State Auditor.

1
2
3
4
5

The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section ten-c, article three, chapter twelve of
this code, relating to the State Auditor (transaction fee and
rate structure, 155 CSR 4) is authorized.

§64-9-4. State Conservation Agency.

O 00 I N W —

The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section four, article twenty-one-a, chapter
nineteen of this code, modified by the State Conservation
Agency to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register
on the seventeenth day of November, two thousand six,
relating to the State Conservation Agency (State
Conservation Committee, 63 CSR 1) is authorized.

§64-9-5. Board of Examiners in Counseling.

O 00NN W —

[a—
(e

—_ —
N —

(a) The legislative rule filed in the State Register on the
twenty-seventh day of July, two thousand six, authorized
under the authority of section five, article thirty-one, chapter
thirty of this code, modified by the Board of Examiners in
Counseling to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register
on the twentieth day of December, two thousand six, relating
to the Board of Examiners in Counseling (licensing, 27 CSR
1) is authorized with the following amendments:

On page three, subsection 4.2., by striking out “4.2.1";

On page three, by redesignating subdivision 5.1.a as
subsection 5.2;
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On page three, by redesignating paragraphs 5.1.a.(1).
through 5.1.a.(5) as subdivisions 5.2.a. through 5.2.¢e.;

On page four, subdivision 6.1.b., at the beginning of the
sentence, by striking out the words “The applicant” and
inserting in lieu thereof the words “After the effective date of
this rule in 2007, applicants”;

On page six, paragraph 6.1.b.11, after the words “family
counseling/therapy” by inserting a semicolon;

On page eight, subdivision 6.2.c, line fifteen, after the
word “supervisor” by inserting the word “shall”;

On page eight, subdivision 6.2.c., in the final sentence of
the subdivision after the words “statement detailing” by
striking out the word “their” and inserting in lieu thereof the
words “his or her”;

On page eight, subsection 7.1, in the first sentence after
the words “must meet the” by inserting the words
“equivalency of”;

On page nine, subsection 7.1, in the final sentence after
the words “in 1986" by inserting the words “and who have
maintained their licenses continually since that time”;

On page nine, paragraph 7.1.b.1., after the words “of this
section” by striking out the words “will receive credit of forty
(40) contact hours for each renewal prior to the effective
date” and inserting in lieu thereof the words “may use the
forty (40) contact hours earned for each renewal to meet the
course requirements set forth in section 6.1.b.”;

On page nine, subsection 7.2, in the first sentence after
the words “must meet the” by inserting the words
“equivalency of”;

On page nine, section eight, line one by striking out
“8.1.7;
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44
45

46
47
48

49
50
51

52
53

54
55

56

57
58

59
60
61
62
63
64
65

66

67
68
69
70
71

72

On pageten, by redesignating subdivisions 8.1.a. through
8.1.c. as subdivisions 8.1 through 8.3.;

On page twelve, section thirteen, line one by striking out
“13.1.” and by striking out the word “persons” and inserting
in lieu thereof the word “person”;

On page fourteen, subsection 16.6., line one, after the
words “36 months”, by striking out the comma and words
“subject to the following renewal provision”;

On page fourteen, subdivision 16.6.a., line one, by
striking out “16.6.a.”;

On page fourteen, section seventeen, line one, by striking
out “17.1";

And,

On page fourteen, by redesignating subdivisions 17.1.a.
through 17.1.e. as subdivisions 17.1. through 17.5.

(b) The legislative rule filed in the State Register on the
twenty-seventh day of July, two thousand six, authorized
under the authority of section five, article thirty-one, chapter
thirty of this code, relating to the Board of Examiners in
Counseling (license renewal and continuing education
requirements, 27 CSR 3) is authorized with the following
amendments:

On page two, subsection 5.1., by striking out “5.1.a.”;

On page two, subdivision 5.1.a., line nine, after the words
“renewals can” by inserting the word “be” and after the
words “obtained through” by striking out “ACA” and
inserting in lieu thereof the words “American Counseling
Association (ACA)”;

On page two, subsection 5.2., by striking out “5.2.a.”;
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On page three, subsection 5.5., by striking out “5.5.a.”;

On page three, subsection 5.8., after the word “status” by
striking out the comma;

On page three, subsection 5.9, after the word “programs”
by changing the semicolon to a period;

On page three, subsection 5.9., by striking out “5.9.1.”;

On page three, subdivision 5.9.1, line five, by striking out
the word “program” and, after the words “home study”, by
inserting the word “program”;

And,

On pages three and four, section six, by striking out
“6.1.” and by redesignating subdivisions 6.1.a. through 6.1.d.
as subdivisions 6.1. through 6.4.

§64-9-6. Hospital Finance Authority.

— OO0 00NN WN —

[

The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section five, article twenty-nine-a, chapter
sixteen of this code, modified by the Hospital Finance
Authority to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register
on the thirtieth day of October, two thousand six, relating to
the Hospital Finance Authority (establishment of a fee
schedule and costs allocations applicable to the issuance of
bonds by the Hospital Finance Authority, 116 CSR 1) is
authorized.

§64-9-7. Board of Landscape Architects.

1
2
3
4

(a) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section six, article twenty-two, chapter thirty
of this code, modified by the Board of Landscape Architects
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11
12
13

14
15

16
17

18
19

20
21
22

23
24
25

26
27

28
29

30
31

32
33

34
35

to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on the
eleventh day of January, two thousand seven, relating to the
Board of Landscape Architects (registration of landscape
architects, 9 CSR 1) is authorized with the following
amendments:

On page one, subsection 1.2., after “30-22-", by striking
out the remainder of the subsection and inserting in lieu
thereof “6";

On page one, subdivision 2.2.e., by striking out the word
“Means’;

On page two, subdivision 2.2.g., by striking out the word
“Means’;

On page two, subdivision 2.2.j., by striking out the word
“Means”;

On page three, subsection 3.5., line three, by striking out
the word “Secretaries” and inserting in lieu thereof the word
“secretaries’;

On page three, subsection 3.5., line four, by striking out
the word “Secretaries” and inserting in lieu thereof the word
“secretaries”;

On page three, subsection 4.1., line three, by striking out
the word “shall” and inserting in lieu thereof the word “may”’;

On page three, subsection 4.1., line four, by striking out
the word “shall” and inserting in lieu thereof the word “may”’;

On page three, subsection 4.10., after the words “number
and” by inserting the word “the”;

On page four, subdivision 4.12.b., after the word
“provided”, by striking out the comma;

On page four, subdivision 4.12.c., by striking out the
word “shall” and inserting in lieu thereof the word “may”’;
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b

S

On page four, paragraph 4.13.a.1., after the word
“certification”, by changing the comma to a semicolon;

On page four, paragraph 4.13.a.2., by capitalizing the
word “if”;

On page four, subdivision 4.13.b., by striking out the
word “prescribed” and inserting in lieu thereof the word
“provided”;

On page four, subsection 5.1., by striking out the word
“plus” and inserting in lieu thereof the word “and”;

On page four, subsection 5.2., after the word “place” by
striking out the period and the words “The Board” and
inserting in lieu thereof the word “and”;

On page five, subsection 5.4., after the words
“examination period.” by striking out the word “Those” and
inserting in lieu thereof the words “If the applicant fails to
successfully complete those”;

On page five, subsection 5.4., after the word “failed”, by
striking out the words “must be retaken”;

On page five, subsection 5.4., after the words “(2) year
period” by striking out the period and the words “If not
retaken during this two (2) year period”;

On page five, subsection 5.5., by striking out the word
“must” and inserting in lieu thereof the words “who fails to”;

On page five, subsection 5.5., after the words “(5) year
period”, by striking out the period and the words “Applicants
not so doing”;

On page five, subsection 5.6., by striking out the words
“in the event that” and inserting in lieu thereof the word “if”’;

On page five, subsection 5.6., by striking out the words
“maintain a credit of” and inserting in lieu thereof the word
“credit”;
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67
68
69
70

71
72
73
74

75
76
77
78

79
80
81
82

83
84

85
86

87
88

89
90
91

92
93

94
95
96

97
98
99

On page five, subsection 5.6., after the words “handling
fee.” by striking out the words “Examination credit for the
applicant” and inserting in lieu thereof the words “The
credit”;

On page five, subsection 5.6., after the words “original
examination date” by striking out the words “after which the
remaining credit is forfeit” and inserting in lieu thereof the
words “or be forfeited”;

On page five, section six, by striking out subsection
6.3.in its entirety and inserting in lieu thereof the following:
“6.3. A temporary permit may not be renewed or a new one
issued.”;

On page five, subsection 7.1., by striking out the words
“to the Board within thirty (30) days of the change” and after
the words “current information” by inserting the words
“within thirty (30) days of the change”;

On page five, subdivision 7.3.a., after the word
“requirements” by striking out the word “as”;

On page five, subdivision 7.3.b., by striking out the word
“required” and inserting in lieu thereof the word “renewal”;

On page five, subdivision 7.3.b., after the word “fee” by
inserting the word “and”;

On page six, subdivision 7.3.c., by striking out the word
“prescribed in” and by inserting the words “in accordance
with”;

On page six, subdivision 7.4.f., by striking out the word
“shall” and inserting in lieu thereof the word “may”;

On page six, subdivision 7.5.a., after the words “(4)
years” by striking out the comma and the word “desiring”
and inserting in lieu thereof the words “and who desires”;

On page six, subdivision 7.5.b., by striking out the word
“prescribed” and inserting in lieu thereof the word
“provided”;
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On page seven, subdivision 7.5.c., by striking out the
word “The” and inserting in licu thereof the word “A”;

On page seven, subdivision 7.5.c., after the word
“registrant” by inserting the words “seeking reinstatement”;

On page seven, subdivision 8.2.b., after the word
“signature”, by striking out the words “that is” and inserting
in lieu thereof a comma and the words “provided pursuant
to”;

On page seven, subdivision 8.2.b., after the word
“process” by striking out the comma,;

On page seven, paragraph 8.2.b.2., by capitalizing the
word “capable”;

On page seven, paragraph 8.2.b.3., by capitalizing the
word “under’;

On page seven, paragraph 8.2.b.4., by capitalizing the
word “linked”;

On page seven, subsection 8.3., by striking out the words
“for the use in the State of West Virginia”;

On page seven, subdivisions 8.4.b. through 8.4.d., by
capitalizing the word “the”;

On page eight, subsection 8.9., line four, after the words
“revocation of” by inserting the words “his or her”;

On page eight, subsection8.11., by striking out the words
“the registrant signing and sealing documents” and inserting
in lieu thereof the word “Documents”;

On page eight, subsection 8.11., after the words “shall
be” by inserting the words “signed and sealed by”’;

On page eight, subsection 8.12., by striking out the words
“made by”’;

On page eight, subsection 8.12., after the word “she” by
inserting the words “has made”;
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131
132

133
134
135

136
137
138

139
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141
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144
145

146
147
148

149
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151
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153
154
155

156
157
158

159
160

161
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On page eight, subsection 9.1., by striking out the word
“who” and inserting in lieu thereof the word “which”;

On page eight, subsection 9.1., by striking out the words
“met the provisions” and inserting in lieu thereof the words
“satisfied the requirements”;

On page eight, subsection 9.1., by striking out the words
“the seal of the Board” and inserting in lieu thereof the word
“seal”;

On page nine, subsection 9.3., line one, after the word
“including” by inserting the words “those for”;

On page nine, subsection9.6., by striking out ““9.6.a.”” and
redesignating paragraphs 9.6.a.1. through 9.6.a.4. as
subdivisions 9.6.a. through 9.6.d.;

On page nine, by striking out paragraph 9.6.a.2. in its
entirety;

On page nine, paragraph9.6.a.3., by striking out the word
“prescribed” and inserting in lieu thereof the words “as
provided”;

On pagenine, paragraph 9.6.a.4., by striking out the word
“who” and inserting in lieu thereof the word “which”;

On page nine, subsection 9.9., after the word “submitted”
by striking out the words “to the Board”;

On page nine, subsection 9.9., after the words
“responsible charge” by striking out the comma and inserting
the word “any”;

On page ten, subdivision 10.3.d., after the word
“experience” by striking out the comma and the word “nor”
and inserting in lieu thereof the word “or”;

On page ten, subdivision 10.3.d., after the word “any” by
striking out the word “such”;

On page ten, subdivision 10.3.e., after the word “field” by
striking out the words “landscape architecture”;
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On page ten, subdivision 10.3.e., after the words “upon
request” by striking out the words “of the landscape
architect”;

On page ten, subdivision 10.4.d., after the word “advice”
by striking out the comma and the word “who” and inserting
in lieu thereof the word “which”;

On page ten, subdivision 10.4.¢., by striking out the word
“found” and inserting in lieu thereof the word “founded”;

On page eleven, subdivision 10.4.f., line two, after the
word “terminate”, by inserting the words “his or her”;

On page eleven, subdivision 10.4.f., after the words
“reference to the project.” by striking out the remainder of
the subdivision;

On page eleven, subdivision 10.4.g., by striking out the
word “shall” and inserting in lieu thereof the word “may”’;

On page eleven, subdivision 10.4.h., by striking out the
word “shall” and inserting in lieu thereof the word “may”’;

On page eleven, subdivision 10.5.c., by striking out the
word “shall” and inserting in lieu thereof the word “may”;

On page eleven, subdivision 10.5.d., by striking out the
word “shall” and inserting in lieu thereof the word “may”’;

On page eleven, subdivision 10.5.¢., line one, by striking
out the word “shall” and inserting in lieu thereof the word

On page eleven, subdivision 10.5.e., by striking out the
word “organization” and inserting in lieu thereof the word
“ﬁrm97;

On page eleven, subdivision 10.5.e., by striking out the
words “private concern, shall” and inserting in lieu thereof
the words “firm, may”’;
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193
194
195

196
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207
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216
217
218

219

220
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On page eleven, subdivision 10.5.e., line five, by striking
out the words “private concern” and inserting in lieu thereof
the word “firm”;

On page eleven, subdivision 10.5.f., line one, by striking
out the word “shall” and inserting in lieu thereof the word

On page eleven, subdivision 10.5.f,, line two, by striking
out the word “shall” and inserting in lieu thereof the word

On page eleven, subdivision 10.5.g., by striking out the
word “shall” and inserting in lieu thereof the word “may”’;

On page twelve, subsection 10.6., line one, by striking
out the word “shall” and inserting in lieu thereof the word
“may”;

On page twelve, subsection 10.6., after the words
“misrepresentation of his or her” by striking out the comma
and inserting the word “own”;

On page twelve, subsection 10.6., line two, by striking
out the word “shall” and inserting in lieu thereof the word
“may”;

On page twelve, subsection 10.6., after the words “of
prior assignments.” by striking out the remainder of the
subsection;

On page twelve, subsection 10.7., line one, by striking
out the word “shall” and inserting in lieu thereof the word

On page twelve, subsection 10.9., after the words
“grounds for” by striking out the words “a charge of” and
inserting in lieu thereof the words “charging a violation”.

(b) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section six, article twenty-two, chapter thirty
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of this code, modified by the Board of Landscape Architects
to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on the
eleventh day of January, two thousand seven, relating to the
Board of Landscape Architects (continuing education, 9 CSR
2) is authorized with the following amendments:

On page one, section two, by striking out “2.1” and by
redesignating subdivisions 2.l.a. through 2.l.c. as
subdivisions 2.1. through 2.3.;

On page one, subdivision 2.1.c., after the word “tutorials”
by striking out the semicolon;

On page one, subdivision 2.l.c., after the word
“provided”, by striking out the comma;

On page one, subsection 3.1., by striking out the words
“for each renewal period” and inserting in lieu thereof the
word “annually”;

On page two, subdivision 3.3.e, after the word
“architecture” by striking out the words “and to” and
inserting in lieu thereof the word “of”;

On page two, subsection 3.4., by striking out the words
“continuing education related”;

On page two, subsection 3.4., after the word “activity” by
inserting the words “for continuing education credit”;

On page two, subsection 3.5., by striking out the words
“When a” and inserting in lieu thereof the word “A”;

On page two, subsection 3.5., by striking out the words
“under suspension seeks” and inserting in lieu thereof the
words “has been suspended may seek”;

On page two, subsection 3.5., after the words
“reinstatement of” by striking out the words “a license, the
person seeking reinstatement shall complete” and inserting in
lieu thereof the words “his or her license by completing”;
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On page two, subsection 3.5., by striking out the words
“professional development hours” and inserting in lieu
thereof the words “PDH units™;

On page two, subsection 3.5., line six, after the words
“PDH units and”, by inserting the word “to”;

On page two, section four, by striking out “4.1.” and by
redesignating subdivisions 4.1.a and 4.1.b. as subdivisions
4.1.and 4.2.;

On page two, subsection 4.1, by striking out the words
“maintaining records is the responsibility of the licensee.”;

On page three, section five, by striking out “5S.1.” and by
redesignating subdivisions S5.1.a. through S5.1.d. as
subdivisions 5.1. through 5.4.;

On page three, subsection 5.1., by striking out the word
“board” and inserting in lieu thereof the word “Board”;

On page three, subdivision 5.1.a., by striking out the
words “way of”;

On page three, subdivision 5.l.a., after the word
“exempt”, by striking out the words “for the first renewal
period following the original date of” and inserting in lieu
thereof the words “from continuing education requirements
until their licenses have been renewed a first time after
initial”;

On page three, subdivision 5.1.b., by striking out the
words “professional development hours™ and inserting in lieu
thereof the words “PDH units”;

On page three, subdivision 5.1.c., lines two and four, by
striking out the word “board” and inserting in lieu thereof the
word “Board”;

On page three, subdivision 5.l.c., after the word
“occurs.” by striking out the remainder of the subdivision;
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On page three, subdivision 5.1.d., by striking out the
word “Licensee” and inserting in lieu thereof the word
“licensee”;

On page three, subdivision 5.1.d., after the word
“exempt” by inserting the words “from continuing education
requirements’;

On page three, subsection 6.1., after the word “proof”, by
striking out the words “of satisfying the” and inserting in lieu
thereof the words “that he or she has satisfied”;

And,

On page three, subsection 6.2., line five, by striking out
the word “further” and inserting in lieu thereof the word
“additional”.

(c) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section six, article twenty-two, chapter thirty
of this code, relating to the Board of Landscape Architects
(fees, 9 CSR 3) isauthorized with the following amendments:

On page one, by striking out subsection 2.2. in its entirety
and inserting in lieu thereof the following:

2.2. “Board” means the West Virginia State Board of
Landscape Architects.;

On page one, by striking out “2.2.a.” and inserting in lieu
thereof “2.3.";

On page one, subdivision 2.2.a., by placing quotation
marks around the word “Registrant” and by striking out the
hyphen and inserting in lieu thereof the word “means”;

On page one, subsection 3.1., by striking out the words
“West Virginia State Board of Landscape Architects” and
inserting in lieu thereof the word “Board”;

On page one, subsection 3.2., by striking out the word
“The” and inserting in lieu thereof the words “Each year
during the month of April, the”;
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On page one, subsection 3.2., after the word “registrant”
by striking out the words “during the month of April of each
year’;

On page one, subsection 3.4., by striking out the words
“A renewal” and inserting in lieu thereof the words “If a
renewal application is”;

And,

On page one, subsection 3.4., after the word “June”, by
inserting a comma and the words “the registrant’s license”.

§64-9-8. Massage Therapy Licensure Board.

O 00NN WN —

10
11
12

The legislative rule filed in the State Register on the
seventeenth day of July, two thousand six, authorized under
the authority of section six, article thirty-seven, chapter thirty
of this code, modified by the Massage Therapy Licensure
Board to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on the
third day of August, two thousand six, relating to the
Massage Therapy Licensure Board (general provisions, 194
CSR 1) is authorized with the following amendment:

On page four, by redesignating subdivision 3.11.a. as
subsection 3.12. and by renumbering the remaining
subsections accordingly.

§64-9-9. Board of Medicine.

OO WN P W —

The legislative rule filed in the State Register on the
twenty-second day of May, two thousand six, authorized
under the authority of section seven, article three, chapter
thirty of this code, modified by the Board of Medicine to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twenty-
sixth day of July, two thousand six, relating to the Board of
Medicine (licensing and disciplinary procedures for
physicians and podiatrists, 11 CSR 1A) is authorized.
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§64-9-10. Board of Osteopathy.

1
2
3
4
5

The legislative rule filed in the State Register on the
twenty-seventh day of July, two thousand six, authorized
under the authority of section one, article fourteen-a, chapter
thirty of this code relating to the Board of Osteopathy
(osteopathic physician assistants, 24 CSR 2) is authorized.

§64-9-11. Board of Pharmacy.

OO WNSWN—

The legislative rule filed in the State Register on the
seventh day of July, two thousand five, authorized under the
authority of sections six and seven, article ten, chapter sixty-a
of this code, modified by the Board of Pharmacy to meet the
objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the eleventh
day of October, two thousand five, relating to the Board of
Pharmacy (ephedrine and pseudoephedrine control, 15 CSR
11) is authorized.

§64-9-12. Real Estate Commission.

OO ONONWNPWN —

[u—

The legislative rule filed in the State Register on the
twenty-third day of March, two thousand six, authorized
under the authority of section eight, article forty, chapter
thirty of this code relating to the Real Estate Commission
(requirements in licensing real estate brokers, associate
brokers and salespersons and the conduct of brokerage
businesses, 174 CSR 1) is authorized with the following
amendment:

On page one, subsection 1.1., by striking out the word
“regulations” and inserting in lieu thereof the word “rules”.

§64-9-13. Board of Registered Professional Nurses.

1
2
3
4
5
6
7

(a) The legislative rule filed in the State Register on the
sixteenth day of June, two thousand six, authorized under the
authority of section four, article seven, chapter thirty of this
code, modified by the Board of Examiners for Registered
Professional Nurses to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State
Register on the twenty-eighth day of July, two thousand six,
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relating to the Board of Examiners for Registered
Professional Nurses (policies and criteria for the evaluation
and accreditation of colleges, departments or schools of
nursing, 19 CSR 1) is authorized.

(b) The legislative rule filed in the State Register on the
sixteenth day of June, two thousand six, authorized under the
authority of section four, article seven, chapter thirty of this
code, modified by the Board of Examiners for Registered
Professional Nurses to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State
Register on the twenty-eighth day of July, two thousand six,
relating to the Board of Examiners for Registered
Professional Nurses (requirements for registration and
licensure, 19 CSR 3) is authorized with the following
amendments:

On page one, subsection 1.1., after the word “nurse” by
inserting the words “and describesbehaviorwhich constitutes
professional misconduct subject to disciplinary action”;

On page one, subsection 1.2, by striking out “and §30-1-
45,;

On page one, subsection 2.2., by striking out the word
“Supervision” and inserting in lieu thereof the word
“supervision” and after the period by striking out the
quotation mark;

On page one, subsection 2.3., by striking out the words
“Professional Character” and inserting in lieu thereof the
words “professional character” and by striking out the word
“Board” and inserting in lieu thereof the word “board”;

On page one, subsection 2.6., by striking out the words
“national council of state boards of nursing” and inserting in
lieu thereof the words “National Council of State Boards of
Nursing”;

On page two, by striking out paragraph 3.1.a.4. in its
entirety and inserting in lieu thereof the following:
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3.1.a.4. Request and submit to the board the results of a
state and a national electronic criminal history records check
by the State Police.

3.1.a.4.A. The applicant shall furnish to the State Police
a full set of fingerprints and any additional information
required to complete the criminal history records checks.

3.1.a4.B. The applicant is responsible for any fees
required by the State Police in order to complete the criminal
history records checks.

3.1.a.4.C. The criminal history records required by this
paragraph must been have been requested within the twelve
(12) months immediately before the application is filed with
the Board.

3.1.a.4.D. The board may require the applicant to obtain
an electronic criminal history records check from a similar
agency in the state of the technician or applicant’s residence,
if outside of West Virginia.

3.1.a.4.E. To be qualified for licensure, the results of the
criminal history records checks must be unremarkable and
verified by a source acceptable to the board other than the
applicant.

3.1.a4.F. Instead of requiring the applicant to apply
directly to the State Police for the criminal history records
checks, the board may contract with a company specializing
in the services required by this paragraph.

3.1.a.4.G. The board may deny licensure or certification
to any applicant who fails or refuses to submit the criminal
history records checks required by this subsection.;

On page two, subdivision 3.1.b., by striking out the word
“Veterans” and inserting in lieu thereof the word “veterans”;

On page two, subdivision 3.1.b., after the words “et seq.”
by inserting the words “an applicant who is a veteran”;

On page three, by striking out paragraph 3.1.b.5. in its
entirety and inserting in lieu thereof the following:
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3.1.b.5. Request and submit to the board the results of a
state and a national electronic criminal history records check
by the State Police.

3.1.b.5.A. The applicant shall furnish to the State Police
a full set of fingerprints and any additional information
required to complete the criminal history records checks.

3.1.b.5.B. The applicant is responsible for any fees
required by the State Police in order to complete the criminal
history records checks.

3.1.b.5.C. The criminal history records required by this
paragraph must been have been requested within the twelve
(12) months immediately before the application is filed with
the Board.

3.1.b.5.D. The board may require the applicant to obtain
an electronic criminal history records check from a similar
agency in the state of the technician or applicant’s residence,
if outside of West Virginia.

3.1.b.5.E. To be qualified for licensure, the results of the
criminal history records checks must be unremarkable and
verified by a source acceptable to the board other than the
applicant.

3.1.b.5.F. Instead of requiring the applicant to apply
directly to the State Police for the criminal history records
checks, the board may contract with a company specializing
in the services required by this paragraph.

3.1.b.5.G. The board may deny licensure or certification
to any applicant who fails or refuses to submit the criminal
history records checks required by this subsection.;

On page four, by redesignating subparagraph 3.1.c.5.B.
as part 3.1.c.5.B.1. and by redesignating part 3.1.c.5.B.1. as
part 3.1.c.5.B.2.;

On page four, subparagraph 3.1.c.5.C., by striking out the
word “Provide” and inserting in lieu thereof the word
“provide”;
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On page four, by striking out paragraph 3.1.c.6. in its
entirety and inserting in lieu thereof the following:

3.1.c.6. Request and submit to the board the results of a
state and a national electronic criminal history records check
by the State Police.

3.1.c.6.A. The applicant shall furnish to the State Police
a full set of fingerprints and any additional information
required to complete the criminal history records checks.

3.1.c.6.B. The applicant is responsible for any fees
required by the State Police in order to complete the criminal
history records checks.

3.1.c.6.C. The criminal history records required by this
paragraph must been have been requested within the twelve
(12) months immediately before the application is filed with
the Board.

3.1.c.6.D. The board may require the applicant to obtain
an electronic criminal history records check from a similar
agency in the state of the technician or applicant’s residence,
if outside of West Virginia.

3.1.c.6.E. To be qualified for licensure, the results of the
criminal history records checks must be unremarkable and
verified by a source acceptable to the board other than the
applicant.

3.1.c.6.F. Instead of requiring the applicant to apply
directly to the State Police for the criminal history records
checks, the board may contract with a company specializing
in the services required by this paragraph.

3.1.c.6.G. The board may deny licensure or certification
to any applicant who fails or refuses to submit the criminal
history records checks required by this subsection.;

On page four, subdivision 3.2.a., by striking out the word
“Applicant” and inserting in lieu thereof the word
“Applicants”;
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On page four, subparagraph 3.2.a.1.B, by capitalizing the
words “board of examiners for registered professional
nurses’’;

On page five, subparagraph 3.2.a.1.D., by striking out the
word “Board” and inserting in lieu thereof the word “board”;

On page five, paragraph 3.2.a.2, by capitalizing the words
“national council licensure examination”;

On page five, subparagraph 3.2.b.1.B, by capitalizing the
words “board of examiners for registered professional
nurses’’;

On page six, paragraph 3.2.b.2, by capitalizing the words
“national council licensure examination™;

On page seven, subparagraph 3.2.c.1.B, by capitalizing
the words “board of examiners for registered professional
nurses’’;

On page seven, paragraph 3.2.c.2., by capitalizing the
words ‘“national council licensure examination”;

On page nine, subdivision 7.1.c., by striking out the word
“Board” and inserting in lieu thereof the word “board”;

On page nine, subdivision 7.1.d., after the word “system”
by striking out the word “as”;

On page nine, subdivision 7.1.d., after the word
“Nursing” by inserting a comma;

On page eleven, subdivision 7.2.i., by striking out the
words “ninety (90)” and inserting in lieu thereof the words
“one hundred eighty (180)”;

On page eleven, subsection 8.1., after the word
“affidavit” by striking out the semicolon;

On page eleven, subsection 8.1., line seven, by striking
out the word “as”;
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On page eleven, subsection 9.1., after the words “issued
by” by striking out the word “this” and inserting in lieu
thereof the word “the”;

On pages eleven and twelve, section nine, by striking out
“9.1.a.” and by redesignating paragraphs 9.1.a.1. through
9.1.a.6. as subdivisions 9.1.a. through 9.1.f;

On page twelve, paragraph 9.1.a.6., by striking out the
words “Provided, the” and inserting in lieu thereof the words
“The fee for a”;

Onpagetwelve, paragraph 9.1 .a.6., after the word “shall”
by striking out the words “have a” and inserting in lieu
thereof the word “be” and after the word “prorated”, by
striking out the remainder of the paragraph,;

On page twelve, subsection 9.2., by striking out “9.2.a”;
On page twelve, subsection 9.3., by striking out “9.3.a”;

On page twelve, subsection 9.3.; after the words
“recipient of the designation” by striking out the word ““shall”
and inserting in lieu thereof the word “may”’;

On page twelve, subsection 9.3., after the words “in any
state and” by striking out the word “shall” and inserting in
lieu thereof the word “may”;

On page twelve, subsection 9.3., line seven, after the
word “nurse” by inserting a comma and after the words “he
or she” by striking out the words “shall be”” and inserting in
lieu thereof the word “is™;

On page thirteen, subsection 10.2., line three, by striking
out the word “as”;

On page thirteen, subsection 10.3., after the word
“lapsed” by striking out the words “shall be” and inserting in
lieu thereof the word “is”;

On page thirteen, subsection 10.3., after the words
“practitioner and” by striking out the words “shall be” and
inserting in lieu thereof the word “is”;
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On page thirteen, section eleven, by striking out “11.1";

On page thirteen, section eleven, line eight, by striking
out the word “as";

On page thirteen, subsection 12.1., after the words
“registration and” by striking out the word “a” and inserting
the word “the";

On page thirteen, subsection 12.1., line four, by striking
out the word “as”;

On page thirteen, subsection 12.2., line three, by striking
out the word “as”;

On page thirteen, subsection 12.3., by striking out the
word “Board’s” and inserting in lieu thereof the word
“board’s”;

On page thirteen, subsection 13.1., after the word
“assess” by striking out the word “a” and inserting in lieu
thereof the word “the” and after the word “fee” by striking
out the word “as”;

On page thirteen, subsection 13.1., by striking out the
word “Board’s” and inserting in lieu thereof the word
“board’s”;

On page seventeen, subdivision 14.1.ss., by striking out
the word “Violated” and inserting in lieu thereof the word
“violated”;

On page seventeen, by striking out subsection 14.3. in its
entirety and inserting in lieu thereof the following:

14.3. Based on the nature of the complaint filed against
alicensee, technician, or of the information received about an
applicant, the Board may require the technician or applicant
to request and submit to the Board the results of a state and
a national electronic criminal history records check by the
State Police.

14.3.a. The licensee, technician, or applicant under
investigation shall furnish to the State Police a full set of
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fingerprints and any additional information required to
complete the criminal history records check.

14.3.b. The licensee, technician, or applicant under
investigation is responsible for any fees required by the State
Police in order to complete the criminal history records
check.

14.3.c. The Board may require the licensee, technician, or
applicant to obtain an electronic criminal history records
check from a similar agency in the state of the technician or
applicant’s residence, if outside of West Virginia.

14.3.d. Instead of requiring the licensee, technician, or
applicant under investigation to apply directly to the State
Police for the criminal history records checks, the Board may
contract with a private vendor to provide the services
required in this subsection.

14.3.e. The Board may deny licensure or certification or
take disciplinary action against any licensee, technician, or
applicant who fails or refuses to submit the criminal history
records checks required by this subsection.;

On page eighteen, subdivision 15.1.b., by striking out the
word “Board’s” and inserting in lieu thereof the word
“board’s”;

On page eighteen, subdivision 15.1.c., after the words
“satisfaction of” by striking out the word “Board’s” and
inserting in lieu thereof the word “board’s”;

On page eighteen, subdivision 15.1.c., after the words
“extent of”’ by striking out the word “Board’s” and inserting
in lieu thereof the word “board’s”;

And,
On page eighteen, section sixteen, by striking out “16.1".

(c) The legislative rule filed in the State Register on the
sixteenth day of June, two thousand six, authorized under the
authority of section four, article seven, chapter thirty of this
code, modified by the Board of Examiners for Registered
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Professional Nurses to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State
Register on the twenty-eighth day of July, two thousand six,
relating to the Board of Examiners for Registered
Professional Nurses (continuing education, 19 CSR 11) is
authorized with the following amendments:

On page two, subdivision 3.2.1, after the words “during
the” by inserting the word “twelve”;

On page three, subdivision 3.5.3, line three, after the
words “or shall” by striking out the word “to”;

And,

On page six, paragraph 4.4.2.a, by striking out the word
“completed” and inserting in lieu thereof the word
“Completing”.

(d) The legislative rule filed in the State Register on the
thirtieth day of August, two thousand five, authorized under
the authority of sections six and seven, article seven-c,
chapter thirty of this code, modified by the Board of
Examiners for Registered Professional Nurses to meet the
objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twenty-
eighth day of July, two thousand six, relating to the Board of
Examiners for Registered Professional Nurses (dialysis
technicians, 19 CSR 13) is authorized with the following
amendments:

On page one, subsection 1.1., line two, by striking out the
words “dialysis technicians,” and inserting in lieu thereof the
word “and”;

On page one, subsection 1.1., by striking out the words
“for approving and disapproving” and inserting in lieu
thereof the words “approval of”’;

On page one, section two, by adding the following:

2.1. “Advisory council” means the Dialysis Technician
Advisory Council provided for in W. Va. Code §30-7C-9;
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2.2. “Board” means the West Virginia Board of
Examiners for Registered Professional Nurses;

and by renumbering the remaining subsections
accordingly;

On page one, subsection 2.1., line two, by striking out the
words “comprised of” and inserting in lieu thereof a comma
and the word “including”;

On page one, subsection 2.4., by striking out the words
“upon delegation by the registered professional nurse or
physician”;

On page one, section two, subsection 2.5., line three, after
the words “status or” by inserting the word “of”;

On page two, after subsection 2.5., by adding the
following:

2.8. “Nurse administrator” means the registered
professional nurse responsible for administering a Board-
approved dialysis technician training program;

On page two, after subsection 2.7., by adding the
following:

2.11. “Training program” means a dialysis training
program;

On page two, subsection 3.1., by striking out the words
“providing hemodialysis care” and after the word “provide”
by inserting the word “hemodialysis”;

On page two, subsection 3.1, by striking out the words
“that the performance of the care be delegated” and inserting
in lieu thereof the words “the delegation of authority”;

On page two, by striking out subsection 3.2. in its entirety
and inserting in lieu thereof the following:

3.2. The dialysis technician may not being dialysis care
until a registered professional nurse or physician has first
assessed the patient upon entering the dialysis unit to assure
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that he or she is stable and then delegated dialysis care to the
dialysis technician.;

On page two, subsection 3.3, line two, after the word
“access” by changing the semi-colon to a comma and by
striking out the word “reports” and inserting in lieu thereof
the word “report”;

On page two, subsection 3.3, after the word “physician”
by inserting a comma;

On page two, subsection 3.3, by striking out the words
“prior to” and inserting in lieu thereof the word “before”;

On page two, subsection 3.3, by striking out the word
“proceeding” and inserting in lieu thereof the word
“proceeds”;

On page two, subsection 3.4, by striking out the word
“shall” and inserting in lieu thereof the word “may”’;

On page three, subdivision 3.5.c., by striking out the
words “There is validation of the dialysis technicians” and
inserting in lieu thereof the words “The nurse administrator

9.9,

has validated the dialysis technician’s”;

On page four, paragraph 3.5.g.6., by striking out the word
“engaging” and inserting in lieu thereof the word “engage”;

On page four, paragraph 3.5.g.7., by striking out the
words “by a dialysis technician”;

On page four, by striking out paragraph 3.5.g.8. in its
entirety and inserting in lieu thereof the following:

3.5.g.8. Not engage in sexual misconduct or in conduct
that may reasonably be interpreted as sexual or in any verbal
behavior that is or may reasonably be interpreted as seductive
or sexually demeaning to a patient. The patient is always
presumed incapable of giving free, full or informed consent
to these behaviors; and;

Onpage four, paragraph 3.5.2.9., by striking out the word
“Treats” and inserting in lieu thereof the word “Treat”;
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On page four, subdivision 3.5.h., after the word
“technician” by inserting the word “shall”;

On page four, paragraph 3.5.h.1., by striking out the word
“Implements” and inserting in lieu thereof the word
“Implement”;

On page four, paragraph 3.5.h.1., by striking out the word
“clarifies” and inserting in lieu thereof the word “clarify”;
and, after the word “information” by changing the semicolon
to a period;

On page four, paragraph 3.5.h.1., by striking out
“3.5.h.1.a” and by redesignating parts 3.5.h.l.a.1 and
3.5.h.1.a.2 as subparagraphs 3.5.h.1.A. and 3.5.h.1.B;

On page five, paragraph 3.5.h.2., by striking out the word
“Initiates” and inserting in lieu thereof the word “Initiate”;

On page five, subdivision 3.5.1., by striking out the word
“shall” and inserting in lieu thereof the word “may”’;

On page five, subsection 3.7., after the words “subject to”
by inserting the word “disciplinary”;

On page five, subsection 4.1., by striking out the word
“shall” and inserting in lieu thereof the word “may”’;

On page five, subsection 4.1., by striking out the word
“only” and, after the word “medications” by striking out the
word “as” and inserting in lieu thereof the word “if”;

On page five, subsection 4.1., after the words
“prescription and” by striking out the word “as”;

On page five, subsection 4.2., by striking out the words
“Administration of” and inserting in lieu thereof the words
“Except as provided by this rule, a dialysis technician may
not administer” and after the word “medications” by striking
out the remainder of the subsection;

On page six, subdivision 5.1.a., by striking out the words
“to be approved” and inserting in lieu thereof the word
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“approval” and, after the word “shall” by striking out the
colon and inserting the word “shall”;

On pages six and seven, section five, by striking out
paragraph S.l.a.l. in its entirety and by redesignating
subparagraphs 5.1.a.1.A. through 5.1.a.1.E. as paragraphs
S.1.a.l. through 5.1.a.5.;

On page seven, subsection 5.2., by striking out the words
“make a determination regarding the approval status of”” and
inserting in lieu thereof the words “either approve or
disapprove”;

On page seven, subsection 5.3., by striking out the words
“be current” and inserting in lieu thereof the word
“continue”;

On page seven, subsection 5.3., line four, after the word
“period” by striking out the comma;

On page seven, subsection 5.6., after the words “of the
Board”, by striking out the comma and after the words
“meeting the requirements” by striking out the comma,;

On page eight, subdivision 6.1.b., by striking out the
words “registered professional nurse administering the
program” and inserting in lieu thereof the words “nurse
administrator”;

On page eight, by striking out subdivision 6.1.c., in its
entirety and by inserting in lieu thereof the following:

6.1.c. The training program shall immediately notify the
Board in writing when the nurse administrator vacates the
position or 1is replaced and provide the name and
qualifications of the new or interim nurse administrator. A
training program may not initiate a new class of dialysis
technician trainees unless the new or interim nurse
administrator meets the has the qualifications required by this
rule.;

On page eight, paragraph 6.1.d.1., after the word “The”
by inserting the words “training program shall provide”;
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On page eight, paragraph 6.1.d.1., after the word
“Instructor” by striking out the words “shall be provided”;

On page eight, paragraph 6.1.d.2., by striking out the
words “registered professional nurse who is responsible for
administering the program” and inserting in lieu thereof the
words “nurse administrator”;

On page eight, paragraph 6.1.d.3., after the word “The”,
by inserting the words “training program shall report”;

On page eight, paragraph 6.1.d.3., after the word
“faculty” by striking out the words “shall be reported”;

On page nine, subdivision 6.1.e., by striking out the
words “There shall be” and inserting in lieu thereof the words
“Each training program shall develop”;

On page nine, subdivision 6.1.e., after the word “which”
by inserting the word “shall”;

On page nine, paragraph 6.1.e.3., by striking out the
words “registered professional”’;

On page nine, subdivision 6.1.f., after the words “offered
by the” by inserting the word “training”;

On page nine, subdivision 6.1.f, by striking out the
words “which prepares an individual to perform dialysis
care”;

On page nine, subdivision 6.1.f., by striking out the
words “which is a minimum” and inserting in lieu thereof the
words “of at least”;

On page nine, subdivision 6.1.f., after the word “twenty”
by inserting “(320)”;

On page nine, subdivision 6.1.f., line four, by striking out
the words “shall include”;

On page nine, subdivision 6.1.f., by striking out the
words “for the application of” and inserting in lieu thereof the
words “to apply”;
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On page nine, subdivision 6.1.f., by striking out the
words “for the achievement of” and inserting in lieu thereof
the words “to achieve™;

On page nine, paragraph 6.1.f.1., after the word
“instruction” by inserting a comma and strlklng out the words
“shall include instruction”;

On page nine, paragraph 6.1.f.1., after the word “visuals”,
by inserting a comma and by strlklng out the word “which”
and inserting in lieu thereof the word “shall”;

On page eleven, by striking out paragraph 6.1.f.2. in its
entirety and inserting in lieu thereof the following:

6.1.£.2. The program shall develop written tests for each
unit in the curriculum, including a final test, and shall
conduct a skills performance evaluation.;

On page eleven, by striking out subparagraph 6.1.f.2.A.
in its entirety and inserting in lieu thereof the following:

6.1.f.2.A. Exams may be administered by paper/pencil or
by computer;

On page twelve, subdivision 6.1.g., by striking out the
words “registered professional nurse responsible for
administering the program” and inserting in lieu thereof the
words “nurse administrator’;

On page twelve, subdivision 6.1.g., after the word
“adopt” by inserting the word “written”;

On page twelve, paragraph 6.1.g.1., after the words “of
age and” by striking out the words “the individual”;

On page twelve, paragraph 6.1.g.5., after the words
“completed the” by inserting the words “three hundred
twenty”’;

On page twelve, subparagraph 6.1.g.6.A., by striking out
the words “dialysis technician-”;
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On page twelve, subparagraph 6.1.g.6.A., by striking out
the words “There shall be a statement of” and inserting in
lieu thereof the words “The nurse administrator shall adopt
a’,;

On page thirteen, subparagraph 6.1.g.6.C., by striking out
the word “completed” and inserting in lieu thereof the word
“completes”;

On page fourteen, subparagraph 6.1.g.6.F., by striking
out the words “registered professional nurse responsible for
administering the program” and inserting in lieu thereof the
words “nurse administrator’;

On page fourteen, subdivision 6.1.h., after the words
“training program,” by inserting the words “the program shall
notify”;

On page fourteen, subdivision 6.1.h., by striking out the
words “shall be notified”;

On page fourteen, subdivision 6.1.h., after the word
“date” by changing the comma to a period and inserting the
words “The notice shall include™;

On page fourteen, by striking out subdivision 6.1.1. in its
entirety and inserting in lieu thereof the following:

6.1.i. If any changes are made to the training program
previously approved by the Board when a facility changes
ownership, the training program may only be approved as a
new program;

On page fifteen, subdivision 7.2.c., by striking out the
words “registered professional nurse responsible for
administering the program” and inserting in lieu thereof the
words “nurse administrator”;

On page fifteen, subdivision 8.1.a., by striking out the
words “Subsection 6.5.” and inserting in lieu thereof the
words “subsection 6.5. of this rule”;
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On page sixteen, subdivision 8.2.c., after the words
“deficiency report” and “any” by changing the semicolons to
commas;

On page seventeen, subdivision 10.1.b., by striking out
the word “organization’” and inserting in lieu thereof the
word “organization’s”;

On page eighteen, subsection 10.3., after the words “set
forth in” by striking out the words “subdivision 13.10.1" and
inserting in lieu thereof “subsection 10.1";

On page eighteen, subsection 10.3., by striking out the
words “subdivision 13.10.1" and inserting in lieu thereof
“subsection 10.1";

On page eighteen, subsection 10.4., by striking out the
words “specified by the Board”;

On page eighteen, subsection 10.4., line four, by striking
out the words “subdivision 13.10.1" and inserting in lieu
thereof “subsection 10.1.”;

On page eighteen, subsection 10.4., line six, by striking
out the words “subdivision 13.10.1" and inserting in lieu
thereof “subsection 10.1";

On page eighteen, subsection 10.6., by striking out the
words “subdivision 13.10.1" and inserting in lieu thereof
“subsection 10.1";

On page eighteen, subsection 10.7., lines two and three,
by striking out the words “subdivision 13.10.1" and inserting
in lieu thereof “subsection 10.1";

On page eighteen, section eleven, by striking out “11.1.”
and by redesignating subdivisions 11.1.a. through 11.1.c. as
subdivisions 11.1. through 11.3.;

On page eighteen, section eleven, after the words
“examination offered by” by striking out the word “an” and
by inserting in lieu thereof the words “one of the following
approved”;
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On page eighteen, section eleven, after the word
“organization” by striking out the words “approved by the
Board of Nursing. The approved testing organizations are”;

On page nineteen, subsection 12.5., by striking out “fo”
and inserting in lieu thereof the word “for”;

On page nineteen, by striking out “13.1”;

On page nineteen, section thirteen, after the words “July
1" by striking out the comma;

On page nineteen, subsection 14.1., by striking out the
words “in order to engage in dialysis care”;

On page twenty, subdivision 14.1.a., by striking out the
words “shall be submitted”;

On page twenty, subdivision 14.1.d., after the semicolon
by inserting the word “and”;

On page twenty, subdivision 14.1.e., after “DUI)” by
striking out the semicolon;

On page twenty, subdivision 14.1.e., after the word “and”
by inserting the words “a letter of explanation that addresses
each conviction.”;

On page twenty, section fourteen, by striking out
subdivision 14.1.f. in its entirety;

On page twenty-one, subdivision 14.8.a., by striking out
the word “Boards” and inserting in lieu thereof the word
“Board’s’;

On page twenty-one, subdivision 14.8.e., by striking out
the word “Completion” and inserting in lieu thereof the
words “The results™;

On page twenty-two, subsection 15.1., by striking out the
words “The renewal period for dialysis technicians is annual.
All” and inserting in lieu thereof the words “Dialysis
technician”;
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On page twenty-two, subsection 15.3., after the words
“application for” by inserting the word “reinstatement”;

On page twenty-three, subdivision 16.1.e., after the words
“he or she is” by inserting the word “not”;

On page twenty-five, subdivision 16.1.mm., before the
word “listed” by inserting the word “is”;

On page twenty-six, by striking out subsection 16.3. in its
entirety and inserting in lieu thereof the following:

16.3. Based on the nature of the complaint filed against
a technician or of the information received about an
applicant, the Board may require the technician or applicant
to request and submit to the Board the results of a state and
a national electronic criminal history records check by the
State Police.

16.3.a. The technician or applicant under investigation
shall furnish to the State Police a full set of fingerprints and
any additional information required to complete the criminal
history records check.

16.3.b. The technician or applicant under investigation
is responsible for any fees required by the State Police in
order to complete the criminal history records check.

16.3.c. The Board may require the technician or applicant
to obtain an electronic criminal history records check from a
similar agency in the state of the technician or applicant’s
residence, if outside of West Virginia.

16.3.d. Instead of requiring the technician or applicant
under investigation to apply directly to the State Police for
the criminal history records checks, the Board may contract
with a private vendor to provide the services required in this
subsection.

16.3.e. The Board may deny certification or take
disciplinary action against any technician or applicant who
fails or refuses to submit the criminal history records checks
required by this subsection.
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On page twenty-six, section sixteen, by striking out
subsection 16.6. in its entirety.

§64-9-14. Secretary of State.
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(a) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section six, article one-a, chapter three of this
code, modified by the Secretary of State to meet the
objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twenty-
second day of December, two thousand six, relating to the
Secretary of State (procedures for canvassing elections, 153
CSR 18) is authorized.

(b) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section six, article one-a, chapter three of this
code, modified by the Secretary of State to meet the
objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twenty-
second day of December, two thousand six, relating to the
Secretary of State (procedures for recount of election results,
153 CSR 20) is authorized.

(c) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section six, article one-a, chapter three of this
code, modified by the Secretary of State to meet the
objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twelfth
day of January, two thousand seven, relating to the Secretary
of State (absentee voting by military voters who are members
of reserve units called to active duty, 153 CSR 23) is
authorized.

(d) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section six, article one-a, chapter three of this
code, modified by the Secretary of State to meet the
objections of the Legislative Rule-Making Review
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Committee and refiled in the State Register on the twenty-
second day of December, two thousand six, relating to the
Secretary of State (procedures for handling ballots and
counting write-in votes in counties using optical scan ballots,
153 CSR 27) is authorized.

(e) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section five hundred twenty-six, article nine,
chapter forty-six of this code, modified by the Secretary of
State to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on the
nineteenth day of October, two thousand six, relating to the
Secretary of State (Uniform Commercial Code, 153 CSR 35)
is authorized.

() The legislative rule filed in the State Register on the
first day of September, one thousand nine hundred eighty-
nine, authorized under the authority of section four hundred
seven, article nine, chapter forty-six of this code, modified by
the Secretary of State to meet the objections of the
Legislative Rule-Making Review Committee and refiled in
the State Register on the twentieth day of November, one
thousand nine hundred eighty-nine, relating to the Secretary
of State (West Virginia Product Lien Central Filing System,
153 CSR 13) is hereby repealed.

§64-9-15. State Treasurer.
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The legislative rule filed in the State Register on the
twenty-fifth day of July, two thousand six, authorized under
the authority of section six, article three-a, chapter twelve of
this code, modified by the Treasurer’s Office to meet the
objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twenty-
seventh day of October, two thousand six, relating to the
Treasurer’s Office (providing services to political
subdivisions, 112 CSR 13) is authorized with the following
amendments:

On page one, subsection 1.1., by striking out the word
“Services" and inserting in lieu thereof the word “services”
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and by striking out the words “Political Subdivisions” and
inserting in lieu thereof the words “political subdivisions”;

On page one, subsection 2.4., by striking out the word
“Fee" and inserting in lieu thereof the word “fee”;

On page one, subsection 2.5., after the word “Credit” by
striking out the word “Card" and inserting in lieu thereof the
word “card” and by striking out the words “Charge Card” and
inserting in lieu thereof the words “charge card”;

On page two, subsection 2.6., by striking out the word
“Merchant" and inserting in lieu thereof the word
“merchant”;

On page two, subsection 2.7., after the word “Debit” by
striking out the word “Card" and inserting in lieu thereof the
word “card” and by striking out the words “Financial
Institution” and inserting in lieu thereof the words “financial
institution”;

On page two, subsection 2.8., after the word “Discount”
by striking out the word “Fee" and inserting in lieu thereof
the word “fee”; by striking out the word “Merchant” and
inserting in lieu thereof the word “merchant”; and by striking
out the words “Card Issuer” and inserting in lieu thereof the
words “card issuer”;

On page two, subsection 2.9., by striking out the words
“Electronic Payment" and inserting in lieu thereof the words
“electronic payment”;

On page two, subsection 2.11., after the word
“Electronic” by striking out the word “Payment"” and
inserting in lieu thereof the word “payment” and by striking
out the words “Wire Transfer” and inserting in lieu thereof
the words “wire transfer”;

On page two, subsection 2.12., after the word “Financial”
by striking out the word “Institution" and inserting in lieu
thereof the word “institution”;

On page two, subsection 2.16., by striking out the words
“Lockbox Services" and inserting in lieu thereof the words
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“lockbox services” and by striking out the words “Financial
Institution” and inserting in lieu thereof “financial
institution”;

Onpagethree, subsection 2.17., by striking out the words
“Political Subdivisions” and inserting in lieu thereof the
words “political subdivisions”;

Onpage three, subsection 2.18., after the word “Political”
by striking out the word “Subdivision” and inserting in lieu
thereof the word “subdivision” and by striking out the words
“Board of Education” and inserting in lieu thereof the words
“board of education";

On page three, subsection 2.19., after the words “Point
of” by striking out the words “Sale Terminal” and inserting
in lieu thereof the words “sale terminal”; after the word
“POS” by striking out the word “Terminal” and inserting in
lieu thereof the word “terminal”’; and, on lines three and four,
by striking out the words “Financial Institution” and inserting
in lieu thereof the words “financial institution";

On page three, subsection 2.21., by striking out the words
“Lockbox Services” and inserting in lieu thereof the words
“lockbox services™;

On page three, subsection 2.25., by striking out the words
“Wholesale Lockbox” and inserting in lieu thereof the words
“wholesale lockbox”; by striking out “Wholesale Lockbox
Services” and inserting in lieu thereof the words “wholesale
lockbox services”; and by striking out “Wholetail Lockbox
Services” and inserting in lieu thereof “wholetail lockbox
services”;

On page three, subsection 2.26., after the word “Wire” by
striking out the word “Transfer” and inserting in lieu thereof
the word “transfer”;

On page three, subsection 3.1., after the word “Political”
by striking out the word “Subdivision” and inserting in lieu
thereof the word “subdivision”;

1445



82
83
84

85
86

87
88
89
90

91
92
93
94
95

96
97
98

99
100
101

102
103
104

105
106
107

108
109
110
111

LEGISLATIVE RULES [Ch. 157

On page four, subsections 3.2. and 3.3., by striking out
the words “Political Subdivision” and inserting in lieu thereof
the words “political subdivision”;

On page four, subsection 3.5., by striking out the word
“Services” and inserting in lieu thereof the word “services”;

On page four, subsection 3.7., by striking out the words
“Political Subdivision” and inserting in lieu thereof the words
“political subdivision” and by striking out the word
“Services” and inserting in lieu thereof the word “services”;

On page four, subsections 4.1., 4.3., and 4.4., after the
word “Political” by striking out the word “Subdivisions” and
inserting in lieu thereof the word “subdivisions” and by
striking out the word “Services” and inserting in lieu thereof
the word “services”;

On page four, subsection 4.2., by striking out the words
“Political Subdivision” and inserting in lieu thereofthe words
“political subdivision”;

On page four, subsection 4.5., by striking out the words
“Political Subdivisions” and inserting in lieu thereof the
words “political subdivisions”;

On page five, subdivisions 5.5.(a) and 5.5(e), by striking
out the word “Services” and inserting in lieu thereof the word
“services”;

On page five, subdivisions 5.5.(b) and 5.5.(f), by striking
out the words “Political Subdivision” and inserting in lieu
thereof the words “political subdivision”;

On page five, subdivision 5.5.(c), by striking out the
words “Political Subdivision” and inserting in lieu thereof the
words “political subdivision” and by striking out the word
“Services” and inserting in lieu thereof the word “services”;
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On page five, subdivision 5.5.(d), by striking out the
words “Political Subdivisions” and inserting in lieu thereof
the words “political subdivisions” and by striking out the
word “Services” and inserting in lieu thereof the word
“services”;

On page five, subdivision 5.5.(g), by striking out the
words “Political Subdivision” and inserting in lieu thereof the
words “political subdivision” and by striking out the words
“Political Subdivisions” and inserting in lieu thereof the
words “political subdivisions”;

On page five, subsection 5.2., by striking out the words
“Political Subdivision” and inserting in lieu thereof the words
“political subdivision”;

On page five, subsection 6.1., by striking out the words
“Political Subdivision” and inserting in lieu thereof the words
“political subdivision”; by striking out the word “Services”
and inserting in lieu thereof the word “services”; and by
striking out the words “Convenience Fee” and inserting in
lieu thereof the words “convenience fee”;

And,

On page five, subsection 6.2., by striking out the words
“Convenience Fee” and inserting in lieu thereof the words
“convenience fee”.

§64-9-16. Board of Veterinary Medicine.
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The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section four, article ten, chapter thirty of this
code, modified by the Board of Veterinary Medicine to meet
the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the twentieth
day of October, two thousand six, relating to the Board of
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Veterinary Medicine (registration of veterinary technicians,
26 CSR 3) is authorized with the following amendments:

On page one, subsection 1.2., by striking out “30-10-7"
and inserting in lieu thereof “30-10-1 and §30-10-4";

On page one, subsection 2.2, after the words “physically
present and”, by striking out the words “that he or she is
within proper visual or audible distance to adequately” and
inserting in lieu thereof the words “within adequate visual
and audible distance to”;

On page one, subsection 2.3., lines one and two, by
striking out the words “under the direction of a veterinarian”;

On page one, subsection 2.3, after the words
“veterinarian who”, by striking out the words “may or may
not be physically present.” and inserting in lieu thereof the
words “is physically present in the building where and when
the procedures are being performed.”;

On page two, subsection 3.1., after the word
“Technology”, by striking out the comma;

On page three, subsection 9.B, after subdivision (10), by
inserting the word “and” and a new subdivision (11) to read
as follows:

“(11) Perform external suturing.”;

On page seven, subsection 15.1, after the words
“veterinary technology” by inserting a comma and the words
“at least four (4) of which must be in the field of veterinary
science,”;

And,

On page nine, subdivision 16.1.b., after the words
“continuing education hours” by inserting a comma and the
words “at least four (4) of which must be in the field of
veterinary science”.
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CHAPTER 158

(Com. Sub. for H.B. 2670 - By Delegates Brown, Miley,
Burdiss, Talbott and Overington)

[Passed March 10, 2007; in effect from passage.]
[Approved by the Governor on March 28, 2007.]

AN ACT to amend and reenact article 10, chapter 64 of the Code of
West Virginia, 1931, as amended, all relating generally to the
promulgation of administrative rules by the Department of
Commerce and the procedures relating thereto; legislative
mandate or authorization for the promulgation of certain
legislative rules by various executive or administrative agencies
of the state; authorizing certain of the agencies to promulgate
certain legislative rules in the form that the rules were filed in
the State Register; authorizing certain of the agencies to
promulgate certain legislative rules with various modifications
presented to and recommended by the Legislative Rule-Making
Review Committee; authorizing certain of the agencies to
promulgate certain legislative rules as amended by the
Legislature; authorizing certain of the agencies to promulgate
certain legislative rules with various modifications presented to
and recommended by the Legislative Rule-Making Review
Committee and as amended by the Legislature; authorizing the
Office of Miners Health, Safety and Training to promulgate a
legislative rule relating to protective clothing and equipment;
authorizing the Office of Miners Health, Safety and Training to
promulgate a legislative rule relating to standards for
certification of coal mine electricians; authorizing the Bureau
of Employment Programs to promulgate a legislative rule
relating to requiring agencies to revoke or not grant issue or
renew approval documents with employing units on the
bureau’s default list; authorizing the Division of Forestry to
promulgate a legislative rule relating to ginseng; authorizing
the Division of Natural Resources to promulgate a legislative
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rule relating to commercial whitewater outfitters; authorizing
the Division of Natural Resources to promulgate a legislative
rule relating to special boating rules; authorizing the Division
of Natural Resources to promulgate a legislative rule relating
to deer hunting; authorizing the Division of Natural Resources
to promulgate a legislative rule relating to wildlife disease
management; and authorizing the Division of Natural
Resources to promulgate a legislative rule relating to public use
of campgrounds and recreation areas in West Virginia state
wildlife management areas under the Division of Natural
Resources.

Be it enacted by the Legislature of West Virginia:

That article 10, chapter 64 of the Code of West Virginia, 1931,

as amended, be amended and reenacted to read as follows:

ARTICLE 10. AUTHORIZATION FOR BUREAU OF

COMMERCE TO PROMULGATE
LEGISLATIVE RULES.

§64-10-1.  Office of Miners Health Safety and Training.
§64-10-2.  Bureau of Employment Programs.

§64-10-3.  Division of Forestry.

§64-10-4.  Division of Natural Resources.

§64-10-1. Office of Miners Health Safety and Training.

p—
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(a) The legislative rule filed in the State Register on the
twenty-seventh day of April, two thousand six, authorized
under the authority of section six, article two, chapter twenty-
two-a, section thirty-eight, article two, chapter twenty-two-a
and section fifty-five, article two, chapter twenty-two-a of
this code, modified by the Office of Miners Health Safety
and Training to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register
on the eighteenth day of January, two thousand seven,
relating to the Office of Miners Health Safety and Training
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(protective clothing and equipment, 56 CSR 4), is authorized
with the following amendments:

On page one, subsection 1.1., by striking out the words
“these emergency rules” and inserting in lieu thereof the
words “this rule”;

On page one, subsection 2.1., by striking out the word
“State’s” and inserting in lieu thereof the word “state’s”;

On page one, subsection 2.1., line four, by striking out
the words “these legislative rules” and inserting in lieu
thereof the words “this rule”;

On page two, subsection 2.2., by striking out the words
“these rules” and inserting in lieu thereof the words “this
rule;

On page two, subsection 3.1., by striking out the words
“as they are defined” and inserting in lieu thereof the word
“used”;

On page two, subsection 3.2., by striking out the words
“shall mean” and inserting in lieu thereof the word “means’;

On page two, subsection 3.3., by striking out the words
“shall herein refer” and inserting in lieu thereof the word
“means’;

On page three, subsection 4.1., by striking out the words
“these rules” and inserting in lieu thereof the words “this
rule”;

On page four, subsection 5.2., by striking out
“department of labor” and inserting in lieu thereof
“Department of Labor”;

On page four, subsection 5.2., after the word “Provided,”
by striking out “However,”;
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On page four, subsection 5.3., line three, after the word
“training” by striking out the comma and the word
“provided” and inserting in lieu thereof a colon and the words
“Provided, That” and by striking out the word
“manufacturers” and inserting in lieu thereof the word
“manufacturers’”;

On page four, subsection 5.3., after the words “limited
to” by changing the semi-colon to a colon;

On page five, subsection 6.1., by striking out the words
“these rules” and inserting in lieu thereof the words “this
rule”;

On page five, subsection 6.2., by striking out the words
“these rules” and inserting in lieu thereof the words “this
rule”;

On page eight, subparagraph 6.10.4.a.1., by striking out
§56-4-6" and inserting in lieu thereof “56 CSR 4-6";

On pagenine, subsection 6.14., by striking out the words
“these rules” and inserting in lieu thereof the words “this
rule;

On page nine, by striking out subsection 6.15. in its
entirety;

On pages ten and eleven, by striking out subsection 7.4.
in its entirety;

On page eleven, by redesignating subdivision 8.1.1. as
subsection 8.2. and redesignating the remaining subsections
accordingly;

On page eleven, by redesignating subdivision 8.3.1. as
subsection 8.5. and redesignating the remaining subsections
accordingly;
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On page fifteen, subsection 8.13., by striking out the
words “these rules” and inserting in lieu thereof the words
“this rule”;

On pages fifteen and sixteen, by striking out subsection
8.15. in its entirety;

On page seventeen, subsection 9.10., by striking out the
words “these rules” and inserting in lieu thereof the words
“this rule”;

And,

On page twenty, by striking out subsection 9.18. in its
entirety.

(b) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of sections six and thirty-eight, article one,
chapter twenty-two-a of this code, modified by the Office of
Miners Health Safety and Training to meet the objections of
the Legislative Rule-Making Review Committee and refiled
in the State Register on the eighteenth day of January, two
thousand seven, relating to the Office of Miners Health
Safety and Training (standards for certification of coal mine
electricians, 48 CSR 7), is authorized, with the following
amendments:

“On page three, subsection 4.1., by striking out the words
“Section 8.2.1.” and inserting in lieu thereof the words “8.3";

On page four, section five, by designating the last two
paragraphs of the section as subsections 5.2. and 5.3.,
respectively;

On page four, section six, by designating the second
paragraph of the section as subsection 6.2. and by
redesignating the following subsection accordingly;

On page five, section six, by designating the last
paragraph of the section as subsection 6.4.;
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On page five, subsection 8.1., by striking out the words
“Section 8.2.1.” and inserting in lieu thereof the words
“Section 8.3";

On pages five and six, by striking out subdivision 8.2.1.
in its entirety and inserting in lieu thereof the following:

“8.3. Criteria and standards for alternative electrical
training programs must be adopted by unanimous approval of
the Director and the Board of Miner Training, Education and
Certification. An alternative electrical training program will
not become effective until approved by the Secretary of State
as an emergency rule or by the Legislature as an amendment
to this rule.” and redesignating the remaining subsection
accordingly;

And,

On page six, section nine, by designating the last
paragraph of the section as subsection 9.3.”.

§64-10-2. Bureau of Employment Programs.

— O 00NN AW =
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The legislative rule filed in the State Register on the
twenty-sixth day of July, two thousand six, authorized under
the authority of section six, article two, chapter twenty-one-a,
of this code, modified by the Bureau of Employment
Programs to meet the objections of the Legislative Rule-
Making Review Committee and refiled in the State Register
on the twelfth day of January, two thousand seven, relating
to the Bureau of Employment Programs (requiring state
agencies to revoke or not to grant, issue or renew approval
documents with employing units on the bureau’s default list,
96 CSR 1), is authorized.

§64-10-3. Division of Forestry.

1

The legislative rule filed in the State Register on the

2 twenty-second day of June, two thousand six, authorized

3
4

under the authority of section three-a, article one-a, chapter
nineteen, of this code, modified by the Division of Forestry
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to meet the objections of the Legislative Rule-Making
Review Committee and refiled in the State Register on the
twelfth day of January, two thousand seven, relating to the
Division of Forestry (ginseng, 22 CSR 1), is authorized, with
the following amendments:

On page two, section three, by striking out “3.1.”;

On page three, by redesignating subdivision 6.1.1. as
subsection 6.2. and by redesignating the remaining
subsections accordingly;

On page four, section seven, by striking out “7.1.;
On page four, section eight, by striking out “8.1.;

On page five, by redesignating subdivision paragraph
9.2.2.1. as subdivision 9.2.2.;

On page five, section ten, by striking out “10.1.;
On page six, section eleven, by striking out “11.1.;
And,

On page six, subsection 13.2., after the words “Freedom
of Information Act” by striking out the remainder of the
subsection and inserting in lieu thereof the following: “as
having a significant commercial value to the extent permitted
by W. Va. Code §29B-1-4(1).”.

§64-10-4. Division of Natural Resources.

1
2
3
4
5
6
7
8

(a) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section twenty-three-a, article two, chapter
twenty, of this code, relating to the Division of Natural
Resources (commercial whitewater outfitters, S8 CSR 12), is
authorized.

(b) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
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the authority of section seven, article one, chapter twenty, of
this code, relating to the Division of Natural Resources
(special boating rules, 58 CSR 26), is authorized.

(c) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section seven, article one, chapter twenty, of
this code, modified by the Division of Natural Resources to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the eighteenth
day of December, two thousand six, relating to the Division
of Natural Resources (deer hunting, 58 CSR 50), is
authorized.

(d) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section seven, article one, chapter twenty, of
this code, modified by the Division of Natural Resources to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the second day
of November, two thousand six, relating to the Division of
Natural Resources (wildlife disease management, 58 CSR
69), is authorized, with the amendments:

On page 2, subsection 2.3, line eight, after the word
“landscape” and the period, by striking the remainder of the
subsection and inserting in lieu thereof, the following: “The
Director shall, at least annually after the establishment of a
containment area, review and evaluate any and all new
information relating to wildlife disease epidemiology and
surveillance to determine whether any such designation of a
containment area should be modified or rescinded and shall
report these findings to the Natural Resources Commission.
Prior to the establishment of a containment area, the Director
shall consult with:

2.3.a. wildlife biologists within the Wildlife Resources
Section that are knowledgeable of wildlife diseases;
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2.3.b. a Department of Agriculture veterinarian
knowledgeable of wildlife diseases;

2.3.c. conservation officers familiar with local and
regional landscape features; and

2.3.d. the Natural Resources Commission.”;
And,

On page 3, by striking subsection 4.1 and inserting the
following, “4.1. It is illegal to feed cervids or other wildlife
in a containment area as determined by the Director and
established for the management, control or eradication of
chronic wasting disease, bovine tuberculosis, avian influenza
or other wildlife diseases. Provided, that song and
insectivorous birds may be fed so long as the person or
persons feeding the same shall not do so in a manner that
causes a congregation of cervids or other wildlife or in a
manner that said person or persons reasonably should have
known would cause a congregation of cervids or other
wildlife Provided further, that captive cervids may be fed
inside cervid facilities permitted by the Division of Natural
Resources.”.

(e) The legislative rule filed in the State Register on the
twenty-eighth day of July, two thousand six, authorized under
the authority of section seven, article one, chapter twenty, of
this code, modified by the Division of Natural Resources to
meet the objections of the Legislative Rule-Making Review
Committee and refiled in the State Register on the second day
of November, two thousand six, relating to the Division of
Natural Resources (public use of campgrounds and recreation
areas in West Virginia state wildlife management areas under
the Divisionof Natural Resources, 58 CSR 70), is authorized,
with the following amendments:

On page one, subsection 2.2., by striking out the word
“shall” and inserting in lieu thereof the word “may”;
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76 On page two, section three, by striking out “3.1.”;

77 On page two, subsection 2.18., by striking out the word
78 “shall” and inserting in lieu thereof the word “may”’;

79 And,

80 On page two, by striking out subsection 3.2. in its
81 entirety.

®
CHAPTER 159

(S.B. 360 - By Senators Bowman and Kessler)

[Passed February 14, 2007; in effect from passage.]
[Approved by the Governor on February 28, 2007.]

AN ACT to amend and reenact §11-8-9 of the Code of West
Virginia, 1931, as amended, relating to extending the time a
local levying body may meet as a levying body.

Be it enacted by the Legislature of West Virginia:

That §11-8-9 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 8. LEVIES.

§11-8-9. Meetings of local levying bodies.
1 (a) Each local levying body shall hold a meeting or
2 meetings between the seventh and twenty-eighth days of

3 March for the transaction of business generally and
4 particularly for the business herein required.
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S (b) When a levy is placed on the ballot for consideration
6 during a primary election, each local levying body may
7 extend its time to meet as a levying body until the first day of
8 June of that year.

o
CHAPTER 160

(Com. Sub. for H.B. 2048 - By Delegate Overington)

[Passed March 10, 2007; in effect ninety days from passage.]
[Approved by the Governor on March 22, 2007.]

AN ACT to amend and reenact §10-1-5 of the Code of West
Virginia, 1931, as amended, relating to clarifying public
library board service areas as determined by the Library
Commission; and providing for appointment of members at
large from the service area.

Be it enacted by the Legislature of West Virginia:

That §10-1-5 of the Code of West Virginia, 1931, as amended,
be amended and reenacted to read as follows:

ARTICLE 1. PUBLIC LIBRARIES.

§10-1-5. Board of library directors -- Qualifications; term of
office; vacancies; removal; no compensation.

1 (a) Whenever a public library is established under this
2 article, the governing authority or authorities shall appoint a
3 board of directors with five members chosen with reference
4 to their fitness for such office, from:
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(1) The citizens of the library’s service area, as
determined by the Library Commission; or

(2) The county in which the library is located.

(b) The board of directors for a regional library shall
consist of not less than five nor more than ten members, with
a minimum of one member from each county in the region.
The total number of directors and the apportionment of
directors by county shall be determined by joint action of the
governing authorities concerned.

(c) The term of office for a director is five years from the
first day of July following the appointment. Directors may
only serve two consecutive terms, and may serve until their
successors are appointed and qualified.

(d) For a new board of directors under this article, the
initial appointment of the directors shall be staggered.
Thereafter all appointments shall be for terms of five years.

(e) Vacancies in the board shall be immediately reported
by the board to the governing authority and filled by
appointment. Vacancies for an unexpired term shall be
immediately reported by the board to the governing authority
and filled by appointment for the remainder of the term only.

(f) A director may be removed for just cause in the
manner provided by the bylaws of the library board.

(g) No compensation shall be paid to any director.
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CHAPTER 161

(Com. Sub. for S.B. 414 - By Senators Oliverio, Foster,
Green, Stollings, Wells, Barnes, Caruth, Deem, Hall,
McKenzie and Yoder)

[Passed March 18, 2007; in effect ninety days from passage.]
[Approved by the Governor on April 4, 2007.]

AN ACT to amend and reenact §38-5B-4 of the Code of West
Virginia, 1931, as amended; and to amend and reenact §59-1-
11 of said code, all relating to establishing a flat fee for certain
services rendered by circuit clerks; eliminating other
miscellaneous fees charged by circuit clerks; clarifying that
clerk will send copy of suggestee execution by certified mail;
and authorizing the circuit clerk to assess a fee for creating and
administering certain special funds.

Be it enacted by the Legislature of West Virginia:

That §38-5B-4 of the Code of West Virginia, 1931, as amended,
be amended and reenacted; and that §59-1-11 of said code be
amended and reenacted, all to read as follows:

Chapter
38. Liens.
59. Fees; Allowances and Costs; Newspapers; Legal Advertisements.
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CHAPTER 38. LIENS.

ARTICLE 5B. SUGGESTION OF THE STATE AND
POLITICAL SUBDIVISIONS;
GARNISHMENT AND
SUGGESTION OF PUBLIC
OFFICERS.

§38-5B-4. Notice to judgment debtor of execution against
salary or wages; time for service on officer of
suggestee.

1 A certified copy of an execution issued under this article
2 against salary or wages shall be served by the clerk of the
3 court who issued the execution upon the judgment debtor or
4 his or her agent authorized to accept service of process, by
5 certified mail, return receipt requested, and delivery restricted
6 to the addressee. The day and hour of mailing shall be
7 clearly noted on the face of the original execution and the
8 officer to whom it is delivered for collection shall not make
9 service upon the proper officer until the expiration of five
10 days from that time.

CHAPTER 59. FEES, ALLOWANCES AND COSTS;

NEWSPAPERS; LEGAL ADVERTISEMENTS.

ARTICLE 1. FEES AND ALLOWANCES.

§59-1-11. Fees to be charged by clerk of circuit court.
1 (a) The clerk of a circuit court shall charge and collect for
2 services rendered by the clerk the following fees which shall

3 be paid in advance by the parties for whom services are to be
4 rendered:
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(1) For instituting any civil action under the rules of civil
procedure, any statutory summary proceeding, any
extraordinary remedy, the docketing of civil appeals or any
other action, cause, suit or proceeding, one hundred forty-five
dollars, of which thirty dollars of that amount shall be
deposited in the Courthouse Facilities Improvement Fund
created by sectionsix, article twenty-six, chapter twenty-nine
of this code and ten dollars shall be deposited in the special
revenue account created in section six hundred three, article
twenty-six, chapter forty-eight of this code to provide legal
services for domestic violence victims;

(2) For instituting an action for medical professional
liability, two hundred sixty dollars, of which ten dollars of
that amount shall be deposited in the Courthouse Facilities
Improvement Fund created by section six, article twenty-six,
chapter twenty-nine of this code;

(3) Beginning on and after the first day of July, one
thousand nine hundred ninety-nine, for instituting an action
for divorce, separate maintenance or annulment, one hundred
thirty-five dollars;

(4) For petitioning for the modification of an order
involving child custody, child visitation, child support or

spousal support, eighty-five dollars; and

(5) For petitioning for an expedited modification of a
child support order, thirty-five dollars.

(b) In addition to the foregoing fees, the following fees
shall likewise be charged and collected:

(1) For preparing an abstract of judgment, five dollars;
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(2) For any transcript, copy or paper made by the clerk
for use in any other court or otherwise to go out of the office,
for each page, fifty cents;

(3) For action on suggestion, twenty-five dollars;
(4) For issuing an execution, twenty-five dollars;

(5) For issuing or renewing a suggestee execution,
twenty-five dollars;

(6) For vacation or modification of a suggestee execution,
one dollar;

(7) For docketing and issuing an execution on a transcript
of judgment from magistrate's court, three dollars;

(8) For arranging the papers in a certified question, writ
of error, appeal or removal to any other court, ten dollars, of
which five dollars of that amount shall be deposited in the
Courthouse Facilities Improvement Fund created by section
six, article twenty-six, chapter twenty-nine of this code;

(9) For postage and express and for sending or receiving
decrees, orders or records, by mail or express, three times the
amount of the postage or express charges;

(10) For each subpoena, on the part of either plaintiff or
defendant, to be paid by the party requesting the same, fifty
cents;

(11) For additional service (plaintiff or appellant) where

any case remains on the docket longer than three years, for
each additional year or part year, twenty dollars; and
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(12) For administering funds deposited into a federally
insured interest-bearing account or interest-bearing
instrument pursuant to a court order, fifty dollars, to be
collected from the party making the deposit. A fee collected
pursuant to this subdivision shall be paid into the general
county fund.

(c) The clerk shall tax the following fees for services in
any criminal case against any defendant convicted in such
court:

(1) In the case of any misdemeanor, eighty-five dollars;
and

(2) In the case of any felony, one hundred five dollars, of
which ten dollars of that amount shall be deposited in the
Courthouse Facilities Improvement Fund created by section
six, article twenty-six, chapter twenty-nine of this code.

(d) The clerk of a circuit court shall charge and collect a
fee of twenty-five dollars per bond for services rendered by
the clerk for processing of criminal bonds and the fee shall be
paid at the time of issuance by the person or entity set forth
below:

(1) For cash bonds, the fee shall be paid by the person
tendering cash as bond;

(2) For recognizance bonds secured by real estate, the fee
shall be paid by the owner of the real estate serving as surety;

(3) Forrecognizance bonds secured by a surety company,
the fee shall be paid by the surety company;
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(4) For ten percent recognizance bonds with surety, the
fee shall be paid by the person serving as surety; and

(5) For ten percent recognizance bonds without surety,
the fee shall be paid by the person tendering ten percent of
the bail amount.

In instances in which the total of the bond is posted by
more than one bond instrument, the above fee shall be
collected at the time of issuance of each bond instrument
processed by the clerk and all fees collected pursuant to this
subsection shall be deposited in the Courthouse Facilities
Improvement Fund created by section six, article twenty-six,
chapter twenty-nine of this code. Nothing in this subsection
may be construed as authorizing the clerk to collect the above
fee from any person for the processing of a personal
recognizance bond.

(e) The clerk of a circuit court shall charge and collect a
fee of ten dollars for services rendered by the clerk for
processing of bailpiece and the fee shall be paid by the surety
at the time of issuance. All fees collected pursuant to this
subsection shall be deposited in the Courthouse Facilities
Improvement Fund created by section six, article twenty-six,
chapter twenty-nine of this code.

(f) No clerk shall be required to handle or accept for
disbursement any fees, cost or amounts of any other officer
or party not payable into the county treasury, except on order
of the court or in compliance with the provisions of law
governing such fees, costs or accounts.
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CHAPTER 162

(Com. Sub. for S.B. 55 - By Senators Caruth, Guills,
Yoder and Hall)

[Passed March 9, 2007, in effect from passage.]
[Approved by the Governor on April 3, 2007.]

AN ACT to repeal §43-2-4 and §43-2-5 of the Code of West
Virginia, 1931, as amended; and to amend and reenact §43-2-1,
§43-2-2 and §43-2-3 of said code, all relating to updating the
mortality tables and interest rate used in the valuation of a life
estate; and repealing antiquated sections relating to inchoate
right of dower.

Be it enacted by the Legislature of West Virginia:

That §43-2-4 and §43-2-5 of the Code of West Virginia, 1931,
as amended, be repealed; and that §43-2-1, §43-2-2 and §43-2-3 of
said code be amended and reenacted, all to read as follows:

ARTICLE 2. VALUATION OF LIFE ESTATES.

§43-2-1. Gross sum in payment of life estates.
§43-2-2. Rule of calculation.
§43-2-3. Examples.

§43-2-1. Gross sum in payment of life estates.

When a party as a tenant for life, or in dower, or
otherwise, 1s entitled to the annual interest on a sum of
money, or is entitled to the use of any estate, or any part
thereof, or of the proceeds arising therefrom by a sale or
otherwise, and is willing to accept a gross sum in lieu thereof,
or the party liable for such interest, or affected by such claim,
has the right to pay a gross sum in lieu thereof, or if a court
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in any proceeding decrees a gross sum to be paid in lieu
thereof, or if it shall be desirable for any purpose to ascertain
the value thereof, the sum to be paid or the present value
thereof shall be calculated according to the following chart:

Age Annuity Life Estate = Remainder
0 17.1944 .96289 03711
1 17.3242 97015 .02985
2 17.3073 96921 .03079
3 17.2851 96797 .03203
4 17.2597 96654 .03346
5 17.2316 .96497 .03503
6 17.2014 96328 .03672
7 17.1690 96146 .03854
8 17.1346 95954 .04046
9 17.0977 95747 .04253
10 17.0582 95526 .04474
11 17.0162 95291 .04709
12 16.9720 .95043 .04957
13 16.9261 .94786 05214
14 16.8796 94526 .05474
15 16.8330 .94265 05735
16 16.7865 .94004 .05996
17 16.7398 93743 06257
18 16.6926 .93479 06521
19 16.6439 93206 .06794

20 16.5932 92922 .07078

21 16.5401 92625 .07375

22 16.4849 92315 .07685

23 16.4270 91991 .08009

24 16.3663 91651 .08349

25 16.3022 91292 .08708

26 16.2348 90915 .09085

27 16.1636 90516 .09484
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41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75

28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62

LIFE ESTATES

16.0890
16.0109
15.9293
15.8442
15.7555
15.6627
15.5659
15.4645
15.3589
15.2486
15.1333
15.0130
14.8872
14.7556
14.6182
14.4748
14.3255
14.1707
14.0104
13.8449
13.6741
13.4978
13.3158
13.1281
12.9355
12.7380
12.5356
12.3284
12.1163
11.8995
11.6787
11.4545
11.2273
10.9968
10.7622
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.90099
.89661
.89204
.88728
.88231
87711
.87169
.86601
.86010
.85392
.84747
.84073
.83369
.82632
.81862
.81059
.80223
79356
78458
77532
16575
75588
74568
73518
72439
71333
70199
.69039
67851
66637
.65400
.64145
.62873
61582
.60268

.09901
.10339
.10796
11272
11769
12289
12831
13399
.13990
.14608
15253
15927
16631
17368
18138
18941
19777
20644
21542
22468
23425
24412
25432
26482
27561
28667
29801
.30961
32149
33363
.34600
.35855
37127
38418
39732



76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110

63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97

LIFE ESTATES

10.5234
10.2809
10.0348
9.7847
9.5299
9.2709
9.0085
8.7440
8.4785
8.2128
7.9474
7.6815
7.4142
7.1449
6.8735
6.6006
6.3280
6.0577
5.7918
5.5314
5.2765
5.0255
4.7769
4.5327
4.2964
4.0679
3.8473
3.6348
3.4338
3.2479
3.0765
29171
2.7660
2.6241
2.4928
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.58931
57573
56195
54794
53367
51917
.50448
48966
47480
45991
44505
43016
41520
40011
38491
.36964
35437
33923
32434
.30976
29549
28143
26750
25383
.24060
22780
21545
20355
19229
18188
17229
16336
.15490
14695
13960

[Ch. 162

41069
42427
43805
45206
46633
48083
49552
51034
52520
.54009
.55495
56984
.58480
.59989
.61509
.63036
.64563
.66077
67566
.69024
70451
71857
73250
74617
75940
77220
78455
79645
80771
81812
82771
.83664
.84510
.85305
.86040
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111
112
113
114
115
116
117
118
119
120
121
122

98 2.3696 13270 .86730
99 2.2496 12598 .87402
100 2.1329 .11944 .88056
101 2.0180 .11301 .88699
102 1.9052 .10669 .89331
103 1.7935 .10043 .89957
104 1.6743 .09376 90624
105 1.5578 .08724 91276
106 1.4085 .07887 92113
107 1.2279 .06876 93124
108 9484 05311 94689
109 4735 02652 97348

§43-2-2. Rule of calculation.
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Calculate the interest at five and six-tenths percent upon
the sum to the income of which or upon the value of the
property to the use of which the person is entitled. Multiply
this interest by the present value of an annuity of one dollar
as set opposite the person's age in the table and the product is
the gross value of the life estate of such person therein.

§43-2-3. Examples.

OB~ W~

Suppose a person whose age is fifty is tenant for life in
the whole of an estate worth $18,000. The annual interest on
that sum at five and six-tenths percent is $1,008. The present
value of an annuity of one dollar at the age of fifty, as
appears by the table in the annuity column, is $13.3158,
which multiplied by $1,008, the amount of the annual
interest, gives $13,422.33 as the gross value of such life
estate in the premises or the proceeds thereof.
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CHAPTER 163

(H.B. 2526 - By Delegates Morgan, Eldridge, Hatfield, Hutchins,
D. Poling, Andes, Cowles, C. Miller, Schoen and Staggers)

[Passed March 10, 2007; in effect ninety days from passage.]
[Approved by the Govermor on March 23, 2007.]

AN ACT to amend and reenact §31B-13-1301 of the Code of West
Virginia, 1931, as amended, relating to allowing acupuncturists
to form professional limited liability companies.

Be it enacted by the Legislature of West Virginia:

That §31B-13-1301 of the Code of West Virginia, 1931, as

amended, be amended and reenacted to read as follows:

ARTICLE 13. PROFESSIONAL LIMITED LIABILITY

COMPANIES.

§31B-13-1301. Definitions.

1

O 00 AN WN

As used in this article:

(1) "Licensing board" means the governing body or
agency established under chapter thirty of this code which is
responsible for the licensing and regulation of the practice of
the profession which the professional limited liability
company is organized to provide;

(2) "Professional limited liability company" means a
limited liability company organized under this chapter for the
purpose of rendering a professional service; and

(3) "Professional service" means the services rendered by
the following professions: Attorneys-at-law under article two,
physicians and podiatrists under article three, dentists under
article four, optometrists under article eight, accountants
under article nine, veterinarians under article ten, architects
under article twelve, engineers under article thirteen,
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(

osteopathic physicians and surgeons under article fourteen,
chiropractors under article sixteen, psychologists under
article twenty-one, social workers under article thirty,
acupuncturists under article thirty-six and land surveyors
under article thirteen-a, all of chapter thirty of this code.

®
CHAPTER 164

S.B. 140 - By Senators Kessler, Foster, Green, Jenkins,
Minard, Stollings, Wells, White, Barnes, Caruth, Deem,
Hall, McKenzie and Yoder)

[Passed February 2, 2007; in effect ninety days from passage.]
[Approved by the Governor on February 20, 2007.]

AN ACT to amend and reenact §50-3-4 of the Code of West
Virginia, 1931, as amended, relating to deposit of certain
moneys collected in magistrate court.

Be it enacted by the Legislature of West Virginia:

That §50-3-4 of the Code of West Virginia, 1931, as amended,

be amended and reenacted to read as follows:

ARTICLE 3. COSTS, FINES AND RECORDS.

§50-3-4. Disposition of costs; magistrate court fund.

1
2
3
4
5
6
7
8
9

(a) All costs collected in magistrate courts in a civil
proceeding pursuant to the provisions of section one of this
article and all costs collected in magistrate courts in a
criminal proceeding pursuant to the provisions of section two
of this article shall be submitted on or before the tenth day of
the month following the month of their collection to the
magistrate court clerk along with any information that may be
required by the rules of the Supreme Court of Appeals and by
the rules of the State Auditor.
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(b)(1) The special county fund known as the magistrate
court fund established in each county by chapter thirty-three,
Acts of the Legislature, regular session, one thousand nine
hundred seventy-six, asamended and reenacted in subsequent
Acts of the Legislature, is hereby continued. The moneys
credited to the fund may be used solely for the purposes
provided in this section.

(2) The magistrate court clerk of each county shall pay
the sum of ten dollars collected in magistrate court for each
civil and criminal proceeding into the magistrate court fund
during each fiscal year until there is paid a sum equal to
fifteen thousand dollars multiplied by the number of
magistrates authorized for the county.

(3) A county may, in accordance with the supervisory
rules of the Supreme Court of Appeals, appropriate and spend
from the fund such sums as are necessary to defray the
expenses of providing services to magistrate courts.

(c)(1) There is hereby created in the State Treasury a
special escrow account designated as the Magistrate Court
Surplus Account. The moneys credited to the account may
be used solely for the purposes provided in this subsection.

(2) Beginning on the first day of July, two thousand, all
costs collected during a fiscal year in excess of the sum
specified in subdivision (2), subsection (b) of this section
shall be deposited in the Magistrate Court Surplus Account
in the State Treasury.

(3) Beginning on the first day of September, two
thousand one, and on the first day of September of each year
thereafter, in accordance with the supervisory rules of the
Supreme Court of Appeals, funds from the Magistrate Court
Surplus Account deposited therein as excess costs collected
in the prior fiscal year pursuant to the provisions of
subdivision (2) of this subsection shall be disbursed as a
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supplement to any county magistrate court fund which
generated less than fifteen thousand dollars per magistrate in
the prior fiscal year in accordance with the provisions of this
subsection.

(4) The amount disbursed to a county magistrate court
fund from the Magistrate Court Surplus Account, when
combined with the court costs generated by the magistrate
court fund of the county in the prior fiscal year, may not
exceed fifteen thousand dollars per magistrate.

(5) The disbursements described in subdivision (3) of this
subsection shall be made as follows:

(A) There shall be distributed to each county magistrate
court fund that generated less than nine thousand dollars in
the prior fiscal year the sum of nine thousand dollars less the
amount of court costs generated by the county magistrate
court fund in the prior fiscal year. To the extent that the
funds available for this disbursement are insufficient to fully
fund this disbursement, the funds available shall be disbursed
to these counties on a pro rata basis.

(B) Any funds that remain available for disbursement
after disbursements made pursuant to paragraph (A) of this
subdivision shall be disbursed in equal shares to each county
magistrate court fund that generated less than fifteen
thousand dollars per magistrate in the prior fiscal year. The
shares to be disbursed to each county magistrate court fund
are to be equal to the number of magistrates in the county.
Any disbursement made under this paragraph shall be subject
to the limitations specified in subdivision (4) of this
subsection.

(6) Any funds that remain available in the Magistrate
Court Surplus Account after the disbursements have been
made pursuant to the provisions of paragraphs (A) and (B),
subdivision (5) of this subsection shall be deposited by the
State Treasurer into the General Revenue Fund of the state.
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(S.B. 415 - By Senators Kessler, Oliverio, Chafin, Foster,
Hunter, Minard, Stollings, Wells, White, Barnes, Caruth,

Deem, Hall, McKenzie and Yoder)

[Passed March 7, 2007; in effect ninety days from passage.]
[Approved by the Governor on April 3, 2007.]

AN ACT to amend and reenact §50-3-7 of the Code of West

Virginia, 1931, as amended, relating to authorizing magistrate
courts to assess a fee of twenty-five dollars for criminal records
checks.

Be it enacted by the Legislature of West Virginia:

That §50-3-7 of the Code of West Virginia, 1931, as amended,

be amended and reenacted to read as follows:

ARTICLE 3. COSTS, FINES AND RECORDS.

§50-3-7. Records of magistrate court; reports.

O NP WN —

11
12

13

(a) Records of the judicial transactions of magistrate
court shall be kept as required by the rules of the Supreme
Court of Appeals. If, after judgment is rendered in a
matter, no appeal is filed within the time allotted, the
records of the proceedings shall be forwarded to the
magistrate court clerk. The records shall be maintained by
the magistrate court clerk in accordance with the rules of
the Supreme Court of Appeals.

Records of the financial dealings of the magistrate
court shall be kept as may be required by the rules of the
State Auditor, who shall promulgate the rules only after
consultation with the Supreme Court of Appeals.

The magistrate court shall prepare and submit the
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reports as may be required by the rules of the Supreme
Court of Appeals or by the State Auditor.

(b) (1) Uponreceipt of a written request, the magistrate
court clerk shall perform a criminal history record search
of criminal records in his or her possession. Each request
shall be accompanied by a 25-dollar fee for each name that
is to be the subject of the records search.

(2) The provisions of this subsection shall not apply to:
(A) Federal, state, county or municipal officials;

(B) Court-appointed attorneys;

(C) Prosecuting attorneys; and

(D) Persons utilizing court provided public access
terminals.

(3) All moneys collected pursuant to this subsection
shall be remitted to the general fund in the State Treasury
on or before the tenth day of the following month.

°
CHAPTER 166

(Com. Sub. for S.B. 393 - By Senator Bowman)

[Passed March 10, 2007; in effect July 1, 2007.]
[Approved by the Governor on April 4, 2007.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new section, designated §5B-1-1a, relating
to the Marketing and Communications Office; creating the
Marketing and Communications Office in the Department of
Commerce; authorizing the office to provide marketing and
communications goods and services to other state agencies,
departments, units of state or local government or other entity
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or person; authorizing the assessment of fees; setting fees;

creating a special revenue account; providing for expenditure
of funds; requiring certain reports; and providing sunset
provisions.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended
by adding thereto a new section, designated §5B-1-1a, to read as
follows:

ARTICLE 1. DEPARTMENT OF COMMERCE.

§5B-1-1a. Marketing and Communications Office.

(a) There is hereby created in the Department of
Commerce the Marketing and Communications Office. The
office is created to provide marketing and communications
goods and services to other state agencies, departments, units
of state or local government or other entity or person.

(b) The office is authorized to charge for goods and
services it provides to other state agencies. The Secretary of
the Department of Commerce shall approve a fee schedule
determining the amounts that may be charged for goods and
services provided by the office to other state agencies.

(c) All moneys collected shall be deposited in a special
account in the State Treasury to be known as the Department
of Commerce Marketing and Communications Operating
Fund. Expenditures from the fund shall be for the operation
of the office and are not authorized from collections but are
to be made only in accordance with appropriation by the
Legislature and in accordance with the provisions of article
two, chapter eleven-b of this code: Provided, That for the
fiscal year ending the thirtieth day of June, two thousand
eight, expenditures are authorized from collections and shall
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be expended at the discretion of the Secretary of the
Department of Commerce rather than pursuant to
appropriation by the Legislature.

(d) Any balance remaining at the end of any fiscal year
shall not revert to the General Revenue Fund, but shall
remain in the fund for expenditures in accordance with the
purposes set forth in this section.

() The Department of Commerce shall develop and
maintain a system of annual or more frequent performance
measures useful in gauging the efficiency and effectiveness
of'the office’s marketing and communications activities. The
measures shall also reflect the office’s efficiency and
effectiveness with respect to commercially available
marketing and communications services and any private
sector benchmarks which might be identified or created. For
the purposes of this section, “performance measures” means
income, output, quality, self-sufficiency and outcome
metrics.

(f) Beginning on the first day of January, two thousand
eight, and annually every year thereafter, the Secretary of the
Department of Commerce shall report to the Joint Committee
on Government and Finance, the Joint Standing Committee
on Finance and the Joint Commission on Economic
Development on the performance of the office. This report
is to include a statement of the performance measurements
for the office developed by the Secretary of the Department
of Commerce and an analysis of the office’s performance.

(g) Pursuant to the provisions of article ten, chapter four
of this code, the Marketing and Communications Office shall
continue to exist until the first day of July, two thousand ten,
unless sooner terminated, continued or reestablished.
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®
CHAPTER 167

(H.B. 3184 - By Delegate Wysong)

[Passed March 10, 2007; in effect ninety days from passage.]
[Approved by the Governor on April 2, 2007.]

AN ACT to amend and reenact §27-3-1 and §27-3-2 of the Code of
West Virginia, 1931, as amended; and to amend and reenact
§27-5-9 of said code, all relating to confidentiality, disclosure
and authorization for disclosure of mental health information
obtained in the course of treatment or evaluation of individuals.

Be it enacted by the Legislature of West Virginia:

That §27-3-1 and §27-3-2 of the Code of West Virginia, 1931,
as amended, be amended and reenacted; and that §27-5-9 of said
code be amended and reenacted, all to read as follows:

Article
3. Confidentiality.
S. Involuntary Hopsitalization.

ARTICLE 3. CONFIDENTIALITY.

§27-3-1. Definition of confidential information; disclosure.
§27-3-2. Authorization of disclosure of confidential information.

§27-3-1. Definition of confidential information; disclosure.

(a) Communications and information obtained in the
course of treatment or evaluation of any client or patient are
confidential information. Such confidential information
includes the fact that a person is or has been a client or
patient, information transmitted by a patient or client or
family thereof for purposes relating to diagnosis or treatment,
information transmitted by persons participating in the

NN AW —
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accomplishment of the objectives of diagnosis or treatment,
all diagnoses or opinions formed regarding a client's or
patient's physical, mental or emotional condition; any advice,
instructions or prescriptions issued in the course of diagnosis
or treatment, and anyrecord or characterization of the matters
hereinbefore described. It does not include information
which does not identify a client or patient, information from
which a person acquainted with a client or patient would not
recognize such client or patient, and uncoded information
from which there is no possible means to identify a client or
patient.

(b) Confidential information may be disclosed:

(1) In a proceeding under section four, article five of this
chapter to disclose the results of an involuntary examination
made pursuant to sections two, three or four, article five of
this chapter;

(2) In a proceeding under article six-a of this chapter to
disclose the results of an involuntary examination made
pursuant thereto;

(3) Pursuantto an order of any court based upon a finding
that the information is sufficiently relevant to a proceeding
before the court to outweigh the importance of maintaining
the confidentiality established by this section;

(4) To protect against a clear and substantial danger of
imminent injury by a patient or client to himself, herself or
another;

(5) For treatment or internal review purposes, to staff of
the mental health facility where the patient is being cared for
or to other health professionals involved in treatment of the
patient; and

(6) Without the patient’s consent as provided for under
the Privacy Rule of the federal Health Insurance Portability
and Accountability Act of 1996, 45 C. F. R. §164.506 for
thirty days from the date of admission to a mental health
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facility if: (i) The provider makes a good faith effort to
obtain consent from the patient or legal representative prior
to disclosure; (ii) the minimum information necessary is
released for a specifically stated purpose; and (iii) prompt
notice of the disclosure, the recipient of the information and
the purpose of the disclosure is given to the patient or legal
representative.

§27-3-2. Authorization of disclosure of confidential information.

NolNo RN No) nhWN—

No consent or authorization for the transmission or
disclosure of confidential information is effective unless it is
in writing and signed by the patient or client by his or her
legal guardian. Every person signing an authorization shall
be given a copy.

Every person requesting the authorization shall inform
the patient, client or authorized representative that refusal to
give the authorization will in no way jeopardize his or her
right to obtain present or future treatment.

ARTICLE 5. INVOLUNTARY HOSPITALIZATION.

§27-5-9. Rights of patients.

— it ek
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(a) No person may be deprived of any civil right solely
by reason of his or her receipt of services for mental illness,
mental retardation or addiction, nor does the receipt of the
services modify or vary any civil right of the person,
including, but not limited to, civil service status and
appointment, the right to register for and to vote at elections,
the right to acquire and to dispose of property, the right to
execute instruments or rights relating to the granting,
forfeiture or denial of a license, permit, privilege or benefit
pursuant to any law, but a person who has been adjudged
incompetent pursuant to article eleven of this chapter and
who has not been restored to legal competency may be
deprived of such rights. Involuntary commitment pursuant
to this article does not of itself relieve the patient of legal
capacity.
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(b) Each patient of a mental health facility receiving
services from the facility shall receive care and treatment that
1s suited to his or her needs and administered in a skillful,
safe and humane manner with full respect for his or her
dignity and personal integrity.

(c) Every patient has the following rights regardless of
adjudication of incompetency:

(1) Treatment by trained personnel;

(2) Careful and periodic psychiatric reevaluation no less
frequently than once every three months;

(3) Periodic physical examination by a physician no less
frequently than once every six months; and

(4) Treatment based on appropriate examination and
diagnosis by a staff member operating within the scope of his
or her professional license.

(d) The chief medical officer shall cause to be developed
within the clinical record of each patient a written treatment
plan based on initial medical and psychiatric examination not
later than seven days after he or she is admitted for treatment.
The treatment plan shall be updated periodically, consistent
with reevaluation of the patient. Failure to accord the patient
the requisite periodic examinations or treatment plan and
reevaluations entitles the patient to release.

(e) A clinical record shall be maintained at a mental
health facility for each patient treated by the facility. The
record shall contain information on all matters relating to the
admission, legal status, care and treatment of the patient and
shall include all pertinent documents relating to the patient.
Specifically, the record shall contain results of periodic
examinations, individualized treatment programs, evaluations
and reevaluations, orders for treatment, orders for application
for mechanical restraint and accident reports, all signed by
the personnel involved.
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(f) Every patient, upon his or her admission to a hospital
and at any other reasonable time, shall be given a copy of the
rights afforded by this section.

(g) The Secretary of the Department of Health and
Human Resources shall propose rules for legislative approval
in accordance with the provisions of article three, chapter
twenty-nine-a of this code to protect the personal rights of
patients not inconsistent with this section.

o
CHAPTER 168

(Com. Sub. for S.B. 117 - By Senators Oliverio and Hunter)

[Passed March 10, 2007; in effect ninety days from passage.]
[Approved by the Governor on April 4, 2007.]

AN ACT to amend and reenact §27-6A-1, §27-6A-2, §27-6A-3,

§27-6A-4,8§27-6A-5,8§27-6A-6,§27-6A-8 and §27-6 A-9 of the
Code of West Virginia, 1931, as amended; and to amend said
code by adding thereto two new sections, designated
§27-6A-10 and §27-6A-11, all relating to the determination of
a person’s competency to stand trial and of criminal
responsibility generally; addressing court jurisdiction over
persons found not guilty by reason of mental illness; defining
terms; requiring release from jurisdiction of the court under
certain circumstances; requiring periodic review of person
found incompetent to stand trial; establishing time limits for
motions and hearings; adding provisions for forensic
evaluations and evaluators; addressing evaluations of
diminished capacity and dangerousness; providing for
responsibility of costs; and requiring the Department of Health
and Human Resources to establish policies and procedures
related to rates and reimbursements for evaluations and related
services.
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Be it enacted by the Legislature of West Virginia:

That §27-6A-1, §27-6A-2, §27-6A-3, §27-6A-4, §27-6A-5,
§27-6A-6, §27-6A-8 and §27-6A-9 of the Code of West Virginia,
1931, as amended, be amended and reenacted; and that said code be
amended by adding thereto two new sections, designated §27-6A-10
and §27-6A-11, all to read as follows:

ARTICLE 6A. COMPETENCY AND CRIMINAL
RESPONSIBILITY OF PERSONS
CHARGED OR CONVICTED OF A
CRIME.

§27-6A-1. Qualified forensic evaluator; qualified forensic psychiatrist; qualified forensic
psychologist; definitions and requirements.

§27-6A-2. Competency of defendant to stand trial; cause for appointment of qualified
forensic evaluator; written report; observation period.

§27-6A-3. Competency of defendant to stand trial determination; preliminary finding;
hearing; evidence; disposition.

§27-6A-4. Criminal responsibility or diminished capacity evaluation; court jurisdiction
over persons found not guilty by reason of mental illness.

§27-6A-5. Release of acquitee to less restrictive environment; discharge from jurisdiction
of the court.

§27-6A-6. Judicial hearing of defendant's defense other than not guilty by reason of
mental illness.

§27-6A-8. Credit for time; expenses.

§27-6A-9. Competency to be adjudicated in juvenile court.

§27-6A-10. Medications and management of court-ordered individuals.

§27-6A-11. Payment to forensic evaluators.

§27-6A-1. Qualified forensic evaluator; qualified forensic
psychiatrist; qualified forensic psychologist;
definitions and requirements.

—_—

(a) For purposes of this article:

N

(1) A “qualified forensic psychiatrist” is:

(A) A psychiatrist licensed under the laws in this state to
practice medicine who has completed post-graduate
education in psychiatry in a program accredited by the
Accreditation Council of Graduate Medical Education; and
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(B) Board eligible or board certified in forensic
psychiatry by the American Board of Psychiatry and
Neurology or actively enrolled in good standing in a West
Virginia training program accredited by the Accreditation
Council of Graduate Medical Education to make the
evaluator eligible for board certification by the American
Board of Psychiatry and Neurology in forensic psychiatry or
has two years of experience in completing court-ordered
forensic criminal evaluations, including having been
qualified as an expert witness by a West Virginia circuit
court.

(2) A “qualified forensic psychologist” is:

(A) A licensed psychologist licensed under the laws of
this state to practice psychology; and

(B) Board eligible or board certified in forensic
psychology by the American Board of Professional
Psychology or actively enrolled in good standing in a West
Virginia training program approved by the American Board
of Forensic Psychology to make the evaluator eligible for
board certification in forensic psychology or has at least two
years of experience in performing court-ordered forensic
criminal evaluations, including having been qualified as an
expert witness by a West Virginia circuit court.

(3) A “qualified forensic evaluator” is either a qualified
forensic psychiatrist or a qualified forensic psychologist as
defined in this section.

(4) “Department” means the Department of Health and
Human Resources.

(b) No qualified forensic evaluator may perform a

forensic evaluation on an individual under this chapter if the
qualified forensic evaluator has been the individual’s treating
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psychologist or psychiatrist within one year prior to any
evaluation order.

§27-6A-2. Competency of defendant to stand trial; cause for

—
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appointment of qualified forensic evaluator;
written report; observation period.

(a) Whenever a court of record has reasonable cause to
believe that a defendant in which an indictment has been
returned, or a warrant or summons issued, may be
incompetent to stand trial it shall, sua sponte or upon motion
filed by the state or by or on behalf of the defendant, at any
stage of the proceedings order a forensic evaluation of the
defendant’s competency to stand trial to be conducted by one
or more qualified forensic psychiatrists, or one or more
qualified forensic psychologists. If a court of record or other
judicial officer orders both a competency evaluation and a
criminal responsibility or diminished capacity evaluation, the
competency evaluation shall be performed first, and if a
qualified forensic evaluator is of the opinion that a defendant
is not competent to stand trial, no criminal responsibility or
diminished capacity evaluation may be conducted without
further order of the court. The initial forensic evaluation may
not be conducted at a state inpatient mental health facility
unless the defendant resides there.

(b) The court shall require the party making the motion
for the evaluation, and other parties as the court considers
appropriate, to provide to the qualified forensic evaluator
appointed under subsection (a) of this section any
information relevant to the evaluations within ten business
days of its evaluation order. The information shall include,
but not be limited to:

(1) A copy of the warrant or indictment;
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(2) Information pertaining to the alleged crime, including
statements by the defendant made to the police, investigative
reports and transcripts of preliminary hearings, if any;

(3) Any available psychiatric, psychological, medical or
social records that are considered relevant;

(4) A copy of the defendant's criminal record; and

(5) If the evaluations are to include a diminished capacity
assessment, the nature of any lesser included criminal
offenses.

(c) A qualified forensic evaluator shall schedule and
arrange for the prompt completion of any court-ordered
evaluation which may include record review and defendant
interview and shall, within ten business days of the date of
the completion of any evaluation, provide to the court of
record a written, signed report of his or her opinion on the
issue of competency to stand trial. If it is the qualified
forensic evaluator’s opinion that the defendant is not
competent to stand trial, the report shall state whether the
defendant is substantially likely to attain competency within
the next three months and, in order to attain competency to
stand trial, whether the defendant requires inpatient
management in a mental health facility. The court may
extend the ten-day period for filing the report if a qualified
forensic evaluator shows good cause to extend the period, but
in no event may the period exceed thirty days. If there are no
objections by the state or defense counsel, the court may, by
order, dismiss the requirement for a written report if the
qualified forensic evaluator’s opinion may otherwise be made
known to the court and interested parties.

(d) If the court determines that the defendant has been
uncooperative during the forensic evaluation ordered
pursuant to subsection (a) of this section or there have been
one or more inadequate or conflicting forensic evaluations
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performed pursuant to subsection (a) of this section and the
court has reason to believe that an observation period is
necessary in order to determine if a person is competent to
stand trial, the court may order the defendant be committed
to a mental health facility designated by the department for
a period not to exceed fifteen days and an additional
evaluation be conducted in accordance with subsection (a) of
this section by one or more qualified forensic psychiatrists,
or a qualified forensic psychiatrist and a qualified forensic
psychologist. The court shall order that at the conclusion of
the fifteen-day observation period the sheriff of the county
where the defendant was charged shall take immediate
custody of the defendant for transportation and disposition as
ordered by the court.

(e) A mental health facility not operated by the state is
not obligated to admit and treat a defendant under this
section.

§27-6A-3. Competency of defendant to stand trial

p—
SOOIV A WN —

bk
AW =

determination; preliminary finding; hearing;
evidence; disposition.

(a) Within five days of the receipt of the qualified
forensic evaluator’s report and opinion on the issue of
competency to stand trial, the court of record shall make a
preliminary finding on the issue of whether the defendant is
competent to stand trial and if not competent whether there
is a substantial likelihood that the defendant will attain
competency within the next three months. If the court of
record orders, or if the state or defendant or defendant’s
counsel within twenty days of receipt of the preliminary
findings requests, a hearing, then a hearing shall be held by
the court of record within fifteen days of the date of the
preliminary finding, absent good cause being shown for a
continuance. If a hearing order or request is not filed within
twenty days, the preliminary findings of the courtbecome the
final order.
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(b) At a hearing to determine a defendant’s competency
to stand trial the defendant has the right to be present and he
or she has the right to be represented by counsel and
introduce evidence and cross-examine witnesses. The
defendant shall be afforded timely and adequate notice of the
issues at the hearing and shall have access to all forensic
evaluator’s opinions. All rights generally afforded a
defendant in criminal proceedings shall be afforded to a
defendant in the competency proceedings, except trial by

jury.

(c) The court of record pursuant to a preliminary finding
or hearing on the issue of a defendant’s competency to stand
trial and with due consideration of any forensic evaluation
conducted pursuant to sections two and three of this article
shall make a finding of fact upon a preponderance of the
evidence as to the defendant's competency to stand trial based
on whether or not the defendant has sufficient present ability
to consult with his or her lawyer with a reasonable degree of
rational understanding and whether he or she has a rational as
well as a factual understanding of the proceedings against
him or her.

(d) If at any point in the proceedings the defendant is
found competent to stand trial, the court of record shall
forthwith proceed with the criminal proceedings.

(e) If at any point in the proceedings the defendant is
found not competent to stand trial, the court of record shall at
the same hearing, upon the evidence, make further findings
as to whether or not there is a substantial likelihood that the
defendant will attain competency within the next ensuing
three months.

(f) If at any point in the proceedings the defendant is
found not competent to stand trial and is found substantially
likely to attain competency, the court of record shall in the
same order, upon the evidence, make further findings as to
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whether the defendant requires, in order to attain
competency, inpatient management in a mental health
facility. If inpatient management is required, the court shall
order the defendant be committed to an inpatient mental
health facility designated by the department to attain
competency to stand trial and for a competency evaluation.
The term of this commitment may not exceed three months
from the time of entry into the facility. However, upon
request by the chief medical officer of the mental health
facility and based on the requirement for additional
management to attain competency to stand trial, the court of
record may, prior to the termination of the three-month
period, extend the period up to nine months from entry into
the facility. A forensic evaluation of competency to stand
trial shall be conducted by a qualified forensic evaluator and
a report rendered to the court, in like manner as subsections
(a) and (c), section two of this article, every three months
until the court determines the defendant is not competent to
stand trial and is not substantially likely to attain competency.

(g) If at any point in the proceedings the defendant is
found not competent to stand trial and is found not
substantially likely to attain competency and if the defendant
has been indicted or charged with a misdemeanor or felony
which does not involve an act of violence against a person,
the criminal charges shall be dismissed. The dismissal order
may, however, be stayed for twenty days to allow civil
commitment proceedings to be instituted by the prosecutor
pursuant to article five of this chapter. The defendant shall be
immediately released from any inpatient facility unless civilly
committed.

(h) If at any point in the proceedings the defendant is
found not competent to stand trial and is found not
substantially likely to attaincompetency, and if the defendant
has been indicted or charged with a misdemeanor or felony
in which the misdemeanor or felony does involve an act of
violence against a person, then the court shall determine on
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the record the offense or offenses of which the person
otherwise would have been convicted, and the maximum
sentence he or she could have received. A defendant shall
remain under the court’s jurisdiction until the expiration of
the maximum sentence unless the defendant attains
competency to stand trial and the criminal charges reach
resolution or the court dismisses the indictment or charge.
The court shall order the defendant be committed to a mental
health facility designated by the department that is the least
restrictive environment to manage the defendant and that will
allow for the protection of the public. Notice of the maximum
sentence period with an end date shall be provided to the
mental health facility. The court shall order a qualified
forensic evaluator to conduct a dangerousness evaluation to
include dangerousness risk factors to be completed within
thirty days of admission to the mental h