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®
CHAPTER 136

(S. B. 673 - By Senators Rucker, Blair, Azinger,
Cline, Maynard, Roberts, Romano, Stollings, Trump
and Unger)

[Passed March 9, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 25, 2019.]

AN ACT to repeal §18B-1D-2, §18B-1D-3, §18B-1D-4, and
§18B-1D-5 of the Code of West Virginia, 1931, as amended;
to repeal §18B-7-8 of said code; to amend and reenact §18B-
1D-1 and §18B-1D-8 of said code; and to amend and reenact
§18C-1-1 of said code, all relating to public higher education
accountability and planning; ensuring efficiency in planning
and accountability; modifying the data collection and
reporting processes; eliminating the requirement for a
statewide master plan for public higher education; eliminating
the requirement for state and institutional compacts for public
higher education; eliminating the requirement for a human
resources report card for public higher education; modifying
the reporting methods for certain institutional and statewide
reports; modifying the reporting method for the student
financial aid report card for public higher education; and
continuing the accountability system for public higher
education.

Be it enacted by the Legislature of West Virginia:
CHAPTER 18B. HIGHER EDUCATION.
ARTICLE 1D. HIGHER EDUCATION ACCOUNTABILITY.

§18B-1D-1. Master plan repealed; accountability system
continued.

1 (a) The Legislature finds that:
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(1) Accountability and strategic planning are valuable
and necessary components of establishing and achieving
goals for higher education in this state and fulfilling
missions of the institutions;

(2) To be most effective and efficient, the accountability
and strategic planning process should be coordinated,
streamlined, and nonduplicative; and

(3) Redundant reporting requirements exist in the
accountability and strategic planning process which serve to
waste scarce resources and decrease efficiency.

(b) It is the intent of the Legislature that the
accountability and strategic planning process for public
higher education in this state continues in a unified and
comprehensive manner while utilizing the resources of the
higher education systems in an economical and efficient
manner. To that end:

(1) The requirement for a statewide master plan for
public higher education is repealed, and any provision of
this code regarding the plan is void and of no effect;

(2) The requirements for state and institutional
compacts for public higher education are repealed, and any
provision of this code regarding the compacts are void and
of no effect; and

(3) When collecting data from an institution, the
commission and council first shall consider data generated
from the unit-record student, registration, course and
personnel files, the audited financial statements, and any
source previously submitted formally to the commission or
council from which the requested data may be obtained, so
long as the data or information available through these
sources reflects the most current reporting period.

§18B-1D-2. Definitions.

1

[Repealed.]



Ch. 136] HIGHER EDUCATION 1163

§18B-1D-3. State vision for public higher education; findings;
establishment of objectives.

1 [Repealed.]

§18B-1D-4. Responsibilities of Higher Education Policy
Commission and Council for Community and Technical
College Education; development of public policy agendas;
reports; institutional responsibilities.

1 [Repealed.]
§18B-1D-5. Master plans; reports; approval process.
1 [Repealed.]
§18B-1D-8. Publication of institution and system data.

1 (a) The purpose of the institutional and statewide data
2 reporting system is to make information available through
3 the official websites of the commission and council to
4 parents, students, faculty, staff, state policymakers, and the
5 general public on the quality and performance of public
6 higher education.

7 (b) The information provided through the reporting
8 system shall be consistent and comparable between and
9 among state institutions of higher education. If applicable,
10 the information shall allow for easy comparison with higher
11 education-related data collected and disseminated by the
12 Southern Regional Education Board, the United States
13 Department of Education and other education data-
14 gathering and data-disseminating organizations upon which
15 state policymakers frequently rely in setting policy.

16 (c) The rules required by this article shall provide for the
17 collection, analysis, and dissemination of information on the
18 performance of the state institutions of higher education,
19 including health sciences education, in relation to the
20 findings, goals, and objectives set forth in this article and
21 §18B-1-1a of this code.
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(1) The objective of this portion of the rule is to ensure
that the Legislative Oversight Commission on Education
Accountability and others identified in subsection (a) of this
section are provided with full and accurate information
while minimizing the institutional burden of recordkeeping
and reporting.

(2) This portion of the rule shall identify various
indicators of student and institutional performance that, at a
minimum, must be reported annually, set forth general
guidelines for the collection and reporting of data, and
provide for the preparation and publication of the statewide
data and reports.

The statewide annual report shall be analysis-driven,
rather than simply data-driven, and shall present
information in a format that can inform education
policymaking. It shall outline significant trends, identify
major areas of concern, and discuss progress toward
meeting state and system goals and objectives. It shall be
brief and concise, reporting required information in
nontechnical language.

(d) The statewide data reporting system shall include the
data for each separately listed, applicable indicator
identified in the rule promulgated pursuant to subsection (¢)
of this section and the aggregate of the data for all public
institutions of higher education.

(e) A statewide annual report shall be prepared using
actual institutional, state, regional, and national data, as
applicable and available, indicating the present performance
of the individual institutions, the governing boards, and the
state systems of higher education. The report shall be based
upon information for the current school year or for the most
recent school year for which the information is available, in
which case the year shall be clearly noted.

(f) The president or chief executive officer of each state
institution of higher education shall prepare and submit
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annually all requested data to the commission at the times
established by the commission.

(g) The higher education central office staff, under the
direction of the vice chancellor for administration, shall
provide technical assistance to each institution and
governing board in data collection and reporting and is
responsible for assembling the statewide annual report from
information submitted by each governing board.

(h) Current data shall be published to the statewide data
reporting system prior to January 1 annually. The statewide
annual report shall be completed and disseminated with
copies to the Legislative Oversight Commission on
Education Accountability prior to January 1 annually, and
the staff of the commission and the council shall prepare a
report highlighting specifically the trends, progress toward
meeting goals and objectives, and major areas of concern
for public higher education, including medical education,
for presentation to the Legislative Oversight Commission
on Education Accountability annually at the interim
meetings in January.

(1) The Vice Chancellor for Administration shall make
a digital copy of the statewide annual report available to the
public for download from the official websites of the
commission and council.

ARTICLE 7. PERSONNEL GENERALLY.

§18B-7-8. Reporting.

1

[Repealed.]

CHAPTER 18C. STUDENT LOANS; SCHOLARSHIPS

AND STATE AID.

ARTICLE 1. FINANCIAL ASSISTANCE GENERALLY.

§18C-1-1. Legislative findings; purpose; administration

generally; reporting.
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(a) The Legislature makes the following findings:

(1) Although enrollments in institutions of higher
education in this state and throughout the nation continue to
increase at a rapid pace, West Virginia has not developed
sufficiently the state’s human talent and resources because
many able, but needy, students are not able to finance a
higher education program;

(2) The state can achieve its full economic and social
potential only when the following elements are in place:

(A) Every individual has the opportunity to contribute
to the full extent of his or her capability; and

(B) The state assists in removing financial barriers to the
individual’s education goals that remain after he or she has
used all resources and work opportunities available;

(b) The ultimate state goal in providing student financial
aid is to create a culture that values education, to improve
the quality of the workforce, and to enhance the quality of
life for the citizens of West Virginia.

(c) The vice chancellor for administration has a
ministerial duty to administer, oversee, and monitor all state
and federal student financial aid programs administered at
the state level in accordance with established rules under the
direction of the commission and council and in consultation
with the Higher Education Student Financial Aid Advisory
Board.

(d) These programs include, but are not limited to, the
following programs:

(1) The Guaranteed Student Loan Program, which may
be administered by a private nonprofit agency;

(2) The Medical Student Loan Program;

(3) The Underwood-Smith Teacher Scholarship Program;
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(4) The Engineering, Science and Technology
Scholarship Program;

(5) The West Virginia Higher Education Grant
Program;

(6) The Higher Education Adult Part-Time Student
Grant Program;

(7) The West Virginia Providing Real Opportunities for
Maximizing In-State Student Excellence (PROMISE)
Scholarship Program;

(8) The Higher Education Student Assistance Loan
Program established pursuant to §18-22D-1 et seq. of this
code;

(9) The West Virginia College Prepaid Tuition and
Savings Program established pursuant to §18-30-1 et seq. of
this code, which is administered by the State Treasurer;

(10) The state aid programs for students of optometry,
pursuant to §18C-3-1 ef seq. of this code;

(11) The state aid programs for students of veterinary
medicine pursuant to §18-11-6a of this code;

(12) Any reciprocal program and contract program for
student aid established pursuant to §18B-4-3 and §18B-4-4
of this code;

(13) Any other state-level student aid programs in this
code; and

(14) Any federal grant or contract student assistance or
support programs administered at the state level.

(e) Notwithstanding any provision of this chapter to the
contrary, the Vice Chancellor for Administration shall
publish comprehensive data to the official websites of the
commission and council regarding the implementation of
the financial aid programs identified in subsection (d) of this



1168 HIGHER EDUCATION [Ch. 137

63
64
65
66
67
68
69

AN

section which are administered under his or her supervision. A
concise summary report shall be provided to the commission
and the council and shall be presented to the Legislative
Oversight Commission on Education Accountability no later
than January 1 annually. The report shall address all financial
aid issues for which reports are required in this code, as well
as any findings and recommendations.

o
CHAPTER 137

(H. B. 3020 - By Delegate Espinosa)

[Passed March 9, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 27, 2019.]

ACT to amend and reenact §18B-5-3 of the Code of West
Virginia, 1931, as amended, relating to the authority of the
Higher Education Policy Commission, the Council for
Community and Technical College Education, and
institutional governing boards to enter into contracts for
financial services; and providing for specified flexibility
entering into agreements with certain affiliated nonprofit
corporations.

Be it enacted by the Legislature of West Virginia:
ARTICLE 5. HIGHER EDUCATION BUDGETS AND

EXPENDITURES.

§18B-5-3. Authority to contract for programs, services and

facilities.

(a) The governing boards, the commission, and the
council are authorized and empowered to enter into
contracts and expend funds for programs, services and
facilities provided by public and private education
institutions, associations, boards, agencies, consortia,
corporations, partnerships, individuals and local, state and
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federal governmental bodies within and outside of West
Virginia in order that maximum higher education
opportunities of high quality may be provided to the citizens
of the state in the most economical manner. In no event may
a contract for such services and facilities be entered into
unless the commission, the council, or the governing boards
have determined that such services and facilities are
necessary and would be at a savings to the state.

(b) When a governing board, the commission, or the
council determines that a contract for financial services is
necessary and proper, it may enter into such a contract with
an affiliated nonprofit corporation under such financial
terms as the governing board, commission, or council
determines are reasonable and proper in the sound
administration of their financial responsibilities to the state.
In so doing, the affiliated nonprofit corporation shall be
deemed a sole source in respect to any applicable law or
regulation relating to expenditures of public funds.

(c) As used in this section, “affiliated nonprofit
corporation” means a West Virginia nonprofit, nonstock
corporation which:

(1) Is organized as for charitable, educational, and
scientific purposes, or for similar purposes;

(2) Is recognized by the Internal Revenue Service as a
Section 501(c)3, or successor provision of federal law, tax-
exempt organization;

(3) Is organized solely to support and contribute to the
respective institution of higher education, or to the
commission, or to the council, as applicable; and

(4) Has annually independently audited financial
statements, which have been included and presented, for at
least the preceding five fiscal years, in the audited financial
statements of the respective governing board, or of the
respective institution of higher education under the authority
of a governing board, or of the commission or council.
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CHAPTER 138

(Com. Sub. for S. B. 318 - By Senators Trump,
Rucker, Cline, Roberts, Sypolt, Tarr, Hamilton and
Azinger)

[Passed March 7, 2019; in effect October 1, 2019.]
[Approved by the Governor on March 25, 2019.]

ACT to amend and reenact §9-7-1, §9-7-3, §9-7-6, and §9-7-
6a of the Code of West Virginia, 1931, as amended, all
relating to transferring the Medicaid Fraud Control Unit to the
Office of the Attorney General; establishing an effective date
the Medicaid Fraud Control Unit will transfer to the Office of
the Attorney General; establishing the Legislative Auditor to
deliver a report on the performance of the Medicaid Fraud
Control Unit; establishing investigation powers with the
Attorney General; establishing the Secretary of the
Department of Health and Human Resources may share
documents with the Attorney General; establishing persons
able to maintain a civil action; and establishing liability limits
for employees acting in good faith.

Be it enacted by the Legislature of West Virginia:

ARTICLE 7. FRAUD AND ABUSE IN THE MEDICAID

PROGRAM.

§9-7-1. Legislative purpose and findings; powers and duties of

NS S R

fraud control unit; transfer to the Office of the Attorney
General; legislative report.

(a) It is the purpose of the Legislature to continue the
Medicaid Fraud Control Unit previously established within
the West Virginia Department of Health and Human
Resources and to provide it with the responsibility and
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authority for investigating and controlling fraud and abuse
of the medical programs of the state Department of Health
and Human Resources which have been established
pursuant to §9-4-2 of this code: Provided, That effective
October 1, 2019, the Medicaid Fraud Control Unit shall be
transferred to the Office of the Attorney General pursuant to
subsection (c) of this section. It is the finding of the
Legislature that substantial sums of money have been lost
to the state and federal government in the operation of the
medical programs of the state due to the overpayment of
moneys to medical providers. Such overpayments have
been the result of both the abuse of and fraud in the
reimbursement process.

(b) The Medicaid Fraud Control Unit shall have the
following powers and duties:

(1) The investigation and referral for prosecution of all
violations of applicable state and federal laws pertaining to
the provision of goods or services under the medical
programs of the state including the Medicaid program.

(2) The investigation of abuse, neglect, or financial
exploitation of residents in board and care facilities and
patients in health care facilities which receive payments
under the medical programs of the state.

(3) To cooperate with the federal government in all
programs designed to detect and deter fraud and abuse in the
medical programs of the state.

(4) To employ and train personnel to achieve the
purposes of this article and to employ legal counsel,
investigators, auditors, and clerical support personnel and
such other personnel as are deemed necessary from time to
time to accomplish the purposes herein.

(c) Effective October 1, 2019, the Medicaid Fraud
Control Unit shall be transferred to the Office of the
Attorney General. All rights, responsibilities, powers, and
duties of the unit shall be transferred to the Office of the
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Attorney General, including the administration and
authority of the Medicaid Fraud Control Fund. All
employees of the Medicaid Fraud Control Unit shall be
transferred to and become employees of the Office of the
Attorney General at their existing hourly rate or salary and
with all accrued benefits. The Medicaid Fraud Control
Unit’s authorities, powers, and duties shall remain
unchanged by this subsection.

(d) On or before December 31, 2022, the Legislative
Auditor shall study and report to the Joint Committee on
Government and Finance on the performance of the
Medicaid Fraud Control Unit within the Office of the
Attorney General during the previous three years compared
to the performance of the unit while it was established
within the Department of Health and Human Resources.

§9-7-3. Investigations; procedure.

1
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(a) When the unit has credible information that indicates
a person has engaged in an act or activity which is subject
to prosecution under this article, the unit may make an
investigation to determine if the act has been committed
and, to the extent necessary for such purpose, the Attorney
General, or an employee of the unit designated by the
Attorney General, may administer oaths or affirmations and
issue subpoenas for witnesses and documents relevant to the
investigation, including information concerning the
existence, description, nature, custody, condition, and
location of any book, record, documents, or other tangible
thing and the identity and location of persons having
knowledge of relevant facts or any matter reasonably
calculated to lead to the discovery of admissible evidence.

When the unit has probable cause to believe that a
person has engaged in an act or activity which is subject to
prosecution under this article, or §61-2-29 of this code,
either before, during, or after an investigation pursuant to
this section, the Attorney General, or an employee of the
unit designated by the Attorney General, may request search
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warrants and present and swear or affirm criminal
complaints.

(b) If documents necessary to an investigation of the
unit shall appear to be located outside the state, the
documents shall be made available by the person or entity
within the jurisdiction of the state having control over the
documents either at a convenient location within the state
or, upon payment of reasonable and necessary expenses to
the unit for transportation and inspection, at the place
outside the state where the documents are maintained.

(c) Upon failure of a person to comply with a subpoena
or subpoena duces tecum or failure of a person to give
testimony without lawful excuse and upon reasonable notice
to all persons affected thereby, the unit may apply to the
circuit court of the county in which compliance is sought for
appropriate orders to compel obedience with the provisions
of this section.

(d) The unit shall not make public the name or identity
of a person whose acts or conduct is investigated pursuant
to this section or the facts disclosed in such investigation
except as the same may be used in any legal action or
enforcement proceeding brought pursuant to this article or
any other provision of this code.

(e) Beginning on October 1, 2019, the secretary and the
Department of Health and Human Resources shall fully
cooperate with the Office of the Attorney General on any
investigation, prosecution, or civil action conducted
pursuant to this article. The secretary shall promptly provide
the Attorney General with any information or document
requested for the purposes of carrying out this article, to the
extent permitted under federal law.

(f) Prior to October 1, 2019, the secretary and the
Department of Health and Human Resources shall fully
cooperate with and assist the Office of the Attorney General
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55 in any efforts to seek, acquire, continue, and maintain any
56 ongoing work within the Medicaid Fraud Control Unit.

§9-7-6. Civil remedies; statute of limitations.

1 (a) Any person, firm, corporation, or other entity which
2 makes or attempts to make, or causes to be made, a claim
3 for benefits, payments, or allowances under the medical
4 programs of the Department of Health and Human
5 Resources, when the person, firm, corporation, or entity
6 knows, or reasonably should have known, such claim to be
7 false, fictitious, or fraudulent, or fails to maintain such
8 records as are necessary shall be liable to the Department of
Health and Human Resources in an amount equal to three
10 times the amount of such benefits, payments, or allowances
11 to which he or she or it is not entitled, and shall be liable for
12 the payment of reasonable attorney fees and all other fees
13 and costs of litigation.

N

14 (b) No criminal action or indictment need be brought
15 against any person, firm, corporation, or other entity as a
16 condition for establishing civil liability hereunder.

17 (c) A civil action under this section may be prosecuted
18 and maintained on behalf of the Department of Health and
19 Human Resources by the Attorney General, the Attorney
20 General’s assistants, or by any attorney in contract with or
21 employed with the Office of the Attorney General to
22 provide such representation. If the Attorney General
23 declines to do so, the civil action shall be maintained either
24 by a prosecuting attorney and the prosecuting attorney’s
25 assistants or by any attorney in contract with or employed
26 by the Department of Health and Human Resources to
27 provide such representation.

28 (d) Any civil action brought under this section shall be
29 brought within five years from the time the false, fraudulent,
30 or fictitious claim was made. Claims will be judged based
31 on the Medicaid or program rules in existence at the time of
32 the claim submission.
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§9-7-6a. Liability of employees of the Department of Health
and Human Resources; Office of the Attorney General.

There shall be no civil liability on the part of, and no
cause of action shall arise against the Department of Health
and Human Resources, the Office of the Attorney General,
or employees or agents of the aforementioned for any action
taken by them in good faith and in the lawful performance
of their powers and duties under this article.

®
CHAPTER 139

(Com. Sub. for S. B. 564 - By Senators Takubo,

Baldwin, Beach, Facemire, Hardesty, Ihlenfeld,

Jeffries, Lindsay, Maroney, Prezioso, Romano,
Stollings, Unger and Hamilton)

AN N kAW~

[Passed March 9, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 25, 2019.]

AN ACT to amend and reenact §5-16B-6d of the Code of West
Virginia, 1931, as amended; and to amend and reenact §9-5-
12 of said code, all relating to expanding certain insurance
coverages for pregnant women; expanding who is eligible to
receive certain Medicaid services; expanding who is eligible
to receive certain services through the Children’s Health
Insurance Program; providing the minimum services are to be
covered; and providing an effective date.

Be it enacted by the Legislature of West Virginia:

CHAPTER 5. GENERAL POWERS AND AUTHORITY
OF THE GOVERNOR, SECRETARY OF STATE, AND
ATTORNEY GENERAL; BOARD OF PUBLIC WORKS;
MISCELLANEOUS AGENCIES, COMMISSIONS,
OFFICES, PROGRAMS, ETC.
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ARTICLE 16B. WEST VIRGINIA CHILDREN’S HEALTH
INSURANCE PROGRAM.

§5-16B-6d. Modified benefit plan implementation.

1 (a) Upon approval by the Centers for Medicare and
2 Medicaid Services, the board shall implement a benefit plan
3 for uninsured children of families with income between 200
4 and 300 hundred percent of the federal poverty level.

5 (b) The benefit plans offered pursuant to this section
6 shall include services determined to be appropriate for
7 children, but may vary from those currently offered by the
8 board.

9 (c) The board shall structure the benefit plans for this
10 expansion to include premiums, coinsurance or copays, and
11 deductibles. The board shall develop the cost-sharing
12 features in such a manner as to keep the program fiscally
13 stable without creating a barrier to enrollment. Such features
14 may include different cost-sharing features within this
15 group based upon the percentage of the federal poverty
16 level.

17 (d) Provider reimbursement schedules shall be no lower
18 than the reimbursement provided for the same services
19 under the plans offered in §5-16-1 et seq. of this code.

20 (e) The board shall create a benefit plan for
21 comprehensive coverage for pregnant women between 185
22 percent and 300 percent of the federal poverty level
23 including prenatal care, delivery, and 60 days postpartum
24 care under authorization of the Title XXI of the Social
25 Security Act of 1997, 42 U.S.C. § 1397II, and as funding is
26 available after all children up to 300 percent of the federal
27 poverty level are covered.

28 (f) All provisions of this article are applicable to this
29 expansion unless expressly addressed in this section.
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(g) Nothing in this section may be construed to require
any appropriation of state General Revenue Funds for the
payment of any benefit provided pursuant to this section,
except for the state appropriation used to match the federal
financial participation funds. In the event that federal funds
are no longer authorized for participation by individuals
eligible at income levels above 200 percent, the board shall
take immediate steps to terminate the expansion provided
for in this section and notify all enrollees of such
termination. In the event federal appropriations decrease for
the programs created pursuant to Title XXI of the Social
Security Act of 1997, the board is directed to make those
decreases in this expansion program before making changes
to the programs created for those children whose family
income is less than 200 percent of the federal poverty level.

(h) The board is directed to report no less than quarterly
to the Legislative Oversight Commission on Health and
Human Resources Accountability on the development,
implementation, and progress of the expansion authorized
in this section.

CHAPTER 9. HUMAN SERVICES.

ARTICLE 5. MISCELLANEOUS PROVISIONS.

§9-5-12. Medicaid program; maternity and infant care.

1
2
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(a) The Legislature finds that high rates of infant
mortality and morbidity are costly to the state in terms of
human suffering and of expenditures for long-term
institutionalization, special education, and medical care. It
is well documented that appropriate care during pregnancy
and delivery can prevent many of the expensive, disabling
problems our children experience. There exists a crisis in
this state relating to the availability of obstetrical services,
particularly to patients in rural areas, and to the cost patients
must pay for obstetrical services. The availability of
obstetrical service for Medicaid patients enables these
patients to receive quality medical care and to give birth to
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healthier babies and, consequently, improve the health
status of the next generation.

The Legislature further recognizes that public and
private insurance mechanisms remain inadequate, and poor
and middle income women and children are among the most
likely to be without insurance. Generally, low-income,
uninsured children receive half as much health care as their
insured counterparts. The state is now investing millions to
care for sick infants whose deaths and disabilities could
have been avoided.

It is the intent of the Legislature that the Department of
Health and Human Resources participate in the Medicaid
program for indigent children and pregnant women
established by Congress under the Consolidated Omnibus
Budget Reconciliation Act (COBRA), Public Law 99-272,
the Sixth Omnibus Budget Reconciliation Act (SOBRA),
Public Law 99-504, and the Omnibus Budget
Reconciliation Act (OBRA), Public Law 100-203.

(b) The department shall:

(1) Extend Medicaid coverage to pregnant women and
their newborn infants to 185 percent of the federal poverty
level and to provide coverage up to 60 days postpartum care,
effective July 1, 2019, or as soon as federal approval has
occurred.

(2) As provided under COBRA, SOBRA, and OBRA,
effective July 1, 1988, infants shall be included under
Medicaid coverage with all children eligible for Medicaid
coverage born on or after October 1, 1983, whose family
incomes are at or below 100 percent of the federal poverty
level and continuing until such children reach the age of
eight years.

(3) Elect the federal options provided under COBRA,
SOBRA, and OBRA impacting pregnant women and
children below the poverty level: Provided, That no
provision in this article shall restrict the department in
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exercising new options provided by or to be in compliance
with new federal legislation that further expands eligibility
for children and pregnant women.

(4) The department shall be responsible for the
implementation and program design for a maternal and infant
health care system to reduce infant mortality in West Virginia.
The health system design shall include quality assurance
measures, case management, and patient outreach activities.
The department shall assume responsibility for claims
processing in accordance with established fee schedules and
financial aspects of the program necessary to receive available
federal dollars and to meet federal rules and regulations.

(5) Beginning July 1, 1988, the department shall
increase to no less than $600 the reimbursement rates under
the Medicaid program for prenatal care, delivery, and post-
partum care.

(c) In order to be in compliance with the provisions of
OBRA through rules and regulations, the department shall
ensure that pregnant women and children whose incomes
are above the Aid to Families and Dependent Children
(AFDC) payment level are not required to apply for
entitlements under the AFDC program as a condition of
eligibility for Medicaid coverage. Further, the department
shall develop a short, simplified pregnancy/pediatric
application of no more than three pages, paralleling the
simplified OBRA standards.

(d) Any woman who establishes eligibility under this
section shall continue to be treated as an eligible individual
without regard to any change in income of the family of
which she is a member until the end of the 60-day period
beginning on the last day of her pregnancy.

(e) No later than July 1, 2016, the department shall seek
a waiver of the requirements that all women seek 30-day
approval from the federal Center for Medicare and
Medicaid Services prior to receiving a tubal ligation.
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®
CHAPTER 140

(H. B. 2459 - By Delegates Shott, Capito, Kessinger,
Mandt, Fleischauer, Pushkin, Byrd, Robinson, S.
Brown and Lovejoy)

[Passed February 20, 2019; in effect ninety days from passage.]
[Approved by the Governor on February 28, 2019.]

AN ACT to amend the Code of West Virginia, 1931, as amended,

by adding thereto a new section, designated §9-2-3a, relating
to exercising authority to exempt individuals domiciled within
the state from certain restrictions contained in federal law and
exempting persons convicted of certain offenses from the
prohibition against receiving supplemental nutrition
assistance program benefits.

Be it enacted by the Legislature of West Virginia:

ARTICLE 2. COMMISSIONER OF HUMAN SERVICES;

POWERS; DUTIES AND RESPONSIBILITIES
GENERALLY.

§9-2-3a. Authorized exemption from federal law; exceptions.

1
2
3
4
5
6
7

Pursuant to the authority and option granted by 21
U.S.C. §862a(d)(1)(A) to the states, West Virginia exempts
all individuals domiciled within the state from the
application of 21 U.S.C. §862a(a)(2) unless the offense of
conviction has as an element thereof misuse of
supplemental nutrition assistance program benefits, loss of
life, or the causing of physical injury.
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®
CHAPTER 141

(H. B. 2492 - By Delegates Ellington, Hill, Summers,
Pack, Atkinson, Wilson, Worrell, D. Jeffries, Hollen
and Butler)

[Passed February 19, 2019; in effect ninety days from passage.]
[Approved by the Governor on February 28, 2019.]

AN ACT to amend and reenact §9-6-11 of the Code of West

Virginia, 1931, as amended; and to amend and reenact §49-2-
809 of said code, all relating to mandatory reporting
procedures of abuse and neglect of adults and children.

Be it enacted by the Legislature of West Virginia:

CHAPTER 9. HUMAN SERVICES.

ARTICLE 6. SOCIAL SERVICES FOR ADULTS.

§9-6-11. Reporting procedures.
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(a) A report of neglect or abuse of an incapacitated adult
or facility resident or of an emergency situation involving such
an adult shall be made immediately to the department’s adult
protective services agency by a method established by the
department: Provided, That if the method for reporting is web-
based, the Department of Health and Human Resources shall
maintain a system for addressing emergency situations that
require immediate attention and shall be followed by a written
report by the complainant or the receiving agency within 48
hours. The department shall, upon receiving any such report,
take such action as may be appropriate and shall maintain a
record thereof. The department shall receive telephonic reports
on its 24-hour, seven-day-a-week, toll-free number established
to receive calls reporting cases of suspected or known adult
abuse or neglect.
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(b) A copy of any report of abuse, neglect, or emergency
situation shall be immediately filed with the following
agencies:

(1) The Department of Health and Human Resources;

(2) The appropriate law-enforcement agency and the
prosecuting attorney, if necessary; or

(3) In case of a death, to the appropriate medical
examiner or coroner’s office.

(c) If the person who is alleged to be abused or neglected
is a resident of a nursing home or other residential facility,
a copy of the report shall also be filed with the state or
regional ombudsman and the administrator of the nursing
home or facility.

(d) The department shall omit from such report in the
first instance, the name of the person making a report, when
requested by such person.

(e) Reports of known or suspected institutional abuse or
neglect of an incapacitated adult or facility resident or the
existence of an emergency situation in an institution,
nursing home, or other residential facility shall be made,
received, and investigated in the same manner as other
reports provided for in this article. In the case of a report
regarding an institution, nursing home, or residential
facility, the department shall immediately cause an
investigation to be conducted.

(f) Upon receipt of a written complaint, the department
shall coordinate an investigation pursuant to §9-6-3 of this
code and applicable state or federal laws, rules, or
regulations.

CHAPTER 49. CHILD WELFARE.

ARTICLE 2. STATE RESPONSIBILITIES FOR CHILDREN.

§49-2-809. Reporting procedures.
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(a) Reports of child abuse and neglect pursuant to this
article shall be made immediately to the department of child
protective services by a method established by the
department: Provided, That if the method for reporting is
web-based, the Department of Health and Human
Resources shall maintain a system for addressing
emergency situations that require immediate attention and
shall be followed by a written report within 48 hours if so
requested by the receiving agency. The state department
shall establish and maintain a 24-hour, seven-day-a-week
telephone number to receive calls reporting suspected or
known child abuse or neglect.

(b) A copy of any report of serious physical abuse,
sexual abuse, or assault shall be forwarded by the
department to the appropriate law-enforcement agency, the
prosecuting attorney, or the coroner or medical examiner’s
office. All reports under this article are confidential. Reports
of known or suspected institutional child abuse or neglect
shall be made and received as all other reports made
pursuant to this article.

®
CHAPTER 142

(Com. Sub. for S. B. 30 - By Senators Blair and Cline)

[Passed March 9, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 27, 2019.]

AN ACT to amend and reenact §33-3-15 of the Code of West

Virginia, 1931, as amended, relating to eliminating taxation
on annuity considerations collected and received by a life
insurer.

Be it enacted by the Legislature of West Virginia:
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ARTICLE 3. LICENSING, FEES, AND TAXATION OF
INSURERS.

§33-3-15. Annuity tax

1 (a) For the taxable years beginning on or after January 1,
2021, the tax imposed by this section is discontinued.

[\

(b) Every life insurer transacting insurance in West Virginia
shall make a return to the commissioner annually on a form
prescribed by the commissioner, on or before March 1, under
the oath of its president or secretary, of the gross amount of
annuity considerations collected and received by it during the
previous calendar year on its annuity business transacted in this

9 state and stating the amount of tax due under this section,
10 together with payment in full for the tax due. The tax is the sum
11 equal to one per centum of the gross amount of the annuity
12 considerations, less annuity considerations returned and less
13 termination allowances on group annuity contracts. All the taxes
14 received by the commissioner shall be paid into the insurance
15 tax fund created in §33-3-14(b) of this code. In the case of funds
16 accepted by a life insurer under an agreement which provides
17 for an accumulation of money to purchase annuities at future
18 dates, annuity considerations may be either considered by the
19 life insurer to be collected and received upon receipt or upon
20 actual application to the purchase of annuities. Any earnings
21 credited to money accumulated while under the latter alternative
22 will also be considered annuity considerations. For purposes of
23 this election, the alternative which the life insurer elected to file
24 its tax return for the 2001 tax year or which it elects when it
25 enters the state, whichever is later, shall be considered the life
26 insurer’s election between these alternatives. A life insurer filing
27 a year 2001 tax return shall provide written notice to the
28 commissioner of its election within 90 days of the effective date
29 of'this enactment. Otherwise, a life insurer shall provide written
30 notice to the commissioner of its election within 90 days after it
31 enters the state. Thereafter, a life insurer may not change its
32 election without the consent of the Insurance Commissioner.
33 The Insurance Commissioner may develop forms to assure
34 compliance with this subsection.

03N L AW
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®
CHAPTER 143

(Com. Sub. for S. B. 310 - By Senators Stollings,
Jeffries, Beach, Takubo and Prezioso)

[Passed March 4, 2019; in effect July 1, 2019.]
[Approved by the Governor on March 25, 2019.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new section, designated §33-6-39, relating
to dental insurance plans; defining terms; prohibiting insurers
from requiring dentists to provide a discount on noncovered
services; prohibiting dentists from charging covered persons
more for noncovered services than his or her customary or
usual rate for the services; providing that insurers may not
provide for a nominal reimbursement for a service in order to
claim that the service or material is covered; and providing an
effective date.

Be it enacted by the Legislature of West Virginia:
ARTICLE 6. THE INSURANCE POLICY.

§33-6-39. Prohibitions related to dental insurance plans,
agreements, charges, and reimbursements; definitions.

—

(a) For purposes of this section:

“Covered services” means dental care services for
which reimbursement is available/ under an enrollee’s plan
contract, or for which reimbursement would be available but
for the application of contractual limitations such as
deductibles, copayments, coinsurance, waiting periods,
annual or lifetime maximum, frequency limitations,
alternative benefit payments, or any other limitation.

[o<IEN Be) RV, N SN US BN O
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“Contractual discount” means a percentage reduction
from the provider’s usual and customary rate for covered
dental services and materials required under a participating
provider agreement.

“Dental plan” includes any policy of insurance which is
issued by a health care service contractor which provides for
coverage of dental services not in connection with a medical
plan.

“Materials” includes, but is not limited to, any material
or device utilized within the scope of practice by a licensed
dentist.

(b) No contract of any health care service contractor that
covers any dental services, and no contract or participating
provider agreement with a dentist may require, directly or
indirectly, that a dentist who is a participating provider,
provide services to an enrolled participant at a fee set by, or
a fee subject to the approval of, the health care services
contractor unless the dental services are covered services.

(c) A health care service contractor or other person
providing third-party administrator services shall not make
available any providers in its dental network to a plan that
sets dental fees for any services except covered services.

(d) A dentist may not charge more for services and
materials that are noncovered services under a dental
benefits policy than his or her usual and customary fee for
those services and materials.

(e) Reimbursement paid by a dental plan for covered
services and materials shall be reasonable and may not
provide nominal reimbursement in order to claim that
services and materials are covered services.

(f) This section applies to dental plans, contracts, and
participating provider agreements which take effect or are
renewed on or after July 1, 2019.
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®
CHAPTER 144

(Com. Sub. for S. B. 485 - By Senator Azinger)

[Passed March 7, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 25, 2019.]

AN ACT to amend and reenact §33-17A-3 and §33-17A-4 of the

Code of West Virginia, 1931, as amended, all relating to
clarifying notification requirements for property insurance
purposes.

Be it enacted by the Legislature of West Virginia:

ARTICLE 17A. PROPERTY INSURANCE DECLINATION,

TERMINATION, AND DISCLOSURE.

§33-17A-3. Definitions.

1
2
3
4
5
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(a) “Declination” is the refusal of an insurer to issue a
property insurance policy on a written application or written
request for coverage. For the purposes of this article, the
offering of insurance coverage with a company within an
insurance group which is different from the company
requested on the application or written request for coverage,
or the offering of insurance upon different terms than
requested in the application or written request for coverage,
is not considered a declination if such offering of such
insurance is based upon any valid underwriting reason
which involves a substantial increase in the risk. Each
company or groups of companies instituting such transfer
shall give notice in the manner provided in §33-17A-4(c) of
this code to the insured as to the reasons for such transfer.

(b) “Nonpayment of premium” means the failure of the
named insured to discharge any obligation in connection
with the payment of premiums on policies of property
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insurance, subject to this article, whether the payments are
directly payable to the insurer or its agent or indirectly
payable to the insurer or its agent or indirectly payable under
a premium finance plan or extension of credit.
“Nonpayment of premium” includes the failure to pay dues
or fees where payment of dues or fees is a prerequisite to
obtaining or continuing property insurance coverage.

(c) “Renewal” or “to renew” means the issuance and
delivery by an insurer at the end of a policy period of a
policy superseding a policy previously issued and delivered
by the same insurer, or the issuance and delivery of a
certificate or notice extending the term of an existing policy
beyond its policy period or term. For the purpose of this
article, any policy period or term of less than six months is
considered a policy period or term of six months, and any
policy period or term of more than one year or any policy
with no fixed expiration date is considered a policy period
or term of one year.

(d) “Termination” means either a cancellation or
nonrenewal of property insurance coverage in whole or in
part. A cancellation occurs during the policy term. A
nonrenewal occurs at the end of the policy term as set forth
in §33-17A-3(c) of this code.

(1) For purposes of this article, the transfer of a
policyholder between companies within the same insurance
group is not considered a termination, if such transfer is
based upon any valid underwriting reason which involves a
substantial increase in the risk.

(2) Requiring a reasonable deductible, reasonable
changes in the amount of insurance, or reasonable
reductions in policy limits or coverage is not considered a
termination if the requirements are directly related to the
hazard involved and are made on the renewal date of the
policy.
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§33-17A-4. Notification and reasons for a transfer,
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declination, termination, or renewal with reduction in
coverage.

(a) Upon declining to insure any real or personal
property, subject to this article, the insurer making a
declination shall provide the insurance applicant with a
written explanation of the specific reason or reasons for the
declination at the time of the declination. The provision of
such insurance application form by an insurer shall create
no right to coverage on behalf of the insured to which the
insured is not otherwise entitled.

(b) A notice of cancellation of property insurance
coverage by an insurer shall be in writing, shall be delivered
to the named insured or sent by first class mail to the named
insured at the last known address of the named insured, shall
state the effective date of the cancellation, and shall be
accompanied by a written explanation of the specific reason
or reasons for the cancellation.

(c) At least 30 days before the end of a policy period, as
described in §33-17A-3(c) of this code, an insurer shall
deliver or send by first class mail to the named insured at
the last known address of the named insured, notice of its
intention regarding the renewal of the property insurance
policy.

(1) Notice of an intention not to renew a property
insurance policy shall be accompanied by an explanation of
the specific reasons for the nonrenewal: Provided, That no
insurer shall fail to renew an outstanding property insurance
policy which has been in existence for four years or longer
except for the reasons as set forth in §33-17A-5 of this code,
or for other valid underwriting reasons which involve a
substantial increase in the risk: Provided, however, That
notwithstanding any other provision of this article, no
property insurance coverage policy in force for at least four
years, may be denied renewal or canceled solely as a result
of:



1190

34
35
36
37
38
39

40
41
42
43
44
45
46
47
48
49
50
51
52
53

54
55
56
57
58
59

60
61
62
63
64
65
66
67
68
69

INSURANCE [Ch. 144

(A) A single first party property damage claim within
the previous 36 months and that arose from wind, hail,
lightning, wildfire, snow, or ice, unless the insurer has
evidence that the insured unreasonably failed to maintain
the property and that failure to maintain the property
contributed to the loss; or

(B) Two first party property damage claims within the
previous 12 months, both of which arose from claims solely
due to an event for which a state of emergency is declared
for the county in which the insured property is located,
unless the insurer has evidence that the insured
unreasonably failed to maintain the property and that failure
to maintain the property contributed to the loss. “State of
emergency” means the situation existing after the
occurrence of a disaster in which a state of emergency has
been declared by the Governor or by the Legislature
pursuant to the provisions of §15-5-6 of this code or in
which a major disaster declaration or emergency declaration
has been issued by the President of the United States
pursuant to the provisions of 42 U. S. C. §5122.

(2) Notice of an intention to transfer a policyholder
between companies within the same insurance group as
provided in §33-17A-3(d)(1) of this code shall be given by
each company or group of companies instituting such
transfer and shall be accompanied by an explanation of the
reasons for such transfer.

(3) Notice of an intention to renew a property insurance
policy with a new policy that includes changes made by the
insurer, which result in a removal of coverage, diminution
in the scope or reduction in coverage, change in deductible,
or addition of an exclusion, shall be accompanied by an
explanation of the changes made by the insurer. This
subdivision does not apply to any change, reduction, or
elimination of coverage made at the request of the insured,
any correction of typographical or scrivener’s errors, or the
application of mandated legislative changes.
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®
CHAPTER 145

(Com. Sub. for S. B. 489 - By Senators Maroney,
Takubo and Tarr)

[Passed February 26, 2019; in effect from passage.]
[Approved by the Governor on March 1, 2019.]

AN ACT to amend and reenact §5-16-9 of the Code of West
Virginia, 1931, as amended; to amend and reenact §33-51-3,
§33-51-4, §33-51-7, §33-51-8, and §33-51-9 of said code; and
to amend said code by adding thereto a new section,
designated §33-51-10, all relating to the regulation of
pharmacy benefit managers; defining terms; requiring
pharmacy benefit managers to obtain a license from the
Insurance Commissioner before doing business in the state;
setting forth terms of licensure of pharmacy benefit managers;
establishing fees; authorizing the Insurance Commissioner to
promulgate rules for legislative approval; providing network
adequacy standards; prohibiting a network to be comprised
only of mail-order benefits; requiring the Insurance
Commissioner to enforce the licensure provisions relating to
pharmacy benefit managers; providing for the applicability of
provisions to pharmacy benefit managers; clarifying that
requirements do not apply to certain prescription drug plans;
prohibiting certain practices by an auditing entity; providing
exemptions; prohibiting different treatment of a federal 340B
drug discount program; requiring the reporting of certain data
relating to the payment of pharmacy claims; permitting the
Public Employees Insurance Agency to cancel a contract if
certain conditions are not met; providing disciplinary
procedures; and providing civil penalties.

Be it enacted by the Legislature of West Virginia:
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CHAPTER 5. GENERAL POWERS AND AUTHORITY
OF THE GOVERNOR, SECRETARY OF STATE, AND
ATTORNEY GENERAL; BOARD OF PUBLIC WORKS;

MISCELLANEOUS AGENCIES, COMMISSIONS,
OFFICES, PROGRAMS, ETC.

ARTICLE 16. WEST VIRGINIA PUBLIC EMPLOYEES

INSURANCE ACT.

§5-16-9. Authorization to execute contracts for group hospital

and surgical insurance, group major medical insurance,
group prescription drug insurance, group life and
accidental death insurance, and other accidental death
insurance; mandated benefits; limitations; awarding of
contracts; reinsurance; certificates for covered
employees; discontinuance of contracts.

(a) The director is hereby given exclusive authorization
to execute such contract or contracts as are necessary to
carry out the provisions of this article and to provide the
plan or plans of group hospital and surgical insurance
coverage, group major medical insurance coverage, group
prescription drug insurance coverage, and group life and
accidental death insurance coverage selected in accordance
with the provisions of this article, such contract or contracts
to be executed with one or more agencies, corporations,
insurance companies, or service organizations licensed to
sell group hospital and surgical insurance, group major
medical insurance, group prescription drug insurance, and
group life and accidental death insurance in this state.

(b) The group hospital or surgical insurance coverage
and group major medical insurance coverage herein
provided shall include coverages and benefits for x-ray and
laboratory services in connection with mammogram and
pap smears when performed for cancer screening or
diagnostic services and annual checkups for prostate cancer
in men age 50 and over. Such benefits shall include, but not
be limited to, the following:
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(1) Mammograms when medically appropriate and
consistent with the current guidelines from the United States
Preventive Services Task Force;

(2) A pap smear, either conventional or liquid-based
cytology, whichever is medically appropriate and consistent
with the current guidelines from the United States
Preventive Services Task Force or The American College
of Obstetricians and Gynecologists, for women age 18 and
over;

(3) A test for the human papilloma virus (HPV) for
women age 18 or over, when medically appropriate and
consistent with the current guidelines from either the United
States Preventive Services Task Force or the American
College of Obstetricians and Gynecologists for women age
18 and over;

(4) A checkup for prostate cancer annually for men age
50 or over; and

(5) Annual screening for kidney disease as determined
to be medically necessary by a physician using any
combination of blood pressure testing, urine albumin or
urine protein testing, and serum creatinine testing as
recommended by the National Kidney Foundation.

(6) Coverage for general anesthesia for dental
procedures and associated outpatient hospital or ambulatory
facility charges provided by appropriately licensed
healthcare individuals in conjunction with dental care if the
covered person is:

(A) Seven years of age or younger or is developmentally
disabled and is either an individual for whom a successful
result cannot be expected from dental care provided under
local anesthesia because of a physical, intellectual, or other
medically compromising condition of the individual and for
whom a superior result can be expected from dental care
provided under general anesthesia; or
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(B) A child who is 12 years of age or younger with
documented phobias, or with documented mental illness,
and with dental needs of such magnitude that treatment
should not be delayed or deferred and for whom lack of
treatment can be expected to result in infection, loss of teeth
or other increased oral or dental morbidity and for whom a
successful result cannot be expected from dental care
provided under local anesthesia because of such condition
and for whom a superior result can be expected from dental
care provided under general anesthesia.

(7) (A) A policy, plan, or contract that is issued or
renewed on or after January 1, 2019, and that is subject to
this section, shall provide coverage, through the age of 20,
for amino acid-based formula for the treatment of severe
protein-allergic conditions or impaired absorption of
nutrients caused by disorders affecting the absorptive
surface, function, length, and motility of the gastrointestinal
tract. This includes the following conditions, if diagnosed
as related to the disorder by a physician licensed to practice
in this state pursuant to either §30-3-1 et seq. or §30-14-1 et
seq. of this code:

(i) Immunoglobulin E and Nonimmunoglobulin E-
medicated allergies to multiple food proteins;

(i1)) Severe food protein-induced enterocolitis
syndrome;

(i11) Eosinophilic disorders as evidenced by the results
of a biopsy; and

(iv) Impaired absorption of nutrients caused by
disorders affecting the absorptive surface, function, length,
and motility of the gastrointestinal tract (short bowel).

(B) The coverage required by §15-16-9(b)(7)(A) of this
code shall include medical foods for home use for which a
physician has issued a prescription and has declared them to
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be medically necessary, regardless of methodology of
delivery.

(C) For purposes of this subdivision, “medically
necessary foods” or “medical foods” shall mean
prescription amino acid-based elemental formulas obtained
through a pharmacy: Provided, That these foods are
specifically designated and manufactured for the treatment
of severe allergic conditions or short bowel.

(D) The provisions of this subdivision shall not apply to
persons with an intolerance for lactose or soy.

(c) The group life and accidental death insurance herein
provided shall be in the amount of $10,000 for every
employee. The amount of the group life and accidental
death insurance to which an employee would otherwise be
entitled shall be reduced to $5,000 upon such employee
attaining age 65.

(d) All of the insurance coverage to be provided for
under this article may be included in one or more similar
contracts issued by the same or different carriers.

(e) The provisions of §5A-3-1 et seq. of this code,
relating to the Division of Purchasing of the Department of
Finance and Administration, shall not apply to any contracts
for any insurance coverage or professional services
authorized to be executed under the provisions of this
article. Before entering into any contract for any insurance
coverage, as authorized in this article, the director shall
invite competent bids from all qualified and licensed
insurance companies or carriers, who may wish to offer
plans for the insurance coverage desired: Provided, That the
director shall negotiate and contract directly with health
care providers and other entities, organizations and vendors
in order to secure competitive premiums, prices, and other
financial advantages. The director shall deal directly with
insurers or health care providers and other entities,
organizations, and vendors in presenting specifications and



1196

124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151

152
153
154
155
156

157
158
159
160

INSURANCE [Ch. 145

receiving quotations for bid purposes. No commission or
finder’s fee, or any combination thereof, shall be paid to any
individual or agent; but this shall not preclude an
underwriting insurance company or companies, at their own
expense, from appointing a licensed resident agent, within
this state, to service the companies’ contracts awarded under
the provisions of this article. Commissions reasonably
related to actual service rendered for the agent or agents may
be paid by the underwriting company or companies:
Provided, however, That in no event shall payment be made
to any agent or agents when no actual services are rendered
or performed. The director shall award the contract or
contracts on a competitive basis. In awarding the contract or
contracts the director shall take into account the experience
of the offering agency, corporation, insurance company, or
service organization in the group hospital and surgical
insurance field, group major medical insurance field, group
prescription drug field, and group life and accidental death
insurance field, and its facilities for the handling of claims.
In evaluating these factors, the director may employ the
services of impartial, professional insurance analysts or
actuaries, or both. Any contract executed by the director
with a selected carrier shall be a contract to govern all
eligible employees subject to the provisions of this article.
Nothing contained in this article shall prohibit any insurance
carrier from soliciting employees covered hereunder to
purchase additional hospital and surgical, major medical, or
life and accidental death insurance coverage.

(f) The director may authorize the carrier with whom a
primary contract is executed to reinsure portions of the
contract with other carriers which elect to be a reinsurer and
who are legally qualified to enter into a reinsurance
agreement under the laws of this state.

(g) Each employee who is covered under any contract
or contracts shall receive a statement of benefits to which
the employee, his or her spouse and his or her dependents
are entitled under the contract, setting forth the information
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as to whom the benefits are payable, to whom claims shall
be submitted and a summary of the provisions of the
contract or contracts as they affect the employee, his or her
spouse and his or her dependents.

(h) The director may at the end of any contract period
discontinue any contract or contracts it has executed with
any carrier and replace the same with a contract or contracts
with any other carrier or carriers meeting the requirements
of this article.

(1) The director shall provide by contract or contracts
entered into under the provisions of this article the cost for
coverage of children’s immunization services from birth
through age 16 years to provide immunization against the
following illnesses: Diphtheria, polio, mumps, measles,
rubella, tetanus, hepatitis-b, hemophilia influenzae-b, and
whooping cough. Additional immunizations may be
required by the Commissioner of the Bureau for Public
Health for public health purposes. Any contract entered into
to cover these services shall require that all costs associated
with immunization, including the cost of the vaccine, if
incurred by the health care provider, and all costs of vaccine
administration be exempt from any deductible, per visit
charge and/or copayment provisions which may be in force
in these policies or contracts. This section does not require
that other health care services provided at the time of
immunization be exempt from any deductible and/or
copayment provisions.

(j) The director shall include language in all contracts
for pharmacy benefits management, as defined by §33-51-3
of this code, requiring the pharmacy benefit manager to
report quarterly to the agency for all pharmacy claims the
amount paid to the pharmacy provider per claim, including,
but not limited to, the following:

(1) The cost of drug reimbursement;

(2) Dispensing fees;
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(3) Copayments; and

(4) The amount charged to the agency for each claim by
the pharmacy benefit manager.

In the event there is a difference between these amounts
for any claim, the pharmacy benefit manager shall report an
itemization of all administrative fees, rebates, or processing
charges associated with the claim. All data and information
provided by the pharmacy benefit manager shall be kept
secure, and notwithstanding any other provision of this code
to the contrary, the agency shall maintain the confidentiality
of the proprietary information and not share or disclose the
proprietary information contained in the report or data
collected with persons outside the agency. All data and
information provided by the pharmacy benefit manager
shall be considered proprietary and confidential and exempt
from disclosure under the West Virginia Freedom of
Information Act pursuant to 829B-1-4(a)(1) of this code.
Only those agency employees involved in collecting,
securing, and analyzing the data for the purpose of
preparing the report provided for herein shall have access to
the proprietary data. The director shall, using aggregated,
non-proprietary data only, report at least quarterly to the
Joint Committee on Government and Finance on the
implementation of this subsection and its impact on
program expenditures, including any difference or spread
between the amount paid by pharmacy benefit managers to
the pharmacy providers and the amount charged to the
agency for each claim by the pharmacy benefit manager.

(k) If the information required herein is not provided,
the agency may terminate the contract with the pharmacy
benefit manager and the Office of the Insurance
Commissioner shall discipline the pharmacy benefit
manager as provided in §33-51-8(e) of this code.

CHAPTER 33. INSURANCE.

ARTICLE 51. PHARMACY AUDIT INTEGRITY ACT.
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§33-51-3. Definitions.

—

For purposes of this article:

“340B entity” means an entity participating in the
federal 340B drug discount program, as described in 42
U.S.C. § 256D, including its pharmacy or pharmacies, or any
pharmacy or pharmacies, contracted with the participating
entity to dispense drugs purchased through such program.

“Affiliate” means a pharmacy, pharmacist, or pharmacy
technician that directly or indirectly, through one or more
intermediaries, owns or controls, is owned or controlled by,
or is under common ownership or control with a pharmacy
benefit manager.

“Auditing entity” means a person or company that
performs a pharmacy audit, including a covered entity,
pharmacy benefits manager, managed care organization, or
third-party administrator.

“Business day” means any day of the week excluding
Saturday, Sunday, and any legal holiday as set forth in §2-
2-1 of this code.

“Claim level information” means data submitted by a
pharmacy or required by a payer or claims processor to
adjudicate a claim.

“Covered entity” means a contract holder or policy
holder providing pharmacy benefits to a covered individual
under a health insurance policy pursuant to a contract
administered by a pharmacy benefits manager.

“Covered individual” means a member, participant,
enrollee, or beneficiary of a covered entity who is provided
health coverage by a covered entity, including a dependent
or other person provided health coverage through the policy
or contract of a covered individual.



1200

31
32
33
34
35
36
37

38
39

40
41
42
43

44
45

46
47
48
49
50
51
52
53
54
55
56
57

58
59
60
61

62
63
64

INSURANCE [Ch. 145

“Extrapolation” means the practice of inferring a
frequency of dollar amount of overpayments,
underpayments, nonvalid claims, or other errors on any
portion of claims submitted, based on the frequency of
dollar amount of overpayments, underpayments, nonvalid
claims, or other errors actually measured in a sample of
claims.

“Health care provider” has the same meaning as defined
in §33-41-2 of this code.

“Health insurance policy” means a policy, subscriber
contract, certificate, or plan that provides prescription drug
coverage. The term includes both comprehensive and
limited benefit health insurance policies.

“Insurance commissioner” or “commissioner” has the
same meaning as defined in §33-1-5 of this code.

“Network” means a pharmacy or group of pharmacies
that agree to provide prescription services to covered
individuals on behalf of a covered entity or group of covered
entities in exchange for payment for its services by a
pharmacy benefits manager or pharmacy services
administration organization. The term includes a pharmacy
that generally dispenses outpatient prescriptions to covered
individuals or dispenses particular types of prescriptions,
provides pharmacy services to particular types of covered
individuals or dispenses prescriptions in particular health
care settings, including networks of specialty, institutional
or long-term care facilities.

“Nonproprietary drug” means a drug containing any
quantity of any controlled substance or any drug which is
required by any applicable federal or state law to be
dispensed only by prescription.

“Pharmacist” means an individual licensed by the West
Virginia Board of Pharmacy to engage in the practice of
pharmacy.
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“Pharmacy” means any place within this state where
drugs are dispensed and pharmacist care is provided.

“Pharmacy audit” means an audit, conducted on-site by
or on behalf of an auditing entity of any records of a
pharmacy for prescription or nonproprietary drugs
dispensed by a pharmacy to a covered individual.

“Pharmacy benefits management” means the
performance of any of the following:

(1) The procurement of prescription drugs at a
negotiated contracted rate for dispensation within the State
of West Virginia to covered individuals;

(2) The administration or management of prescription
drug benefits provided by a covered entity for the benefit of
covered individuals;

(3) The administration of pharmacy benefits, including:
(A) Operating a mail-service pharmacy;

(B) Claims processing;

(C) Managing a retail pharmacy network;

(D) Paying claims to a pharmacy for prescription drugs
dispensed to covered individuals via retail or mail-order
pharmacy;

(E) Developing and managing a clinical formulary
including utilization management and quality assurance
programs;

(F) Rebate contracting administration; and

(G) Managing a patient compliance, therapeutic
intervention, and generic substitution program.
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“Pharmacy benefits manager” means a person, business,
or other entity that performs pharmacy benefits
management for covered entities;

“Pharmacy record” means any record stored
electronically or as a hard copy by a pharmacy that relates
to the provision of prescription or nonproprietary drugs or
pharmacy services or other component of pharmacist care
that is included in the practice of pharmacy.

“Pharmacy services administration organization” means
any entity that contracts with a pharmacy to assist with
third-party payer interactions and that may provide a variety
of other administrative services, including contracting with
pharmacy benefits managers on behalf of pharmacies and
managing pharmacies’ claims payments from third-party
payers.

“Third party” means any insurer, health benefit plan for
employees which provides a pharmacy benefits plan, a
participating public agency which provides a system of
health insurance for public employees, their dependents and
retirees, or any other insurer or organization that provides
health coverage, benefits, or coverage of prescription drugs
as part of workers’ compensation insurance in accordance
with state or federal law. The term does not include an
insurer that provides coverage under a policy of casualty or
property insurance.

§33-51-4. Procedures for conducting pharmacy audits.

1
2

AN D AW

|

(a) An entity conducting a pharmacy audit under this
article shall conform to the following rules:

(1) Except as otherwise provided by federal or state law,
an auditing entity conducting a pharmacy audit may have
access to a pharmacy’s previous audit report only if the
report was prepared by that auditing entity.

(2) Information collected during a pharmacy audit is
confidential by law, except that the auditing entity
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conducting the pharmacy audit may share the information
with the pharmacy benefits manager and with the covered
entity for which a pharmacy audit is being conducted and
with any regulatory agencies and law-enforcement agencies
as required by law.

(3) The auditing entity conducting a pharmacy audit
may not compensate an employee or contractor with which
an auditing entity contracts to conduct a pharmacy audit
solely based on the amount claimed or the actual amount
recouped by the pharmacy being audited.

(4) The auditing entity shall provide the pharmacy being
audited with at least 14 calendar days’ prior written notice
before conducting a pharmacy audit unless both parties
agree otherwise. If a delay of the audit is requested by the
pharmacy, the pharmacy shall provide notice to the
pharmacy benefits manager within 72 hours of receiving
notice of the audit.

(5) The auditing entity may not initiate or schedule a
pharmacy audit without the express consent of the
pharmacy during the first five business days of any month
for any pharmacy that averages in excess of 600
prescriptions filled per week.

(6) The auditing entity shall accept paper or electronic
signature logs that document the delivery of prescription or
nonproprietary drugs and pharmacist services to a health
plan beneficiary or the beneficiary’s caregiver or guardian.

(7) Prior to leaving the pharmacy after the on-site
portion of the pharmacy audit, the auditing entity shall
provide to the representative of the pharmacy a complete list
of pharmacy records reviewed.

(8) A pharmacy audit that involves clinical judgment
shall be conducted by, or in consultation with, a pharmacist.

(9) A pharmacy audit may not cover:
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(A) A period of more than 24 months after the date a
claim was submitted by the pharmacy to the pharmacy
benefits manager or covered entity unless a longer period is
required by law; or

(B) More than 250 prescriptions: Provided, That a refill
does not constitute a separate prescription for the purposes
of this subparagraph.

(10) The auditing entity may not use extrapolation to
calculate penalties or amounts to be charged back or
recouped unless otherwise required by federal requirements
or federal plans.

(11) The auditing entity may not include dispensing fees
in the calculation of overpayments unless a prescription is
considered a misfill. As used in this subdivision, “misfill”
means a prescription that was not dispensed, a prescription
error, a prescription where the prescriber denied the
authorization request, or a prescription where an extra
dispensing fee was charged.

(12) The auditing entity conducting a pharmacy audit or
person acting on behalf of the auditing entity may not seek
any fee, charge-back, recoupment, or other adjustment for a
dispensed product, or any portion of a dispensed product,
unless one of the following has occurred:

(A) Fraud or other intentional and willful
misrepresentation as evidenced by a review of the claims
data, statements, physical review, or other investigative
methods;

(B) Dispensing in excess of the benefit design, as
established by the plan sponsor;

(C) Prescriptions not filled in accordance with the
prescriber’s order; or

(D) Actual overpayment to the pharmacy.
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(13) Any fee, charge-back, recoupment, or other
adjustment is limited to the actual financial harm associated
with the dispensed product, or portion of the dispensed
product, or the actual underpayment or overpayment as set
forth in the criteria in subdivision (12) of this subsection.

(14) A pharmacy may do any of the following when a
pharmacy audit is performed:

(A) A pharmacy may use authentic and verifiable
statements or records, including, but not limited to,
medication administration records of a nursing home,
assisted living facility, hospital, or health care provider with
prescriptive authority, to validate the pharmacy record and
delivery; and

(B) A pharmacy may use any valid prescription,
including, but not limited to, medication administration
records, facsimiles, electronic prescriptions, electronically
stored images of prescriptions, electronically created
annotations, or documented telephone calls from the
prescribing health care provider or practitioner’s agent, to
validate claims in connection with prescriptions or changes
in prescriptions or refills of prescription or nonproprietary
drugs. Documentation of an oral prescription order that has
been verified by the prescribing health care provider shall
meet the provisions of this subparagraph for the initial audit
review.

(b) An auditing entity shall provide the pharmacy with
a written report of the pharmacy audit and comply with the
following requirements:

(1) A preliminary pharmacy audit report shall be
delivered to the pharmacy or its corporate parent within 60
calendar days after the completion of the pharmacy audit.
The preliminary report shall include contact information for
the auditing entity that conducted the pharmacy audit and an
appropriate and accessible point of contact, including
telephone number, facsimile number, e-mail address, and
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auditing firm name and address so that audit results,
procedures and any discrepancies can be reviewed. The
preliminary pharmacy audit report shall include, but not be
limited to, claim level information for any discrepancy
found and total dollar amounts of claims subject to
recovery.

(2) A pharmacy is allowed at least 30 calendar days
following receipt of the preliminary audit report to respond
to the findings of the preliminary report.

(3) A final pharmacy audit report shall be delivered to
the pharmacy or its corporate parent no later than 90
calendar days after completion of the pharmacy audit. The
final pharmacy audit report shall include any response
provided to the auditing entity by the pharmacy or corporate
parent and shall consider and address such responses.

(4) The final audit report may be delivered
electronically.

(5) A pharmacy may not be subject to a charge-back or
recoupment for a clerical or recordkeeping error in a
required document or record, including a typographical or
computer error, unless the error resulted in overpayment to
the pharmacy.

(6) An auditing entity conducting a pharmacy audit or
person acting on behalf of the entity may not charge-back,
recoup, or collect penalties from a pharmacy until the time
to file an appeal of a final pharmacy audit report has passed
or the appeals process has been exhausted, whichever is
later.

(7) If an identified discrepancy in a pharmacy audit
exceeds $25,000, future payments to the pharmacy in excess
of that amount may be withheld pending adjudication of an
appeal.
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141 (8) No interest accrues for any party during the audit
142 period, beginning with the notice of the pharmacy audit and
143 ending with the conclusion of the appeals process.

144 (9) Except for Medicare claims, approval of drug,
145 prescriber, or patient eligibility upon adjudication of a claim
146 may not be reversed unless the pharmacy or pharmacist
147 obtained adjudication by fraud or misrepresentation of
148 claims elements.

§33-51-7. Pharmacy benefits manager and auditing entity
registration.

(a) Prior to conducting business in the State of West
Virginia, except as provided in subsection (d) of this
section, an auditing entity shall register with the Insurance
Commissioner. The commissioner shall make an
application form available on its publicly accessible Internet
website that includes a request for the following
information:

NN DNk W=

o0

(1) The identity, address, and telephone number of the
9 applicant;

10 (2) The name, business address, and telephone number
11 of the contact person for the applicant; and

12 (3) When applicable, the federal employer identification
13 number for the applicant.

14 (b) Term and fee. —

15 (1) The term of registration shall be two years from the
16 date of issuance.

17 (2) The Insurance Commissioner shall determine the
18 amount of the initial application fee and the renewal
19 application fee for the registration. Such fee shall be
20 submitted by the applicant with an application for
21 registration. An initial application fee is nonrefundable. A
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renewal application fee shall be returned if the renewal of
the registration is not granted.

(3) The amount of the initial application fees and
renewal application fees must be sufficient to fund the
Insurance Commissioner's duties in relation to its
responsibilities under this article, but a single fee may not
exceed $1,000.

(c) Registration. —

(1) The Insurance Commissioner shall issue a
registration, as appropriate, to an applicant when the
Insurance Commissioner determines that the applicant has
submitted a completed application and paid the required
registration fee.

(2) The registration may be in paper or electronic form,
is nontransferable, and shall prominently list the expiration
date of the registration.

(d) Duplicate registration. —

(1) A licensed insurer or other entity licensed by the
commissioner pursuant to this chapter shall comply with the
standards and procedures of this article but is not required
to separately register as an auditing entity.

(2) A pharmacy benefits manager that is registered as a
third-party administrator pursuant to §33-46-1 et seq. of this
code shall comply with the standards and procedures of this
article but is not required to register separately as an
auditing entity.

§33-51-8. Licensure of pharmacy benefit managers.

1
2
3
4
5

(a) A person or organization may not establish or
operate as a pharmacy benefits manager in the State of West
Virginia without first obtaining a license from the Insurance
Commissioner pursuant to this section: Provided, That a
pharmacy benefit manager registered pursuant to §33-5-7 of
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this code may continue to do business in the state until the
Insurance Commissioner has completed the legislative rule
as set forth in §33-55-10 of this code: Provided, however,
That additionally the pharmacy benefit manager shall
submit an application within six months of completion of
the final rule. The Insurance Commissioner shall make an
application form available on its publicly accessible Internet
website that includes a request for the following
information:

(1) The identity, address, and telephone number of the
applicant;

(2) The name, business address, and telephone number
of the contact person for the applicant;

(3) When applicable, the federal employer identification
number for the applicant; and

(4) Any other information the Insurance Commissioner
considers necessary and appropriate to establish the
qualifications to receive a license as a pharmacy benefit
manager to complete the licensure process, as set forth by
legislative  rule promulgated by the Insurance
Commissioner pursuant to §33-51-9(f) of this code.

(b) Term and fee. —

(1) The term of licensure shall be two years from the
date of issuance.

(2) The Insurance Commissioner shall determine the
amount of the initial application fee and the renewal
application fee for the registration. The fee shall be
submitted by the applicant with an application for
registration. An initial application fee is nonrefundable. A
renewal application fee shall be returned if the renewal of
the registration is not granted.

(3) The amount of the initial application fees and
renewal application fees must be sufficient to fund the
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Insurance Commissioner's duties in relation to his/her
responsibilities under this section, but a single fee may not
exceed $10,000.

(4) Each application for a license, and subsequent
renewal for a license, shall be accompanied by evidence of
financial responsibility in an amount of $1 million.

(c) Licensure. —

(1) The Insurance Commissioner shall propose
legislative rules, in accordance with §33-51-9(f) of this
code, establishing the licensing, fees, application, financial
standards, and reporting requirements of pharmacy benefit
managers.

(2) Upon receipt of a completed application, evidence
of financial responsibility, and fee, the Insurance
Commissioner shall make a review of each applicant and
shall issue a license if the applicant is qualified in
accordance with the provisions of this section and the rules
promulgated by the Insurance Commissioner pursuant to
this section. The commissioner may require additional
information or submissions from an applicant and may
obtain any documents or information reasonably necessary
to verify the information contained in the application.

(3) The license may be in paper or electronic form, is
nontransferable, and shall prominently list the expiration
date of the license.

(d) Network adequacy. —

(1) A pharmacy benefit manager’s network shall not be
comprised only of mail-order benefits but must have a mix
of mail-order benefits and physical stores in this state.

(2) A pharmacy benefit manager shall provide a
pharmacy benefit manager’s network report describing the
pharmacy benefit manager’s network and the mix of mail-
order to physical stores in this state in a time and manner
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required by rule issued by the Insurance Commissioner
pursuant to this section.

(3) Failure to provide a timely report may result in the
suspension or revocation of a pharmacy benefit manager’s
license by the Insurance Commissioner.

(e) Enforcement. —

(1) The Insurance Commissioner shall enforce this
section and may examine or audit the books and records of
a pharmacy benefit manager providing pharmacy benefits
management to determine if the pharmacy benefit manager
is in compliance with this section: Provided, That any
information or data acquired during the examination or
audit is considered proprietary and confidential and exempt
from disclosure under the West Virginia Freedom of
Information Act pursuant to §29B-1-4(a)(1) of this code.

(2) The Insurance Commissioner may propose rules for
legislative approval in accordance with §29A-3-1 et seq. of
this code regulating pharmacy benefit managers in a manner
consistent with this chapter. Rules adopted pursuant to this
section shall set forth penalties or fines, including, without
limitation, monetary fines, suspension of licensure, and
revocation of licensure for violations of this chapter and the
rules adopted pursuant to this section.

(f) Applicability. —

(1) This section is applicable to any contract or health
benefit plan issued, renewed, recredentialed, amended, or
extended on or after July 1, 2019.

(2) The requirements of this section, and any rules
promulgated by the Insurance Commissioner pursuant to
§33-51-9(f) of this code, do not apply to the coverage of
prescription drugs under a plan that is subject to the
Employee Retirement Income Security Act of 1974 or any
information relating to such coverage.
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§33-51-9. Regulation of pharmacy benefit managers.

1 (a) A pharmacy, a pharmacist, and a pharmacy
2 technician shall have the right to provide a covered
3 individual with information related to lower cost
4 alternatives and cost share for the covered individual to
5 assist health care consumers in making informed decisions.
6 Neither a pharmacy, a pharmacist, nor a pharmacy
7 technician may be penalized by a pharmacy benefit manager
8 for discussing information in this section or for selling a
9 lower cost alternative to a covered individual, if one is
0 available, without using a health insurance policy.

11 (b) A pharmacy benefit manager may not collect from a
12 pharmacy, a pharmacist, or a pharmacy technician a cost
13 share charged to a covered individual that exceeds the total
14 submitted charges by the pharmacy or pharmacist to the
15 pharmacy benefit manager.

16 (c) A pharmacy benefit manager may only directly or
17 indirectly charge or hold a pharmacy, a pharmacist, or a
18 pharmacy technician responsible for a fee related to the
19 adjudication of a claim if:

20 (1) The total amount of the fee is identified, reported,
21 and specifically explained for each line item on the
22 remittance advice of the adjudicated claim; or

23 (2) The total amount of the fee is apparent at the point
24 of sale and not adjusted between the point of sale and the
25 1issuance of the remittance advice.

26 (d) A pharmacy benefit manager, or any other third party,
27 that reimburses a 340B entity for drugs that are subject to an
28 agreement under 42 U.S.C. §256b shall not reimburse the
29 340B entity for pharmacy-dispensed drugs at a rate lower than
30 that paid for the same drug to pharmacies similar in
31 prescription volume that are not 340B entities, and shall not
32 assess any fee, charge-back, or other adjustment upon the
33 340B entity on the basis that the 340B entity participates in the
34 program set forth in 42 U.S.C. §256b.
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(e) With respect to a patient eligible to receive drugs
subject to an agreement under 42 U.S.C. § 256b, a pharmacy
benefit manager, or any other third party that makes
payment for such drugs, shall not discriminate against a
340B entity in a manner that prevents or interferes with the
patient’s choice to receive such drugs from the 340B entity:
Provided, That for purposes of this section, “third party”
does not include the state Medicaid program when Medicaid
is providing reimbursement for covered outpatient drugs, as
that term is defined in 42 U.S.C. § 1396r-8(k), on a fee-for-
service basis: Provided, however, That “third party” does
include a Medicaid-managed care organization as described
in 42 U.S.C. § 1396b(m).

(f) This section does not apply with respect to claims
under an employee benefit plan under the Employee
Retirement Income Security Act of 1974 or, except for
paragraph (d), to Medicare Part D.

-51-10. Commissioner authorized to propose rules.

The Insurance Commissioner may propose rules for
legislative approval in accordance with §29A-3-1 ef seq. of
this code that are necessary to effectuate the provisions of
this article.

®
CHAPTER 146

(S. B. 587 - By Senator Trump)

[Passed March 6, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 25, 2019.]

ACT to amend and reenact §5-16-8a of the Code of West
Virginia, 1931, as amended, relating to the West Virginia
Public Employees Insurance Agency’s reimbursement of air-
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ambulance providers who provide emergency transportation
to individuals covered by the plan.

Be it enacted by the Legislature of West Virginia:

ARTICLE 16. WEST VIRGINIA PUBLIC EMPLOYEES
INSURANCE ACT.

§5-16-8a. Air-ambulance fees.

1 (a) The plan shall reimburse any air-ambulance provider
2 that provides emergency air transportation or related
3 emergency medical or treatment services to an employee or
4 dependent of an employee covered by the plan the amount
5 then in effect for the federal Medicare program, including
6 any applicable Geographic Practice Cost Index.
7
8
9
0
1

(b) Nothing in this section limits the authority of the
director under §5-16-3(c) and §5-16-9 of this code,
including, but not limited to, his or her authority to manage
provider contracting and payments and to designate covered
and noncovered services.

12 (c) This section does not limit the authority of the
13 director, the plan, or the plans under §5-16-11 of this code.

14 (d) Notwithstanding any provision of this code to the
15 contrary, wherever 49 U.S.C. §41713(b) applies to the
16 reimbursement of air ambulance providers under §5-16-8a
17 of this code, the provisions of this code, including any
18 administrative, civil, or criminal penalties, are inapplicable.
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®
CHAPTER 147

(H. B. 2351 - By Delegates Ellington, Hill, Rohrbach,
Rowan, Summers, C. Thompson, Walker, Staggers,
Atkinson and Angelucci)

[Passed February 20, 2019; in effect from passage.]
[Approved by the Governor on March 1, 2019.]

AN ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new section, designated §5-16-7f; to
amend said code by adding thereto a new section, designated
§33-15-4s; to amend said code by adding thereto a new
section, designated §33-16-3dd; to amend said code by adding
thereto a new section, designated §33-24-7s; to amend said
code by adding thereto a new section, designated §33-25-8p;
and to amend said code by adding thereto a new section,
designated §33-25A-8s, all relating to prior authorizations;
requiring health insurers to develop prior authorization forms;
requiring health insurers to develop prior authorization
portals; defining terms; providing for electronically
transmitted prior authorization forms; establishing procedures
for submission and acceptance of forms; establishing form
requirements; establishing deadlines for approval of prior
authorizations; providing for a process of an incomplete prior
authorization submission; providing for an audit; setting forth
peer review procedures; requiring health insurers to accept a
prior authorization from other health insurers for a period of
time; requiring health insurers to use certain standards when
reviewing a prior authorization; providing an exemption for
medication provide upon discharge; requiring an exemption
for health care practitioners meeting specified criteria;
requiring certain information to be included on the health
insurer’s web page; establishing deadlines for pharmacy
benefit prior authorization; establishing submission format for
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pharmacy benefits; setting forth an effective date; providing
for implementation applicability; and setting deadlines.

Be it enacted by the Legislature of West Virginia:

CHAPTER 5. GENERAL POWERS AND AUTHORITY
OF THE GOVERNOR, SECRETARY OF STATE, AND
ATTORNEY GENERAL; BOARD OF PUBLIC WORKS;
MISCELLANEOUS AGENCIES, COMMISSIONS,
OFFICES, PROGRAMS, ETC.

ARTICLE 16. WEST VIRGINIA PUBLIC EMPLOYEES
INSURANCE ACT.

§5-16-71. Prior authorization.

—

(a) As used in this section, the following words and
phrases have the meanings given to them in this section
unless the context clearly indicates otherwise:

W N

“Episode of Care” means a specific medical problem,
condition, or specific illness being managed including tests,
procedures and rehabilitation initially requested by health
care practitioner, to be performed at, the site of service,
excluding out of network care: Provided, That any
additional testing or procedures related or unrelated to the
specific medical problem, condition, or specific illness
being managed may require a separate prior authorization.

—_— O O 0 3N LK

—_— —

“National Council for Prescription Drug Programs
(NCPDP) SCRIPT Standard” means the NCPDP SCRIPT
Standard Version 201310 or the most recent standard
adopted by the United States Department of Health and
Human Services. Subsequently released versions may be
used provided that the new version is backward compatible
with the current version approved by the United States
Department of Health and Human Services;

—_— e e e e e e
O 0 3N DN b~ Wi

“Prior Authorization” means obtaining advance
approval from the Public Employees Insurance Agency
about the coverage of a service or medication.

[\ (]
—_ O

N
[\
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(b) The Public Employees Insurance Agency is required
to develop prior authorization forms and portals and shall
accept one prior authorization for an episode of care. These
forms are required to be placed in an easily identifiable and
accessible place on the Public Employees Insurance
Agency’s webpage. The forms shall:

(1) Include instructions for the submission of clinical
documentation;

(2) Provide an electronic notification confirming receipt
of the prior authorization request if forms are submitted
electronically;

(3) Contain a comprehensive list of all procedures,
services, drugs, devices, treatment, durable medical
equipment, and anything else for which the Public
Employees Insurance Agency requires a prior authorization.
This list shall delineate those items which are bundled
together as part of the episode of care. The standard for
including any matter on this list shall be science-based using
a nationally recognized standard. This list is required to be
updated at least quarterly to ensure that the list remains
current;

(4) Inform the patient if the Public Employees Insurance
Agency requires a plan member to use step therapy
protocols. This must be conspicuous on the prior
authorization form. If the patient has completed step therapy
as required by the Public Employees Insurance Agency and
the step therapy has been unsuccessful, this shall be clearly
indicated on the form, including information regarding
medication or therapies which were attempted and were
unsuccessful; and

(5) Be prepared by October 1, 2019.

(c) The Public Employees Insurance Agency shall
accept electronic prior authorization requests and respond to
the request through electronic means by July 1, 2020. The
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Public Employees Insurance Agency is required to accept
an electronically submitted prior authorization and may not
require more than one prior authorization form for an
episode of care. If the Public Employees Insurance Agency
is currently accepting electronic prior authorization
requests, the Public Employees Insurance Agency shall
have until January 1, 2020, to implement the provisions of
this section.

(d) If the health care practitioner submits the request for
prior authorization electronically, and all of the information
as required is provided, the Public Employees Insurance
Agency shall respond to the prior authorization request
within seven days from the day on the electronic receipt of
the prior authorization request, except that the Public
Employees Insurance Agency shall respond to the prior
authorization request within two days if the request is for
medical care or other service for a condition where
application of the time frame for making routine or non-life-
threatening care determinations is either of the following:

(1) Could seriously jeopardize the life, health, or safety
of the patient or others due to the patient’s psychological
state; or

(2) In the opinion of a health care practitioner with
knowledge of the patient’s medical condition, would subject
the patient to adverse health consequences without the care
or treatment that is the subject of the request.

(e) If the information submitted is considered
incomplete, the Public Employees Insurance Agency shall
identify all deficiencies and within two business days from
the day on the electronic receipt of the prior authorization
request return the prior authorization to the health care
practitioner. The health care practitioner shall provide the
additional information requested within three business days
from the day the return request is received by the health care
practitioner or the prior authorization is deemed denied and
a new request must be submitted.
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(f) If the Public Employees Insurance Agency wishes to
audit the prior authorization or if the information regarding
step therapy is incomplete, the prior authorization may be
transferred to the peer review process.

(g) A prior authorization approved by the Public
Employees Insurance Agency is carried over to all other
managed care organizations and health insurers for three
months, if the services are provided within the state.

(h) The Public Employees Insurance Agency shall use
national best practice guidelines to evaluate a prior
authorization.

(1) If a prior authorization is rejected by the Public
Employees Insurance Agency and the health care
practitioner who submitted the prior authorization requests
an appeal by peer review of the decision to reject, the peer
review shall be with a health care practitioner similar in
specialty, education, and background. The Public
Employees Insurance Agency’s medical director has the
ultimate decision regarding the appeal determination and
the health care practitioner has the option to consult with the
medical director after the peer-to-peer consultation. Time
frames regarding this appeal process shall take no longer
than 30 days.

() (1) Any prescription written for an inpatient at the
time of discharge requiring a prior authorization shall not be
subject to prior authorization requirements and shall be
immediately approved for not less than three days:
Provided, That the cost of the medication does not exceed
$5,000 per day and the health care practitioner shall note on
the prescription or notify the pharmacy that the prescription
is being provided at discharge. After the three-day time
frame, a prior authorization must be obtained.

(2) If the approval of a prior authorization requires a
medication substitution, the substituted medication shall be
as required under §30-5-1 et seq.
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(k) In the event a health care practitioner has performed
an average of 30 procedures per year and in a six-month
time period has received a 100 percent prior approval rating,
the Public Employees Insurance Agency shall not require
the health care practitioner to submit a prior authorization
for that procedure for the next six months. At the end of the
six-month time frame, the exemption shall be reviewed
prior to renewal. This exemption is subject to internal
auditing, at any time, by the Public Employees Insurance
Agency and may be rescinded if the Public Employees
Insurance Agency determines the health care practitioner is
not performing the procedure in conformity with the Public
Employees Insurance Agency’s benefit plan based upon the
results of the Public Employees Insurance Agency’s internal
audit.

(1) The Public Employees Insurance Agency must
accept and respond to electronically submitted prior
authorization requests for pharmacy benefits by July 1,
2020, or if the Public Employees Insurance Agency is
currently accepting electronic prior authorization requests,
it shall have until January 1, 2020, to implement this
provision. The Public Employees Insurance Agency shall
accept and respond to prior authorizations through a secure
electronic transmission using the NCPDP SCRIPT Standard
ePA transactions.

(m) This section is effective for policy, contract, plans,
or agreements beginning on or after January 1, 2020. This
section applies to all policies, contracts, plans, or
agreements, subject to this article, that are delivered,
executed, issued, amended, adjusted, or renewed in this
state on or after the effective date of this section.

(n) The timeframes in this section are not applicable to
prior authorization requests submitted through telephone,
mail, or fax.



Ch. 147] INSURANCE 1221

CHAPTER 33. INSURANCE.

ARTICLE 15. ACCIDENT AND SICKNESS INSURANCE.

§33-15-4s. Prior authorization.
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(a) As used in this section, the following words and
phrases have the meanings given to them in this section
unless the context clearly indicates otherwise:

“Episode of Care” means a specific medical problem,
condition, or specific illness being managed including tests,
procedures and rehabilitation initially requested by health
care practitioner, to be performed at the site of service,
excluding out of network care: Provided, That any
additional testing or procedures related or unrelated to the
specific medical problem, condition, or specific illness
being managed may require a separate prior authorization.

“National Council for Prescription Drug Programs
(NCPDP) SCRIPT Standard” means the NCPDP SCRIPT
Standard Version 201310 or the most recent standard
adopted by the United States Department of Health and
Human Services. Subsequently released versions may be
used provided that the new version is backward compatible
with the current version approved by the United States
Department of Health and Human Services;

“Prior Authorization” means obtaining advance
approval from a health insurer about the coverage of a
service or medication.

(b) The health insurer is required to develop prior
authorization forms and portals and shall accept one prior
authorization for an episode of care. These forms are
required to be placed in an easily identifiable and accessible
place on the health insurer’s webpage. The forms shall:

(1) Include instructions for the submission of clinical
documentation;
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(2) Provide an electronic notification confirming receipt
of the prior authorization request if forms are submitted
electronically;

(3) Contain a comprehensive list of all procedures,
services, drugs, devices, treatment, durable medical
equipment, and anything else for which the health insurer
requires a prior authorization. This list shall delineate those
items which are bundled together as part of the episode of
care. The standard for including any matter on this list shall
be science-based using a nationally recognized standard.
This list is required to be updated at least quarterly to ensure
that the list remains current;

(4) Inform the patient if the health insurer requires a
plan member to use step therapy protocols, as set forth in
this chapter. This must be conspicuous on the prior
authorization form. If the patient has completed step
therapy as required by the health insurer and the step therapy
has been unsuccessful, this shall be clearly indicated on the
form, including information regarding medication or
therapies which were attempted and were unsuccessful; and

(5) Be prepared by October 1, 2019.

(c) The health insurer shall accept electronic prior
authorization requests and respond to the request through
electronic means by July 1, 2020. The health insurer is
required to accept an electronically submitted prior
authorization and may not require more than one prior
authorization form for an episode of care. If the health
insurer is currently accepting electronic prior authorization
requests, the health insurer shall have until January 1, 2020,
to implement the provisions of this section.

(d) If the health care practitioner submits the request for
prior authorization electronically, and all of the information
as required is provided, the health insurer shall respond to
the prior authorization request within seven days from the
day on the electronic receipt of the prior authorization
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request, except that the health insurer shall respond to the
prior authorization request within two days if the request is
for medical care or other service for a condition where
application of the time frame for making routine or non-life-
threatening care determinations is either of the following:

(1) Could seriously jeopardize the life, health, or safety
of the patient or others due to the patient’s psychological
state; or

(2) In the opinion of a health care practitioner with
knowledge of the patient’s medical condition would subject
the patient to adverse health consequences without the care
or treatment that is the subject of the request.

(e) If the information submitted is considered
incomplete, the health insurer shall identify all deficiencies
and within two business days from the day on the electronic
receipt of the prior authorization request return the prior
authorization to the health care practitioner. The health care
practitioner shall provide the additional information
requested within three business days from the time the
return request is received by the health care practitioner or
the prior authorization is deemed denied and a new request
must be submitted.

(f) If the health insurer wishes to audit the prior
authorization or if the information regarding step therapy is
incomplete, the prior authorization may be transferred to the
peer review process.

(g) A prior authorization approved by a health insurer is
carried over to all other managed care organizations, health
insurers and the Public Employees Insurance Agency for
three months, if the services are provided within the state.

(h) The health insurer shall use national best practice
guidelines to evaluate a prior authorization.

(1) If a prior authorization is rejected by the health
insurer and the health care practitioner who submitted the
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prior authorization requests an appeal by peer review of the
decision to reject, the peer review shall be with a health care
practitioner similar in specialty, education, and background.
The health insurer’s medical director has the ultimate
decision regarding the appeal determination and the health
care practitioner has the option to consult with the medical
director after the peer-to-peer consultation. Time frames
regarding this appeal process shall take no longer than 30
days.

() (1) Any prescription written for an inpatient at the
time of discharge requiring a prior authorization shall not be
subject to prior authorization requirements and shall be
immediately approved for not less than three days:
Provided, That the cost of the medication does not exceed
$5,000 per day and the physician shall note on the
prescription or notify the pharmacy that the prescription is
being provided at discharge. After the three-day time frame,
a prior authorization must be obtained.

(2) If the approval of a prior authorization requires a
medication substitution, the substituted medication shall be
as required under §30-5-1 et seq.

(k) In the event a health care practitioner has performed
an average of 30 procedures per year and in a six-month
time period has received a 100 percent prior approval rating,
the health insurer shall not require the health care
practitioner to submit a prior authorization for that
procedure for the next six months. At the end of the six-
month time frame, the exemption shall be reviewed prior to
renewal. This exemption is subject to internal auditing, at
any time, by the health insurer and may be rescinded if the
health insurer determines the health care practitioner is not
performing the procedure in conformity with the health
insurer’s benefit plan based upon the results of the health
insurer’s internal audit.

(I) The health insurer must accept and respond to
electronically submitted prior authorization requests for
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pharmacy benefits by July 1, 2020, or if the health insurer is
currently accepting electronic prior authorization requests,
it shall have until January 1, 2020, to implement this
provision. The health insurer shall accept and respond to
prior authorizations through a secure electronic
transmission using the NCPDP SCRIPT Standard ePA
transactions.

(m) This section is effective for policy, contract, plans,
or agreements beginning on or after January 1, 2020. This
section applies to all policies, contracts, plans, or
agreements, subject to this article, that are delivered,
executed, issued, amended, adjusted, or renewed in this
state on or after the effective date of this section.

(n) The timeframes in this section are not applicable to
prior authorization requests submitted through telephone,
mail, or fax.

ARTICLE 16. GROUP ACCIDENT AND SICKNESS

INSURANCE.

§33-16-3dd. Prior authorization.
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(a) As used in this section, the following words and
phrases have the meanings given to them in this section
unless the context clearly indicates otherwise:

“Episode of Care” means a specific medical problem,
condition, or specific illness being managed including tests,
procedures, and rehabilitation initially requested by the
health care practitioner, to be performed at the site of
service, excluding out of network care: Provided, That any
additional testing or procedures related or unrelated to the
specific medical problem, condition, or specific illness
being managed may require a separate prior authorization.

“National Council for Prescription Drug Programs
(NCPDP) SCRIPT Standard” means the NCPDP SCRIPT
Standard Version 201310 or the most recent standard
adopted by the United States Department of Health and
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Human Services. Subsequently released versions may be
used provided that the new version is backward compatible
with the current version approved by the United States
Department of Health and Human Services;

“Prior Authorization” means obtaining advance
approval from a health insurer about the coverage of a
service or medication.

(b)The health insurer is required to develop prior
authorization forms and portals and shall accept one prior
authorization for an episode of care. These forms are
required to be placed in an easily identifiable and accessible
place on the health insurer’s webpage. The forms shall:

(1) Include instructions for the submission of clinical
documentation;

(2) Provide an electronic notification confirming receipt
of the prior authorization request if forms are submitted
electronically;

(3) Contain a comprehensive list of all procedures,
services, drugs, devices, treatment, durable medical
equipment, and anything else for which the health insurer
requires a prior authorization. This list shall delineate those
items which are bundled together as part of the episode of
care. The standard for including any matter on this list shall
be science-based using a nationally recognized standard.
This list is required to be updated at least quarterly to ensure
that the list remains current;

(4) Inform the patient if the health insurer requires a
plan member to use step therapy protocols. This must be
conspicuous on the prior authorization form. If the patient
has completed step therapy as required by the health insurer
and the step therapy has been unsuccessful, this shall be
clearly indicated on the form, including information
regarding medication or therapies which were attempted
and were unsuccessful; and
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(5) Be prepared by October 1, 2019.

(c) The health insurer shall accept electronic prior
authorization requests and respond to the request through
electronic means by July 1, 2020. The health insurer is
required to accept an electronically submitted prior
authorization and may not require more than one prior
authorization form for an episode of care. If the health
insurer is currently accepting electronic prior authorization
requests, the health insurer shall have until January 1, 2020,
to implement the provisions of this section.

(d) If the health care practitioner submits the request for
prior authorization electronically, and all of the information
as required is provided, the health insurer shall respond to
the prior authorization request within seven days from the
day on the electronic receipt of the prior authorization
request, except that the health insurer shall respond to the
prior authorization request within two days if the request is
for medical care or other service for a condition where
application of the time frame for making routine or non-life-
threatening care determinations is either of the following:

(1) Could seriously jeopardize the life, health, or safety
of the patient or others due to the patient’s psychological
state; or

(2) In the opinion of a health care practitioner with
knowledge of the patient’s medical condition, would subject
the patient to adverse health consequences without the care
or treatment that is the subject of the request.

(e) If the information submitted is considered
incomplete, the health insurer shall identify all deficiencies
and within two business days from the day on the electronic
receipt of the prior authorization request return the prior
authorization to the health care practitioner. The health care
practitioner shall provide the additional information
requested within three business days from the time the
return request is received by the health care practitioner or
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the prior authorization is deemed denied and a new request
must be submitted.

(f) If the health insurer wishes to audit the prior
authorization or if the information regarding step therapy is
incomplete, the prior authorization may be transferred to the
peer review process.

(g) A prior authorization approved by a managed care
organization is carried over to health insurers, the public
employees insurance agency and all other managed care
organizations for three months if the services are provided
within the state.

(h) The health insurer shall use national best practice
guidelines to evaluate a prior authorization.

(1) If a prior authorization is rejected by the health
insurer and the health care practitioner who submitted the
prior authorization requests an appeal by peer review of the
decision to reject, the peer review shall be with a health care
practitioner similar in specialty, education, and background.
The health insurer’s medical director has the ultimate
decision regarding the appeal determination and the health
care practitioner has the option to consult with the medical
director after the peer-to-peer consultation. Time frames
regarding this appeal process shall take no longer than 30
days.

() (1) Any prescription written for an inpatient at the
time of discharge requiring a prior authorization shall not be
subject to prior authorization requirements and shall be
immediately approved for not less than three days:
Provided, That the cost of the medication does not exceed
$5,000 per day and the physician shall note on the
prescription or notify the pharmacy that the prescription is
being provided at discharge. After the three-day time frame,
a prior authorization must be obtained.
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(2) If the approval of a prior authorization requires a
medication substitution, the substituted medication shall be
as required under §30-5-1 et seq.

(k) In the event a health care practitioner has performed
an average of 30 procedures per year and in a six-month
time period has received a 100 percent prior approval rating,
the health insurer shall not require the health care
practitioner to submit a prior authorization for that
procedure for the next six months. At the end of the six-
month time frame, the exemption shall be reviewed prior to
renewal. This exemption is subject to internal auditing by
the health insurer at any time and may be rescinded if the
health insurer determines the health care practitioner is not
performing the procedure in conformity with the health
insurer’s benefit plan based upon the results of the health
insurer’s internal audit.

(I) The health insurer must accept and respond to
electronically submitted prior authorization requests for
pharmacy benefits by July 1, 2020, or if the health insurer is
currently accepting electronic prior authorization requests,
it shall have until January 1, 2020, to implement this
provision. The health insurer shall accept and respond to
prior authorizations through a secure electronic
transmission using the NCPDP SCRIPT Standard ePA
transactions.

(m) This section is effective for policy, contract, plans,
or agreements beginning on or after January 1, 2020. This
section applies to all policies, contracts, plans, or
agreements, subject to this article, that are delivered,
executed, issued, amended, adjusted, or renewed in this
state on or after the effective date of this section.

(n) The timeframes in this section are not applicable to
prior authorization requests submitted through telephone,
mail, or fax.
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ARTICLE 24. HOSPITAL SERVICE CORPORATIONS,

MEDICAL SERVICE CORPORATIONS, DENTAL
SERVICE CORPORATIONS, AND HEALTH SERVICE
CORPORATIONS.

§33-24-7s. Prior authorization.
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(a) As used in this section, the following words and
phrases have the meanings given to them in this section
unless the context clearly indicates otherwise:

“Episode of Care” means a specific medical problem,
condition, or specific illness being managed including tests,
procedures and rehabilitation initially requested by health
care practitioner, to be performed at the site of service,
excluding out of network care: Provided, That any
additional testing or procedures related or unrelated to the
specific medical problem, condition, or specific illness
being managed may require a separate prior authorization.

“National Council for Prescription Drug Programs
(NCPDP) SCRIPT Standard” means the NCPDP SCRIPT
Standard Version 201310 or the most recent standard
adopted by the United States Department of Health and
Human Services. Subsequently released versions may be
used provided that the new version is backward compatible
with the current version approved by the United States
Department of Health and Human Services;

“Prior Authorization” means obtaining advance
approval from a health insurer about the coverage of a
service or medication.

(b) The health insurer is required to develop prior
authorization forms and portals and shall accept one prior
authorization for an episode of care. These forms are
required to be placed in an easily identifiable and accessible
place on the health insurer’s webpage. The forms shall:

(1) Include instructions for the submission of clinical
documentation;
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(2) Provide an electronic notification confirming receipt
of the prior authorization request if forms are submitted
electronically;

(3) Contain a comprehensive list of all procedures,
services, drugs, devices, treatment, durable medical
equipment and anything else for which the health insurer
requires a prior authorization. This list shall delineate those
items which are bundled together as part of the episode of
care. The standard for including any matter on this list shall
be science-based using a nationally recognized standard.
This list is required to be updated at least quarterly to ensure
that the list remains current;

(4) Inform the patient if the health insurer requires a
plan member to use step therapy protocols. This must be
conspicuous on the prior authorization form. If the patient
has completed step therapy as required by the health insurer
and the step therapy has been unsuccessful, this shall be
clearly indicated on the form, including information
regarding medication or therapies which were attempted
and were unsuccessful; and

(5) Be prepared by October 1, 2019.

(c) The health insurer shall accept electronic prior
authorization requests and respond to the request through
electronic means by July 1, 2020. The health insurer is
required to accept an electronically submitted prior
authorization and may not require more than one prior
authorization form for an episode of care. If the health
insurer is currently accepting electronic prior authorization
requests, the health insurer shall have until January 1, 2020,
to implement the provisions of this section.

(d) If the health care practitioner submits the request for
prior authorization electronically, and all of the information
as required is provided, the health insurer shall respond to
the prior authorization request within seven days from the
day on the electronic receipt of the prior authorization
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request, except that the health insurer shall respond to the
prior authorization request within two days if the request is
for medical care or other service for a condition where
application of the time frame for making routine or non-life-
threatening care determinations is either of the following:

(1) Could seriously jeopardize the life, health, or safety
of the patient or others due to the patient’s psychological
state; or

(2) In the opinion of a health care practitioner with
knowledge of the patient’s medical condition, would subject
the patient to adverse health consequences without the care
or treatment that is the subject of the request.

(e) If the information submitted is considered
incomplete, the health insurer shall identify all deficiencies
and within two business days from the day on the electronic
receipt of the prior authorization request return the prior
authorization to the health care practitioner. The health care
practitioner shall provide the additional information
requested within three business days from the day the return
request is received by the health care practitioner or the prior
authorization is deemed denied and a new request must be
submitted.

(f) If the health insurer wishes to audit the prior
authorization or if the information regarding step therapy is
incomplete, the prior authorization may be transferred to the
peer review process.

(g) A prior authorization approved by a health insurer is
carried over to all other managed care organizations, health
insurers and the Public Employees Insurance Agency for
three months if the services are provided within the state.

(h) The health insurer shall use national best practice
guidelines to evaluate a prior authorization.

(1) If a prior authorization is rejected by the health
insurer and the health care practitioner who submitted the
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prior authorization requests an appeal by peer review of the
decision to reject, the peer review shall be with a health care
practitioner similar in specialty, education, and background.
The health insurer’s medical director has the ultimate
decision regarding the appeal determination and the health
care practitioner has the option to consult with the medical
director after the peer-to-peer consultation. Time frames
regarding this appeal process shall take no longer than 30
days.

() (1) Any prescription written for an inpatient at the
time of discharge requiring a prior authorization shall not be
subject to prior authorization requirements and shall be
immediately approved for not less than three days:
Provided, That the cost of the medication does not exceed
$5,000 per day and the physician shall note on the
prescription or notify the pharmacy that the prescription is
being provided at discharge. After the three-day time frame,
a prior authorization must be obtained.

(2) If the approval of a prior authorization requires a
medication substitution, the substituted medication shall be
as required under §30-5-1 et seq.

(k) In the event a health care practitioner has performed
an average of 30 procedures per year and in a six-month
time period has received a 100 percent prior approval rating,
the health insurer shall not require the health care
practitioner to submit a prior authorization for that
procedure for the next six months. At the end of the six-
month time frame, the exemption shall be reviewed prior to
renewal. This exemption is subject to internal auditing, at
any time, by the health insurer and may be rescinded if the
health insurer determines the health care practitioner is not
performing the procedure in conformity with the health
insurer’s benefit plan based upon the results of the health
insurer’s internal audit.

(I) The health insurer must accept and respond to
electronically submitted prior authorization requests for
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pharmacy benefits by July 1, 2020, or if the health insurer is
currently accepting electronic prior authorization requests,
it shall have until January 1, 2020, to implement this
provision. The health insurer shall accept and respond to
prior authorizations through a secure electronic
transmission using the NCPDP SCRIPT Standard ePA
transactions.

(m) This section is effective for policy, contract, plans,
or agreements beginning on or after January 1, 2020. This
section applies to all policies, contracts, plans, or
agreements, subject to this article, that are delivered,
executed, issued, amended, adjusted, or renewed in this
state on or after the effective date of this section.

(n) The timeframes in this section are not applicable to
prior authorization requests submitted through telephone,
mail, or fax.

ARTICLE 25. HEALTH CARE CORPORATIONS.

§33-25-8p. Prior authorization.
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(a) As used in this section, the following words and
phrases have the meanings given to them in this section
unless the context clearly indicates otherwise:

“Episode of Care” means a specific medical problem,
condition, or specific illness being managed including tests,
procedures and rehabilitation initially requested by health
care practitioner, to be performed at the site of service,
excluding out of network care: Provided, That any
additional testing or procedures related or unrelated to the
specific medical problem, condition, or specific illness
being managed may require a separate prior authorization.

“National Council for Prescription Drug Programs
(NCPDP) SCRIPT Standard” means the NCPDP SCRIPT
Standard Version 201310 or the most recent standard
adopted by the United States Department of Health and
Human Services. Subsequently released versions may be
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used provided that the new version is backward compatible
with the current version approved by the United States
Department of Health and Human Services;

“Prior Authorization” means obtaining advance
approval from a health insurer about the coverage of a
service or medication.

(b) The health insurer is required to develop prior
authorization forms and portals and shall accept one prior
authorization for an episode of care. These forms are
required to be placed in an easily identifiable and accessible
place on the health insurer’s webpage. The forms shall:

(1) Include instructions for the submission of clinical
documentation;

(2) Provide an electronic notification confirming receipt
of the prior authorization request if forms are submitted
electronically;

(3) Contain a comprehensive list of all procedures,
services, drugs, devices, treatment, durable medical
equipment and anything else for which the health insurer
requires a prior authorization. This list shall delineate those
items which are bundled together as part of the episode of
care. The standard for including any matter on this list shall
be science-based using a nationally recognized standard.
This list is required to be updated at least quarterly to ensure
that the list remains current;

(4) Inform the patient if the health insurer requires a
plan member to use step therapy protocols. This must be
conspicuous on the prior authorization form. If the patient
has completed step therapy as required by the health insurer
and the step therapy has been unsuccessful, this shall be
clearly indicated on the form, including information
regarding medication or therapies which were attempted
and were unsuccessful; and

(5) Be prepared by October 1, 2019.
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(c) The health insurer shall accept electronic prior
authorization requests and respond to the request through
electronic means by July 1, 2020. The health insurer is
required to accept an electronically submitted prior
authorization and may not require more than one prior
authorization form for an episode of care. If the health
insurer is currently accepting electronic prior authorization
requests, the health insurer shall have until January 1, 2020,
to implement the provisions of this section.

(d) If the health care practitioner submits the request for
prior authorization electronically, and all of the information
as required is provided, the health insurer shall respond to
the prior authorization request within seven days from the
day on the electronic receipt of the prior authorization
request, except that the health insurer shall respond to the
prior authorization request within two days if the request is
for medical care or other service for a condition where
application of the time frame for making routine or non-life-
threatening care determinations is either of the following:

(1) Could seriously jeopardize the life, health, or safety
of the patient or others due to the patient’s psychological
state; or

(2) In the opinion of a health care practitioner with
knowledge of the patient’s medical condition, would subject
the patient to adverse health consequences without the care
or treatment that is the subject of the request.

(e) If the information submitted is considered
incomplete, the health insurer shall identify all deficiencies
and within two business days from the day on the electronic
receipt of the prior authorization request return the prior
authorization to the health care practitioner. The health care
practitioner shall provide the additional information
requested within three business days from the day the return
request is received by the health care practitioner or the prior
authorization is deemed denied and a new request must be
submitted.
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(f) If the health insurer wishes to audit the prior
authorization or if the information regarding step therapy is
incomplete, the prior authorization may be transferred to the
peer review process.

(g) A prior authorization approved by a health insurer is
carried over to all other managed care organizations, health
insurers and the Public Employees Insurance Agency for
three months if the services are provided within the state.

(h) The health insurer shall use national best practice
guidelines to evaluate a prior authorization.

(1) If a prior authorization is rejected by the health
insurer and the health care practitioner who submitted the
prior authorization requests an appeal by peer review of the
decision to reject, the peer review shall be with a health care
practitioner similar in specialty, education, and background.
The health insurer’s medical director has the ultimate
decision regarding the appeal determination and the health
care practitioner has the option to consult with the medical
director after the peer-to-peer consultation. Time frames
regarding this appeal process shall take no longer than 30
days.

() (1) Any prescription written for an inpatient at the
time of discharge requiring a prior authorization shall not be
subject to prior authorization requirements and shall be
immediately approved for not less than three days:
Provided, That the cost of the medication does not exceed
$5,000 per day and the physician shall note on the
prescription or notify the pharmacy that the prescription is
being provided at discharge. After the three-day time frame,
a prior authorization must be obtained.

(2) If the approval of a prior authorization requires a
medication substitution, the substituted medication shall be
as required under §30-5-1 et seq.
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(k) In the event a health care practitioner has performed
an average of 30 procedures per year and in a six-month
time period has received a 100 percent prior approval rating,
the health insurer shall not require the health care
practitioner to submit a prior authorization for that
procedure for the next six months. At the end of the six-
month time frame, the exemption shall be reviewed prior to
renewal. This exemption is subject to internal auditing, at
any time, by the health insurer and may be rescinded if the
health insurer determines the health care practitioner is not
performing the procedure in conformity with the health
insurer’s benefit plan based upon the results of the health
insurer’s internal audit.

(I) The health insurer must accept and respond to
electronically submitted prior authorization requests for
pharmacy benefits by July 1, 2020, or if the health insurer is
currently accepting electronic prior authorization requests,
it shall have until January 1, 2020, to implement this
provision. The health insurer shall accept and respond to
prior authorizations through a secure -electronic
transmission using the NCPDP SCRIPT Standard ePA
transactions.

(m) This section is effective for policy, contract, plans,
or agreements beginning on or after January 1, 2020. This
section applies to all policies, contracts, plans, or
agreements, subject to this article, that are delivered,
executed, issued, amended, adjusted, or renewed in this
state on or after the effective date of this section.

(n) The timeframes in this section are not applicable to
prior authorization requests submitted through telephone,
mail, or fax.

ARTICLE 25A. HEALTH MAINTENANCE ORGANIZATION
ACT.

§33-25A-8s. Prior authorization.
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(a) As used in this section, the following words and
phrases have the meanings given to them in this section
unless the context clearly indicates otherwise:

“Episode of Care” means a specific medical problem,
condition, or specific illness being managed including tests,
procedures and rehabilitation initially requested by health
care practitioner, to be performed at the site of service,
excluding out of network care: Provided, That any
additional testing or procedures related or unrelated to the
specific medical problem, condition, or specific illness
being managed may require a separate prior authorization.

“National Council for Prescription Drug Programs
(NCPDP) SCRIPT Standard” means the NCPDP SCRIPT
Standard Version 201310 or the most recent standard
adopted by the United States Department of Health and
Human Services. Subsequently released versions may be
used provided that the new version is backward compatible
with the current version approved by the United States
Department of Health and Human Services;

“Prior Authorization” means obtaining advance
approval from a health maintenance organization about the
coverage of a service or medication.

(b) The health maintenance organization is required to
develop prior authorization forms and portals and shall
accept one prior authorization for an episode of care. These
forms are required to be placed in an easily identifiable and
accessible place on the health maintenance organization’s
webpage. The forms shall:

(1) Include instructions for the submission of clinical
documentation;

(2) Provide an electronic notification confirming receipt
of the prior authorization request if forms are submitted
electronically;
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(3) Contain a comprehensive list of all procedures,
services, drugs, devices, treatment, durable medical
equipment and anything else for which the health
maintenance organization requires a prior authorization.
This list shall also delineate those items which are bundled
together as part of the episode of care. The standard for
including any matter on this list shall be science-based using
a nationally recognized standard. This list is required to be
updated at least quarterly to ensure that the list remains
current;

(4) Inform the patient if the health maintenance
organization requires a plan member to use step therapy
protocols. This must be conspicuous on the prior
authorization form. If the patient has completed step
therapy as required by the health maintenance organization
and the step therapy has been unsuccessful, this shall be
clearly indicated on the form, including information
regarding medication or therapies which were attempted
and were unsuccessful; and

(5) Be prepared by October 1, 2019.

(c) The health maintenance organization shall accept
electronic prior authorization requests and respond to the
request through electronic means by July 1, 2020. The
health maintenance organization is required to accept an
electronically submitted prior authorization and may not
require more than one prior authorization form for an
episode of care. If the health maintenance organization is
currently accepting electronic prior authorization requests,
the health maintenance organization shall have until January
1, 2020, to implement the provisions of this section.

(d) If the health care practitioner submits the request for
prior authorization electronically, and all of the information
as required is provided, the health maintenance organization
shall respond to the prior authorization request within seven
days from the day on the electronic receipt of the prior
authorization request, except that the health maintenance
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organization shall respond to the prior authorization
request within two days if the request is for medical care
or other service for a condition where application of the
time frame for making routine or non-life-threatening care
determinations is either of the following:

(1) Could seriously jeopardize the life, health, or safety
of the patient or others due to the patient’s psychological
state; or

(2) In the opinion of a health care practitioner with
knowledge of the patient’s medical condition, would subject
the patient to adverse health consequences without the care
or treatment that is the subject of the request.

(e) If the information submitted is considered
incomplete, the health maintenance organization shall
identify all deficiencies and within two business days from
the day on the electronic receipt of the prior authorization
request return the prior authorization to the health care
practitioner. The health care practitioner shall provide the
additional information requested within three business days
from the day the return request is received by the health care
practitioner or the prior authorization is deemed denied and
a new request must be submitted.

(f) If the health maintenance organization wishes to
audit the prior authorization or if the information regarding
step therapy is incomplete, the prior authorization may be
transferred to the peer review process.

(g) A prior authorization approved by a health
maintenance organization is carried over to all other
managed care organizations, health insurers and the Public
Employees Insurance Agency for three months if the
services are provided within the state.

(h) The health maintenance organization shall use
national best practice guidelines to evaluate a prior
authorization.
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(1) If a prior authorization is rejected by the health
maintenance organization and the health care practitioner who
submitted the prior authorization requests an appeal by peer
review of the decision to reject, the peer review shall be with a
health care practitioner similar in specialty, education, and
background. The health maintenance organization’s medical
director has the ultimate decision regarding the appeal
determination and the health care practitioner has the option to
consult with the medical director after the peer-to-peer
consultation. Time frames regarding this appeal process shall
take no longer than 30 days.

() (1) Any prescription written for an inpatient at the
time of discharge requiring a prior authorization shall not be
subject to prior authorization requirements and shall be
immediately approved for not less than three days:
Provided, That the cost of the medication does not exceed
$5,000 per day and the physician shall note on the
prescription or notify the pharmacy that the prescription is
being provided at discharge. After the three-day time frame,
a prior authorization must be obtained.

(2) If the approval of a prior authorization requires a
medication substitution, the substituted medication shall be
as required under §30-5-1 et seq.

(k) In the event a health care practitioner has performed
an average of 30 procedures per year and in a six-month
time period has received a 100 percent prior approval rating,
the health maintenance organization shall not require the
health care practitioner to submit a prior authorization for
that procedure for the next six months. At the end of the six-
month time frame, the exemption shall be reviewed prior to
renewal. This exemption is subject to internal auditing, at
any time, by the health maintenance organization and may
be rescinded if the health maintenance organization
determines the health care practitioner is not performing the
procedure in conformity with the health maintenance
organization’s benefit plan based upon the results of the
health maintenance organization’s internal audit.
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(I) The health maintenance organization must accept
and respond to electronically submitted prior authorization
requests for pharmacy benefits by July 1, 2020, or if the
health maintenance organization are currently accepting
electronic prior authorization requests, it shall have until
January 1, 2020, to implement this provision. The health
maintenance organizations shall accept and respond to prior
authorizations through a secure electronic transmission
using the NCPDP SCRIPT Standard ePA transactions.

(m) This section is effective for policy, contract, plans,
or agreements beginning on or after January 1, 2020. This
section applies to all policies, contracts, plans, or
agreements, subject to this article, that are delivered,
executed, issued, amended, adjusted, or renewed in this
state on or after the effective date of this section.

(n) The timeframes in this section are not applicable to
prior authorization requests submitted through telephone,
mail, or fax.

@
CHAPTER 148

(H. B. 2474 - By Delegates Westfall, Azinger, Criss, D.
Jeffries, Hamrick, Mandt, Nelson, Espinosa and
Porterfield)

[Passed March 9, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 26, 2019.]

ACT to amend and reenact §33-7-9 of the Code of West
Virginia, 1931, as amended, relating to a reserving
methodology for health insurance and annuity contracts;
describing how the calendar year statutory valuation interest
rate should be calculated regarding certain annuities and
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guaranteed interest contracts; and prescribing the minimum
standard of valuation for health insurance contracts.

Be it enacted by the Legislature of West Virginia:
ARTICLE 7. ASSETS AND LIABILITIES.
§33-7-9. Standard Valuation Law.

1 (a) This section shall be known as the standard valuation
2 law. For the purposes of this section, the following
3 definitions apply on or after the operative date of the
4 valuation manual:

5 (1) The term “accident and health insurance” means
6 contracts that incorporate morbidity risk and provide
7 protection against economic loss resulting from accident,
8 sickness, or medical conditions and as may be specified in
9 the valuation manual.

10 (2) The term “appointed actuary” means a qualified
11 actuary who is appointed in accordance with the valuation
12 manual to prepare the actuarial opinion required in
13 subdivision (2), subsection (c) of this section.

14 (3) The term “company” means an entity that has
15 written, issued, or reinsured life insurance contracts,
16 accident and health insurance contracts, or deposit-type
17 contracts in this state and has at least one such policy in
18 force or on claim, or has written, issued, or reinsured life
19 insurance contracts, accident and health insurance contracts,
20 or deposit-type contracts in any state and is required to hold
21 acertificate of authority to write life insurance, accident and
22 health insurance, or deposit-type contracts in this state.

23 (4) The term “deposit-type contract” means contracts
24 that do not incorporate mortality or morbidity risks, and as
25 may be specified in the valuation manual.

26 (5) The term “life insurance” means contracts that
27 incorporate mortality risk, including annuity and pure
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endowment contracts, and as may be specified in the
valuation manual.

(6) The term “NAIC” means the National Association
of Insurance Commissioners.

(7) The term “policyholder behavior” means any action
a policyholder, contract holder, or any other person with the
right to elect options, such as a certificate holder, may take
under a policy or contract subject to this section including,
but not limited to, lapse, withdrawal, transfer, deposit,
premium payment, loan, annuitization, or benefit elections
prescribed by the policy or contract but excluding events of
mortality or morbidity that result in benefits prescribed in
their essential aspects by the terms of the policy or contract.

(8) The term “principle-based valuation” means a
reserve valuation that uses one or more methods or one or
more assumptions determined by the insurer and is required
to comply with subsection (0) of this section as specified in
the valuation manual.

(9) The term “qualified actuary” means an individual
who is qualified to sign the applicable statement of actuarial
opinion in accordance with the American Academy of
Actuaries qualification standards for actuaries signing such
statements and who meets the requirements specified in the
valuation manual.

(10) The term “tail risk” means a risk that occurs either
where the frequency of low probability events is higher than
expected under a normal probability distribution or where
there are observed events of very significant size or
magnitude.

(11) The term “valuation manual” means the manual of
valuation instructions adopted by the commissioner in
accordance with subsection (n) of this section.

(b) Reserve valuation. —
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61 (1) Policies and Contracts Issued Prior to the Operative
62 Date of the Valuation Manual. —

63 (A) The commissioner shall annually value, or cause to
64 Dbe valued, the reserve liabilities (hereinafter called reserves)
65 for all outstanding life insurance policies and annuity and
66 pure endowment contracts of every life insurance company
67 doing business in this state issued on or after January 1,
68 1958 and prior to the operative date of the valuation manual.
69 In calculating reserves, the commissioner may use group
70 methods and approximate averages for fractions of a year or
71 otherwise. In lieu of the valuation of the reserves herein
72 required of any foreign or alien company, the commissioner
73 may accept any valuation made, or caused to be made, by
74 the insurance supervisory official of any state or other
75 jurisdiction when the valuation complies with the minimum
76 standard provided in this section.

71 (B) Subsections (d), (e), (), (), (h), (1), () (k), (1), and
78 (m) of this section apply to all policies and contracts, as

79 appropriate, subject to this section issued on or after January
80 1, 1958 and prior to the operative date of the valuation
81 manual, and subsections (n) and (o) of this section do not
82 apply to any such policies and contracts.

83 (C) The minimum standard for the valuation of policies
84 and contracts issued prior to January 1, 1958 shall be that
85 provided by the laws in effect immediately prior to that date.

86 (2) Policies and contracts issued on or after the
87 operative date of the valuation manual. —

88 (A) The commissioner shall annually value, or cause to
89 be valued, the reserve liabilities (hereinafter called reserves)
90 for all outstanding life insurance contracts, annuity and pure
91 endowment contracts, accident and health contracts, and
92 deposit-type contracts of every company issued on or after
93 the operative date of the valuation manual. In lieu of the
94 valuation of the reserves required of a foreign or alien
95 company, the commissioner may accept a valuation made,
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or caused to be made, by the insurance supervisory official
of any state or other jurisdiction when the valuation
complies with the minimum standard provided in this
section.

(B) Subsection (n) and (o) of this section apply to all
policies and contracts issued on or after the operative date
of the valuation manual.

(¢) Actuarial opinion of reserves. —

(1) Actuarial Opinion Prior to the Operative Date of the
Valuation Manual. —

(A) General. — Every life insurance company doing
business in this state shall annually submit the opinion of a
qualified actuary as to whether the reserves and related
actuarial items held in support of the policies and contracts
specified by the commissioner by rule are computed
appropriately, are based on assumptions which satisfy
contractual provisions, are consistent with prior reported
amounts and comply with applicable laws of this state. The
commissioner shall define the specifics of this opinion and
add any other items deemed to be necessary to its scope.

(B) Actuarial analysis of reserves and assets supporting
the reserves. —

(1) Every life insurance company, except as exempted
by or pursuant to rule, shall also annually include in the
opinion required by paragraph (A) of this subdivision an
opinion of the same qualified actuary as to whether the
reserves and related actuarial items held in support of the
policies and contracts specified by the commissioner by
rule, when considered in light of the assets held by the
company with respect to the reserves and related actuarial
items, including, but not limited to, the investment earnings
on the assets and the considerations anticipated to be
received and retained under the policies and contracts, make
adequate provision for the company’s obligations under the
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policies and contracts, including, but not limited to, the
benefits under and expenses associated with the policies and
contracts.

(i1)) The commissioner may provide, by rule, for a
transition period for establishing any higher reserves that
the qualified actuary may deem necessary in order to render
the opinion required by this subdivision.

(C) Requirement for opinion under paragraph (B) of
this subdivision. — Each opinion required by paragraph (B)
of this subdivision shall be governed by the following
provisions:

(1) A memorandum in form and substance acceptable to
the commissioner as specified by rule shall be prepared to
support each actuarial opinion.

(i1) If the insurance company fails to provide a
supporting memorandum at the request of the commissioner
within a period specified by rule or the commissioner
determines that the supporting memorandum provided by
the insurance company fails to meet the standards
prescribed by the rules or is otherwise unacceptable to the
commissioner, the commissioner may engage a qualified
actuary at the expense of the company to review the opinion
and the basis for the opinion and prepare the supporting
memorandum required by the commissioner.

(D) Requirement for all opinions subject to this
subdivision. — Every opinion required by this subdivision
is governed by the following:

(i) The opinion shall be submitted with the annual
statement reflecting the valuation of such reserve liabilities
for each year ending on or after December 31, 1995.

(i1) The opinion shall apply to all business in force,
including individual and group health insurance plans, in
form and substance acceptable to the commissioner as
specified by rule.
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(i11) The opinion shall be based on standards adopted,
from time to time, by the actuarial standards board and on
such additional standards as the commissioner may by rule
prescribe.

(iv) In the case of an opinion required to be submitted
by a foreign or alien company, the commissioner may
accept the opinion filed by that company with the insurance
supervisory official of another state if the commissioner
determines that the opinion reasonably meets the
requirements applicable to a company domiciled in this
state.

(v) For the purposes of this subsection, “qualified
actuary” means a member in good standing of the American
Academy of Actuaries who meets the requirements set forth
in such regulations.

(vi) Except in cases of fraud or willful misconduct, the
qualified actuary is not liable for damages to any person
(other than the insurance company and the commissioner)
for any act, error, omission, decision, or conduct with
respect to the actuary’s opinion.

(vii) Disciplinary action by the commissioner against
the company or the qualified actuary shall be defined in
rules by the commissioner.

(viii) Except as provided in subparagraphs (xii), (xiii),
and (xiv) of this paragraph, documents, materials or other
information in the possession or control of the
commissioner that are a memorandum in support of the
opinion and any other material provided by the company to
the commissioner in connection therewith are confidential
by law and privileged, exempt from disclosure under §29A-
1-1 et seq. of this code and are not to be subject to subpoena
and, additionally, are not subject to discovery or admissible
in evidence in any private civil action. However, the
commissioner is authorized to use the documents, materials,
or other information in the furtherance of any regulatory or
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legal action brought as a part of the commissioner’s official
duties.

(ix) Neither the commissioner nor any person who
received documents, materials, or other information while
acting under the authority of the commissioner is permitted
or required to testify in any private civil action concerning
any confidential documents, materials, or information
subject to subparagraph (viii) of this paragraph.

(x) In order to assist in the performance of the
commissioner’s duties, the commissioner:

(I) May share documents, materials, or other
information, including the confidential and privileged
documents, materials, or information subject to
subparagraph (viii) of this paragraph with other state,
federal, and international regulatory agencies, with the
NAIC and its affiliates and subsidiaries, and with state,
federal, and international law-enforcement authorities,
provided that the recipient agrees to maintain the
confidentiality and privileged status of the document,
material or other information;

(IT) May receive documents, materials, or information,
including otherwise confidential and privileged documents,
materials or information, from the NAIC and its affiliates
and subsidiaries, and from regulatory and law-enforcement
officials of other foreign or domestic jurisdictions, and shall
maintain as confidential or privileged any document,
material, or information received with notice or the
understanding that it is confidential or privileged under the
laws of the jurisdiction that is the source of the document,
material, or information; and

(IIT) May enter into agreements governing sharing and
use of information consistent with this subparagraph and
subparagraphs (viii) and (ix) of this paragraph.
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(x1) No waiver of any applicable privilege or claim of
confidentiality in the documents, materials, or information
occurs as a result of disclosure to the commissioner under
this subsection or as a result of sharing as authorized in
subparagraph (x) of this paragraph.

(xi1) A memorandum in support of the opinion, and any
other material provided by the company to the
commissioner in connection with the memorandum, may be
subject to subpoena for the purpose of defending an action
seeking damages from the actuary submitting the
memorandum by reason of an action required by this
subsection or by rules.

(xiii) The memorandum or other material may otherwise
be released by the commissioner with the written consent of
the company or to the American Academy of Actuaries
upon request stating that the memorandum or other material
is required for the purpose of professional disciplinary
proceedings and setting forth procedures satisfactory to the
commissioner for preserving the confidentiality of the
memorandum or other material.

(xiv) Once any portion of the confidential memorandum
is cited by the company in its marketing or is cited before a
governmental agency other than a state insurance
department or is released by the company to the news
media, all portions of the confidential memorandum shall be
no longer confidential.

(2) Actuarial Opinion of Reserves after the Operative
Date of the Valuation Manual. —

(A) General. — Every company with outstanding life
insurance contracts, accident and health insurance contracts,
or deposit-type contracts in this state and subject to rule of
the commissioner shall annually submit the opinion of the
appointed actuary as to whether the reserves and related
actuarial items held in support of the policies and contracts
are computed appropriately, are based on assumptions that
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satisfy contractual provisions, are consistent with prior
reported amounts and comply with applicable laws of this
state. The valuation manual will prescribe the specifics of
this opinion including any items deemed to be necessary to
its scope.

(B) Actuarial Analysis of Reserves and Assets
Supporting Reserves. — Every company with outstanding
life insurance contracts, accident and health insurance
contracts, or deposit-type contracts in this state and subject
to rule of the commissioner, except as exempted in the
valuation manual, shall also annually include in the opinion
required by paragraph (A) of this subdivision, an opinion of
the same appointed actuary as to whether the reserves and
related actuarial items held in support of the policies and
contracts specified in the wvaluation manual, when
considered in light of the assets held by the company with
respect to the reserves and related actuarial items, including,
but not limited to, the investment earnings on the assets and
the considerations anticipated to be received and retained
under the policies and contracts, make adequate provision
for the company’s obligations under the policies and
contracts, including, but not limited to, the benefits under
and expenses associated with the policies and contracts.

(C) Requirement for opinion under paragraph (B) of
this subdivision. — Each opinion required by paragraph (B)
of this subdivision shall be governed by the following:

(i) A memorandum, in form and substance as specified
in the valuation manual, and acceptable to the
commissioner, shall be prepared to support each actuarial
opinion.

(i) If the insurance company fails to provide a
supporting memorandum at the request of the commissioner
within a period specified in the valuation manual or the
commissioner determines that the supporting memorandum
provided by the insurance company fails to meet the
standards prescribed by the valuation manual or is otherwise
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unacceptable to the commissioner, the commissioner may
engage a qualified actuary at the expense of the company to
review the opinion and the basis for the opinion and prepare
the supporting memorandum required by the commissioner.

(D) Requirement for all opinions subject to this
subdivision. — Every opinion required by this subdivision
is governed by the following:

(1) The opinion shall be in form and substance as
specified in the valuation manual and acceptable to the
commissioner.

(i1)) The opinion shall be submitted with the annual
statement reflecting the valuation of the reserve liabilities
for each year ending on or after the operative date of the
valuation manual.

(i11) The opinion shall apply to all policies and contracts
subject to paragraph (B) of this subdivision, plus other
actuarial liabilities as may be specified in the valuation
manual.

(iv) The opinion shall be based on standards adopted
from time to time by the Actuarial Standards Board or its
successor, and on such additional standards as may be
prescribed in the valuation manual.

(v) In the case of an opinion required to be submitted by
a foreign or alien company, the commissioner may accept
the opinion filed by that company with the insurance
supervisory official of another state if the commissioner
determines that the opinion reasonably meets the
requirements applicable to a company domiciled in this
state.

(vi) Except in cases of fraud or willful misconduct, the
appointed actuary is not liable for damages to any person,
other than the insurance company and the commissioner, for
any act, error, omission, decision, or conduct with respect
to the appointed actuary’s opinion.
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(vii) Disciplinary action by the commissioner against
the company or the appointed actuary shall be defined in
rules.

(d) Computation of minimum standards. — Except as
otherwise provided in subsections (e), (f), and (m) of this
section, the minimum standard for the valuation of all
policies and contracts issued prior to January 1, 1958 shall
be that provided by the laws in effect immediately prior to
that date. Except as otherwise provided in subsections (e),
(f), and (m) of this section, the minimum standard for the
valuation of all policies and contracts issued on or after
January 1, 1958 of this section shall be the commissioners
reserve valuation methods defined in subsections (g), (h),
(k), and (m) of this section, three and one-half percent
interest or in the case of life insurance policies and
contracts, other than annuity and pure endowment contracts,
issued on or after June 1, 1974, four percent interest for
policies issued prior to April 6, 1977, five and one-half
percent interest for single premium life insurance policies,
and four and one-half percent interest for all other policies
issued on and after April 6, 1977, and the following tables:

(1) For all ordinary policies of life insurance issued on
the standard basis, excluding any disability and accidental
death benefits in the policies:

(A) The commissioner’s 1941 standard ordinary
mortality table for policies issued prior to the operative date
of §33-13-30(e) of this code;

(B) The commissioner’s 1958 standard ordinary
mortality table for policies issued on or after the operative
date of §33-13-30(e) of this code and prior to the operative
date of §33-13-30(g) of this code: Provided, That for any
category of policies issued on female risks, all modified net
premiums and present values referred to in this section may
be calculated according to an age not more than six years
younger than the actual age of the insured; and
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(C) For policies issued on or after the operative date of
§33-13-30(g) of this code:

(i) The commissioner’s 1980 standard ordinary
mortality table;

(i1) At the election of the company for any one or more
specified plans of life insurance, the commissioner’s 1980
standard ordinary mortality table with 10 year select
mortality factors; or

(i11) Any ordinary mortality table adopted after the year
1980 by the NAIC that is approved by rule promulgated by
the commissioner for use in determining the minimum
standard of valuation for the policies.

(2) For all industrial life insurance policies issued on the
standard basis, excluding any disability and accidental death
benefits in the policies: the 1941 standard industrial
mortality table for policies issued prior to the operative date
of §33-13-30(f) of this code and for policies issued on or
after the operative date, the commissioner’s 1961 standard
industrial mortality table or any industrial mortality table
adopted after the year 1980 by the NAIC that is approved
by rule promulgated by the commissioner for use in
determining the minimum standard of valuation for the
policies.

(3) For individual annuity and pure endowment
contracts, excluding any disability and accidental death
benefits in policies: the 1937 standard annuity mortality
table or, at the option of the company, the annuity mortality
table for 1949, ultimate, or any modification of either of
these tables approved by the commissioner.

(4) For group annuity and pure endowment contracts,
excluding any disability and accidental death benefits in the
policies: The group annuity mortality table for 1951, any
modification of the table approved by the commissioner or,
at the option of the company, any of the tables or
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modifications of tables specified for individual annuity and
pure endowment contracts.

(5) For total and permanent disability benefits in or
supplementary to ordinary policies or contracts: for policies
or contracts issued on or after January 1, 1966, the tables of
period two disablement rates and the 1930 to 1950
termination rates of the 1952 disability study of the society
of actuaries, with due regard to the type of benefit or any
tables of disablement rates and termination rates adopted
after the year 1980 by the NAIC that are approved by rule
promulgated by the commissioner for use in determining the
minimum standard of valuation for the policies; for policies
or contracts issued on or after January 1, 1961, and prior to
January 1, 1966, either those tables or, at the option of the
company, the Class (3) disability table (1926); and for
policies issued prior to January 1, 1961, the Class (3)
disability table (1926). Any such table shall, for active lives,
be combined with a mortality table permitted for calculating
the reserves for life insurance policies.

(6) For accidental death benefits in or supplementary to
policies issued on or after January 1, 1966, the 1959
accidental death benefits table or any accidental death
benefits table adopted after the year 1980 by the NAIC that
is approved by rules promulgated by the commissioner for
use in determining the minimum standard of valuation for
the policies, for policies issued on or after January 1, 1961,
and prior to January 1, 1966, either such table or, at the
option of the company, the intercompany double indemnity
mortality table; and for policies issued prior to January 1,
1961, the intercompany double indemnity mortality table.
Either table shall be combined with a mortality table for
calculating the reserves for life insurance policies.

(7) For group life insurance, life insurance issued on the
substandard basis, and other special benefits: Tables as may
be approved by the commissioner.
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(e) Computation of minimum standard for annuities. —
Except as provided in subsection (f) of this section, the
minimum standard for the valuation of all individual
annuity and pure endowment contracts issued on or after the
operative date of this subsection, and for all annuities and
pure endowments purchased on or after the operative date
under group annuity and pure endowment contracts, shall be
the commissioner’s reserve valuation methods defined in
subsections (g) and (h) of this section and the following
tables and interest rates:

(1) For individual annuity and pure endowment
contracts issued prior to April 6, 1977, excluding any
disability and accidental death benefits in the contracts: The
1971 individual annuity mortality table or any modification
of this table approved by the commissioner and six percent
interest for single premium immediate annuity contracts and
four percent interest for all other individual annuity and pure
endowment contracts;

(2) For individual single premium immediate annuity
contracts issued on or after April 6, 1977, excluding any
disability and accidental death benefits in the contracts: The
1971 individual annuity mortality table or any individual
annuity mortality table adopted after the year 1980 by the
NAIC that is approved by rule promulgated by the
commissioner for use in determining the minimum standard
of valuation for the contracts or any modification of these
tables approved by the commissioner and seven and one-
half percent interest;

(3) For individual annuity and pure endowment
contracts issued on or after April 6, 1977, other than single
premium immediate annuity contracts, excluding any
disability and accidental death benefits in those contracts:
The 1971 individual annuity mortality table or any
individual annuity mortality table adopted after the year
1980 by the NAIC that is approved by rule promulgated by
the commissioner for use in determining the minimum
standard of valuation for the contracts or any modification
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of these tables approved by the commissioner and five and
one-half percent interest for single premium deferred
annuity and pure endowment contracts and four and one-
half percent interest for all other individual annuity and pure
endowment contracts;

(4) For all annuities and pure endowments purchased
prior to April 6, 1977, under group annuity and pure
endowment contracts, excluding any disability and
accidental death benefits purchased under those contracts:
The 1971 group annuity mortality table or any modification
of this table approved by the commissioner and six percent
interest;

(5) For all annuities and pure endowments purchased on
or after April 6, 1977, under group annuity and pure
endowment contracts, excluding any disability and
accidental death benefits purchased under the contracts: The
1971 group annuity mortality table or any group annuity
mortality table adopted after the year 1980 by the NAIC that
is approved by rule promulgated by the commissioner for
use in determining the minimum standard of valuation for
annuities and pure endowments or any modification of these
tables approved by the commissioner and seven and one-
half percent interest.

After June 3, 1974, any company may file with the
commissioner a written notice of its election to comply with
the provisions of this subsection after a specified date before
January 1, 1979, which shall be the operative date of this
subsection for the company provided, if a company makes
no election, the operative date of this section for the
company shall be January 1, 1979.

(f) Computation of minimum standard by calendar year
of issue. —

(1) The interest rates used in determining the minimum
standard for the valuation of the following shall be the
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calendar year statutory valuation interest rates as defined in
this section:

(A) All life insurance policies issued in a particular
calendar year, on or after the operative date of §33-13-30(g)
of this code, as amended;

(B) All individual annuity and pure endowment
contracts issued in a particular calendar year on or after
January 1, 1982;

(C) All annuities and pure endowments purchased in a
particular calendar year on or after January 1, 1982, under
group annuity and pure endowment contracts; and

(D) The net increase, if any, in a particular calendar year
after January 1, 1982, in amounts held under guaranteed
interest contracts.

(2) Calendar year statutory valuation interest rates. —

(A) The calendar year statutory valuation interest rates,
I, shall be determined as follows and the results rounded to
the nearer one quarter of one percent:

(i) For life insurance: I =.03 + W(R1 - .03) + W/2(R2 -
.09);

(i) For single premium immediate annuities and for
annuity benefits involving life contingencies arising from
other annuities with cash settlement options and from
guaranteed interest contracts with cash settlement options: I
=.03+W(R-.03)

Where R1 is the lesser of R and .09; R2 is the greater of
R and .09; R is the reference interest rate defined in this
subsection; and W is the weighting factor defined in this
subsection;

(ii1) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
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valued on an issue-year basis, except as stated in
subparagraph (ii) of this paragraph, the formula for life
insurance stated in subparagraph (i) of this paragraph shall
apply to annuities and guaranteed interest contracts with
guarantee durations in excess of ten years and the formula
for single premium immediate annuities stated in
subparagraph (ii) of this paragraph shall apply to annuities
and guaranteed interest contracts with guarantee duration of
10 years or less;

(iv) For other annuities with no cash settlement options
and for guaranteed interest contracts with no cash settlement
options, the formula for single premium immediate
annuities stated in subparagraph (i1) of this paragraph shall

apply;

(v) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
valued on a change in fund basis, the formula for single
premium immediate annuities stated in subparagraph (ii) of
this paragraph shall apply.

(B) However, if the calendar year statutory valuation
interest rate for any life insurance policies issued in any
calendar year determined without reference to this sentence
differs from the corresponding actual rate for similar
policies issued in the immediately preceding calendar year
by less than one half of one percent, the calendar year
statutory valuation interest rate for the life insurance
policies shall be equal to the corresponding actual rate for
the immediately preceding calendar year. For purposes of
applying the immediately preceding sentence, the calendar
year statutory valuation interest rate for life insurance
policies issued in a calendar year shall be determined for the
year 1980 (using the reference interest rate defined for the
year 1979) and shall be determined for each subsequent
calendar year regardless of when §33-13-30(g) of this code,
as amended, becomes operative.

(3) Weighting factors. —
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(A) The weighting factors referred to in the formulas
stated above are given in the following tables:

(1) Weighting factors for life insurance:
Guarantee duration of 10 years or less: .50

Guarantee duration of more than 10 years but not more
than 20 years: .45

Guarantee duration of more than 20 years: .35

For life insurance, the guarantee duration is the
maximum number of years the life insurance can remain in
force on a basis guaranteed in the policy or under options to
convert to plans of life insurance with premium rates or
nonforfeiture values or both which are guaranteed in the
original policy;

(i1)) Weighting factor for single premium immediate
annuities and for annuity benefits involving life
contingencies arising from other annuities with cash
settlement options and guaranteed interest contracts with
cash settlement options: .80;

(iii)) Weighting factors for other annuities and for
guaranteed interest contracts, except as stated in
subparagraph (ii) of this paragraph, shall be as specified in
clauses (I), (II), and (III) of this subparagraph, according to
the rules and definitions in clauses (IV), (V), and (VI) of this
subparagraph:

(I) For annuities and guaranteed interest contracts
valued on an issue year basis, the following weighting
factors shall apply:

Guarantee duration of five years or less: Plan Type A -
.80; Plan Type B - .60; Plan Type C - .50
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Guarantee duration of more than five years but not more
than 10 years: Plan Type A - .75; Plan Type B - .60; Plan
Type C - .50

Guarantee duration of more than 10 years but not more
than 20 years: Plan Type A - .65; Plan Type B - .50; Plan
Type C - 45

Guarantee duration of more than 20 years: Plan Type A
- .45; Plan Type B - .35; Plan Type C - .35

(I) For annuities and guaranteed interest contracts
valued on a change in fund basis, the factors shown in clause
(I) of this subparagraph increased by:

Plan Type A - .15; Plan Type B - .25; Plan Type C - .05

(III) For annuities and guaranteed interest contracts
valued on an issue-year basis (other than those with no cash
settlement options) which do not guarantee interest on
considerations received more than one year after issue or
purchase and for annuities and guaranteed interest contracts
valued on a change in fund basis which do not guarantee
interest rates on considerations received more than 12
months beyond the valuation date, the factors shown in
clause (I) of this subparagraph or derived in clause (II) of
this subparagraph increased by:

Plan Type A - .05; Plan Type B - .05; Plan Type C - .05

(IV) For other annuities with cash settlement options
and guaranteed interest contracts with cash settlement
options, the guarantee duration is the number of years for
which the contract guarantees interest rates in excess of the
calendar year statutory valuation interest rate for life
insurance policies with guarantee duration in excess of 20
years. For other annuities with no cash settlement options
and for guaranteed interest contracts with no cash settlement
options, the guaranteed duration is the number of years from
the date of issue or date of purchase to the date annuity
benefits are scheduled to commence.
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(V) Plan type as used in the above tables is defined as
follows:

Plan Type A:

At any time policyholder may withdraw funds only: (1)
With an adjustment to reflect changes in interest rates or
asset values since receipt of the funds by the insurance
company; or (2) without such adjustment but in installments
over five years or more; or (3) as an immediate life annuity;
or (4) no withdrawal permitted;

Plan Type B:

Before expiration of the interest rate guarantee,
policyholder may withdraw funds only: (1) With an
adjustment to reflect changes in interest rates or asset values
since receipt of the funds by the insurance company; or (2)
without such adjustment but in installments over five years
or more; or (3) no withdrawal permitted. At the end of
interest rate guarantee, funds may be withdrawn without
such adjustment in a single sum or installments over less
than five years;

Plan Type C:

Policyholder may withdraw funds before expiration of
interest rate guarantee in a single sum or installments over
less than five years either: (1) Without adjustment to reflect
changes in interest rates or asset values since receipt of the
funds by the insurance company; or (2) subject only to a
fixed surrender charge stipulated in the contract as a
percentage of the fund.

(VD) A company may elect to value guaranteed interest
contracts with cash settlement options and annuities with
cash settlement options on either an issue-year basis or on a
change in fund basis. Guaranteed interest contracts with no
cash settlement options and other annuities with no cash
settlement options must be valued on an issue-year basis. As
used in this section, an issue-year basis of valuation refers
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to a valuation basis under which the interest rate used to
determine the minimum valuation standard for the entire
duration of the annuity or guaranteed interest contract is the
calendar year valuation interest rate for the year of issue or
year of purchase of the annuity or guaranteed interest
contract and the change in fund basis of valuation refers to
a valuation basis under which the interest rate used to
determine the minimum valuation standard applicable to
each change in the fund held under the annuity or
guaranteed interest contract is the calendar year valuation
interest rate for the year of the change in the fund.

(4) The reference interest rate. —

(A) Reference interest rate referred to in subdivision (2)
of this subsection is defined as follows:

(i) For all life insurance, the lesser of the average over a
period of 36 months and the average over a period of 12
months, ending on June 30 of the calendar year next
preceding the year of issue, of the monthly average of the
composite yield on seasoned corporate bonds as published
by Moody’s Investors Service, Inc.;

(i) For single premium immediate annuities and for
annuity benefits involving life contingencies arising from
other annuities with cash settlement options and guaranteed
interest contracts with cash settlement options, the average
over a period of 12 months, ending on June 30 of the
calendar year of issue or year of purchase, of the monthly
average of the composite yield on seasoned corporate bonds
as published by Moody’s Investors Service, Inc.;

(i11) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
valued on a year of issue basis, except as stated in
subparagraph (ii) of this paragraph, with guarantee duration
in excess of 10 years, the lesser of the average over a period
of 36 months and the average over a period of 12 months,
ending on June 30 of the calendar year of issue or purchase,
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of the monthly average of the composite yield on seasoned
corporate bonds as published by Moody’s Investors Service,
Inc.;

(iv) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
valued on a year of issue basis, except as stated in
subparagraph (ii) of this paragraph, with guarantee duration
of 10 years or less, the average over a period of 12 months,
ending on June 30 of the calendar year of issue or purchase,
of the monthly average of the composite yield on seasoned
corporate bonds as published by Moody’s Investors Service,
Inc.;

(v) For other annuities with no cash settlement options
and for guaranteed interest contracts with no cash settlement
options, the average over a period of 12 months, ending on
June 30 of the calendar year of issue or purchase, of the
monthly average of the composite yield on seasoned
corporate bonds as published by Moody’s Investors Service,
Inc.; and

(vi) For other annuities with cash settlement options and
guaranteed interest contracts with cash settlement options,
valued on a change in fund basis, except as stated in
subparagraph (i1) of this paragraph, the average over a
period of 12 months, ending on June 30 of the calendar year
of the change in the fund, of the monthly average of the
composite yield on seasoned corporate bonds as published
by Moody’s Investors Service, Inc.

(5) Alternative method for determining reference
interest rates. —

In the event that the monthly average of the composite
yield on seasoned corporate bonds is no longer published by
Moody’s Investors Service, Inc., or in the event that the
NAIC determines that the monthly average of the composite
yield on seasoned corporate bonds as published by Moody’s
Investors Service, Inc., is no longer appropriate for the
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determination of the reference interest rate, then an
alternative method for determination of the reference
interest rate, which is adopted by the NAIC and approved
by rule promulgated by the commissioner, may be
substituted.

(g) Reserve valuation method: Life insurance and
endowment benefits. —

(1) Except as otherwise provided in subsections (h), (k),
and (m) of this section, reserves according to the
commissioner’s reserve valuation method for the life
insurance and endowment benefits of policies providing for
a uniform amount of insurance and requiring the payment
of uniform premiums shall be the excess, if any, of the
present value, at the date of valuation, of the future
guaranteed benefits provided by the policies, over the then
present value of any future modified net premiums therefor.
The modified net premiums for any such policy shall be the
uniform percentage of the respective contract premiums for
the benefits that the present value, at the date of issue of the
policy, of all the modified net premiums shall be equal to
the sum of the then present value of the benefits provided
by the policy and the excess of paragraph (A) of this
subdivision over paragraph (B) of this subdivision, as
follows:

(A) A net level annual premium equal to the present
value, at the date of issue, of such benefits provided for after
the first policy year, divided by the present value, at the date
of issue, of an annuity of one per annum payable on the first
and each subsequent anniversary of such policy on which a
premium falls due: Provided, That such net level annual
premium shall not exceed the net level annual premium on
the 19 year premium whole life plan for insurance of the
same amount at an age one year higher than the age at issue
of such policy.

(B) A net one-year term premium for such benefits
provided for in the first policy year.
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(2) For any life insurance policy issued on or after
January 1, 1985, for which the contract premium in the first
policy year exceeds that of the second year and for which
no comparable additional benefit is provided in the first year
for such excess and which provides an endowment benefit
or a cash surrender value or a combination thereof in an
amount greater than such excess premium, the reserve
according to the commissioner’s reserve valuation method
as of any policy anniversary occurring on or before the
assumed ending date defined herein as the first policy
anniversary on which the sum of any endowment benefit
and any cash surrender value then available is greater than
such excess premium shall, except as otherwise provided in
subsection (k) of this section, be the greater of the reserve
as of such policy anniversary calculated as described in
subdivision (1) of this subsection and the reserve as of the
policy anniversary calculated as described in that
subdivision, but with: (i) The value defined in subdivision
(1) of this subsection being reduced by 15 percent of the
amount of such excess first-year premium; (ii) all present
values of benefits and premiums being determined without
reference to premiums or benefits provided by the policy
after the assumed ending date; (iii) the policy being assumed
to mature on the date as an endowment; and (iv) the cash
surrender value provided on such date being considered as
an endowment benefit. In making the above comparison, the
mortality and interest bases stated in subsections (d) and (f)
of this section shall be used.

(3) Reserves according to the commissioner’s reserve
valuation method shall be calculated by a method consistent
with the principles of subdivisions (1) and (2) of this
subsection for:

(A) Life insurance policies providing for a varying
amount of insurance or requiring the payment of varying
premiums;

(B) Group annuity and pure endowment contracts
purchased under a retirement plan or plan of deferred
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compensation, established or maintained by an employer
(including a partnership or sole proprietorship) or by an
employee organization, or by both, other than a plan
providing individual retirement accounts or individual
retirement annuities under section 408 of the Internal
Revenue Code (26 U.S.C. §408) as now or hereafter
amended;

(C) Disability and accidental death benefits in all
policies and contracts; and

(D) All other benefits, except life insurance and
endowment benefits in life insurance policies and benefits
provided by all other annuity and pure endowment
contracts.

(h) Reserve valuation method: Annuity and pure
endowment benefits. —

(1) This subsection shall apply to all annuity and pure
endowment contracts other than group annuity and pure
endowment contracts purchased under a retirement plan or
plan of deferred compensation established or maintained by
an employer (including a partnership or sole proprietorship)
or by an employee organization, or by both, other than a
plan providing individual retirement accounts or individual
retirement annuities under section 408 of the Internal
Revenue Code (26 U.S.C. §408) as now or hereafter
amended.

(2) Reserves according to the commissioner’s annuity
reserve method for benefits under annuity or pure
endowment contracts, excluding any disability and
accidental death benefits in the contracts, shall be the
greatest of the respective excesses of the present values, at
the date of valuation, of the future guaranteed benefits,
including guaranteed nonforfeiture benefits, provided by the
contracts at the end of each respective contract year over the
present value, at the date of valuation, of any future
valuation considerations derived from future gross
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considerations, required by the terms of the contract, that
become payable prior to the end of the respective contract
year. The future guaranteed benefits shall be determined by
using the mortality table, if any, and the interest rate, or
rates, specified in the contracts for determining guaranteed
benefits. The valuation considerations are the portions of the
respective gross considerations applied under the terms of
the contracts to determine nonforfeiture values.

(1) Minimum reserves. —

(1) In no event shall a company’s aggregate reserves for
all life insurance policies, excluding disability and
accidental death benefits, issued on or after January 1, 1958
be less than the aggregate reserves calculated in accordance
with the methods set forth in subsections (g), (h), (k), and
(1) of this section and the mortality table or tables and rate
or rates of interest used in calculating nonforfeiture benefits
for the policies.

(2) In no event shall the aggregate reserves for all
policies, contracts, and benefits be less than the aggregate
reserves determined by the qualified actuary to be necessary
to render the opinion required by subsection (c) of this
section.

(j) Optional reserve calculation. —

(1) Reserves for all policies and contracts issued prior
to January 1, 1958 may be calculated, at the option of the
company, according to any standards which produce greater
aggregate reserves for all policies and contracts than the
minimum reserves required by the laws in effect
immediately prior to such date.

(2) Reserves for any category of policies, contracts or
benefits as established by the commissioner issued on or
after January 1, 1958 may be calculated, at the option of the
company, according to any standards which produce greater
aggregate reserves for such category than those calculated
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according to the minimum standard herein provided, but the
rate or rates of interest used for policies and contracts, other
than annuity and pure endowment contracts, shall not be
higher than the corresponding rate or rates of interest used
in calculating any nonforfeiture benefits provided therein.

(3) Any company which at any time shall have adopted
any standard of valuation producing greater aggregate
reserves than those calculated according to the minimum
standard herein provided may, with the approval of the
commissioner, adopt any lower standard of valuation, but
not lower than the minimum herein provided: Provided,
That for the purposes of this section, the holding of
additional reserves previously determined by the appointed
actuary to be necessary to render the opinion required by
subsection (c) of this section shall not be considered to be
the adoption of a higher standard of valuation.

(k) Reserve calculation: Valuation net premium
exceeding the gross premium charged. —

(1) If in any contract year the gross premium charged by
any life insurance company on any policy or contract is less
than the valuation net premium for the policy or contract
calculated by the method used in calculating the reserve
thereon but using the minimum valuation standards of
mortality and rate of interest, the minimum reserve required
for the policy or contract shall be the greater of either the
reserve calculated according to the mortality table, rate of
interest, and method actually used for the policy or contract
or the reserve calculated by the method actually used for the
policy or contract but using the minimum valuation
standards of mortality and rate of interest and replacing the
valuation net premium by the actual gross premium in each
contract year for which the valuation net premium exceeds
the actual gross premium. The minimum valuation
standards of mortality and rate of interest referred to in this
section are those standards stated in subsections (d) and (f)
of this section: Provided, That for any life insurance policy
issued on or after January 1, 1985, for which the gross
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premium in the first policy year exceeds that of the second
year and for which no comparable additional benefit is
provided in the first year for such excess and which provides
an endowment benefit or a cash surrender value or a
combination thereof in an amount greater than the excess
premium, the foregoing provisions of this subsection shall
be applied as if the method actually used in calculating the
reserve for the policy were the method described in
subsection (g) of this section, ignoring subdivision (2) of
said subsection.

(2) The minimum reserve at each policy anniversary of
such a policy shall be the greater of the minimum reserve
calculated in accordance with subsection (g) of this section,
including subdivision (2) of said subsection, and the
minimum reserve calculated in accordance with this
subsection.

(1) Reserve calculation: Indeterminate premium plans. —

In the case of any plan of life insurance which
provides for future premium determination, the amounts
of which are to be determined by the insurance company
based on then estimates of future experience, or in the
case of any plan of life insurance or annuity which is of
such a nature that the minimum reserves cannot be
determined by the methods described in subsections (g),
(h), and (k) of this section, the reserves which are held
under any such plan must:

(1) Be appropriate in relation to the benefits and the
pattern of premiums for that plan; and

(2) Be computed by a method which is consistent with
the principles of this standard valuation law as determined
by rules promulgated by the commissioner.

(m) Minimum standard for accident and health
insurance contracts. —
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For accident and health insurance contracts issued on or
after the operative date of the valuation manual, the standard
prescribed in the valuation manual is the minimum standard
of valuation required under subdivision (2), subsection (b)
of this section. For accident and sickness insurance
contracts issued on or after January 1, 1958 and prior to the
operative date of the valuation manual, the minimum
standard of valuation is the standard adopted by the
commissioner by rule.

(n) Valuation manual for policies issued on or after the
operative date of the valuation manual. —

(1) The commissioner shall promulgate emergency
rules adopting a valuation manual that is substantially
similar to the valuation manual approved by the NAIC and
any amendments to the manual as may be subsequently
approved by the NAIC, and the rules shall be effective in
accordance with subdivisions (2) and (3) of this subsection.

(2) The operative date of the valuation manual is
January 1 of the first calendar year following the first July 1
as of which all of the following have occurred:

(A) The valuation manual has been adopted by the
NAIC by an affirmative vote of at least 42 members, or
three-fourths of the members voting, whichever is greater;

(B) The Standard Valuation Law, as amended by the
NAIC in 2009, or legislation including substantially similar
terms and provisions, has been enacted by states
representing greater than 75 percent of the direct premiums
written as reported in the following annual statements
submitted for 2008: Life, accident, and health annual
statements; health annual statements; and fraternal annual
statements; and

(C) The Standard Valuation Law, as amended by the
NAIC in 2009, or legislation including substantially similar
terms and provisions, has been enacted by at least 42 of the
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following 55 jurisdictions: The 50 states of the United
States, American Samoa, the American Virgin Islands, the
District of Columbia, Guam, and Puerto Rico.

(3) Unless a change in the valuation manual specifies a
later effective date, changes to the valuation manual shall be
effective on January 1 following the date when the changes
have been adopted by the NAIC by an affirmative vote
representing:

(A) At least three-fourths of the members of the NAIC
voting, but not less than a majority of the total membership;
and

(B) Members of the NAIC representing jurisdictions
totaling greater than 75 percent of the direct premiums
written, as reported in the following annual statements most
recently available prior to the vote in paragraph (A) of this
subdivision: Life, accident, and health annual statements,
health annual statements, or fraternal annual statements.

(4) The valuation manual must specify all of the
following:

(A) Minimum valuation standards for and definitions of
the policies or contracts subject to subdivision (2),
subsection (b) of this section. The minimum valuation
standards shall be:

(i) The commissioner’s reserve valuation method for
life insurance contracts, other than annuity contracts,
subject to subdivision (2), subsection (b) of this section;

(i1)) The commissioner’s annuity reserve valuation
method for annuity contracts subject to subdivision (2),
subsection (b) of this section; and

(i11) Minimum reserves for all other policies or contracts
subject to subdivision (2), subsection (b) of this section.
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(B) Which policies or contracts or types of policies or
contracts that are subject to the requirements of a principle-
based valuation in subdivision (1), subsection (o) of this
section and the minimum valuation standards consistent
with those requirements.

(C) For policies and contracts subject to a principle-
based valuation under subsection (0) of this section:

(1) Requirements for the format of reports to the
commissioner under paragraph (C), subdivision (2),
subsection (0) of this section and which shall include
information necessary to determine if the valuation is
appropriate and in compliance with this section;

(i1) Assumptions shall be prescribed for risks over
which the company does not have significant control or
influence; and

(ii1) Procedures for corporate governance and oversight
of the actuarial function and a process for appropriate
waiver or modification of the procedures.

(D) For policies not subject to a principle-based
valuation under subsection (0), the minimum valuation
standard shall either:

(i) Be consistent with the minimum standard of
valuation prior to the operative date of the valuation manual;
or

(i1) Develop reserves that quantify the benefits and
guarantees, and the funding, associated with the contracts
and their risks at a level of conservatism that reflects
conditions that include unfavorable events that have a
reasonable probability of occurring.

(E) Other requirements, including, but not limited to,
those relating to reserve methods, models for measuring
risk, generation of economic scenarios, assumptions,
margins, use of company experience, risk measurement,
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disclosure, certifications, reports, actuarial opinions and
memoranda, transition rules and internal controls; and

(F) The data and form of the data required under
subsection (p) of this section, with whom the data must be
submitted, and may specify other requirements including
data analyses and reporting of analyses.

(5) For policies issued on or after the operative date of
the valuation manual, the standard prescribed in the
valuation manual is the minimum standard of valuation
required under subdivision (2), subsection (b) of this
section, except as provided under subdivision (6) or (8) of
this subsection.

(6) In the absence of a specific valuation requirement or
if a specific valuation requirement in the valuation manual
is not, in the opinion of the commissioner, in compliance
with this section, then the company shall, with respect to the
requirements, comply with minimum valuation standards
prescribed by rule.

(7) The commissioner may engage a qualified actuary,
at the expense of the company, to perform an actuarial
examination of the company and opine on the
appropriateness of any reserve assumption or method used
by the company, or to review and opine on a company’s
compliance with any requirement set forth in this section.
The commissioner may rely upon the opinion, regarding
provisions contained within this section, of a qualified
actuary engaged by the commissioner of another state,
district, or territory of the United States. As used in this
subdivision, term “engage” includes employment and
contracting.

(8) The commissioner may require a company to change
any assumption or method that in the opinion of the
commissioner is necessary in order to comply with the
requirements of the valuation manual or this section, and the



1276

1090
1091

1092

1093
1094
1095
1096

1097
1098
1099
1100
1101
1102
1103

1104
1105
1106
1107
1108
1109

1110
1111

1112
1113

1114
1115

1116
1117
1118

1119
1120
1121

INSURANCE [Ch. 148

company shall adjust the reserves as required by the
commissioner.

(0) Requirements of a Principle-Based Valuation. —

(1) A company must establish reserves using a
principle-based valuation that meets the following
conditions for policies or contracts as specified in the
valuation manual:

(A) Quantify the benefits and guarantees, and the
funding, associated with the contracts and their risks at a
level of conservatism that reflects conditions that include
unfavorable events that have a reasonable probability of
occurring during the lifetime of the contracts. For polices or
contracts with significant tail risk, reflects conditions
appropriately adverse to quantify the tail risk.

(B) Incorporate assumptions, risk analysis methods and
financial models, and management techniques that are
consistent with, but not necessarily identical to, those utilized
within the company’s overall risk assessment process, while
recognizing potential differences in financial reporting
structures and any prescribed assumptions or methods.

(C) Incorporate assumptions that are derived in one of
the following manners:

(1) The assumption is prescribed in the valuation
manual; or

(i1)) For assumptions that are not prescribed, the
assumptions shall either:

(I) Be established utilizing the company’s available
experience, to the extent it is relevant and statistically
credible; or

(II) To the extent that company data is not available,
relevant or statistically credible, be established utilizing
other relevant, statistically credible experience.



Ch. 148] INSURANCE 1277

1122
1123
1124

1125
1126
1127

1128
1129
1130

1131
1132
1133
1134
1135
1136
1137
1138
1139

1140
1141
1142

1143
1144

1145
1146
1147
1148
1149

1150

1151
1152

(D) Provide margins for uncertainty including adverse
deviation and estimation error, such that the greater the
uncertainty, the larger the margin and resulting reserve.

(2) A company using a principle-based valuation for one
or more policies or contracts subject to this section as
specified in the valuation manual shall:

(A) Establish procedures for corporate governance and
oversight of the actuarial valuation function consistent with
those described in the valuation manual.

(B) Provide to the commissioner and the board of
directors an annual certification of the effectiveness of the
internal controls with respect to the principle-based
valuation. The controls shall be designed to assure that all
material risks inherent in the liabilities and associated assets
subject to the valuation are included in the valuation, and
that valuations are made in accordance with the valuation
manual. The certification shall be based on the controls in
place as of the end of the preceding calendar year.

(C) Develop, and file with the commissioner upon
request, a principle-based valuation report that complies
with standards prescribed in the valuation manual.

(3) A principle-based valuation may include a
prescribed formulaic reserve component.

(p) Experience reporting for policies in force on or after
the operative date of the valuation manual. — A company
shall submit mortality, morbidity, policyholder behavior, or
expense experience and other data as prescribed in the
valuation manual.

(q) Confidentiality. —

(1) For purposes of this subsection, “confidential
information” means:
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(A) A memorandum in support of an opinion submitted
under subsection (c) of this section and any other
documents, materials, and other information, including, but
not limited to, all working papers, and copies thereof,
created, produced or obtained by, or disclosed to the
commissioner or any other person in connection with the
memorandum;

(B) All documents, materials, and other information,
including, but not limited to, all working papers, and copies
thereof, created, produced or obtained by, or disclosed to the
commissioner or any other person in the course of an
examination made under subdivision (7), subsection (n) of
this section, but only to the same extent as the documents,
materials, and other information would be held confidential
were they created, produced or obtained in connection with
an examination made under the general examination law set
forth in §33-2-9 of this code;

(C) Any reports, documents, materials, and other
information developed by a company in support of, or in
connection with, an annual certification by the company
under paragraph (B), subdivision (2), subsection (0) of this
section evaluating the effectiveness of the company’s
internal controls with respect to a principle-based valuation
and any other documents, materials, and other information,
including, but not limited to, all working papers, and copies
thereof, created, produced or obtained by, or disclosed to the
commissioner or any other person in connection with the
reports, documents, materials, and other information;

(D) Any principle-based valuation report developed
under paragraph (C), subdivision (2), subsection (o) of this
section and any other documents, materials, and other
information, including, but not limited to, all working
papers, and copies thereof, created, produced or obtained
by, or disclosed to the commissioner or any other person in
connection with the report; and
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(E) Any documents, materials, data, and other
information submitted by a company under subsection (p)
of this section (collectively, “experience data”) and any
other documents, materials, data, and other information,
including, but not limited to, all working papers, and copies
thereof, created or produced in connection with the
experience data, in each case that include any potentially
company-identifying or personally identifiable information,
that is provided to or obtained by the commissioner
(together with any “experience data”, the “experience
materials”) and any other documents, materials, data, and
other information, including, but not limited to, all working
papers, and copies thereof, created, produced or obtained
by, or disclosed to the commissioner or any other person in
connection with the experience materials.

(2) Privilege for, and Confidentiality of, Confidential
Information. —

(A) Except as otherwise provided in this subsection, a
company’s confidential information is confidential by law
and privileged, is exempt from disclosure under §29A-1-1
et seq. of this code, is not subject to subpoena, and is not
subject to discovery or admissible in evidence in any private
civil action: Provided, That the commissioner is authorized
to use the confidential information in the furtherance of any
regulatory or legal action brought against the company as a
part of the commissioner’s official duties.

(B) Neither the commissioner nor any person who
received confidential information while acting under the
authority of the commissioner is permitted or required to
testify in any private civil action concerning any
confidential information.

(C) In order to assist in the performance of the
commissioner’s duties, the commissioner may share
confidential information:
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(1) With other state, federal, and international regulatory
agencies and with the NAIC and its affiliates and
subsidiaries;

(i1) In the case of confidential information specified in
paragraphs (A) and (D), subdivision (1) of this subsection
only, with the Actuarial Board for Counseling and
Discipline or its successor upon request stating that the
confidential information is required for the purpose of
professional disciplinary proceedings and with state,
federal, and international law-enforcement officials; and

(ii1) In the case of subparagraphs (i) and (ii) of this
paragraph, provided that the recipient agrees and has the
legal authority to agree, to maintain the confidentiality and
privileged status of the documents, materials, data, and
other information in the same manner and to the same extent
as required for the commissioner.

(D) The commissioner may receive documents,
materials, data, and other information, including otherwise
confidential and privileged documents, materials, data, or
information, from the NAIC and its affiliates and
subsidiaries, from regulatory or law-enforcement officials
of other foreign or domestic jurisdictions, and from the
Actuarial Board for Counseling and Discipline or its
successor, and he or she shall maintain as confidential or
privileged any document, material, data, or other
information received with notice or the understanding that
it is confidential or privileged under the laws of the
jurisdiction that is the source of the document, material or
other information.

(E) The commissioner may enter into agreements
governing sharing and use of information consistent with
this subdivision.

(F) No waiver of any applicable privilege or claim of
confidentiality in the confidential information occurs as a
result of disclosure to the commissioner under this section
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or as a result of sharing as authorized in paragraph (C) of
this subdivision.

(G) A privilege established under the law of any state or
jurisdiction that is substantially similar to the privilege
established under this subdivision is available and may be
enforced in any proceeding in, and in any court of, this state.

(H) In this subsection ‘“regulatory agency”, “law-
enforcement agency”, and the “NAIC” include, but are not
limited to, their employees, agents, consultants, and
contractors.

(3) Notwithstanding subdivision (2) of this subsection,
any confidential information specified in paragraphs (A)
and (D), subdivision (1) of this subsection:

(A) May be subject to subpoena for the purpose of
defending an action seeking damages from the appointed
actuary submitting the related memorandum in support of
an opinion submitted under subsection (c) of this section or
principle-based valuation report developed under paragraph
(C), subdivision (2), subsection (0) of this section by reason
of an action required by this section or by rules promulgated
hereunder;

(B) May otherwise be released by the commissioner
with the written consent of the company; and

(C) Once any portion of a memorandum in support of
an opinion submitted under subsection (c) of this section or
a principle-based valuation report developed under
paragraph (C), subdivision (2), subsection (o) of this section
is cited by the company in its marketing or is publicly
volunteered to or before a governmental agency other than
a state insurance department or is released by the company
to the news media, all portions of the memorandum or report
are no longer confidential.
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AN

®
CHAPTER 149

(Com. Sub. for H. B. 2476 - By Delegates Westfall,
Azinger, Hott, D. Jeffries, Graves, Jennings, Criss,
Mandt, Nelson, Espinosa and Porterfield)

[Passed March 4, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 22, 2019.]

ACT to amend and reenact §33-6-33 of the Code of West
Virginia, 1931, as amended, relating to the valuation of a
motor vehicle involved in an insurance claim; requiring that
an amount equal to the consumers sales tax applicable to the
sale of motor vehicles be added to a cash settlement arising
from a total loss of a motor vehicle.

Be it enacted by the Legislature of West Virginia:

ARTICLE 6. THE INSURANCE POLICY.

§33

1
2
3
4
5
6
7
8
9

-6-33. Valuation of motor vehicle involved in claim.

Insurance companies doing business in this state shall
use the most recent version of an “official used car guide”
approved by the Insurance Commissioner as a guide for
setting the minimum value of any motor vehicle involved in
a claim settlement arising from the total loss of a motor
vehicle. In addition to any cash settlement value so agreed
to by the claimant, there shall be added an amount equal to
the consumers sales tax set forth in §11-15-3c (b) of this
code.
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®
CHAPTER 150

(Com. Sub. for H. B. 2479 - By Delegates D. Jeffries,
Westfall, Hott, Azinger, Graves, Sypolt, Criss,
Mandt, Nelson, Espinosa and Porterfield)

[By Request of the Insurance Commission]

[Passed March 9, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 26, 2019.]

AN ACT to amend and reenact §33-33-2, §33-33-12 and §33-
33-16 of the Code of West Virginia, 1931, as amended; to
amend said code by adding thereto a new section, designated
§33-33-12a; and to amend said code by adding thereto a new
article, designated §33-52-1, §33-52-2, §33-52-3, §33-52-4,
§33-52-5, §33-52-6, §33-52-7, §33-52-8, and §33-52-9, all
relating to the corporate governance practices of an
insurance company or a group of insurers; defining internal
audit function; making an insurer’s audit committee
responsible for overseeing the insurer’s internal audit
function; providing that certain insurers must establish an
internal audit function with respect to the insurer’s
governance, risk management, and internal controls;
requiring the head of an insurer’s internal audit function to
report to the insurer’s audit committee regularly, but no less
than annually, about the periodic audit plan, factors that may
adversely impact the internal audit function’s independence
or effectiveness, material findings from completed audits
and the appropriateness of corrective actions implemented
by management as a result of audit findings; exempting
certain insurers from the internal audit function
requirements; stating purpose of Corporate Governance
Annual Disclosure Act; defining terms; requiring an insurer
to annually submit to the insurance commissioner a
corporate governance annual disclosure; describing the
contents of the corporate governance annual disclosure;
requiring that the corporate governance annual disclosure
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include a signature of the insurer’s chief executive officer or
corporate secretary; permitting the insurer to choose the
corporate level that the corporate governance annual
disclosure is applicable, depending upon how the insurer has
structured its corporate governance system; allowing the
insurer to comply with the corporate governance annual
disclosure requirements by cross referencing other documents
or referencing documents already in the possession of the
insurance commissioner; requiring that documents and other
information related to the corporate governance annual
disclosure be confidential and privileged; permitting the
insurance commissioner to share documents, materials or
other corporate governance annual disclosure-related
information with National Association of Insurance
Commissioners and other regulatory bodies; providing that
the insurance commissioner may retain third-party
consultants to assist the commissioner in reviewing the
corporate governance annual disclosure and related
information; subjecting such third-party consultants and the
National Association of Insurance Commissioners to the same
confidentiality standards as the insurance commissioner;
setting forth the penalty for an insurer that fails to timely
provide a corporate governance annual disclosure to the
insurance commissioner; and providing for effective dates.

Be it enacted by the Legislature of West Virginia:

ARTICLE 33. ANNUAL AUDITED FINANCIAL REPORT.

§33
1

2
3
4
5
6
7
8

-33-2. Definitions.

As used in this article:

(1) “Accountant” or “independent certified public
accountant” means an independent certified public
accountant or accounting firm in good standing with the
American Institute of Certified Public Accountants and in
all states in which the accountant is licensed to practice; for
Canadian and British companies, the terms mean a
Canadian-chartered or British-chartered accountant.
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(2) An “affiliate” of, or person “affiliated” with a
specific person, is a person that directly, or indirectly
through one or more intermediaries, controls or is controlled
by, or is under common control with, the person specified.

(3) “Audit committee” means a committee or equivalent
body established by the board of directors of an entity for
the purpose of overseeing the accounting and financial
reporting processes of an insurer or group of insurers, and
audits of financial statements of the insurer or group of
insurers. The audit committee of any entity that controls a
group of insurers may be deemed to be the audit committee
for one or more of these controlled insurers solely for the
purposes of this article at the election of the controlling
person. If an audit committee is not designated by the
insurer, the insurer’s entire board of directors shall
constitute the audit committee.

(4) “Audited financial report” means and includes those
items specified in section four of this article.

(5) “Indemnification” means an agreement of indemnity
or a release from liability where the intent or effect is to shift
or limit in any manner the potential liability of the person or
firm for failure to adhere to applicable auditing or other
professional standards, whether or not resulting in part from
knowing of other misrepresentations made by the insurer or
its representatives.

(6) “Independent board member” has the same meaning
as described in subdivision (4), section 12 of this article.

(7) “Insurer” means any domestic insurer as defined in
section six, article one of this chapter and includes any
domestic stock insurance company, mutual insurance
company, reciprocal insurance company, farmers’ mutual
fire insurance company, fraternal benefit society, hospital
service corporation, medical service corporation, health
care corporation, health maintenance organization, captive
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insurance company or risk retention group and any licensed
foreign or alien insurer defined in article one of this chapter.

(8) “Group of insurers” means those licensed insurers
included in the reporting requirements of article 27 of this
chapter, or a set of insurers as identified by management for
the purpose of assessing the effectiveness of internal control
over financial reporting.

(9) “Internal audit function” means a person or persons
that provide independent, objective and reasonable
assurance designed to add value and improve an
organization’s operations and accomplish its objectives by
bringing a systematic, disciplined approach to evaluate and
improve the effectiveness of risk management, control and
governance processes.

(10) “Internal control over financial reporting” means a
process effected by an entity’s board of directors,
management and other personnel designed to provide
reasonable assurance regarding the reliability of the
financial statements. The process includes the requirements
set forth in subdivisions (2) through (7), subsection (b),
section four of this article and those policies and procedures
that:

(A) Pertain to the maintenance of records that, in
reasonable detail, accurately and fairly reflect the
transactions and dispositions of assets;

(B) Provide reasonable assurance that transactions are
recorded as necessary to permit preparation of the financial
statements and that receipts and expenditures are being
made only in accordance with authorizations of
management and directors; and

(C) Provide reasonable assurance regarding prevention
or timely detection of unauthorized acquisition, use or
disposition of assets that could have a material effect on the
financial statements.
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(11) “SEC” means the United States Securities and
Exchange Commission.

(12) “Section 404” means section 404 of the Sarbanes-
Oxley Act of 2002 and the SEC’s rules and regulations
promulgated thereunder.

(13) “Section 404 report” means management’s report
on “internal control over financial reporting” as defined by
the SEC and the related attestation report of the independent
certified public accountant as described in subdivision (1)
of this section.

(14) “SOX Compliant Entity” means an entity that
either is required to be compliant with, or voluntarily is
compliant with, all of the following provisions of the
Sarbanes-Oxley Act of 2002:

(A) The preapproval requirements of Section 201,
Section 10A(i) of the Securities Exchange Act of 1934;

(B) The audit committee independence requirements of
Section 301, Section 10A(m)(3) of the Securities Exchange
Act of 1934; and

(C) The internal control over financial reporting
requirements of Section 404, Item 308 of SEC Regulation
S-K.

§33-33-12. Requirements for audit committees.

1
2
3
4

O 0 J O\ W

This section does not apply to foreign or alien insurers
licensed in this state or an insurer that is a SOX Compliant
Entity or a direct or indirect wholly-owned subsidiary of a
SOX Compliant Entity.

(1) The audit committee is directly responsible for the
appointment, compensation and oversight of the work of
any accountant, including resolution of disagreements
between management and the accountant regarding
financial reporting, for the purpose of preparing or issuing
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the audited financial report or related work pursuant to this
article. Each accountant shall report directly to the audit
committee.

(2) The audit committee of an insurer or group of
insurers is responsible for overseeing the insurer’s internal
audit function and granting the person or persons
performing the function suitable authority and resources to
fulfill their responsibilities as required by §33-33-12a of this
code.

(3) Each member of the audit committee shall be a
member of the board of directors of the insurer or a member
of the board of directors of an entity elected pursuant to
subdivision (3), section two of this article and subdivision
(6) of this section.

(4) In order to be considered independent for purposes
of this section, a member of the audit committee may not,
other than in his or her capacity as a member of the audit
committee, the board of directors, or any other board
committee, accept any consulting, advisory or other
compensatory fee from the entity or be an affiliated person
of the entity or subsidiary thereof. However, if law requires
board participation by otherwise nonindependent members,
that law shall prevail and such members may participate in
the audit committee and be designated as independent for
audit committee purposes, unless they are an officer or
employee of the insurer or one of its affiliates.

(5) If a member of the audit committee ceases to be
independent for reasons outside the member’s reasonable
control, that person, with notice by the responsible entity to
the state, may remain an audit committee member of the
responsible entity until the earlier of the next annual
meeting of the responsible entity or one year from the
occurrence of the event that caused the member to be no
longer independent.
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(6) To exercise the election of the controlling person to
designate the audit committee for purposes of this article,
the ultimate controlling person shall provide written notice
to the commissioners of the affected insurers. Notification
shall be made timely prior to the issuance of the statutory
audit report and include a description of the basis for the
election. The election can be changed through notice to the
commissioner by the insurer, which shall include a
description of the basis for the change. The election shall
remain in effect for perpetuity, until rescinded.

(7)(A) The audit committee shall require the accountant
that performs for an insurer any audit required by this article
to timely report to the audit committee in accordance with
the requirements of Statement of Auditing Standards (SAS)
No. 61, “Communication with Audit Committees” or its
replacement, including:

(1) All significant accounting policies and material
permitted practices;

(i1) All material alternative treatments of financial
information within statutory accounting principles that have
been discussed with management officials of the insurer,
ramifications of the use of the alternative disclosures and
treatments, and the treatment preferred by the accountant;
and

(i11) Other material written communications between the
accountant and the management of the insurer, such as any
management letter or schedule of unadjusted differences.

(B) If an insurer is a member of an insurance holding
company system, the reports required by paragraph (A) of
this subdivision may be provided to the audit committee on
an aggregate basis for insurers in the holding company
system, provided that any substantial differences among
insurers in the system are identified to the audit committee.
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(8) The proportion of independent audit committee
members shall meet or exceed the following criteria with
respect to prior calendar year, direct and assumed
premiums:

$0 - $300 million: No minimum requirements;

Over $300 million - $500 million: Majority (50 percent
or more) of members shall be independent;

Over $500 million: Supermajority (75 percent or more)
of members shall be independent.

(A) The commissioner has authority afforded by state
law to require the entity’s board to enact improvements to
the independence of the audit committee membership if the
insurer is in a risk based capital action level event, meets
one or more of the standards of an insurer deemed to be in
hazardous financial condition, or otherwise exhibits
qualities of a troubled insurer.

(B) All insurers with less than $500 million in prior year
direct written and assumed premiums are encouraged to
structure their audit committees with at least a
supermajority of independent audit committee members.

(C) Prior calendar year direct written and assumed
premiums shall be the combined total of direct premiums
and assumed premiums from nonaffiliates for the reporting
entities.

(9) An insurer with direct written and assumed
premium, excluding premiums reinsured with the Federal
Crop Insurance Corporation and Federal Flood Program,
less than $500 million may make application to the
commissioner for a waiver from this section’s requirements
based upon hardship. The insurer shall file, with its annual
statement filing, the approval for relief from this section
with the states that it is licensed in or doing business in and
the National Association of Insurance Commissioners. If
the nondomestic state accepts electronic filing with the
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National Association of Insurance Commissioners, the
insurer shall file the approval in an electronic format
acceptable to the National Association of Insurance
Commissioners.

§33-33-12a. Internal Audit Function Requirements.

(a) An insurer is exempt from the requirements of this
section if?

(1) The insurer has annual direct written and unaffiliated
assumed premium, including international direct and
assumed premium but excluding premiums reinsured with
the Federal Crop Insurance Corporation and Federal Flood
Program, less than $500 million; and

(2) If the insurer is a member of a group of insurers, the
group has annual direct written and unaffiliated assumed
premium, including international direct and assumed
premium but excluding premiums reinsured with the
Federal Crop Insurance Corporation and Federal Flood
Program, less than $1 billion.

(b) The insurer or group of insurers shall establish an
internal audit function providing independent, objective and
reasonable assurance to the audit committee and insurer
management regarding the insurer’s governance, risk
management and internal controls. This assurance shall be
provided by performing general and specific audits, reviews
and tests and by employing other techniques deemed
necessary to protect assets, evaluate control effectiveness
and efficiency, and evaluate compliance with policies and
regulations.

(¢) In order to ensure that internal auditors remain
objective, the internal audit function must be
organizationally independent. Specifically, the internal
audit function may not defer ultimate judgment on audit
matters to others, and shall appoint an individual to head the
internal audit function who will have direct and unrestricted
access to the board of directors. Organizational
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independence  does not preclude dual-reporting
relationships.

(d) The head of the internal audit function shall report
to the audit committee regularly, but no less than annually,
on the periodic audit plan, factors that may adversely impact
the internal audit function’s independence or effectiveness,
material findings from completed audits and the
appropriateness of corrective actions implemented by
management as a result of audit findings.

(e) If an insurer is a member of an insurance holding
company system or included in a group of insurers, the
insurer may satisfy the internal audit function requirements
set forth in this section at the ultimate controlling parent
level, an intermediate holding company level or the
individual legal entity level.

§33-33-16. Exemptions and effective dates.
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(a) Upon written application of any insurer, the
commissioner may grant an exemption from compliance
with any and all provisions of this article if the
commissioner finds, upon review of the application, that
compliance with this article would constitute a financial or
organizational hardship upon the insurer. An exemption
may be granted at any time and from time to time for a
specified period or periods. Within 10 days from a denial of
an insurer’s written request for an exemption from this
article, the insurer may request in writing a hearing on its
application for an exemption.

(b) Unless otherwise provided in this section, the
provisions of this article shall become effective on January
1,2010.

(c) Domestic insurers retaining a certified public
accountant on the effective date of this article who qualify
as independent shall comply with this article for the year
ending December 31, 2010, and each year thereafter, unless
the commissioner permits otherwise.
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(d) Domestic insurers not retaining a certified public
accountant on the effective date of this article who qualifies
as independent may meet the following schedule for
compliance unless the commissioner permits otherwise:

(1) As of December 31, 2010, file with the
commissioner an audited financial report; and

(2) For the year ending December 31, 2010, and each
year thereafter, such insurers shall file with the
commissioner all reports and communication required by
this article.

(e) Foreign insurers shall comply with this article for the
year ending December 31, 2010, and each year thereafter,
unless the commissioner permits otherwise.

(f) The requirements of subsection (d), section six of
this article shall be in effect for audits of the year beginning
January 1, 2010, and each year thereafter.

(g) The requirements of section twelve of this article are
to be in effect January 1, 2010, and each year thereafter. An
insurer or group of insurers that is not required to have
independent audit committee members or only a majority of
independent audit committee members, as opposed to a
supermajority, because the total written and assumed
premium is below the threshold and subsequently becomes
subject to one of the independence requirements due to
changes in premium shall have one year following the year
the threshold exceeded to comply with the independence
requirements. An insurer that becomes subject to one of the
independence requirements as a result of a business
combination shall have one calendar year following the date
of acquisition or combination to comply with the
independence requirements.

(h) The requirements of section fifteen of this article are
effective beginning with the reporting period ending
December 31, 2010, and each year thereafter. An insurer or
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group of insurers that is not required to file a report because
the total written premium is below the threshold and
subsequently becomes subject to the reporting requirements
shall have two years following the year the threshold is
exceeded to file a report. An insurer acquired in a business
combination shall have two calendar years following the
date of acquisition or combination to comply with the
reporting requirements.

(i) The requirements of §33-33-12a of this code are
effective on January 1, 2020, and each year thereafter. If an
insurer or group of insurers that is exempt from the
requirements of §33-33-12a of this code no longer qualifies
for that exemption, it shall have one year after the year the
threshold is exceeded to comply with the requirements of
this article.

ARTICLE 52. CORPORATE GOVERNANCE ANNUAL
DISCLOSURE ACT.

§33-52-1. Short title, purpose and scope of article.
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(a) This article may be cited as the “Corporate
Governance Annual Disclosure Act”.

(b) The purpose of this article is to:

(1) Provide the commissioner a summary of an insurer’s
or insurance group’s corporate governance structure,
policies and practices to permit the commissioner to gain
and maintain an understanding of the insurer’s corporate
governance framework;

(2) Outline the requirements for completing a corporate
governance annual disclosure with the commissioner;

(3) Set forth the procedures for filing the corporate
governance annual disclosure; and

(4) Provide for the confidential treatment of the
corporate governance annual disclosure and related
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information that will contain confidential and sensitive
information related to an insurer or insurance group’s
internal operations and proprietary and trade secret
information which, if made public, could potentially cause
the insurer or insurance group competitive harm or
disadvantage.

(c) Nothing in this article limits the commissioner’s
examination authority, or the rights or obligations of third
parties, under §33-2-9 of this code.

(d) The requirements of this article apply to all licensed
insurers domiciled in this state.

§33-52-2. Definitions.
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As used in this article:

(1) “Board” means the board of directors of an insurer
or insurance group.

(2) “Corporate Governance Annual Disclosure” or
“CGAD” means a confidential report filed by the insurer or
insurance group made in accordance with the requirements
of this article.

(3) “Insurance group” means those insurers and
affiliates included within an insurance holding company
system as defined in §33-27-2 of this code.

(4) “Insurer” means every person engaged in the
business of making contracts of insurance, except that it
shall not include agencies, authorities or instrumentalities of
the United States, its possessions and territories, the
Commonwealth of Puerto Rico, the District of Columbia, or
a state or political subdivision of a state.

(5) “ORSA summary report” means the report filed in
accordance with §33-40B-5 of this code.
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(6) “Senior management” means any corporate officer
responsible for reporting information to the board at regular
intervals or providing this information to shareholders or
regulators and shall include, for example and without
limitation, the chief executive officer (CEO), chief financial
officer (CFO), chief operations officer (COO), chief
procurement officer (CPO), chief legal officer (CLO), chief
information officer (CIO), chief technology officer (CTO),
chief revenue officer (CRO), chief visionary officer (CVO),
or any other “C” level executive.

§33-52-3. Disclosure Requirements.
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(a) An insurer, or the insurance group of which the
insurer is a member, shall annually submit to the
commissioner a CGAD that contains the information
described in §33-52-4 of this code. Notwithstanding any
request from the commissioner made pursuant to subsection
(c) of this section, if the insurer is a member of an insurance
group, the insurer shall submit the report required by this
section to the commissioner of the lead state for the
insurance group, in accordance with the laws of the lead
state, as determined by the procedures outlined in the most
recent financial analysis handbook adopted by the National
Association of Insurance Commissioners.

(b) The CGAD must include a signature of the insurer’s
or insurance group’s chief executive officer or corporate
secretary attesting to the best of that individual’s belief and
knowledge that the insurer or insurance group has
implemented the corporate governance practices and that a
copy of the CGAD has been provided to the insurer’s or
insurance group’s board or the appropriate committee
thereof.

(c) An insurer not required to submit a CGAD under this
section shall do so upon the commissioner’s request.

(d) For purposes of completing the CGAD, the insurer
or insurance group may provide information regarding
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corporate governance at the ultimate controlling parent
level, an intermediate holding company level and/or the
individual legal entity level, depending upon how the
insurer or insurance group has structured its system of
corporate governance. The insurer or insurance group is
encouraged to make the CGAD disclosures at the level at
which the insurer’s or insurance group’s risk appetite is
determined, or at which the earnings, capital, liquidity,
operations, and reputation of the insurer are overseen
collectively and at which the supervision of those factors are
coordinated and exercised, or the level at which legal
liability for failure of general corporate governance duties
would be placed. If the insurer or insurance group
determines the level of reporting based on these criteria, it
shall indicate which of the three criteria was used to
determine the level of reporting and explain any subsequent
changes in level of reporting.

(e) The review of the CGAD and any additional requests
for information shall be made through the lead state as
determined by the procedures within the most recent
financial analysis handbook referenced in subsection (a) of
this section.

(f) Insurers providing information substantially similar
to the information required by this article in other
documents provided to the commissioner, including proxy
statements filed in conjunction with a holding company’s
Form B requirements or other state or federal filings
provided to the commissioner, are not required to duplicate
that information in the CGAD, but are only required to
cross reference the document in which the information is
included.

(g) Documentation and supporting information relevant
to the CGAD shall be maintained by the insurer or insurance
group and made available upon examination or upon request
of the commissioner.
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§33-52-4. Contents of Corporate Governance Annual Disclosure.

1 (a) The insurer or insurance group shall be as descriptive
2 as possible in completing the CGAD, with inclusion of
3 attachments or example documents that are used in the
4 governance process, since these may provide a means to
5 demonstrate the strengths of their governance framework
6 and practices.

7

8

9

(b) The CGAD shall describe the insurer’s or insurance
group’s corporate governance framework and structure,
including consideration of the following:

10 (1) The board and various committees thereof ultimately
11 responsible for overseeing the insurer or insurance group
12 and the level(s) at which that oversight occurs, including,
13 but not limited to, ultimate control level, intermediate
14 holding company or legal entity. The insurer or insurance
15 group shall describe and discuss the rationale for the current
16 board size and structure; and

17 (2) The duties of the board and each of its significant
18 committees and how they are governed, including, but not
19 limited to, bylaws, charters or informal mandates, as well as
20 how the board’s leadership is structured, including a
21 discussion of the roles of chief executive officer and
22 chairman of the board within the organization.

23 (c) The insurer or insurance group shall describe the
24 policies and practices of the most senior governing entity
25 and significant committees thereof, including a discussion
26 of the following factors:

27 (1) How the qualifications, expertise, and experience of
28 each board member meet the needs of the insurer or
29 insurance group;

30 (2) How an appropriate amount of independence is
31 maintained on the board and its significant committees;
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(3) The number of meetings held by the board and its
significant committees over the past year as well as
information on director attendance;

(4) The processes in place for the board to evaluate its
performance and the performance of its committees, as well
as any recent measures taken to improve performance,
including any board or committee training programs that
have been put in place; and

(5) How the insurer or insurance group identifies,
nominates and elects members to the board and its
committees. The discussion should include, for example:

(A) Whether a nomination committee is in place to
identify and select individuals for consideration;

(B) Whether term limits are placed on directors;

(C) How the election and reelection processes function;
and

(D) Whether a board diversity policy is in place and if
so, how it functions.

(d) The insurer or insurance group shall describe the
policies and practices for directing senior management,
including a description of the following factors:

(1) Any processes or practices, such as suitability
standards, to determine whether officers and key persons in
control functions have the appropriate background,
experience and integrity to fulfill their prospective roles,
including:

(A) Identification of the specific positions for which
suitability standards have been developed and a description
of the standards employed; and

(B) Any changes in an officer’s or key person’s
suitability as outlined by the insurer’s or insurance group’s
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standards and procedures to monitor and evaluate such
changes.

(2) The insurer’s or insurance group’s code of business
conduct and ethics, the discussion of which considers, for
example:

(A) Compliance with laws, rules, and regulations; and

(B) Proactive reporting of any illegal or unethical
behavior.

(3) The insurer’s or insurance group’s processes for
performance evaluation, compensation and corrective
action to ensure effective senior management throughout
the organization, including a description of the general
objectives of significant compensation programs and what
the programs are designed to reward. The description shall
include sufficient detail to allow the commissioner to
understand how the organization ensures that compensation
programs do not encourage and/or reward excessive risk
taking. Elements to be discussed may include, for example:

(A) The board’s role in overseeing management
compensation programs and practices;

(B) The various elements of compensation awarded in
the insurer’s or insurance group’s compensation programs
and how the insurer or insurance group determines and
calculates the amount of each element of compensation
paid;

(C) How compensation programs are related to both

company and individual performance over time;

(D) Whether compensation programs include risk
adjustments and how those adjustments are incorporated
into the programs for employees at different levels;

(E) Any clawback provisions built into the programs to
recover awards or payments if the performance measures
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upon which they are based are restated or otherwise
adjusted; and

(F) Any other factors relevant in understanding how the
insurer or insurance group monitors its compensation
policies to determine whether its risk management
objectives are met by incentivizing its employees.

(4) The insurer’s or insurance group’s plans for chief
executive officer and senior management succession.

(e) The insurer or insurance group shall describe the
processes by which the board, its committees and senior
management ensure an appropriate amount of oversight to
the critical risk areas impacting the insurer’s business
activities, including a discussion of:

(1) How oversight and management responsibilities are
delegated between the board, its committees and senior
management;

(2) How the board is kept informed of the insurer’s
strategic plans, the associated risks, and steps that senior
management is taking to monitor and manage those risks;
and

(3) How reporting responsibilities are organized for
each critical risk area. The description should allow the
commissioner to understand the frequency at which
information on each critical risk area is reported to and
reviewed by senior management and the board. This
description may include, for example, the following critical
risk areas of the insurer:

(A) Risk management processes: Provided, That an
insurer or insurance group may refer to its ORSA summary
report,

(B) Actuarial function;

(C) Investment decision-making processes;
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(D) Reinsurance decision-making processes;

(E) Business strategy/finance decision-making processes;
(F) Compliance function;

(G) Financial reporting/internal auditing; and

(H) Market conduct decision-making processes.

(f) The insurer or insurance group has discretion over
the responses to the CGAD inquiries: Provided, That the
CGAD shall contain the material information necessary to
permit the commissioner to gain an understanding of the
insurer’s or insurance group’s corporate governance
structure, policies, and practices. The commissioner may
request additional information that he or she deems material
and necessary to provide the commissioner with a clear
understanding of the corporate governance policies, the
reporting or information system or controls implementing
those policies.

§33-52-5. Filing procedures.
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(a) An insurer, or the insurance group of which the
insurer is a member, required to file a CGAD by §33-52-3
of this code, shall, no later than June 1 of each calendar year,
submit to the commissioner a CGAD that contains the
information described in §33-52-4 of this code.

(b) The insurer or insurance group has discretion
regarding the appropriate format for providing the
information required by this article and is permitted to
customize the CGAD to provide the most relevant
information necessary to permit the commissioner to gain
an understanding of the corporate governance structure,
policies and practices utilized by the insurer or insurance

group.

(c) Notwithstanding subsection (a) of this section, and
as outlined in §33-52-3 of this code, if the CGAD is
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completed at the insurance group level, then it must be filed
with the lead state of the group as determined by the
procedures outlined in the most recent financial analysis
handbook adopted by the National Association of Insurance
Commissioners. In these instances, a copy of the CGAD
must also be provided to the chief regulatory official of any
state in which the insurance group has a domestic insurer,
upon request.

(d) An insurer or insurance group may comply with this
section by referencing other existing documents, including,
but not limited to, ORSA summary report, holding company
Form B or F filings, Securities and Exchange Commission
(SEC) proxy statements or foreign regulatory reporting
requirements, if the documents provide information that is
comparable to the information described in §33-52-4 of this
code. The insurer or insurance group shall clearly reference
the location of the relevant information within the CGAD
and attach the referenced document if it is not already filed
or available to the commissioner.

(e) Each year following the initial filing of the CGAD,
the insurer or insurance group shall file an amended version
of the previously filed CGAD indicating where changes
have been made. If no changes were made in the
information or activities reported by the insurer or insurance
group, the filing should so state.

§33-52-6. Confidentiality.
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(a) Documents, materials or other information,
including the CGAD, in the possession or control of the
commissioner that are obtained by, created by or disclosed
to the commissioner or any other person under this article,
are recognized by this state as being proprietary and to
contain trade secrets. All such documents, materials or other
information are confidential by law and privileged, are not
subject to the provisions of chapter 29e-b of this code, are
not subject to subpoena, and are not subject to discovery or
admissible in evidence in any private civil action. The
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commissioner may use the documents, materials or other
information in the furtherance of any regulatory or legal
action brought as a part of the commissioner’s official
duties. The commissioner shall not otherwise make the
documents, materials or other information public without
the prior written consent of the insurer. Nothing in this
section requires written consent of the insurer before the
commissioner may share or receive confidential documents,
materials or other CGAD-related information pursuant to
subsection (¢) of this section to assist in the performance of
the commissioner’s regulatory duties.

(b) Neither the commissioner nor any person who
received documents, materials or other CGAD-related
information, through examination or otherwise, while
acting under the authority of the commissioner, or with
whom such documents, materials or other information are
shared pursuant to this article is permitted or required to
testify in any private civil action concerning any
confidential documents, materials, or information subject to
subsection (a) of this section.

(¢) In order to assist in the performance of the
commissioner’s regulatory duties, the commissioner may:

(1) Share documents, materials or other CGAD-related
information including the confidential and privileged
documents, materials or information subject to subsection
(a) of this section, including proprietary and trade secret
documents and materials with other state, federal and
international financial regulatory agencies, members of any
supervisory college as defined in §33-27-6a of this code, the
National Association of Insurance Commissioners, and
third party consultants pursuant to §33-52-7 of this code:
Provided, That the recipient agrees in writing to maintain
the confidentiality and privileged status of the CGAD-
related documents, material or other information and has
verified in writing the legal authority to maintain
confidentiality; and
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(2) Receive documents, materials or other CGAD-
related information, including otherwise confidential and
privileged documents, materials or information, including
proprietary and trade-secret information or documents, from
regulatory officials of other state, federal and international
financial regulatory agencies, members of any supervisory
college as defined in §33-27-6a of this code, and the
National Association of Insurance Commissioners, and
shall maintain as confidential or privileged any documents,
materials or information received with notice or the
understanding that it is confidential or privileged under the
laws of the jurisdiction that is the source of the document,
material or information.

(d) The sharing of information and documents by the
commissioner pursuant to this article does not constitute a
delegation of regulatory authority or rulemaking, and the
commissioner is solely responsible for the administration,
execution and enforcement of the provisions of this article.

(e) No waiver of any applicable privilege or claim of
confidentiality in the documents, proprietary and trade-
secret materials or other CGAD-related information may
occur as a result of disclosure of such CGAD-related
information or documents to the commissioner under this
section or as a result of sharing as authorized in this article.

§33-52-7. National Association of Insurance Commissioners

and third-party consultants.

(a) The commissioner may retain, at the insurer’s expense,
third-party consultants, including attorneys, actuaries,
accountants and other experts not otherwise a part of the
commissioner’s staff as may be reasonably necessary to assist
the commissioner in reviewing the CGAD and related
information or the insurer’s compliance with this article.

(b) Any persons retained under subsection (a) of this
section is under the direction and control of the commissioner
and may act only in a purely advisory capacity.
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(c) The National Association of Insurance
Commissioners and third-party consultants are subject to
the same confidentiality standards and requirements as the
commissioner.

(d) As part of the retention process, a third-party
consultant shall verify to the commissioner, with notice to
the insurer, that it is free of a conflict of interest and that it
has internal procedures in place to monitor compliance with
a conflict and to comply with the confidentiality standards
and requirements of this article.

(e) A written agreement with the National Association
of Insurance Commissioners and/or a third-party consultant
governing sharing and use of information provided pursuant
to this article shall contain the following provisions and
expressly require the written consent of the insurer prior to
making public information provided under this article:

(1) Specific procedures and protocols for maintaining
the confidentiality and security of CGAD-related
information shared with the National Association of
Insurance Commissioners or a third-party consultant
pursuant to this article;

(2) Procedures and protocols for sharing by the National
Association of Insurance Commissioners only with other
state regulators from states in which the insurance group has
domiciled insurers. The agreement shall provide that the
recipient agrees in writing to maintain the confidentiality
and privileged status of the CGAD-related documents,
materials or other information and has verified in writing
the legal authority to maintain confidentiality;

(3) A provision specifying that ownership of the
CGAD-related information shared with the National
Association of Insurance Commissioners or a third-party
consultant remains with the commissioner and the use of the
information by the National Association of Insurance
Commissioners or third-party consultant is subject to the
direction of the commissioner;
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(4) A provision that prohibits the National Association
of Insurance Commissioners or a third-party consultant
from storing the information shared pursuant to this article
in a permanent database after the underlying analysis is
completed;

(5) A provision requiring the National Association of
Insurance Commissioners or third-party consultant to
provide prompt notice to the commissioner and to the
insurer or insurance group regarding any subpoena, request
for disclosure, or request for production of the insurer’s
CGAD-related information; and

(6) A requirement that the National Association of
Insurance Commissioners or a third-party consultant to
consent to intervention by an insurer in any judicial or
administrative action in which the National Association of
Insurance Commissioners or a third-party consultant may be
required to disclose confidential information about the
insurer shared with the National Association of Insurance
Commissioners or a third-party consultant pursuant to this
article.

§33-52-8. Sanctions.
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Any insurer failing, without just cause, to timely file the
CGAD as required in this article shall be required, after
notice and hearing, to pay a penalty of up to $1,000 for each
day’s delay, to be recovered by the commissioner. Any
penalty so recovered shall be paid into the General Revenue
Fund of this state. The commissioner may reduce the
penalty if the insurer demonstrates to the commissioner that
the imposition of the penalty would constitute a financial
hardship to the insurer.

§33-52-9. Effective date.

1
2

The requirements of this article are effective on January
1, 2020. The first filing of the CGAD shall be in 2020.
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®
CHAPTER 151

(H. B. 2480 - By Delegates Hott, Westfall, Azinger, D.
Jeffries, Graves, Jennings, Criss, Mandt, Nelson,
Espinosa and Porterfield)

[By Request of the Insurance Commission]

[Passed March 8, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 26, 2019.]

AN ACT to amend and reenact §33-27-2 and §33-27-7 of the
Code of West Virginia, 1931, as amended; and to amend said
code by adding thereto a new section, designated §33-27-6b,
all relating to the regulation of an internationally active
insurance group; defining group-wide supervisor and
internationally active insurance group; providing authority
for the insurance commissioner to act as a group-wide
supervisor for an internationally active insurance group;
permitting the insurance commissioner to acknowledge
another regulatory official as the group-wide supervisor for
an internationally active insurance group under certain
criteria; requiring insurance companies to submit
information necessary for the insurance commissioner to
determine whether he or she may act as the group-wide
supervisor for an internationally active insurance group;
authorizing specific regulatory actions when the insurance
commissioner is acting as a group-wide supervisor for an
internationally active insurance group; allowing the
insurance commissioner to enter into agreements with
insurers regarding his or her role as group-wide supervisor
for an internationally active insurance group; making
insurers liable for the reasonable expenses of the insurance
commissioner’s participation as a group-wide supervisor
for an internationally active insurance group; and
rendering information provided by insurers to the insurance
commissioner in connection with the commissioner’s role as
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a group-wide supervisor for an internationally active
insurance group as confidential and privileged.

Be it enacted by the Legislature of West Virginia:

ARTICLE 27. INSURANCE HOLDING COMPANY SYSTEMS.

§33-27-2. Definitions.
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As used 1n this article:

(a) An “affiliate” of or person “affiliated” with a specific
person is a person that, directly or indirectly through one or
more intermediaries, controls or is controlled by or is under
common control with the person specified.

(b) “Commissioner” means the West Virginia Insurance
Commissioner, his or her deputies or the West Virginia
offices of the Insurance Commissioner, as appropriate.

(c) “Control” (including the terms “controlling”,
“controlled by” and “under common control with”) means
the possession, direct or indirect, of the power to direct or
cause the direction of the management and policies of a
person, whether through the ownership of voting securities,
by contract other than a commercial contract for goods or
nonmanagement services or otherwise, unless the power is
the result of an official position with or corporate office held
by the person. Control shall be presumed to exist if any
person, directly or indirectly, owns, controls, holds with the
power to vote or holds proxies representing ten percent or
more of the voting securities of any other person. This
presumption may be rebutted by a showing made in the
manner provided by subsection (k), section four of this
article that control does not exist in fact. The commissioner
may determine after furnishing all persons in interest notice
and opportunity to be heard and making specific findings of
fact to support the determination that control exists in fact
notwithstanding the absence of a presumption to that effect.
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(d) “Enterprise risk” means any activity, circumstance,
event or series of events involving one or more affiliates of
an insurer that, if not remedied promptly, is likely to have a
material adverse effect upon the financial condition or
liquidity of the insurer or its insurance holding company
system as a whole, including, but not limited to, anything
that would cause the insurer’s risk-based capital to fall into
company action level, as set forth in article forty of this
chapter, or would cause the insurer to be in hazardous
financial condition, as set forth in article thirty-four of this
chapter.

(e) “Group-wide supervisor” means the regulatory
official authorized to engage in conducting and coordinating
group-wide supervision activities who is determined or
acknowledged by the commissioner under §33-27-6b of this
code to have sufficient significant contacts with the
internationally active insurance group.

(f) “Insurance holding company system” consists of two
or more affiliated persons, one or more of which is an
insurer.

(g) “Insurer” means any person Or persons or
corporation, partnership or company authorized by the laws
of this state to transact the business of insurance in this state,
except that it shall not include agencies, authorities or
instrumentalities of the United States, its possessions and
territories, the commonwealth of Puerto Rico, the District
of Columbia or a state or political subdivision of a state.

(h) “Internationally active insurance group” means an
insurance holding company system that includes an insurer
registered under §33-27-4 of this code and meets the
following criteria:

(1) Premiums written in at least three countries;

(2) The percentage of gross premiums written outside
the United States is at least 10 percent of the insurance
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holding company system’s total gross written premiums;
and

(3) Based on a three-year rolling average, the total assets
of the insurance holding company system are at least $50
billion or the total gross written premiums of the insurance
holding company system are at least $10 billion.

(1) “Person” means an individual, a corporation, a
limited liability company, a partnership, an association, a
joint-stock company, a trust, an unincorporated
organization, a depository institution or any similar entity or
any combination of the foregoing acting in concert, but does
not include any joint venture partnership exclusively
engaged in owning, managing, leasing or developing real or
tangible personal property.

(j) A “security holder” of a specified person is one who
owns any security of such person, including common stock,
preferred stock, debt obligations and any other security
convertible into or evidencing the right to acquire any of the
foregoing.

(k) A “subsidiary” of a specified person is an affiliate
controlled by such person directly or indirectly through one
or more intermediaries.

(1) “Voting security” includes any security convertible
into or evidencing a right to acquire a voting security.

-27-6b. Group-wide supervision of internationally active

insurance groups.

(a) The commissioner is authorized to act as the group-
wide supervisor for any internationally active insurance
group in accordance with the provisions of this section.
However, the commissioner may otherwise acknowledge
another regulatory official as the group-wide supervisor
where the internationally active insurance group:
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(1) Does not have substantial insurance operations in the
United States;

(2) Has substantial insurance operations in the United
States, but not in this state; or

(3) Has substantial insurance operations in the United
States and this state, but the commissioner has determined
pursuant to the factors set forth in subsections (c) and (g) of
this section that the other regulatory official is the
appropriate group-wide supervisor.

(b) An insurance holding company system that does not
otherwise qualify as an internationally active insurance
group may request that the commissioner make a
determination or acknowledgment as to a group-wide
supervisor pursuant to this section.

(¢) In cooperation with other state, federal and
international regulatory agencies, the commissioner will
identify a single group-wide supervisor for an
internationally active insurance group. The commissioner
may determine that the commissioner is the appropriate
group-wide supervisor for an internationally active
insurance group that conducts substantial insurance
operations concentrated in this state. However, the
commissioner may acknowledge that a regulatory official
from another jurisdiction is the appropriate group-wide
supervisor for the internationally active insurance group.
The commissioner shall consider the following factors when
making a determination or acknowledgment under this
subsection:

(1) The place of domicile of the insurers within the
internationally active insurance group that hold the largest
share of the group’s written premiums, assets or liabilities;

(2) The place of domicile of the top-tiered insurer(s) in
the insurance holding company system of the internationally
active insurance group;
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(3) The location of the executive offices or largest
operational offices of the internationally active insurance

group;

(4) Whether another regulatory official is acting or is
seeking to act as the group-wide supervisor under a
regulatory system that the commissioner determines to be:

(A) Substantially similar to the system of regulation
provided under the laws of this state; or

(B) Otherwise sufficient in terms of providing for
group-wide supervision, enterprise risk analysis, and
cooperation with other regulatory officials; and

(5) Whether another regulatory official acting or
seeking to act as the group-wide supervisor provides the
commissioner with reasonably reciprocal recognition and
cooperation.

However, a commissioner identified under this section
as the group-wide supervisor may determine that it is
appropriate to acknowledge another supervisor to serve as
the group-wide supervisor. The acknowledgment of the
group-wide supervisor shall be made after consideration of
the factors listed in subdivisions (1) through (5) of this
subsection, and shall be made in cooperation with and
subject to the acknowledgment of other regulatory officials
involved with supervision of members of the internationally
active insurance group, and in consultation with the
internationally active insurance group.

(d) Notwithstanding any other provision of law, when
another regulatory official is acting as the group-wide
supervisor of an internationally active insurance group, the
commissioner shall acknowledge that regulatory official as
the group-wide supervisor. However, the commissioner
shall make a determination or acknowledgment as to the
appropriate  group-wide supervisor for such an
internationally active insurance group pursuant to
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subsection (c¢) of this section in the event of a material
change in the internationally active insurance group that
results in:

(1) The internationally active insurance group’s insurers
domiciled in this state holding the largest share of the
group’s premiums, assets or liabilities; or

(2) This state being the place of domicile of the top-
tiered insurer(s) in the insurance holding company system
of the internationally active insurance group.

(e) Pursuant to §33-27-6 of this code, the commissioner
is authorized to collect from any insurer registered pursuant
to §33-27-4 of this code all information necessary to
determine whether the commissioner may act as the group-
wide supervisor of an internationally active insurance group
or if the commissioner may acknowledge another regulatory
official to act as the group-wide supervisor. Prior to issuing
a determination that an internationally active insurance
group is subject to group-wide supervision by the
commissioner, the commissioner shall notify the insurer
registered pursuant to §33-27-4 of this code and the ultimate
controlling person within the internationally active
insurance group. The internationally active insurance group
shall have not less than 30 days to provide the commissioner
with additional information pertinent to the pending
determination. The commissioner shall publish on the
agency’s internet website the identity of internationally
active insurance groups that the commissioner has
determined are subject to group-wide supervision by the
commissioner.

(f) If the commissioner is the group-wide supervisor for
an internationally active insurance group, the commissioner
is authorized to engage in any of the following group-wide
supervision activities:

(1) Assess the enterprise risks within the internationally
active insurance group to ensure that:
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(A) The material financial condition and liquidity risks
to the members of the internationally active insurance group
that are engaged in the business of insurance are identified
by management; and

(B) Reasonable and effective mitigation measures are in
place;

(2) Request from any member of an internationally
active insurance group subject to the commissioner’s
supervision information necessary and appropriate to assess
enterprise risk, including, but not limited to, information
about the members of the internationally active insurance
group regarding:

(A) Governance, risk assessment and management;
(B) Capital adequacy; and
(C) Material intercompany transactions;

(3) Coordinate and, through the authority of the
regulatory officials of the jurisdictions where members of
the internationally active insurance group are domiciled,
compel development and implementation of reasonable
measures designed to ensure that the internationally active
insurance group is able to timely recognize and mitigate
enterprise risks to members of such internationally active
insurance group that are engaged in the business of
insurance;

(4) Communicate with other state, federal and
international regulatory agencies for members within the
internationally active insurance group and share relevant
information subject to the confidentiality provisions of
section seven of this article, through supervisory colleges as
set forth in §33-27-6 of this code or otherwise;

(5) Enter into agreements with or obtain documentation
from any insurer registered under §33-27-4 of this code, any
member of the internationally active insurance group, and
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any other state, federal and international regulatory agencies
for members of the internationally active insurance group,
providing the basis for or otherwise clarifying the
commissioner’s role as group-wide supervisor, including
provisions for resolving disputes with other regulatory
officials. Such agreements or documentation shall not serve
as evidence in any proceeding that any insurer or person
within an insurance holding company system not domiciled
or incorporated in this state is doing business in this state or
is otherwise subject to jurisdiction in this state; and

(6) Other group-wide supervision activities, consistent
with the authorities and purposes enumerated above, as
considered necessary by the commissioner.

(g) If the commissioner acknowledges that another
regulatory official from a jurisdiction that is not accredited
by the National Association of Insurance Commissioners is
the group-wide supervisor, the commissioner is authorized
to reasonably cooperate, through supervisory colleges or
otherwise, with group-wide supervision undertaken by the
group-wide supervisor: Provided, That:

(1) The commissioner’s cooperation is in compliance
with the laws of this state; and

(2) The regulatory official acknowledged as the group-
wide supervisor also recognizes and cooperates with the
commissioner’s activities as a group-wide supervisor for
other internationally active insurance groups where
applicable. Where such recognition and cooperation is not
reasonably reciprocal, the commissioner is authorized to
refuse recognition and cooperation.

(h) The commissioner is authorized to enter into
agreements with or obtain documentation from any insurer
registered under §33-27-4 of this code, any affiliate of the
insurer, and other state, federal and international regulatory
agencies for members of the internationally active insurance
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group, that provide the basis for or otherwise clarify a
regulatory official’s role as group-wide supervisor.

(1) A registered insurer subject to this section shall be
liable for and shall pay the reasonable expenses of the
commissioner’s participation in the administration of this
section, including the engagement of attorneys, actuaries
and any other professionals and all reasonable travel
expenses.

§33-27-7. Confidential treatment.
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(a) Documents, materials or other information in the
possession or control of the commissioner that are obtained
by or disclosed to the commissioner or any other person in
the course of an examination or investigation made pursuant
to §33-27-6 of this code and all information reported or
provided to the commissioner pursuant to §33-27-3(b) (12)
or §33-27-3(b) (13) of this code; §33-27-4 of this code; §33-
27-5 of this code; or §33-27-6b of this code is confidential
by law and privileged, is exempt from disclosure pursuant
to chapter 29-b of this code, is not open to public inspection,
is not subject to subpoena, is not subject to discovery or
admissible in evidence in any criminal, private civil or
administrative action and is not subject to production
pursuant to court order: Provided, That the commissioner is
authorized to use the documents, materials or other
information in the furtherance of any regulatory or legal
action brought as part of the commissioner’s official duties.
The commissioner may not otherwise make the documents,
materials or other information public without the prior
written consent of the insurer to which it pertains unless the
commissioner, after giving the insurer and its affiliates who
would be affected thereby notice and opportunity to be
heard, determines that the interests of policyholders,
shareholders or the public will be served by the publication
thereof, in which event he or she may publish all or any part
thereof in any manner as he or she may consider
appropriate.
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(b) Neither the commissioner nor any person who
received documents, materials or other information while
acting under the authority of the commissioner or with
whom such documents, materials or other information are
shared pursuant to this article may be permitted or required
to testify in any private civil action concerning any
confidential documents, materials, or information subject to
subsection (a) of this section.

(c) In order to assist in the performance of the
commissioner’s duties, the commissioner:

(1) May share documents, materials or other
information, including the confidential and privileged
documents, materials or information subject to subsection
(a) of this section, with other state, federal and international
regulatory agencies, with the National Association of
Insurance Commissioners and its affiliates and subsidiaries,
and with state, federal, and international law enforcement
authorities, including members of any supervisory college
described in §33-27-6a of this code, if the recipient agrees
in writing to maintain the confidentiality and privileged
status of the document, material or other information, and
has verified in writing the legal authority to maintain
confidentiality;

(2) Notwithstanding subdivision (1) of this subsection,
the commissioner may only share confidential and
privileged documents, material, or information reported
pursuant to §33-27-4(1) of this code, with commissioners of
states having statutes or regulations substantially similar to
subdivision (1) of this subsection and who have agreed in
writing not to disclose such information;

(3) May receive documents, materials or information,
including otherwise confidential and privileged documents,
materials or information from the National Association of
Insurance Commissioners and its affiliates and subsidiaries
and from regulatory and law-enforcement officials of other
foreign or domestic jurisdictions, and shall maintain as
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confidential or privileged any document, material or
information received with notice or the understanding that
it is confidential or privileged under the laws of the
jurisdiction that is the source of the document, material or
information; and

(4) Shall enter into written agreements with the National
Association of Insurance Commissioners governing sharing
and use of information provided pursuant to this article
consistent with this subsection that:

(A) Specity procedures and protocols regarding the
confidentiality and security of information shared with the
National Association of Insurance Commissioners and its
affiliates and subsidiaries pursuant to this article, including
procedures and protocols for sharing by the National
Association of Insurance Commissioners with other state,
federal or international regulators;

(B) Specify that ownership of information shared with
the National Association of Insurance Commissioners and
its affiliates and subsidiaries pursuant to this article remains
with the commissioner, and the National Association of
Insurance Commissioners’ use of the information is subject
to the direction of the commissioner;

(C) Require prompt notice to be given to an insurer
whose confidential information in the possession of the
National Association of Insurance Commissioners pursuant
to this article is subject to a request or subpoena to the
National Association of Insurance Commissioners for
disclosure or production; and

(D) Require the National Association of Insurance
Commissioners and its affiliates and subsidiaries to consent
to intervention by an insurer in any judicial or
administrative action in which the National Association of
Insurance Commissioners and its affiliates and subsidiaries
may be required to disclose confidential information about
the insurer shared with the National Association of
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Insurance Commissioners and its affiliates and subsidiaries
pursuant to this article.

(d) The sharing of information by the commissioner
pursuant to this article does not constitute a delegation of
regulatory authority, and the commissioner is solely
responsible for the administration, execution and
enforcement of the provisions of this article.

(e) No waiver of any applicable privilege or claim of
confidentiality in the documents, materials or information
occurs as a result of disclosure to the commissioner under
this section or as a result of sharing as authorized in
subsection (c¢) of this section.

(f) Documents, materials or other information in the
possession or control of the National Association of
Insurance Commissioners pursuant to this article is
confidential by law and privileged, is exempt from
disclosure pursuant to chapter 29B of this code, is not
subject to subpoena, and is not subject to discovery or
admissible in evidence in any private civil action.

o
CHAPTER 152

(Com. Sub. for H. B. 2617 - By Delegates Westfall,
Hott, D. Jeffries, Espinosa and Porterfield)

[Passed March 7, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 25, 2019.]

AN ACT to amend and reenact §33-6-31d of the Code of West
Virginia, 1931, as amended, relating to the form for making
offer of optional uninsured and underinsured coverage by
insurers; requiring Insurance Commissioner to provide for the
use of electronic means of delivery and electronic signing of
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form; defining electronic means; requiring an insurer, when
offering to place an insured with an affiliate of the insurer, to
make available a new uninsured and underinsured motorist
coverage offer form; and providing that last form previously
signed governs if insured does not return the form.

Be it enacted by the Legislature of West Virginia:

ARTICLE 6. THE INSURANCE POLICY.

§33-6-31d. Form for making offer of optional uninsured and

underinsured coverage.

(a) Optional limits of uninsured motor vehicle coverage
and underinsured motor vehicle coverage required by §33-
6-31 of this code shall be made available to the named
insured at the time of initial application for liability
coverage and upon any request of the named insured on a
form prepared and made available by the Insurance
Commissioner. The contents of the form shall be prescribed
by the commissioner and shall specifically inform the
named insured of the coverage offered and the rate
calculation for the coverage, including, but not limited to,
levels and amounts of the coverage available and the
number of vehicles which will be subject to the coverage.
The commissioner shall provide for the use of electronic
means of delivery and electronic signing when issuing the
prescribed form. The form shall allow any named insured to
waive any or all of the coverage offered.

(b) Any insurer who issues a motor vehicle insurance
policy in this state shall provide the form to each person who
applies for the issuance of a policy by delivering the form
to the applicant or by mailing the form to the applicant.
Insurers may deliver the form by electronic means. Delivery
by “electronic means” includes delivery of the form to an
electronic mail address at which an applicant or
policyholder has consented to receive notices or
documents, by posting on an electronic network or site
accessible via the Internet, electronic device, or mobile
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application, at or from which the applicant or policyholder
has consented to receive delivery, or by any other delivery
method that has been consented to by the applicant or
policyholder. Any document delivered electronically
satisfies any font, size, color, spacing, or other format
requirements that are established for printed documents,
provided that the format in the document delivered
electronically has reasonably similar proportions or
emphasis for the characters relative to the rest of the
electronic document. The applicant shall complete, date,
and sign the form and return the form to the insurer within
30 days after receipt of the form. Any signature executed in
conformity with the Uniform Electronic Transactions Act in
§39A-1-1 et seq. of this code is enforceable as provided by
that act. An insurer or agent of the insurer is not liable for
payment of any damages applicable under any optional
uninsured or underinsured coverage authorized by §33-6-31
of this code for any incident which occurs from the date the
form was mailed or delivered to the applicant until the
insurer receives the form and accepts payment of the
appropriate premium for the coverage requested in the form
from the applicant: Provided, That if prior to the insurer’s
receipt of the executed form the insurer issues a policy to
the applicant which provides for optional uninsured or
underinsured coverage, the insurer is liable for payment of
claims against the optional coverage up to the limits
provided in the policy. The contents of a form described in
this section which has been signed by an applicant creates a
presumption that the applicant and all named insureds
received an effective offer of the optional coverages
described in this section and that the applicant exercised a
knowing and intelligent election or rejection of the offer as
specified in the form. The election or rejection is binding on
all persons insured under the policy.

(c) Failure of the applicant or a named insured to return
the form described in this section to the insurer as required
by this section within the time periods specified in this
section creates a presumption that the person received an
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effective offer of the optional coverages described in this
section and that the person exercised a knowing and
intelligent rejection of the offer. The rejection is binding on
all persons insured under the policy.

(d) The insurer shall make the forms available to any
named insured who requests different coverage limits on or
after the effective date of this section. An insurer is not
required to make the form available or notify any person of
the availability of the optional coverages authorized by this
section except as required by this section.

(e) Notwithstanding any of the provisions of this article
to the contrary, including §33-6-31f of this code, for
insurance policies in effect on December 31, 2015, insurers
are not required to offer or obtain new uninsured or
underinsured motorist coverage offer forms as described in
this section on any insurance policy to comply with the
amount of the minimum required financial responsibility
limits set forth in §17D-4-2(b) of this code. All offer forms
that were executed prior to January 1, 2016, shall remain in
full force and effect.

(f) If an insurer offers to place an insured with an
affiliate of the insurer, the insurer shall make available a
new uninsured and underinsured motorist coverage offer
form, in the manner provided by and pursuant to subsections
(a) and (b) of this section. A named insured shall complete,
date, and sign the form as provided by subsection (b) of this
section and return the form to the insurer within 30 days
after receipt of the form. If an insured does not return the
form within 30 days, then the last form previously signed by
the insured for the insurer or any affiliate governs the
amount of uninsured and underinsured motorist coverage
provided by the newly issuing insurer and remains binding
on all persons insured under the policy.
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CHAPTER 153

(H. B. 2647 - By Delegates Westfall, Maynard,
Hartman, Atkinson and Espinosa)

[Passed March 7, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 26, 2019.]

ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new section, designated §33-12-38,
relating to establishing a limited lines insurance license for
self-service storage providers; defining terms; providing for
licensure of owners; setting forth requirements for the sale of
self-service storage insurance; providing for sale by
employees and authorized representatives of the owner;
setting forth the authority of owners; and providing for
suspension of privileges.

Be it enacted by the Legislature of West Virginia:

ARTICLE 12. INSURANCE PRODUCERS AND

§33

1
2

EENIVS]

N

SOLICITORS.

-12-38. Self-Service Storage Limited License Act.

(a) Definitions. For purposes of this section, the
following terms have the following meanings:

(1) “Leased space” means the individual storage space
at the self-service storage facility which is leased or rented
to an occupant pursuant to a rental agreement;

(2) “Location” means any physical location in the State
of West Virginia or any website, call center site, or similar
location directed to residents of the State of West Virginia;
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(3) “Occupant” means a person entitled to the use of a
leased space at a self-service storage facility under a rental
agreement, or the person’s sublessee, successor, or assign;

(4) “Owner” means the owner, operator, lessor, or
sublessor of a self-service storage facility or the owner’s
agent or any other person authorized to manage the facility
or to receive rent from any occupant under a rental
agreement;

(5) “Personal property” means movable property not
affixed to land and includes, but is not limited to, goods,
wares, merchandise, motor vehicles, and household items
and furnishings;

(6) “Rental agreement” means any agreement or lease
that establishes or modifies the terms, conditions or rules
concerning the lawful and reasonable use and occupancy of
leased space at a self-service storage facility;

(7) “Self-service storage facility” means any real
property used for renting or leasing individual storage
spaces, other than storage spaces which are leased or rented
as an incident to the lease or rental of residential property or
dwelling units, to which the occupants have access for
storing or removing their personal property;

(8) “Self-service storage insurance” means personal
property insurance offered in connection with and incidental
to the lease or rental of leased space at a self-service storage
facility that provides coverage to occupants at the self-
service storage facility where the insurance is transacted for
the loss of or damage to personal property that occurs at that
facility or when the property is in transit to or from that
facility during the period of the rental agreement; and

(9) “Supervising entity” means a business entity that is
a licensed insurance producer or an insurer.

(b) Licensure of owners.
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(1) An owner shall hold a limited lines license under this
section if the owner sells, solicits, or offers coverage for
self-service storage insurance. Notwithstanding any other
provision of this section to the contrary, an owner is not
required to be licensed solely to display and make available
to occupants and prospective occupants brochures and other
promotional materials created by or on behalf of an
authorized insurer or surplus lines insurer.

(2) A limited lines license issued under this section is
limited to authorizing an owner and the owner’s employees
and authorized representatives to sell, solicit, and offer
coverage for self-service storage insurance to occupants.

(3) A limited lines license issued under this section
authorizes an owner and the owner’s employees and
authorized representatives to sell, solicit, and offer self-
service storage insurance coverage at each location at which
the owner conducts business.

(4) An owner shall maintain, and share with its
supervising entity, a list of all locations in this state at which
self-service storage insurance is offered on its behalf. The
supervising entity shall submit the list to the Insurance
Commissioner within 30 days upon request.

(5) An owner and its employees and authorized
representatives are not subject to the agent pre-licensing
education, examination, or continuing education
requirements of this article.

(c) Requirements for Sale of Self-Service Storage
Insurance.

(1) At every location where self-service storage
insurance is offered, the owner shall make brochures or
other written or electronic materials available to occupants
which:

(A) Disclose that self-service storage insurance may
provide a duplication of coverage already provided by an
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occupant’s homeowner’s insurance policy, renter’s
insurance policy, or other source of coverage;

(B) State that the enrollment by the occupant for the
self-service storage insurance coverage offered by the
owner is not required in order to lease or rent leased space
from the owner;

(C) Provide the actual terms of the self-service storage
insurance coverage, or summarize the material terms of the
insurance coverage, including:

(i) The identity of the insurer;
(i1) The identity of the supervising entity;

(ii1) The amount of any applicable deductible and how
it is to be paid;

(iv) Benefits of the coverage; and
(v) Key terms and conditions of coverage;
(D) Summarize the process for filing a claim;

(E) State that the occupant may cancel enrollment for
the self-service storage insurance coverage at any time and
the person paying the premium shall receive a refund of any
applicable unearned premium.

(2) Self-service storage insurance may be provided
under an individual policy or under a commercial,
corporate, group, or master policy.

(3) Eligibility and underwriting standards for occupants
electing to enroll in coverage shall be established for each
self-service storage insurance program.

(d) Authority of owners.

(1) The employees and authorized representatives of
owners may sell, solicit, and offer self-service storage
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insurance to occupants and are not subject to licensure as an
insurance producer under this article provided that:

(A) The owner obtains a limited lines license to
authorize the owner’s employees and authorized
representatives to sell, solicit, and offer self-service storage
insurance;

(B) The insurer issuing the self-service storage
insurance appoints a supervising entity to supervise the
administration of the program including development of a
training program for employees and authorized
representatives of the owner who sell, solicit, or offer self-
service storage insurance. The training required by this
subdivision shall comply with the following:

(i) The training shall be delivered to all employees and
authorized representatives of the owner who sell, solicit, or
offer self-service storage insurance;

(i) The training may be provided in electronic form.
However, if provided in an electronic form the supervising
entity shall implement a supplemental education program
regarding the self-service storage insurance that is provided
and overseen by licensed employees of the supervising
entity; and

(iii)) Each employee and authorized representative
selling, soliciting, or offering self-service storage insurance
shall receive basic instruction about the self-service storage
insurance offered to occupants and the disclosures required
under paragraph (C) of this subdivision.

(C) An employee or authorized representative of an
owner does not advertise, represent, or otherwise hold
himself or herself out as a licensed insurance producer,
unless so licensed;

(D) An employee or authorized representative of an
owner is compensated based primarily on the number of
occupants enrolled for self-service storage insurance
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coverage. Employees and authorized representatives may
receive compensation for enrolling occupants for self-
service storage insurance coverage as long as the
compensation for those activities is incidental to their
overall compensation;

(2) The charges for self-service storage insurance
coverage may be billed and collected by the owner. Any
charge to the occupant for coverage that is not included in
the cost associated with the lease or rental of leased space
shall be separately itemized on the occupant’s bill. If the
coverage is included in the lease or rental of leased space,
the owner shall clearly and conspicuously disclose to the
occupant that the self-service storage insurance coverage is
included with the lease or rental of leased space. An owner
billing and collecting the charges is not required to maintain
the funds in a segregated account, provided that the owner
is authorized by the insurer to hold the funds in an
alternative manner and remits the amounts to the
supervising entity or insurer within 60 days of receipt. All
premiums received by an owner from an occupant for self-
service storage insurance shall be considered funds held by
the owner in a fiduciary capacity for the benefit of the
insurer. Owners may receive compensation for billing and
collection services.

(e) Suspension of Privileges.

(1) If an owner or its employee or authorized
representative violates any provision of this section, the
commissioner may do any of the following:

(A) After notice and hearing, impose fines not to exceed
$500 per violation or $5,000 in the aggregate for such
conduct.

(B) After notice and hearing, impose other penalties that
the commissioner considers necessary and reasonable to
carry out the purpose of this article, including:
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173 (1) Suspending the privilege of transacting self-service
174 storage insurance pursuant to this section at specific
175 business locations where violations have occurred; and

176 (i1) Suspending or revoking the ability of individual
177 employees or authorized representatives to act under this
178 section.

179 (2) If a supervising entity is determined by the
180 commissioner to have not performed its required duties
181 under this section or has otherwise violated any provision of
182 this section, it is subject to the administrative actions set
183 forth in §33-12-24 of this code.

®
CHAPTER 154

(Com. Sub. for H. B. 2690 - By Delegates Westfall,
Azinger, Nelson, Williams and Porterfield)

[Passed February 28, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 25, 2019.]

AN ACT to amend and reenact §33-26A-19 of the Code of West
Virginia, 1931, as amended, relating to guaranty associations;
and making revisions consistent with the National Association
of Insurance Commissioners Life and Health Insurance
Guaranty Association Model Act.

Be it enacted by the Legislature of West Virginia:

ARTICLE 26A. WEST VIRGINIA LIFE AND HEALTH
INSURANCE GUARANTY.

§33-26A-19. Prohibited advertisement of insurance guaranty
association act in insurance sales; notice to policyholders.
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(a) A person, including a member insurer, agent, or
affiliate of a member insurer, shall not make, publish,
disseminate, circulate, or place before the public, or cause
directly or indirectly, to be made, published, disseminated,
circulated, or placed before the public, in any newspaper,
magazine, or other publication, or in the form of a notice,
circular, pamphlet, letter or poster, or over any radio station or
television station, or in any other way, any advertisement,
announcement, or statement, written or oral, which uses the
existence of the insurance guaranty association of this state for
the purpose of sales, solicitation, or inducement to purchase
any form of insurance or other coverage covered by the West
Virginia Life and Health Insurance Guaranty Association Act:
Provided, That this section shall not apply to the association or
any other entity which does not sell or solicit insurance or
coverage by a health maintenance organization.

(b) Within 180 days of the effective date of this article,
the association shall prepare a summary document
describing the general purposes and current limitations of
the act and complying with §33-26A-19(c) of this code.
This document shall be submitted to the commissioner for
approval. Sixty days after receiving such approval, no
member insurer may deliver a policy or contract described
in §33-26A-3(b)(1) of this code to a policy owner, contract
owner, certificate holder, or enrollee unless the summary
document is delivered to the policy owner, contract owner,
certificate holder, or enrollee prior to or at the time of
delivery of the policy or contract. The document shall also
be available upon request by a policy owner, contract
owner, certificate holder, or enrollee. The distribution,
delivery, or contents or interpretation of this document shall
not guarantee that either the policy or the contract or the
policy owner, contract owner, certificate holder, or enrollee
is covered in the event of the impairment or insolvency of a
member insurer. The description document shall be revised
by the association as amendments to the article may require.
Failure to receive this document does not give the policy
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owner, contract owner, certificate holder, enrollee, or
insured any greater rights than those stated in this article.

(c) The document prepared under §33-26A-19(b) of this
code shall contain a clear and conspicuous disclaimer on its
face. The commissioner shall establish the form and content
of the disclaimer. The disclaimer shall:

(1) State the name and address of the association and
insurance department;

(2) Prominently warn the policy owner, contract owner,
certificate holder, or enrollee that the association may not
cover the policy or contract or, if coverage is available, it
will be subject to substantial limitations and exclusions and
conditioned on continued residence in the state;

(3) State the types of policies or contracts for which
guaranty funds will provide coverage;

(4) State that the member insurer and its agents are
prohibited by law from using the existence of the
association for the purpose of sales, solicitation, or
inducement to purchase any form of insurance or health
maintenance organization coverage;

(5) Emphasize that the policy owner, contract owner,
certificate holder, or enrollee should not rely on coverage
under the association when selecting an insurer or health
maintenance organization;

(6) Explain rights available and procedures for filing a
complaint to allege a violation of any provisions of this
article; and

(7) Provide other information as directed by the
commissioner.

(d) A member insurer shall retain evidence of compliance
with §33-26A-19(b) of this code for so long as the policy or
contract for which the notice is given remains in effect.
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®
CHAPTER 155

(Com. Sub. for H. B. 2770 - By Delegates Rohrbach,
Ellington, Barrett, Queen, Waxman, Byrd, Westfall,
Nelson and Porterfield)

[Passed March 9, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 27, 2019.]

ACT to amend the Code of West Virginia, 1931, as amended,
by adding thereto a new section, designated §33-15-4t; to
amend said code by adding thereto a new section, designated
§33-16-3ee; to amend said code by adding thereto a new
section, designated §33-24-7t; to amend said code by adding
thereto a new section, designated §33-25-8q; and to amend
said code by adding thereto a new section, designated §33-
25A-8t, all relating to establishing the Fairness in Cost-
Sharing Calculation Act; providing for definitions;
establishing health plan cost sharing calculations; establishing
pharmacy benefits cost sharing calculations; providing for an
effective date; and providing for rule-making authority.

Be it enacted by the Legislature of West Virginia:

ARTICLE 15. ACCIDENT AND SICKNESS INSURANCE.

§33
1

[FL N SN VS I\

(o)}

-15-4t. Fairness in Cost-Sharing Calculation.

(a) As used in this section:

“Cost sharing” means any copayment, coinsurance, or
deductible required by or on behalf of an insured in order to
receive a specific health care item or service covered by a
health plan.

“Drug” means the same as the term is defined in §30-5-
4(19).
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“Person” means a natural person, corporation, mutual
company, unincorporated association, partnership, joint
venture, limited liability company, trust, estate, foundation,
nonprofit corporation, unincorporated organization, or
government or governmental subdivision or agency.

“Pharmacy benefits manager” means the same as that
term is defined in §33-51-3 of this code.

(b) When calculating an insured’s contribution to any
applicable cost sharing requirement, including, but not
limited to, the annual limitation on cost sharing subject to
42 U.S.C. §18022(c) and 42 U.S.C. § 300gg-6(b):

(1) An insurer shall include any cost sharing amounts
paid by the insured or on behalf of the insured by another
person; and

(2) A pharmacy benefits manager shall include any cost
sharing amounts paid by the insured or on behalf of the
insured by another person.

(c) The commissioner is authorized to propose rules for
legislative approval in accordance with §29A-3-1 ef seq. of
this code, to implement the provisions of this section.

(d) This section is effective for policy, contract, plans,
or agreements beginning on or after January 1, 2020. This
section applies to all policies, contracts, plans, or
agreements, subject to this article that are delivered,
executed, issued, amended, adjusted, or renewed in this
state on or after the effective date of this section.

ARTICLE 16. GROUP ACCIDENT AND SICKNESS
INSURANCE.

§33-16-3ee. Fairness in Cost-Sharing Calculation.

1

2
3

(a) As used in this section:

“Cost sharing” means any copayment, coinsurance, or
deductible required by or on behalf of an insured in order to
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receive a specific health care item or service covered by a
health plan.

“Drug” means the same as the term is defined in §30-5-
4(19).

“Person” means a natural person, corporation, mutual
company, unincorporated association, partnership, joint
venture, limited liability company, trust, estate, foundation,
nonprofit corporation, unincorporated organization, or
government or governmental subdivision or agency.

“Pharmacy benefits manager” means the same as that
term is defined in §33-51-3 of this code.

(b) When calculating an insured’s contribution to any
applicable cost sharing requirement, including, but not
limited to, the annual limitation on cost sharing subject to
42 U.S.C. §18022(c) and 42 U.S.C. § 300gg-6(b):

(1) An insurer shall include any cost sharing amounts
paid by the insured or on behalf of the insured by another
person; and

(2) A pharmacy benefits manager shall include any cost
sharing amounts paid by the insured or on behalf of the
insured by another person.

(c) The commissioner is authorized to propose rules
for legislative approval in accordance with §29A-3-1 et
seq. of this code, to implement the provisions of this
section.

(d) This section is effective for policy, contract, plans,
or agreements beginning on or after January 1, 2020. This
section applies to all policies, contracts, plans, or
agreements, subject to this article that are delivered,
executed, issued, amended, adjusted, or renewed in this
state on or after the effective date of this section.
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ARTICLE 24. HOSPITAL SERVICE CORPORATIONS,
MEDICAL SERVICE CORPORATIONS, DENTAL
SERVICE CORPORATIONS, AND HEALTH SERVICE
CORPORATIONS.

§33-24-7t. Fairness in Cost-Sharing Calculation.

—

(a) As used in this section:

2 “Cost sharing” means any copayment, coinsurance, or
3 deductible required by or on behalf of an insured in order to
4 receive a specific health care item or service covered by a
5

health plan.
6 “Drug” means the same as the term is defined in §30-5-
7 4(19).
8 “Person” means a natural person, corporation, mutual

9 company, unincorporated association, partnership, joint
10 venture, limited liability company, trust, estate, foundation,
11 nonprofit corporation, unincorporated organization, or
12 government or governmental subdivision or agency.

13 “Pharmacy benefits manager” means the same as that
14 term is defined in §33-51-3 of this code.

15 (b) When calculating an insured’s contribution to any
16 applicable cost sharing requirement, including, but not
17 limited to, the annual limitation on cost sharing subject to
18 42 U.S.C. §18022(c) and 42 U.S.C. § 300gg-6(b):

19 (1) An insurer shall include any cost sharing amounts
20 paid by the insured or on behalf of the insured by another
21 person; and

22 (2) A pharmacy benefits manager shall include any cost
23 sharing amounts paid by the insured or on behalf of the
24 insured by another person.

25 (c) The commissioner is authorized to propose rules for
26 legislative approval in accordance with §29A-3-1 ef seq. of
27 this code, to implement the provisions of this section.
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or agreements beginning on or after January 1, 2020. This
section applies to all policies, contracts, plans, or
agreements, subject to this article that are delivered,
executed, issued, amended, adjusted, or renewed in this
state on or after the effective date of this section.

ARTICLE 25. HEALTH CARE CORPORATIONS.

§33-25-8q. Fairness in Cost-Sharing Calculation.

1
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(a) As used in this section:

“Cost sharing” means any copayment, coinsurance, or
deductible required by or on behalf of an insured in order to
receive a specific health care item or service covered by a
health plan.

“Drug” means the same as the term is defined in §30-5-
4(19).

“Person” means a natural person, corporation, mutual
company, unincorporated association, partnership, joint
venture, limited liability company, trust, estate, foundation,
nonprofit corporation, unincorporated organization, or
government or governmental subdivision or agency.

“Pharmacy benefits manager” means the same as that
term is defined in §33-51-3 of this code.

(b) When calculating an insured’s contribution to any
applicable cost sharing requirement, including, but not
limited to, the annual limitation on cost sharing subject to
42 U.S.C. §18022(c) and 42 U.S.C. § 300gg-6(b):

(1) An insurer shall include any cost sharing amounts
paid by the insured or on behalf of the insured by another
person; and

(2) A pharmacy benefits manager shall include any cost
sharing amounts paid by the insured or on behalf of the
insured by another person.
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(c) The commissioner is authorized to propose rules for
legislative approval in accordance with §29A-3-1 ef seq. of
this code, to implement the provisions of this section.

(d) This section is effective for policy, contract, plans,
or agreements beginning on or after January 1, 2020. This
section applies to all policies, contracts, plans, or
agreements, subject to this article that are delivered,
executed, issued, amended, adjusted, or renewed in this
state on or after the effective date of this section.

ARTICLE 25A. HEALTH MAINTENANCE ORGANIZATION
ACT.

§33-25A-8t. Fairness in Cost-Sharing Calculation.

1
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(a) As used in this section:

“Cost sharing” means any copayment, coinsurance, or
deductible required by or on behalf of an insured in order to
receive a specific health care item or service covered by a
health plan.

“Drug” means the same as the term is defined in §30-5-
4(19).

“Person” means a natural person, corporation, mutual
company, unincorporated association, partnership, joint
venture, limited liability company, trust, estate, foundation,
nonprofit corporation, unincorporated organization, or
government or governmental subdivision or agency.

“Pharmacy benefits manager” means the same as that
term is defined in §33-51-3 of this code.

(b) When calculating an insured’s contribution to any
applicable cost sharing requirement, including, but not
limited to, the annual limitation on cost sharing subject to
42 U.S.C. §18022(c) and 42 U.S.C. § 300gg-6(b):
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(1) An insurer shall include any cost sharing amounts
paid by the insured or on behalf of the insured by another
person; and

(2) A pharmacy benefits manager shall include any cost
sharing amounts paid by the insured or on behalf of the
insured by another person.

(c) The commissioner is authorized to propose rules for
legislative approval in accordance with §29A-3-1 ef seq. of
this code, to implement the provisions of this section.

(d) This section is effective for policy, contract, plans,
or agreements beginning on or after January 1, 2020. This
section applies to all policies, contracts, plans, or
agreements, subject to this article that are delivered,
executed, issued, amended, adjusted, or renewed in this
state on or after the effective date of this section.

®
CHAPTER 156

(H. B. 2954 - By Delegate Summers)

[Passed March 7, 2019; in effect ninety days from passage.]
[Approved by the Governor on March 25, 2019.]

ACT to amend and reenact §33-45-1 and §33-45-2 of the
Code of West Virginia, 1931, as amended, all relating to ethics
and fairness in insurer business practices; clarifying
“provider” definition; correcting citations; and requiring
payment for services of a provider who provides services
during the credentialing period.

Be it enacted by the Legislature of West Virginia:

ARTICLE 45. ETHICS AND FAIRNESS IN INSURER

BUSINESS PRACTICES.
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§33-45-1. Definitions.
1 As used in this article:

2 (1) “Claim” means each individual request for
3 reimbursement or proof of loss made by or on behalf of an
4 insured or a provider to an insurer, or its intermediary,
5 administrator or representative, with which the provider has
6 a provider contract for payment for health care services
7

under any health plan.
8 (2) “Clean claim” means a claim:
9 (A) That has no material defect or impropriety,

10 including all reasonably required information and
11 substantiating documentation, to determine eligibility or to
12 adjudicate the claim; or

13 (B) With respect to which an insurer has failed timely to
14 notify the person submitting the claim of any such defect or
15 impropriety in accordance with section two of this article.

16 (3) “Commissioner” means the  Insurance
17 Commissioner of West Virginia.

18 (4) “Health care services” means items or services
19 furnished to any individual for the purpose of preventing,
20 alleviating, curing, or healing human illness, injury or
21 physical or mental disability.

22 (5) “Health plan” means any individual or group health
23 care plan, subscription contract, evidence of coverage,
24 certificate, health services plan; medical or hospital services
25 plan as defined in article twenty four of this chapter;
26 accident and sickness insurance policy or certificate;
27 managed care health insurance plan, or health maintenance
28 organization subject to state regulation pursuant to §33-25a-
29 1 et seq., of this code; which is offered, arranged, issued or
30 administered in the state by an insurer authorized under this
31 chapter, a third-party administrator or an intermediary.
32 Health plan does not mean:
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(A) Coverages issued pursuant to Title XVIII of the
Social Security Act, 42 U.S.C. §1395 et seq. (Medicare),
Title XIX of the Social Security Act, 42 U.S.C. §1396 et
seq. or Title XX of the Social Security Act, 42 U.S.C. §1397
et seq. (Medicaid), 5 U.S.C. §8901 et seq., or 10 U.S.C.
§1071 et seq. (CHAMPUS); or §5-16-1 et seq., of this code
(PEIA);

(B) Accident only, credit or disability insurance, long-
term care insurance, CHAMPUS supplement, Medicare
supplement, workers’ compensation coverages or limited
benefits policy as defined in article sixteen-e of this chapter;
or

(C) Any a third-party administrator or an intermediary
acting on behalf of providers as denoted in §33-45-1(5)(A)
or §33-45-1(5)(B) of this code.

(6) “Insured” means a person who is provided health
insurance coverage or other health care services coverage
from an insurer under a health plan.

(7) “Insurer” means any person required to be licensed
under this chapter which offers or administers as a third
party administrator health insurance; operates a health plan
subject to this chapter; or provides or arranges for the
provision of health care services through networks or
provider panels which are subject to regulation as the
business of insurance under this chapter. “Insurer” also
includes intermediaries. “Insurer” does not include:

(A) Credit accident and sickness insurance;

(B) Accident and sickness policies which provide
benefits for loss of income due to disability;

(C) Any policy of liability of workers’ compensation
insurance;

(D) Hospital indemnity or other fixed indemnity
insurance;
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(E) Life insurance, including endowment or annuity
contracts, or contracts supplemental thereto, which contain
only provisions relating to accident and sickness insurance
that:

(1) Provide additional benefits in cases of death by
accidental means; or

(i1) Operate to safeguard the contracts against lapse, in
the event that the insured shall become totally and
permanently disabled as defined by the contract or
supplemental contract; and

(F) Property and casualty insurance.

(8) “Provider contract” means any contract between a
provider and

(A) An insurer;
(B) A health plan; or

(C) An intermediary, relating to the provision of health
care services.

(9) “Retroactive denial” means the practice of denying
previously paid claims by withholding or setting off against
payments, or in any other manner reducing or affecting the
future claim payments to the provider, or to seek direct cash
reimbursement from a provider for a payment previously
made to the provider.

(10) “Provider” means a person or other entity which
holds a valid license or permit, including a valid temporary
license or permit pursuant to chapter 30 of this code, to
provide specific health care services in this state.

(11) “Intermediary” means a physician, hospital,
physician-hospital organization, independent provider
organization, or independent provider network which
receives compensation for arranging one or more health



Ch. 156] INSURANCE 1343

97 care services to be rendered by providers to insureds of a

98 health plan or insurer. An intermediary does not include an

99 individual provider or group practice that utilizes only its
100 employees, partners or shareholders and their professional
101 licenses to render services.

§33-45-2. Minimum fair business standards contract
provisions required; processing and payment of health
care services; provider claims; commissioner’s
jurisdiction.

(a) Every provider contract entered into, amended,
extended, or renewed by an insurer on or after August 1,
2001, shall contain specific provisions which shall require
the insurer to adhere to and comply with the following
minimum fair business standards in the processing and
payment of claims for health care services:

AN B W~

(1) An insurer shall either pay or deny a clean claim
within 40 days of receipt of the claim if submitted manually
and within 30 days of receipt of the claim if submitted
electronically, except in the following circumstances:

S O 0

11 (A) Another payor or party is responsible for the claim;

12 (B) The insurer is coordinating benefits with another
13 payor;

14 (C) The provider has already been paid for the claim;

15 (D) The claim was submitted fraudulently; or
16 (E) There was a material misrepresentation in the claim.
17 (2) Each insurer shall maintain a written or electronic

18 record of the date of receipt of a claim. The person
19 submitting the claim shall be entitled to inspect the record
20 onrequest and to rely on that record or on any other relevant
21 evidence as proof of the fact of receipt of the claim. If an
22 insurer fails to maintain an electronic or written record of
23 the date a claim is received, the claim shall be considered
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received three business days after the claim was submitted
based upon the written or electronic record of the date of
submittal by the person submitting the claim.

(3) An insurer shall, within 30 days after receipt of a
claim, request electronically or in writing from the person
submitting the claim any information or documentation that
the insurer reasonably believes will be required to process
and pay the claim or to determine if the claim is a clean
claim. The insurer shall use all reasonable efforts to ask for
all desired information in one request, and shall if necessary,
within 15 days of the receipt of the information from the
first request, only request or require additional information
one additional time if such additional information could not
have been reasonably identified at the time of the original
request or to specifically identify a material failure to
provide the information requested in the initial request.
Upon receipt of the information requested under this
subsection which the insurer reasonably believes will be
required to adjudicate the claim or to determine if the claim
is a clean claim, an insurer shall either pay or deny the claim
within 30 days. No insurer may refuse to pay a claim for
health care services rendered pursuant to a provider contract
which are covered benefits if the insurer fails to timely
notify the person submitting the claim within 30 days of
receipt of the claim of the additional information requested
unless such failure was caused in material part by the person
submitting the claims: Provided, That nothing herein shall
preclude such an insurer from imposing a retroactive denial
of payment of such a claim if permitted by the provider
contract unless such retroactive denial of payment of the
claim would violate §33-45-2(a)(7) of this code. This
subsection does not require an insurer to pay a claim that is
not a clean claim except as provided herein.

(4) Interest, at a rate of 10 percent per annum, accruing
after the 40-day period provided in §33-45-2(a)(1) of this
code owing or accruing on any claim under any provider
contract or under any applicable law, shall be paid and
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accompanied by an explanation of the assessment on each
claim of interest paid, without necessity of demand, at the
time the claim is paid or within 30 days thereafter.

(5) Every insurer shall establish and implement
reasonable policies to permit any provider with which there
is a provider contract:

(A) To promptly confirm in advance during normal
business hours by a process agreed to between the parties
whether the health care services to be provided are a covered
benefit; and

(B) To determine the insurer’s requirements applicable
to the provider (or to the type of health care services which
the provider has contracted to deliver under the provider
contract) for:

(1) Precertification or authorization of coverage
decisions;

(i1) Retroactive reconsideration of a certification or
authorization of coverage decision or retroactive denial of a
previously paid claim;

(i11)) Provider-specific payment and reimbursement
methodology; and

(iv) Other provider-specific, applicable claims
processing and payment matters necessary to meet the terms
and conditions of the provider contract, including
determining whether a claim is a clean claim.

(C) Every insurer shall make available to the provider
within 20 business days of receipt of a request, reasonable
access either electronically or otherwise, to all the policies
that are applicable to the particular provider or to particular
health care services identified by the provider. In the event
the provision of the entire policy would violate any
applicable copyright law, the insurer may instead comply
with this subsection by timely delivering to the provider a
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clear explanation of the policy as it applies to the provider
and to any health care services identified by the provider.

(6) Every insurer shall pay a clean claim if the insurer
has previously authorized the health care service or has
advised the provider or enrollee in advance of the provision
of health care services that the health care services are
medically necessary and a covered benefit, unless:

(A) The documentation for the claim provided by the
person submitting the claim clearly fails to support the claim
as originally authorized; or

(B) The insurer’s refusal is because:

(1) Another payor or party is responsible for the
payment;

(i) The provider has already been paid for the health
care services identified on the claim;

(iii) The claim was submitted fraudulently or the
authorization was based in whole or material part on
erroneous information provided to the insurer by the
provider, enrollee, or other person not related to the insurer;

(iv) The person receiving the health care services was
not eligible to receive them on the date of service and the
insurer did not know, and with the exercise of reasonable
care could not have known, of the person’s eligibility status;

(v) There is a dispute regarding the amount of charges
submitted; or

(vi) The service provided was not a covered benefit and
the insurer did not know, and with the exercise of reasonable
care could not have known, at the time of the certification
that the service was not covered.

(7) A previously paid claim may be retroactively denied
only in accordance with this subdivision.
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(A) No insurance company may retroactively deny a
previously paid claim unless:

(i) The claim was submitted fraudulently;
(i1) The claim contained material misrepresentations;

(iii)) The claim payment was incorrect because the
provider was already paid for the health care services
identified on the claim or the health care services were not
delivered by the provider;

(iv) The provider was not entitled to reimbursement;

(v) The service provided was not covered by the health
benefit plan; or

(vi) The insured was not eligible for reimbursement.

(B) A provider to whom a previously paid claim has
been denied by a health plan in accordance with this section
shall, upon receipt of notice