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(b) “Board of Managers” or “Managers” means a group of
members of the House of Delegates authorized by that body to
serve as prosecutors before the Senate in a trial of impeachment.

(c) “Conference of Senators” means a private meeting of the
Court of Impeachment, including an executive session authorized
by W. Va. Code §6-9A-4.

(d) “Counsel” means a member of the Board of Managers or
an attorney, licensed to practice law in this state, representing the
Board of Managers or a Respondent in a trial of impeachment.

(e) “Court of Impeachment” or “Court” means all Senators
participating in a trial of impeachment.

(f) “Parties” means the Board of Managers and its counsel and
the Respondent and his or her counsel.

(g) “Presiding Officer” means the Chief Justice of the West
Virginia Supreme Court of Appeals or other Justice, pursuant to
the provisions of Article IV, Section 9 or Article VIII, Section 8 of
the Constitution of West Virginia.

(h) “Respondent” means a person against whom the House of
Delegates has adopted and communicated Articles of Impeachment
to the Senate.

(i) “Trial” means the trial of impeachment.

(G) “Two thirds of the Senators elected” means at least 23
Senators.

2. Pre-Trial Proceedings

(a) Whenever the Senate receives notice from the House of
Delegates that Managers have been appointed by the House of
Delegates to prosecute a trial of impeachment against a person or
persons and are directed to carry Articles of Impeachment to the
Senate, the Clerk of the Senate shall immediately inform the House
of Delegates that the Senate is ready to receive the Managers for
the reporting of such Articles.
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(b) When the Board of Managers for the House of Delegates is
introduced at the bar of the Senate and signifies that the Managers
are ready to communicate Articles of Impeachment, the President
of the Senate shall direct the Sergeant at Arms to make the
following proclamation: “All persons are commanded to keep
silence, on pain of imprisonment, while the House of Delegates is
reporting to the Senate Articles of Impeachment”; after which the
Board of Managers shall report the Articles. Thereupon, the
President of the Senate shall inform the Managers that the Senate
will notify the House of Delegates of the date and time on which
the Senate will proceed to consider the Articles.

(c) Upon the reporting of Articles of Impeachment to the
Senate, the Senate shall adjourn until a date and time directed by
the President of the Senate when the Senate will proceed to
consider the Articles and shall notify the House of Delegates and
the Supreme Court of Appeals of the same. Before proceeding to
consider evidence, the Clerk shall administer the oaths provided in
these Rules to the Presiding Officer; to the members of the Senate
then present; and to any other members of the Senate as they shall
appear.

(d) If the Board of Managers reports Articles of Impeachment
against more than one person, the Senate shall conduct a separate
trial of each Respondent individually as required by Rule 19 of
these Rules.

3. Pre-Trial Conference

The Presiding Officer shall hold a pre-trial conference with the
parties in the presence of the Court to stipulate to facts and exhibits
and address procedural issues.

4. Clerk of the Court of Impeachment; Duties

The Clerk of the Senate, or his or her designee, shall serve
as the Clerk of the Court of Impeachment, administer all oaths,
keep the Journal of the Court of Impeachment, and perform all
other duties usually performed by the clerk of a court of record
in this state. The Clerk of the Senate may designate other Senate
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personnel to assist in carrying out the Clerk’s duties. The Clerk
shall promulgate all forms necessary to carry out the
requirements of these Rules.

5. Marshal of the Court of Impeachment; Duties

The Sergeant at Arms of the Senate, or other person designated
by the President of the Senate, shall serve as the Marshal of the
Court of Impeachment. The Marshal of the Court of Impeachment
shall keep order in accordance with these Rules under the direction
of the Presiding Officer.

6. Trial to be Recorded in Journal of the Court of Impeachment

(a) All trial proceedings, not including transcripts of the trial
and copies of documentary evidence required to be appended to the
bound Journal of the Court of Impeachment by section (c) of this
Rule, shall be recorded in the Journal of the Court of Impeachment.
The Journal of the Court of Impeachment shall be read, corrected,
and approved the succeeding day. It shall be published under the
supervision of the Clerk and made available to the members
without undue delay.

(b) After the Journal of the Court of Impeachment has been
approved and fully marked for corrections, the Journal of the Court
of Impeachment so corrected shall be bound in the Journal of the
Senate. The bound volume shall, in addition to the imprint required
by Rule 49 of the Rules of the Senate, 2017, reflect the inclusion
of the official Journal of the Court of Impeachment.

(c) When available, transcripts of the trial and copies of any
documentary evidence presented therein shall be printed and bound
as an appendix to the Journal of the Court of Impeachment.

7. Site of Trial

The trial shall be held in the Senate Chamber of the West
Virginia State Capitol Complex. All necessary preparations in the
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Senate Chamber shall be made under the direction of the President
of the Senate.

8. Floor Privileges

Only the following persons may enter the floor of the Senate
Chamber during the trial: Members of the Court of Impeachment;
designated personnel of the Court of Impeachment; the parties; the
Presiding Officer; a law clerk of the Presiding Officer; witnesses
and their counsel while testifying; and authorized media, who shall
be located in an area of the chamber designated by the Clerk.

9. Representation of Parties

The House of Delegates shall be represented by its Board of
Managers and its counsel. The Respondent may appear in person
or by counsel.

10. Method of Address

Senators shall address the Presiding Officer as “Madam (or
Mr.) Chief Justice” or “Madam (or Mr.) Justice”.

11. Oaths

(a) The following oath, or affirmation, shall be taken and
subscribed by the Presiding Officer: “Do you solemnly swear [or
affirm] that you will support the Constitution of the United States
and the Constitution of the State of West Virginia and that you will
faithfully discharge the duties of Presiding Officer of the Court of
Impeachment in all matters that come before this Court to the best
of your skill and judgment?”

(b) The following oath, or affirmation, shall be taken and
subscribed by every Senator before sitting as a Court of
Impeachment: “Do each of you solemnly swear [or affirm] that you
will do justice according to law and evidence while sitting as a
Court of Impeachment?”

(c) The following oath, or affirmation, shall be taken and
subscribed by every witness before providing testimony: “Do you
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solemnly swear [or affirm] that the testimony you shall give shall
be the truth, the whole truth, and nothing but the truth?”

12. Service of Process

(a) The Respondent shall be served with a summons for the
appearance of the Respondent or his or her counsel before the
Court of Impeachment and provided with a copy of the Articles of
Impeachment and a copy of these Rules. The summons shall be
signed by the Clerk of the Court of Impeachment, bear the Seal of
the Senate, identify the nature of proceedings and the parties, and
be directed to the Respondent. It shall also state the date and time
at which the Respondent shall appear to answer the Articles of
Impeachment and notify the Respondent that if he or she fails to
appear without good cause, the allegations contained in the Articles
of Impeachment shall be uncontested and that the Senate shall
proceed to vote on whether to sustain such Articles pursuant to
Rule 15 of these Rules.

(b) The notice required by this Rule shall be served on the
Respondent in the manner required by Rule 4 of the West Virginia
Rules of Civil Procedure. All process shall be served by the
Sergeant at Arms of the Senate, unless otherwise ordered by the
President of the Senate. A copy of the summons to the Respondent,
upon its issuance, along with a copy of the Articles of Impeachment
and a copy of these Rules, shall be provided by the Clerk of the
Court of Impeachment to the Clerk of the West Virginia House of
Delegates. Upon service of the same upon the Respondent, a copy
of the return of service shall be provided by the Clerk of the Court
of Impeachment to the Clerk of the West Virginia House of
Delegates.

13. Dismissal of Articles Upon Resignation of Respondent;
Termination of Trial

(a) Any Senator may move to dismiss the Articles of
Impeachment against a Respondent if at any time before the
presentation of evidence commences in his or her trial of
impeachment the Respondent has resigned or retired from his or
her public office. Upon motion of any Senator to dismiss the
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Articles pursuant to this Rule, all Senators not excused shall vote
on the question of whether to dismiss the Articles against the
Respondent. If a majority of Senators elected vote to dismiss the
Articles against the Respondent, a judgment of dismissal shall be
pronounced and entered upon the Journal of the Court of
Impeachment or the Journal of the Senate, whichever is convened
at the time such vote is taken.

(b) A vote pursuant to this Rule shall be taken by yeas and nays.

(c) Upon dismissal of the Articles of Impeachment against a
Respondent pursuant to this Rule, all pre-trial and trial proceedings
regarding said Respondent shall immediately cease.

(d) If the House of Delegates adopts and communicates
Articles of Impeachment that name more than one Respondent in
one or more of the Articles, a dismissal pursuant to this Rule shall
not dismiss the articles as to any Respondent who has not resigned
or retired.

14. Commencement of Trial; Answer to Articles of Impeachment

At the time and date fixed and upon proof of service of the
summons directed to the Respondent, the Respondent shall be
called to answer the Articles of Impeachment. If the Respondent
appears in person or by counsel, the appearance shall be recorded.
If the Respondent does not appear, either personally or by counsel,
then the failure of the Respondent to appear shall be recorded.
While the Court of Impeachment is in session, the business of the
Senate shall be suspended except as otherwise ordered by the
President of the Senate.

15. Failure of Respondent to Appear and Contest

(a) If the Respondent fails to appear personally or by counsel
without good cause at the time and date specified in the notice
required by Rule 12 of these Rules, the allegations contained in the
Articles of Impeachment shall be uncontested.

(b) If the allegations contained in the Articles of Impeachment
are determined to be uncontested under section (a) of this Rule, the
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Presiding Officer shall then call upon the Board of Managers to
deliver a summary of the evidence of the allegations contained in
such Articles.

(c) After the summary of evidence delivered by the Managers,
the Court of Impeachment shall vote on the question of whether to
sustain one or more of the Articles of Impeachment in accordance
with the requirements of Rule 31 of these Rules.

16. Entry of Plea or Pleas; Procedures Based on Plea or Pleas

If the Respondent appears and pleads not guilty to each article,
the trial shall proceed. If the Respondent appears and pleads guilty
to one or more articles, the Court of Impeachment shall
immediately vote on the question of whether to sustain the Articles
of Impeachment to which a plea of guilty has been entered in
accordance with the requirements of Rule 31 of these Rules.

17. Subpoenas

A subpoena shall be issued by the Clerk of the Court of
Impeachment for a witness on application of a party.

18. Procedure in a Contested Matter

(a) After preliminary motions are heard and decided, the Board
of Managers or its counsel may make an opening statement.
Following the opening statement by the Managers, the Respondent
or his or her counsel may then make an opening statement.

(b) The trial shall be a daily special order of business following
the Third Order of Business of the Senate, unless otherwise ordered
by the President of the Senate. When the hour shall arrive for the
special order of business, the President of the Senate shall so
announce. The Presiding Officer shall cause proclamation to be
made, and the business of the trial shall proceed. The trial may be
recessed or adjourned and continued from day to day, or to specific
dates and times, by majority vote of the Senators present and
voting. The adjournment of the trial shall not operate as an
adjournment of the Senate, but upon such adjournment, the Senate
shall resume.
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(c) After the presentation of all evidence to the Court of
Impeachment, the Board of Managers shall present a closing
argument, after which the Respondent shall present a closing
argument. Following the Respondent’s closing argument, the
Board of Managers may offer a rebuttal.

(d) The Board of Managers shall have the burden of proof as to
all factual allegations. The Presiding Officer shall direct the order
of the presentation of evidence.

19. Separate Trials of Multiple Respondents; Order of Trials

(a) If the House of Delegates communicates Articles of
Impeachment against more than one Respondent, the Senate shall
schedule and conduct a separate trial of each Respondent.

(b) The Presiding Officer, in consultation with the parties, shall
determine the order in which multiple Respondents shall be tried.

20. Witnesses

(a) All witnesses shall be examined by the party producing
them and shall be subject to cross-examination by the opposing
party. Only one designee of each party may examine each witness.
The Presiding Officer may permit redirect examination and
recross-examination.

(b) After completion of questioning by the parties, any Senator
desiring to question a witness shall reduce his or her question to
writing and present it to the Presiding Officer who shall pose the
question to the witness without indicating the name of the Senator
presenting the question. If objection to a Senator’s question is
raised by a party, the objection shall be decided in the manner
provided in Rule 23 of these Rules.

(c) It shall not be in order for any Senator to directly question
a witness.

21. Discovery Procedures

(a) Within five days after service upon the Respondent of the
Articles of Impeachment, the Respondent may request, and the
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Board of Managers shall disclose to the Respondent and make
available for inspection, copy, or photograph, the following:

(1) Any written or recorded statement of the Respondent in the
Managers’ possession which the Managers intend to introduce into
evidence in their case-in-chief during the trial;

(2) Any books, papers, documents, data, photographs,
tangible objects, buildings or places, or copies of portions of
such items in the Managers’ possession that the Managers intend
to use in their case-in-chief as to one or more Articles of
Impeachment;

(3) A list of the persons the Board of Managers intends to call
as witnesses in its case-in-chief during the trial; and

(4) A written summary of any expert testimony the Managers
intend to use during their case-in-chief. Any summary provided
must describe the witness’ opinions, the bases and reasons for the
opinions, and the witness’s qualifications.

(b) The Board of Managers shall make its response to the
Respondent’s written requests within 10 days of service of the
requests.

(c) If the Respondent makes a request pursuant to this Rule, he
or she shall be required to provide the same information to the
Managers, reciprocally, within 10 days following his or her
request.

(d) A copy of all requests pursuant to this section shall be
provided to the Clerk. The parties shall provide to the Clerk, in a
format or in formats directed by the Clerk, copies of all items
disclosed pursuant to this Rule.

(e) The Clerk may require parties to number or Bates stamp
any trial exhibits or other information provided to the Clerk. The
Clerk may hold a meeting with the parties to organize trial
exhibits.
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22. Court Reporters; Transcripts

(a) All proceedings shall be reported by an official court
reporter or certified court reporter: Provided, That if the services
of an official court reporter or certified court reporter are
unavailable on one or more days of the trial, the proceedings shall
be digitally recorded and copies of the recording made available to
the parties.

(b) Upon request of a party, the Presiding Officer, or any
Senator, the Clerk shall provide a copy of the transcript of any
portion of the trial, when such transcripts are available.

23. Motions, Objections, and Procedural Questions

(a) All motions, objections, and procedural questions made
by the parties shall be addressed to the Presiding Officer, who
shall decide the motion, objection, or procedural question:
Provided, That a vote to overturn the Presiding Officer’s
decision on any motion, objection, or procedural question shall
be taken, without debate, on the demand of any Senator
sustained by one tenth of the Senators present, and an
affirmative vote of a majority of the Senators present and voting
shall overturn the Presiding Officer’s decision on the motion,
objection, or procedural question.

(b) On the demand of any Senator or at the direction of the
Presiding Officer, the movant shall reduce the motion to writing.

24. Qualification to Sit as Court of Impeachment

Every Senator is qualified to participate on the Court of
Impeachment, unless he or she has been excused pursuant to Rule
43 of the Rules of the Senate, 2017.

25. Members as Witnesses

The parties may not call as witnesses, nor subpoena the
personal records of, the Senators, members of the Board of
Managers, personnel of the Court of Impeachment, the Presiding
Officer, or counsel for the parties.
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26. Attendance of Members

Every Senator is required to attend the trial unless he or she has
been granted a leave of absence, pursuant to Rule 50 of the Rules
of the Senate, 2017, or has been excused from voting on the
Articles, pursuant to Rule 43 of the Rules of the Senate, 2017. Any
Senator who has been granted a leave of absence shall be provided
an opportunity to review the exhibits, video or audio recordings,
and transcripts for the date or dates he or she is absent and may
participate in the vote on verdict and judgment as provided in Rule
31 of these Rules.

27. Notetaking

Senators may take notes during the trial and such notes are not
subject to the provisions of W. Va. Code §29B-1-1 et seq.

28. Applicability of Rules of the Senate

Except as otherwise provided herein, the Rules of the Senate
shall apply to proceedings of the trial and the President of the
Senate retains the authority to invoke such rules.

29. Applicability of Rules of Evidence

When not in conflict with these Rules or the Rules of the
Senate, the Presiding Officer shall rule on the admissibility of
evidence in accordance with West Virginia Rules of Evidence:
Provided, That a vote to overturn the Presiding Officer’s ruling on
the admissibility of evidence shall be taken, without debate, on
demand of any Senator sustained by one tenth of the members
present, and an affirmative vote of the majority of Senators present
shall overturn the ruling.

30. Instruction

At any time, the Presiding Officer may, sua sponte, or on
motion of a party or upon request of a Senator, instruct the Senators
on procedural or legal matters.
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31. Verdict and Judgment

(a) After closing arguments, the Court may enter into a
Conference of Senators for deliberation. After conclusion of
said conference and return to open proceedings, or pursuant to
Rule 15 or Rule 16 of these Rules, all Senators not excused shall
vote on the question of whether to sustain one or more Articles
of Impeachment: Provided, That any vote of the Senators on the
question of whether or not to sustain an Article of Impeachment
shall decide only that Article, and no single vote of the Senate
shall sustain more than one Article of Impeachment. The
Presiding Officer shall have no vote in the verdict or judgment
of the Court of Impeachment.

(b) If two thirds of the Senators elected vote to sustain one
or more Articles of Impeachment, a judgment of conviction and
removal from office shall be pronounced and entered upon the
Journal of the Court of Impeachment. If the Respondent is
acquitted of any Article of Impeachment, a judgment of acquittal
as to such Article or Articles shall be pronounced and entered
upon the Journal.

(c) If two thirds of the Senators elected vote to sustain one
or more Article of Impeachment, a vote shall then be taken on
the question of whether the Respondent shall also be
disqualified to hold any office of honor, trust, or profit under the
state. If two thirds of the Senators elected vote to disqualify, a
judgment of disqualification to hold any office of honor, trust,
or profit under the state shall be pronounced and entered upon
the Journal of the Court of Impeachment.

(d) Each vote pursuant to this Rule shall be taken by yeas and
nays.

(e) A copy of all judgments entered shall be deposited in the
office of the Secretary of State.

32. Conference of Senators

(a) On motion of any Senator and by a vote of the majority of
the members present and voting, there shall be an immediate
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Conference of Senators. No Senator or any other person may
photograph, record, or broadcast a Conference of Senators. Any
motion made pursuant to this Rule shall be nondebatable.

(b) The President of the Senate, or his or her designee, shall
preside over a Conference of Senators and the Rules of the Senate
shall apply during said conference except as otherwise provided
herein.

33. Contempt; Powers of Presiding Officer

The following powers shall be exercised by the Presiding
Officer:

(1) The power to compel the attendance of witnesses
subpoenaed by the parties;

(2) The power to enforce obedience to the Court’s orders;
(3) The power to preserve order;
(4) The power to punish contempt of the Court’s authority; and

(5) The power to make all orders that may be necessary and
that are not inconsistent with these Rules or the laws of this state.

34. Prohibited Conduct; Sanctions

The Court of Impeachment shall have the power to provide for
its own safety and the undisturbed transaction of its business, as
provided in Article VI, Section 26 of the Constitution of West
Virginia.
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ARTICLES OF IMPEACHMENT AGAINST THE
VARIOUS JUSTICES OF THE
SUPREME COURT OF APPEALS
OF THE STATE OF WEST VIRGINIA
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The following letter from the Honorable Lee Cassis, Clerk of
the West Virginia Senate, is inserted into the Journal of the Court
of Impeachment:

The Senate of West Virginia
Charleston

September 11, 2018

The Honorable Mitch B. Carmichael

President of the Senate

And

The Honorable Members of the West Virginia Senate

Dear Mr. President and Members:

Pursuant to Rule 4 of the Rules of the Senate While Sitting as a
Court of Impeachment, I have this day designated Kristin Canterbury,
the Assistant Clerk of the Senate, to serve as Clerk of the Court of
Impeachment in my absence. This designation will be filed in the
Journal of the Senate and the Journal of the Court of Impeachment.

Sincerely,

Lee Cassis
Clerk of the Senate

The Senate, sitting as a Court of Impeachment to consider
proceedings against Robin Jean Davis, Retired Justice of the Supreme
Court of Appeals of the State of West Virginia; Allen H. Loughry 11,
Justice of the Supreme Court of Appeals of the State of West Virginia;
Elizabeth D. Walker, Justice of the Supreme Court of Appeals of the
State of West Virginia; and Margaret L. Workman, Chief Justice of
the Supreme Court of Appeals of the State of West Virginia, met on
Tuesday, September 11, 2018, at 2:57 p.m.

The Honorable Paul T. Farrell, Acting Chief Justice of the
Supreme Court of Appeals of the State of West Virginia, assumed
the chair and presided over the Court of Impeachment.
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The Presiding Officer then directed the Sergeant at Arms to
summon the Managers, attorneys, and Respondents.

Without objection, the Journal of the Court of Impeachment for
the morning session of Tuesday, September 11, 2018, to consider
proceedings against the various Justices of the Supreme Court of
Appeals of the State of West Virginia was considered as having
been read and approved.

The Managers, appointed by the House of Delegates to conduct
the trial of impeachment of the various Justices of the Supreme
Court of Appeals of the State of West Virginia, to wit: Delegates
Shott, Hollen, Foster, Byrd, and Miller (Delegate Foster, one of the
said Managers, being absent) entered the Senate Chamber and took
the seats assigned them.

Brian Casto, Marsha Kaufmann, and Joe Altizer, counsel for
the Managers of the House of Delegates, accompanied said
Managers.

Respondent Allen H. Loughry II, Justice of the Supreme Court
of Appeals of the State of West Virginia, and the Respondents’
counsel entered the Senate Chamber and took the seats assigned
them.

The Presiding Officer informed the Managers, attorneys, and
Respondents that the Senate had not adopted a resolution publicly
reprimanding and censuring Chief Justice Margaret L. Workman
and Justice Elizabeth D. Walker and that the trials would move
forward.

The Presiding Officer then directed Mike Hissam, counsel for
Justice Walker, to approach the podium.

The Presiding Officer stated that Justice Walker was charged
in Article XIV of the Articles of Impeachment and asked if Justice
Walker admitted or denied the same. Mike Hissam, counsel for
Justice Walker, responded that Justice Walker denied the charge.

The Presiding Officer then set the trial date for Justice Walker
for Monday, October 1, 2018, at 9 a.m.
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The Presiding Officer then directed Steven R. Ruby, counsel
for Chief Justice Workman, to approach the podium.

The Presiding Officer stated that Chief Justice Workman was
charged in Articles IV, VI, and XIV of the Articles of Impeachment
and asked if Chief Justice Workman admitted or denied the same.
Steven R. Ruby, counsel for Chief Justice Workman, responded
that Chief Justice Workman denied the charges.

The Presiding Officer then set the trial date for Chief Justice
Workman for Monday, October 15, 2018. The Presiding Officer
stated that pre-trial motions would be taken up at that time.

The Presiding Officer then directed Justice Loughry and John
A. Carr, counsel to Justice Loughry, to approach the podium.

The Presiding Officer then asked Mike Hissam, counsel for
Justice Walker, and Steven R. Ruby, counsel for Chief Justice
Workman, if the Respondents formally waived the reading of the
Articles of Impeachment. Mike Hissam, counsel for Justice
Walker, and Steven R. Ruby, counsel for Chief Justice Workman,
responded that Justice Walker and Chief Justice Workman waived
the reading of the Articles.

The Presiding Officer then asked Justice Loughry if he
formally waived the reading of the Articles of Impeachment. John
A. Carr, counsel for Justice Loughry, responded that Justice
Loughry waived the reading of the Articles.

The Presiding Officer stated that Justice Loughry was charged
in Articles I, III, VII, VIII, IX, X, and XIV of the Articles of
Impeachment and asked if Justice Loughry admitted or denied the
same. Justice Loughry responded that he denied the charges.

The Presiding Officer then set the trial date for Justice Loughry
for Monday, November 12, 2018, at 9 a.m.

[CLERK’S NOTE: Due to the Veterans’ Day holiday, the trial
date for Justice Loughry was changed from Monday, November
12, 2018, at 9 a.m. to Tuesday, November 13, 2018, at 9 a.m. by
order of the Presiding Officer dated September 17, 2018.]
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The Presiding Officer then directed the counsel for Retired
Justice Davis to approach the podium.

The Presiding Officer stated a motion for pro hac vice
admission of James M. Cole had been filed for James M. Cole to
appear as counsel on behalf of Retired Justice Davis during the
Court of Impeachment. The Presiding Officer then stated the
motion was granted.

The Presiding Officer then asked James M. Cole, counsel for
Retired Justice Davis, if the Respondent formally waived the
reading of the Articles of Impeachment. James M. Cole, counsel
for Retired Justice Davis, responded that Retired Justice Davis
waived the reading of the Articles.

The Presiding Officer stated that Retired Justice Davis was
charged in Articles II, IV, V, and XIV of the Articles of
Impeachment and asked if Retired Justice Davis admitted or denied
the same. James M. Cole, counsel for Retired Justice Davis,
responded that Retired Justice Davis denied the charges.

The Presiding Officer then set the trial date for Retired Justice
Davis for Monday, October 29, 2018.

James M. Cole, counsel for Retired Justice Davis, stated a
motion for continuance for filing motions and reciprocal discovery
had been filed, to which the House Managers did not oppose.

The Presiding Officer noted that Robin Jean Davis had retired
from the office of Justice of the Supreme Court of Appeals of the
State of West Virginia and there were provisions relating to this
matter contained in the Rules of the West Virginia Senate While
Sitting as a Court of Impeachment During the Eighty-Third
Legislature and that the Constitution of West Virginia states, in
part, that the removal from office is the only punishment in an
impeachment [Art. IV, Sec. 9].

Senator Trump then moved that, pursuant to Rule 13 of the
Rules of the West Virginia Senate While Sitting as a Court of
Impeachment During the Eighty-Third Legislature, Articles I, IV,
V, and XIV of the Articles of Impeachment adopted by the House
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of Delegates be dismissed in so far as they relate to Retired Justice
Davis.

Following extended discussion,

The question being on the adoption of Senator Trump’s
aforestated motion,

The roll being taken, the yeas were: Arvon, Baldwin, Boley,
Drennan, Facemire, Gaunch, Jeffries, Palumbo, Plymale, Prezioso,
Romano, Stollings, Swope, Trump, and Carmichael (Mr.
President)—15.

The nays were: Azinger, Beach, Blair, Boso, Clements, Cline,
Ferns, Karnes, Mann, Maroney, Maynard, Ojeda, Rucker, Smith,
Sypolt, Takubo, Unger, Weld, and Woelfel—19.

Absent: None.

So, a majority of all the members elected to the Senate not
having voted in the affirmative, the Presiding Officer declared
Senator Trump’s aforestated motion had not prevailed.

Whereupon, the Presiding Officer stated the trial date for
Retired Justice Davis would be Monday, October 29, 2018.

Steven R. Ruby, counsel for Chief Justice Workman, stated a
motion had been filed to set a trial date and a briefing schedule. He
also stated a motion had been filed to set a Bill of Particulars.

Delegate Shott stated one of the dates in the proposed briefing
schedule had already passed and the House Managers questioned
the validity of certain motions under the Rules of the West Virginia
Senate While Sitting as a Court of Impeachment During the Eighty-
Third Legislature. Delegate Shott then stated the House Managers
objected to Chief Justice Workman’s motion for a Bill of
Particulars.

The Presiding Officer stated a Bill of Particulars was a criminal
type motion and this was not a criminal trial; therefore, the motion
for a Bill of Particulars was denied.
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The Presiding Officer recognized Delegate Shott to address the
Court of Impeachment.

Following a point of inquiry to the Presiding Officer, with
resultant response thereto,

At 3:29 p.m., the Court of Impeachment to consider
proceedings against the various Justices of the Supreme Court of
Appeals of the State of West Virginia adjourned until Monday,
October 1, 2018, at 9 a.m.

MONDAY, OCTOBER 1, 2018

THE STATE OF WEST VIRGINIA
VS

ELIZABETH D. WALKER, JUSTICE OF THE
SUPREME COURT OF APPEALS
OF THE STATE WEST VIRGINIA

The Senate, sitting as a Court of Impeachment to consider
proceedings against Elizabeth D. Walker, Justice of the Supreme
Court of Appeals of the State of West Virginia, met on Monday,
October 1, 2018, at 9:02 a.m.

The Honorable Paul T. Farrell, Acting Chief Justice of the
Supreme Court of Appeals of the State of West Virginia, assumed
the chair and presided over the Court of Impeachment.

Without objection, the Journal of the Court of Impeachment for
the afternoon session of Tuesday, September 11, 2018, to consider
proceedings against the various Justices of the Supreme Court of
Appeals of the State of West Virginia was considered as having
been read and approved.
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The Presiding Officer directed the Sergeant at Arms to make
the following proclamation: All persons are commanded to keep
silence, on pain of imprisonment, while the Senate is sitting as a
Court of Impeachment.

The Managers, appointed by the House of Delegates to conduct
the trial of impeachment of Justice Walker, to wit: Delegates Shott,
Hollen, Foster, Byrd, and Miller (Delegates Foster and Byrd, two
of the said Managers, being absent) took the seats assigned them.

Marsha Kaufmann and Kip Reese, counsel for the Managers of
the House of Delegates, accompanied said Managers.

Respondent Justice Walker took the seat assigned her.

Mike Hissam and J. Zak Ritchie, counsel for the Respondent,
accompanied Justice Walker.

The Presiding Officer then provided instructions to the
members of the Court of Impeachment.

The Presiding Officer directed the Clerk of the Court of
Impeachment to read Article XIV of the Articles of Impeachment.
The Presiding Officer then noted that Justice Walker had
previously denied the allegations contained in Article XIV of the
Articles of Impeachment.

The Presiding Officer announced a motion had been filed by
Ronald E. Wilson, Chair of the Judicial Investigation Commission,
to quash the subpoena issued by the House of Delegates to appear
before the Court of Impeachment to give evidence in the
proceedings against Justice Walker. The Presiding Officer then
stated an affidavit would be entered instead of Judge Wilson
appearing before the Court to testify.

The Presiding Officer noted Justice Walker had filed a Motion
to Dismiss Article XIV and a Motion in Limine to Preclude
Evidence of Unimpeached Conduct.

Mike Hissam, counsel for Justice Walker, and Delegate Shott,
Chair of the House Managers, presented the argument and the
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response to the argument, respectively, to the said motions.
Whereupon, the Presiding Officer denied the Motion to Dismiss
and the Motion in Limine.

Delegate Shott presented the opening statement on behalf of
the House Managers and Mike Hissam presented the opening
statement on behalf of Justice Walker.

At 10:07 a.m., the Court of Impeachment recessed for 15
minutes.

At 10:24 a.m., the Presiding Officer called the Court of
Impeachment to order.

The Presiding Officer then directed Delegate Shott to call the
first witness for the House Managers.

Delegate Shott requested a stipulation that the parties agree that
all of the evidentiary exhibits that have been submitted be deemed
authenticated and admissible, to which the Respondent’s counsel
did not oppose.

Delegate Shott called Justice Walker as the first witness for the
House Managers.

Whereupon, Justice Walker took the witness stand and was
administered the oath by the Clerk of the Court of Impeachment.

Delegate Shott requested that, pursuant to Rule 611(c) of the
Rules of Evidence, he be permitted to treat Justice Walker as a
hostile witness, which request was denied by the Presiding Officer.

Delegate Shott then conducted a direct examination of Justice
Walker and presented various evidentiary exhibits.

At 11:28 a.m., the Court of Impeachment recessed until 12:30
p.m. today.

At 12:32 p.m., the Presiding Officer called the Court of
Impeachment to order.
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The Presiding Officer noted questions had arisen about Rule 20
of the Rules of the West Virginia Senate While Sitting as a Court
of Impeachment During the Eighty-Third Legislature and
explained the process the Court of Impeachment would follow to
permit the members to ask questions of the witnesses.

Mike Hissam, counsel for Justice Walker, stated he had
informed Delegate Shott he may exceed the scope of direct during
the cross-examination of Justice Walker in the interest of time and
efficiency.

Justice Walker resumed the stand and was cross-examined by
Mike Hissam who presented various evidentiary exhibits.

Delegate Shott then conducted a re-direct of Justice Walker.

Members of the Court of Impeachment presented questions to
the Presiding Officer, who then posed the questions to Justice
Walker.

Justice Walker was then excused.

Following points of inquiry to the Presiding Officer, with
resultant responses thereto,

At 1:48 p.m., the Court of Impeachment recessed for 15
minutes.

At 2:06 p.m., the Presiding Officer called the Court of
Impeachment to order.

Delegate Shott called Justin Robinson, Director of the
Legislative Post-Audit Division, as a witness for the House
Managers.

Whereupon, Justin Robinson took the witness stand and was
administered the oath by the Clerk of the Court of Impeachment.

Delegate Shott conducted a direct examination of Justin
Robinson and presented various evidentiary exhibits.
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J. Zak Ritchie, counsel for Justice Walker, then cross-examined
Justin Robinson.

A member of the Court of Impeachment presented a question
to the Presiding Officer, who then posed the question to Justin
Robinson.

Justin Robinson was then excused.

Marsha Kaufmann, attorney for the House Managers, called
Sue Racer-Troy, Chief Financial Officer for the Supreme Court of
Appeals of the State of West Virginia, as a witness for the House
Managers.

The Presiding Officer directed the Sergeant at Arms to
summon Sue Racer-Troy.

Sue Racer-Troy took the witness stand and was administered
the oath by the Clerk of the Court of Impeachment.

Marsha Kaufmann conducted a direct examination of Sue
Racer-Troy and presented various evidentiary exhibits.

Mike Hissam, counsel for Justice Walker, cross-examined Sue
Racer-Troy.

Marsha Kaufmann then conducted a re-direct of Sue Racer-
Troy.

Members of the Court of Impeachment presented questions to
the Presiding Officer, who then posed the questions to Sue Racer-
Troy.

Sue Racer-Troy was then excused.

Marsha Kaufmann called John B. McCuskey, State Auditor, as
a witness for the House Managers.

Whereupon, John B. McCuskey took the stand and was
administered the oath by the Clerk of the Court of Impeachment.
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Marsha Kaufmann conducted a direct examination of John B.
McCuskey and presented an evidentiary exhibit.

There being no cross-examination or questions from the
members of the Court of Impeachment, John B. McCuskey was
excused.

There being no further witnesses today,

At 3:19 p.m., the Court of Impeachment to consider
proceedings against Elizabeth D. Walker, Justice of the Supreme
Court of Appeals of the State of West Virginia, adjourned until
tomorrow, Tuesday, October 2, 2018, at 9 a.m.

TUESDAY, OCTOBER 2, 2018

THE STATE OF WEST VIRGINIA
VS

ELIZABETH D. WALKER, JUSTICE OF THE
SUPREME COURT OF APPEALS
OF THE STATE WEST VIRGINIA

The Senate, sitting as a Court of Impeachment to consider
proceedings against Elizabeth D. Walker, Justice of the Supreme
Court of Appeals of the State of West Virginia, met on Tuesday,
October 2, 2018, at 9:05 a.m.

The Honorable Paul T. Farrell, Acting Chief Justice of the
Supreme Court of Appeals of the State of West Virginia, assumed
the chair and presided over the Court of Impeachment.

Without objection, the Journal of the Court of Impeachment of
Monday, October 1, 2018, to consider proceedings against Justice
Walker was considered as having been read and approved.
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The Presiding Officer directed the Sergeant at Arms to make
the following proclamation: All persons are commanded to keep
silence, on pain of imprisonment, while the Senate is sitting as a
Court of Impeachment.

The Managers, appointed by the House of Delegates to conduct
the trial of impeachment of Justice Walker, to wit: Delegates Shott,
Hollen, Foster, Byrd, and Miller (Delegates Foster and Byrd, two
of the said Managers, being absent) took the seats assigned them.

Marsha Kaufmann and Kip Reese, counsel for the Managers of
the House of Delegates, accompanied said Managers.

Respondent Justice Walker took the seat assigned her.

Mike Hissam and J. Zak Ritchie, counsel for the Respondent,
accompanied Justice Walker.

Delegate Shott called Mike McKown, Deputy State Auditor for
Budget Analysis with the State Auditor’s office, as a witness for
the House Managers.

Whereupon, Mike McKown took the witness stand and was
administered the oath by the Clerk of the Court of Impeachment.

Delegate Shott conducted a direct examination of Mike
McKown and presented various evidentiary exhibits.

Following a point of inquiry to the Presiding Officer, with
resultant response thereto,

Mike Hissam, counsel for Justice Walker, then cross-examined
Mike McKown.

There being no questions from the members of the Court of
Impeachment, Mike McKown was then excused.

Delegate Shott stated that the House Managers rested their
case.

The Presiding Officer then informed counsel for Justice
Walker that they could now proceed with the defense.
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Mike Hissam, counsel for the Respondent, stated that Justice
Walker was the defense’s only witness and had testified yesterday,
Monday, October 1, 2018, therefore, the defense rested its case.

Delegate Shott presented the closing arguments on behalf of
the House Managers and Mike Hissam presented the closing
arguments on behalf of Justice Walker. Delegate Shott then offered
a rebuttal.

The Presiding Officer noted the presence in today’s
proceedings of a senator who had been absent during the
proceedings of yesterday, Monday, October 1, 2018. The Presiding
Officer then noted that, pursuant to Rule 26 of the Rules of the
West Virginia Senate While Sitting as a Court of Impeachment
During the Eighty-Third Legislature, the senator had been able to
review yesterday’s proceedings and requested the Senate President
to determine his eligibility to participate in the deliberations and
voting in this matter.

The Presiding Officer stated that, pursuant to Rule 31 of the
Rules of the West Virginia Senate While Sitting as a Court of
Impeachment During the Eighty-Third Legislature, if two thirds of
the senators elected vote to sustain the Article of Impeachment, a
judgment of conviction and removal from office would be
pronounced. If less than two thirds of the senators elected vote to
sustain the Article of Impeachment, a judgment of acquittal would
be pronounced.

The Presiding Officer stated that, pursuant to Rule 32 of the
Rules of the West Virginia Senate While Sitting as a Court of
Impeachment During the Eighty-Third Legislature, a motion by
any senator and by a vote of the majority of the members present
and voting will dissolve the Court of Impeachment into a
Conference of Senators for deliberations.

Whereupon, Senator Woelfel moved that the Court of
Impeachment dissolve into a Conference of Senators for
deliberations.
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On this question, the yeas were: Arvon, Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Drennan, Facemire,
Gaunch, Jeffries, Karnes, Mann, Maroney, Maynard, Ojeda,
Palumbo, Plymale, Prezioso, Rucker, Smith, Stollings, Swope,
Sypolt, Trump, and Woelfel—28.

The nays were: Ferns, Romano, Takubo, Unger, and
Carmichael (Mr. President)—S5.

Absent: Weld—1.

So, a majority of all the members present and voting having
voted in the affirmative, the Presiding Officer declared Senator
Woelfel’s aforestated motion had prevailed.

At 10:31 a.m., the Court of Impeachment to consider
proceedings against Justice Walker dissolved into a Conference of
Senators for deliberations.

At 1:00 p.m., the Presiding Officer called the Court of
Impeachment to order.

The Presiding Officer stated the Conference of Senators had
informed the Presiding Officer that it was now ready to proceed to
vote upon Article XIV of the Articles of Impeachment exhibited by
the House of Delegates against Justice Walker.

The question being “Shall Article XIV of the Articles of
Impeachment exhibited by the House of Delegates against
Elizabeth D. Walker, Justice of the Supreme Court of Appeals of
the State of West Virginia, be sustained?”

On this question, the yeas were: Baldwin—1.

The nays were: Arvon, Azinger, Beach, Blair, Boley, Boso,
Clements, Cline, Drennan, Facemire, Ferns, Gaunch, Jeffries,
Karnes, Mann, Maroney, Maynard, Ojeda, Palumbo, Plymale,
Prezioso, Romano, Rucker, Smith, Stollings, Swope, Sypolt,
Takubo, Trump, Unger, Woelfel, and Carmichael (Mr.
President)—32.
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Absent: Weld—1.

So, less than two thirds of all the members elected to the Senate
having voted in the affirmative, the Presiding Officer declared
Article XIV of the Articles of Impeachment not sustained and
Justice Walker acquitted of the charges.

The Presiding Officer declared the proceedings against Justice
Walker concluded.

Thereafter, on motion of Senator Ferns, at 1:01 p.m., the Court
of Impeachment to consider proceedings against Elizabeth D.
Walker, Justice of the Supreme Court of Appeals of the State of
West Virginia, adjourned.

We hereby certify that the foregoing record of the Senate sitting as
a Court of Impeachment to consider proceedings against the various
Justices of the Supreme Court of Appeals of the State of West Virginia
is the Official Journal of the Court of Impeachment for said session.

Acting Chief Justice of the

Supreme Court of Appeals of the

State of West Virginia and

Presiding Officer of the Court of Impeachment

Clerk of the Senate
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IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICES PRETRIAL HEARING
09/11/2018

IN THE WEST VIRGINIA LEGISLATURE
WEST VIRGINIA SENATE

* * * * % *x *x * * * * *x *x *x *x * * *x * * *
In Re:

Senate Proceeding Regarding the
Impeachment of West Virginia

Supreme Court Justices Pursuant

to Articles of Impeachment Adopted

By the West Virginia House of Delegates

* * * * * Kk *x * * * * * * *x * * * * * * * *

PRETRIAL HEARING

JUSTICES DAVIS, LOUGHRY, WALKER AND WORKMAN

Hearing held on September 11, 2018, before
the Honorable Paul T. Farrell, Acting Chief Justice of
the Supreme Court of West Virginia and the West
Virginia State Senate, in the Senate Chambers, West
Virginia State Capitol Complex, Charleston, West
Virginia, 25301.
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APPEARING

APPEARING

APPEARING

APPEARING

APPEARANCES :

AS BOARD OF MANAGERS:

Delegate John Shott
Delegate Andrew Byrd
Delegate Rodney Miller
Delegate Ray Hollen

AS BOARD OF MANAGERS STAFF ATTORNEYS:

Marsha Kauffman, Esquire
Brian Casto, Esquire

Robert Akers, Esquire

Joe Altizer, Esquire

John Reed, Esquire

Charles Roskovensky, Esquire

FOR JUSTICE ALLEN LOUGHRY:

John A. Carr, Esqguire

JOHN A. CARR ATTORNEY AT LAW, PLLC
179 Summers Street, Suite 209
Charleston, WV 25301

304.344.4822

FOR JUSTICE MARGARET WORKMAN :

Steven R. Ruby, Esquire
Benjamin L. Bailey, Esquire
Raymond S. Franks, II, Esquire
Holly J. Wilson, Esquire
BAILEY GLASSER LLP

209 Capitol Street

Charleston, WV 25301
304.345.6555
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APPEARING

APPEARING

APPEARANCES (Continuing) :

FOR RETIRED JUSTICE ROBIN DAVIS:

Robert B. Allen, Esquire
Pamela C. Deem, Esquire
KAY CASTO & CHANEY PLLC
P.O. Box 2031
Charleston, WV 25327
304.345.8900

James M. Cole, Esqguire
SIDLEY AUSTIN LLP

1501 K Street, N.W.
Washington, D.C. 20005
202.736.8246

FOR JUSTICE BETH WALKER:

Michael B. Hissam, Esquire

J. zZak Ritchie, Esquire

Ryan McCune Donovan, Esquire
HISSAM FORMAN DONOVAN RITCHIE PLLC
P.O. Box 3983

Charleston, WV 25339

681.265.3802
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PROCEEDTINGS

PRESIDENT CARMICHAEL: Senate will
please come to order. The Senate will please come to
order. All those not having privileges of the floor
will please vacate the chamber. For those on the floor
and our guests in the gallery, please rise as we are
led in prayer this morning by the Senator from Nicholas
and then please remain standing as we are led in the
pledge this morning by the Senator from Pleasants.

(A prayer was offered by Senator Boso,

and the pledge was given.)

PRESIDENT CARMICHAEL: Reading of the
journal.

CLERK CASSIS: West Virginia
Legislature, Senate Journal, Charleston, West Virginia,
Monday, August 20th --

PRESIDENT CARMICHAEL: Senator from
Harrison County requests unanimous consent that further
reading of the journal be dispensed with and that it be
approved as having been read.

Is there objection? Chair hears none.
So ordered.

Communications from the House?

CLERK CASSIS: I have a letter dated

Realtime Reporters, LLC 4
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September 10th, 2018, addressed to the Honorable Lee
Cassis, Clerk of the West Virginia Senate.

"Dear Mr. Clerk: Pursuant to the
provisions of House Resolution 205, I hereby remove The
Honorable Roger Hanshaw as a member to act as a manager
on the part of the House of Delegates to go before the
West Virginia Senate to conduct the impeachment against
the various justices of the Supreme Court of Appeals of
West Virginia and appoint The Honorable Geoff Foster to
fill the vacancy created by this action.

If you have any questions or need
additional information, please do not hesitate to
contact me.

Sincerely, John Overington, Speaker Pro
Tempore."

PRESIDENT CARMICHAEL: Message has been
received. The Clerk has another message.

CLERK CASSIS: I have a letter dated
September 11th, 2018, addressed to the Honorable Mitch
B. Carmichael, President of the Senate, and the
Honorable Members of the West Virginia Senate.

"Dear Mr. President and Members:
Pursuant to Rule 4 of the rules of the Senate while

sitting as a Court of Impeachment, I have this day

Realtime Reporters, LLC 5
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designated Kristin Canterbury, the Assistant Clerk of
the Senate, to serve as Clerk of the Court of
Impeachment in my absence.

This designation will be filed in the
Journal of the Senate and the Journal of the Court of
Impeachment.

Sincerely, Lee Cassis, Clerk of the
Senate."

PRESIDENT CARMICHAEL: Message will be
received. Are there further messages?

CLERK CASSIS: No, sir.

PRESIDENT CARMICHAEL: Recognize the
Senator from Ohio County.

SENATOR FERNS: Thank you,
Mr. President.

Before I make my motion, Mr. President,
I'd just like to remind the members of the
communication sent out from our Senate Clerk about the
use of telecommunications, minimizing the use of
telecommunications on the Senate floor once we enter
into the trial of impeachment.

Mr. President, I request unanimous
consent that the Senate now resolve itself into a Court

of Impeachment to consider proceedings against the

Realtime Reporters, LLC 6
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various justices of the Supreme Court of Appeals of the
State of West Virginia.

PRESIDENT CARMICHAEL: Is there
objection?

Chair hears none. The Clerk will now
administer the oath to the Honorable Paul T. Farrell,
Acting Chief Justice of the Supreme Court of Appeals of
the State of West Virginia.

CLERK CASSIS: Raise your right hand.
Do you solemnly swear that you will support the
Constitution of the United States and the Constitution
of the State of West Virginia and that you will
faithfully discharge the duties of presiding officer
for the Court of Impeachment and all matters that come
before this Court to the best of your skill and
judgment?

THE COURT: I do.

Mr. Clerk, direct you to administer the
oath as the Court of Impeachment to the members of the
Senate.

CLERK CASSIS: Would the members please
rise.

Raise your right hand. Do each of you

solemnly swear that you will do justice according to

Realtime Reporters, LLC 7
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law and evidence while sitting as a Court of

Impeachment?

SENATORS : I do.

CLERK CASSIS: Thank you.

THE COURT: You may be seated. Direct
the -- works better if I turn it on. I'll direct the

marshal at this time to take charge of the chamber.

SERGEANT OF ARMS PALMER: All persons
are commanded to keep silence, on pain of imprisonment,
while the Senate is sitting as a Court of Impeachment.

THE COURT: I will announce that the
summonses have been issued, served upon each of the
Respondents. The returns of service have been made on
the same, and that the summons and returns are
available to each on the chamber automation system.

I will ask the Sergeant of Arms to
summons the managers and the attorneys and their -- the
Respondents.

The Clerk asked that I remind you your
oaths are on the desk. Please sign them and return
them to the Clerk before we adjourn this morning.

While we await the Respondents and
their counsel, the managers, I will remind the Senators

that this proceeding is governed by the rules of the

Realtime Reporters, LLC 8
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Senate that you've adopted, the rules of the Court of
Impeachment and then the rules of evidence.

This is not a criminal trial; this is
not a civil trial; this is somewhere in between.

(The attorneys entered the chambers,

along with Justice Loughry. Justice

Davis, Justice Walker and Justice

Workman were not present.)

THE COURT: Counsel, you may have seats
out here if you like. Some seats out here, some seats
on the side.

You may be seated, Counsel. I will
indicate to you that the oath has been administered to
me and to the Senate. The Court of Impeachment has
been formed. At this time, the presiding officer has
been informed that the managers have had discussions
with counsels for Justice Workman and Justice Walker,
and at this time, I'd recognize the managers for
presentation to the Senate.

Mr. Chairman? If you'll please go
there, and I'll ask each counsel to identify themselves
for the benefit of the court reporter.

DELEGATE SHOTT: Mr. Justice, Members

of the Senate, I'm John Shott. I'm Chairman of the

Realtime Reporters, LLC 9
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House Judiciary Committee and the -- one of the House
-- five House Managers appointed to conduct the
impeachment proceedings.

And good morning. Those of you who
have been involved in litigation before know that at
least most of the time - probably 90 plus percent of
the time - the parties at some point discuss a
Resolution that's short of a full-fledged trial, and
Resolution of that trial.

This, obviously, is not typical
litigation. 1It's neither criminal nor civil, but in
sense, 1t is a political litigation.

We have, in fact, involve -- engaged
certain discussions, but as a predicate for that, we
have to ask ourself what our goal is as the House in
passing these Articles of Impeachment. That's the
first -- the most important question we ask whenever
enter into any type of negotiations, and I think any
party that's in litigation focuses on what they hope
accomplish.

Let me make this perfectly clear: 1In
spite of any allegations to the contrary, this has
never been an effort to remove or replace all five

justices of our Supreme Court. That's never been the

in

we

to
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-- that's never been the focus; it's never -- never our
intent, and it's not our intent here today.

It's not our intent to clean house, to
hurt anyone in particular or to settle old scores.
It's not intended to cripple or paralyze our judicial
system or in any way make it subordinate to any of the
other two branches of government.

We, in the House, entrusted the first
steps of the impeachment process to the Judiciary
Committee, and I can assure you that our Judiciary
Committee acknowledges and honors the Separation of
Powers Doctrine that's so important to our system of
checks and balances.

We acknowledge that the branches are
separate and equal, but they also are accountable, and
the process in the Constitution for holding the
Judiciary Branch - the only process - is the
impeachment process.

And our goal was triggered by the
outcry of the public when certain allegations of
excessive and unjustifiable spending were made public
by the media. That's our -- that was our initial goal,
was to first of all determine the facts, create some

accountability, but more importantly, to begin the
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process of rebuilding the trust in our judiciary that's
so critical to the operation of this system of
government.

It is fundamental that the people have
trust in the judiciary for the rule of law to be
applicable.

What we discovered during the course of
our investigation, the course of the proceedings in the
Judiciary Committee, was a lot of the issues that were
-- had been raised were the result of a lack of
appropriate policies, or any policies at all.

In many cases, that lack of policies
was an invitation to push the boundaries. It was an
invitation in some instances to actually exploit the
lack of any boundaries.

It was, in fact, evidence of some
misplaced trust or faith in the ability of a person to
restrain themselves when nobody's available to hold
them accountable.

The absence of appropriate policies is
at the heart of one of the Articles that will be before
you, and that's Article XIV. Most of the other
Articles - in fact, with only one exception - address

one specific instance of what we considered to be
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misconduct that would justify a removal from office
under our Constitution.

Article XIV ig different. Article XIV
basically accuses all of the justices of failure to
enact appropriate policies that would in fact have
prevented the abuses that have been discovered during
this process.

It is, however, the most complicated of
the Articles. It involves having to establish what
policies were not in place or what policies should have
been in place, what the effect of those policies were,
would have been, had they been in place, and what the
absence of those policies -- the problems that were
created by the absence of those problems.

It also involves what I will consider
to be extensive evidentiary -- evidentiary needs. We
have identified, on our side, almost 30 witnesses that
we would probably need to call. We have been told that
there may have been as many as 60 witnesses on the
other side. Voluminous documentation.

We've developed exhibits that exceed
100. We've also been provided with over 50,000
documents by the opposing parties that we are

attempting to sift through.
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It's going to create -- because of the
Senate rules, we'll have to try that particular Article
four different times in this process, the same Article
four different times. And what that means is, of those
witnesses that we call -- and that includes current
court person -- current court personnel, past court
personnel, some judiciary officials, members of the
public and the business community, we will be calling
them and recalling them and recalling them and
recalling them to great inconvenience and extraordinary
amount of time.

We have predicted that the -- just to
put on the case of the managers will probably take a
minimum of three days, probably more like five to six
days, and that does not take into account the time
that's going to be involved for the other side to put
on their case.

So tremendous inconvenience to those
people that will be necessary, but it will be necessary
to call them.

There will be numerous motions that
will be heard. We've been told that they would
probably exceed a dozen. And so what we're talking

about is a tremendous investment of time.
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So any time you're in litigation where
you know that there's gonna be a tremendous investment
of time, it makes sense to look at other options.

One of the challenges, though, that
faced us as a House and as the managers, is the
disparity among responsibility or culpability of the
various justices. Not to suggest that any one is
blameless, but that the extremes -- that there are
extremes of culpability on one hand as opposed to less
culpability on the other.

So what we attempted to do was identify
the areas where we thought the least culpable
individuals were involved.

And you can -- 1f you've had an
opportunity to review the Articles themselves, you'll
know that there are more Articles against certain
justices than others, although Article XIV does include
all four justices, and therefore would have to be --
would have to be litigated with respect to each one of
those separately.

We have -- based on the votes in the
House, based on those votes, it's pretty clear that the
overwhelming sentiment in the House is that there's one

party who's most culpable and that's our -- our primary
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goal is to make sure that person is held accountable
for that culpability.

We have had discussions with Justice
Workman, Justice Walker, who are also included in
Article XIV, but who we believe are less culpable - not
blameless, as I indicated, but less culpable - and we
have reached an agreement which we think will address
the goals that the House laid out when we undertook
this process.

Basically those goals, as I indicated,
accountability, but a foundation to rebuild public
trust in the Judiciary Branches, as I said, is so
indispensable to the operation of our system of
government.

The agreement that we've reached is:

1, an acceptance and acknowledgment of
the problems that we've identified;

No. 2, an acceptance of responsibility
by the two justices for their role in those issues
identified in Article XIV;

No. 3, a commitment - and this is
important - a commitment to continue the processes and
policies that they've been under the process of

implementing in the last few months that will address
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and hopefully prevent future reoccurrences of the
problems that we've identified, extremely important
component of the -- of the agreement that we've
reached.

It also, though - and I think this is
important, too - allows some continuity in the
operation of the court system. And as you all know,
the Supreme Court operates the entire court system
throughout the state. Critically important that there
be -- that we maintain some degree of continuity for
that whole system to work.

This would allow continuity and also
allow the continuation of the efforts that's already
been underway, which I know will be described to you
later by some of the other counsel, the efforts that
are already underway to address some of these issues,
and would allow those -- those efforts to continue.

It also recognizes the need for
continuing oversight and transparency by the
legislature over the Judicial Branch, and as we all
know here today, overwhelmingly both bodies of the
legislature passed legislation that would put on the
ballot in the fall a Constitutional amendment that

would - for the first time - allow the legislature to
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have oversight over the budget of the judiciary, which
that, coupled with the efforts that are already
underway to create policies that will prevent these
abuses from occurring, and hopefully continued media
oversight -- which I think we need to ex -- pardon me
-- extend credit to the media for first revealing a
problem that we, as a legislature, had no means of
discovering, so we believe that that's an important
component of this.

Yes, I know that recommending the
stipulation that will be read to you by the parties
includes all of those -- all of those components, which
we think addresses the goals that the House established
when we set out on this course.

This would also involve the approval of
a censure Resolution which we have drafted, which we
would ask that you would consider. If that Resolution
is adopted, then after an adjournment of the Court of
Impeachment, we would return and dismiss the Articles
as to these particular two justices, and we would then
focus our attention on the remaining justices.

We believe this is a fair settlement.
We believe it is necessary to allow the House managers

to focus their attention on where the House has
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basically directed us to focus our attention. We
believe that it will not only serve the interests that
the House -- and satisfy the goals we set out, but we

believe it would be a good first step to rebuilding the

trust that the -- and we think it's incredibly
necessary for -- on -- in our judiciary system, and we
strongly urge you to give that -- give it favorable

consideration. It will, in fact, satisfy the concerns
of the House managers, as we were tasked to lead this
-- this effort.

And we believe it's a fair and adequate
settlement, and I understand -- and I'm going to
acknowledge that at times, a whole range of emotions
have been triggered by our investigation, and by the
reaction of the public to what we've discovered and
what the media disclosed, and those emotions have gone
from simple disappointment to outrage and anger.

But as the managers, we have been
focused on not obscuring our goals by the feelings that
we have connected to this -- that unfortunate event.
I've said from the get-go, this is not only sad, but
there are no winners. There will be, and there are no
winners in this -- in this procedure.

To the extent that the trust of the
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public and our judiciary system is undermined, we all
lose. We all lose. And it's in all of our interests
for the -- for the steps to begin to rebuild that

confidence, and we believe this is a good first step.

We urge your adoption of it without any
hesitation. As you may or may not know, the managers
in the House were appointed to be apportionately
representing the minority and majority party, and this
has been the combined efforts of all the managers to
reach this settlement.

I'm going to ask Delegate Andrew Byrd,
who is a representative of the minority party, one of
them, one of our managers, to read the -- read the
stipulation. I hope you'll pay close attention to the
components.

This would trigger a censure Resolution
that -- excuse me -- would exceed the importance of the
Resolution, the censure Resolution adopted by the
House, because that Resolution was simply a
condemnation.

This Resolution not only does that, but
it also acknowledges an acceptance of responsibility,
acknowledges the existence of the problem that was

revealed, pledges to make improvements to address
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those -- those situations, or the lack of policies, and
also acknowledges the need for this Constitutional
amendment that we all supported when it came through
the legislation.

So I'd ask Delegate Byrd to come
forward to read the stipulation, to add his comments to
mine, and once again, urge you to adopt the Resolution
and allow us to move forward.

THE COURT: Go ahead. Delegate Byrd is
recognized for the purpose of reading the Resolution.

DELEGATE BYRD: May it please the
Court, Ladies and Gentlemen of the Senate, Andrew Byrd,
House Manager on behalf of the House of Delegates. I'm
going to read to you the stipulation agreement of the
parties:

"Respondents Chief Justice Margaret L.
Workman and Justice Elizabeth D. Walker, together with
the Board of Managers of the West Virginia House of
Delegates for the impeachment trials pending in the
West Virginia Senate jointly agree and stipulate as
follows:

Paragraph 1: The Respondents
acknowledge indefensible spending by the Supreme Court

of Appeals of West Virginia, as well as the absence of
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Court policies and practices that likely would have
prevented that indefensible spending.

Paragraph 2: The Respondents accept
full responsibility for all spending on renovations to
their personal offices over which they exercised or
should have exercised spending oversight and approval.

Paragraph 3: The Respondents
acknowledge the need for changed policies and practices
to correct the failures identified in Article XIV of
the Articles of Impeachment and to rebuild public trust
in the Court.

Paragraph 4: The Respondents have
begun and will continue to implement reforms to improve
the administration of the Court and prevent future
inappropriate expenditures and to ensure compliance
with all applicable laws and regulations governing the
conduct of the Court.

Paragraph 5: The Respondents and the
Board of Managers therefore agree: Paragraph a,
Jointly recommend that the Senate adopt a Resolution of
censure with respect to the Respondents, which is
included within this Stipulation and Agreement of
Parties; and b, upon passage of such a Resolution of

censure, jointly move to dismiss the Articles of
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Impeachment with respect to the Respondents.

Paragraph 6: The Respondents and the
Board of Managers further agree that if the Senate does
not dismiss the Articles of Impeachment with respect to
the Respondents, no part of this Stipulation and
Agreement of Parties may be used in any trial of the
Articles of Impeachment."

Agreed to by the Honorable John Shott,
executed today.

Agreed to by the Honorable Andrew D.
Byrd, executed today.

Agreed to by the Honorable Margaret L.
Workman, executed today.

And agreed to by the Honorable
Elizabeth D. Walker, executed today.

And before I proffer this to the Clerk,
I just want to say that as a member of the House of
Delegates of the minority party, a House Manager, an
attorney that has been practicing for almost a decade,
this agreement isn't something out of the ordinary or
abnormal.

In fact, in my day-to-day practice as
an attorney, I see these almost weekly. But what makes

this unique - as pointed out by Delegate Shott - is two
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components to this, I feel like, and that is
accountability and proactive commitment.

To the first, this document right here
is the first evidence that I've seen in these
proceedings where there's actually been some acceptance
of responsibility.

Now, to the second, proactive
commitment, we need to have these policies and
procedures in place because the people of West Virginia
do not want this to happen again, and this is the start
of rebuilding that trust.

And those two components alone were the
reason I had no hesitation with signing my name to this
document. I thank you for your time, and at this time,
Your Honor, I'd like to proffer this to the Clerk for
entry.

THE COURT: Present it to the Clerk,
please.

Counsel for Chief Justice Workman,

Mr. Bailey, you have permission to address the body.

MR. BAILEY: Thank you, Your Honor.
Members of the Senate. On Chief Justice Workman's
behalf, let me first express my thanks to your staff,

to the House managers and the House staff who have
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worked hard and put forth these efforts to get to this
proposed Resolution in front of us.

I am particularly grateful for their
candor, for their courage, and for their creativity in
dealing with an issue like this, which West Virginia
hasn't seen since the 1870s, and none of us were here
then, and we didn't have a lot of go-bys, but we have
worked very hard to make this make sense for all of us
today.

Steve Ruby, Holly Wilson and Ray
Franks, who are here with me on behalf of Chief Justice
Workman, echo Mr. -- Chairman Shott's sentiments. We
think this agreement is in the best interests of our
client, both houses of the legislature, indeed of all
of State government and the citizens of West Virginia.

Most of what the House sought to
achieve when it started down this road has been
achieved. The issues of administration at the Supreme
Court which shook the public's confidence in the Court
- and I submit in all of government in West Virginia -
have resulted in two resignations from the Court, and
we have additional legal processes pending in the
federal building in downtown Charleston.

Chief Justice Workman and Justice

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463

25



o g o Uk~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

78 JOURNAL OF THE SENATE [October 2

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICES PRETRIAL HEARING
09/11/2018

Walker are in different circumstances, as Chairman
Shott said. Chief Justice Workman, as I think most of
you know, has spent almost three decades of her life as
a judge, as a trial judge in Kanawha County, and on the
State Supreme Court.

She cares deeply about the Court, about
that third branch of government, and is acutely aware
of the damage these events have done to respect for and
confidence in the judiciary.

Since all of this happened and she
became chief judge at the beginning of this year, this
term of court, her number one priority has been to work
to repair that trust for the public and to repair the
morale of the hundreds of employees of the judicial
system not only here in Charleston, but back home in
all of your counties.

A few examples of what has happened at
the Court since the beginning of the year: The Court
has joined the State's fleet management system; the
Court has updated and is updating their IT asset
inventory; drug courts no longer use the P-cards to
purchase gift cards for drug court participants.

Overall fiscal policies have been

strengthened and now require - as they did not before -
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major expenditures to be approved by the entire Court
rather than by any single individual justice.

All of those efforts are underway and
will continue. As you have heard, the proposal before
you is like any resolution or agreement parties reach
every day to avoid the time, energy, risk and
dislocation caused by weeks of a trial to anyone, and
to any business and to any entity or government agency.

If we were to have a trial - and I'm a
trial lawyer, this is what I do, right - we would
willingly put on a vigorous defense to the Articles
pending against Justice Workman, as the House managers
would vigorously present their case.

We would spend days, or weeks, putting
on evidence about which justice did or didn't do what
and when and who knew or didn't know about what and
when in the Articles of Impeachment, and whether in
fact any of these events would have been impeachable
offenses.

But this agreement makes that
unnecessary. We can avoid - and you can avoid, and
West Virginia can avoid - all those uncertainties and
pain, and we can commit all our resources and energies

towards the more important work of restoring public
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confidence in the administration of the Court and in
getting the Court back to work deciding the cases
before it.

I note how important it is that the
central responsibility of the Court to fairly decide
cases in front of it is not an issue in these Articles,
for which we should all be grateful.

I think it's also important to note
that the ballot in November - because of your actions -
will give the voters an opportunity to weigh in on the
legislative oversight and administration of the courts.

Chief Justice Workman, for her part,
acknowledges the Court's responsibility and her
responsibility as an individual member of that Court,
for failing to prevent instances of spending that were,
indeed, indefensible. She understands and will accept
your Resolution of censure, and pledges to continue
those efforts she has already undertaken to prevent
such problems in the future.

Then she will join with Justice Walker
and the House managers, in a motion before the Senate,
as this Court of Impeachment, to dismiss those Articles
which applied to them after the Resolution of censure

has passed.
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I know many of you as friends, as
neighbors, some I've known for a long time. I
respectfully hope that all of you, in this historic
undertaking, will consider, adopt and approve the
measures that we've presented before you to bring these
proceedings to an end against Chief Justice Workman and
Justice Walker, to let us restart -- rebuild some
measure of stability and continuity in the Supreme
Court which it -- and which all of us, lawyers,
legislators and citizens alike, desperately need.

Thank you for your time.

THE COURT: Mr. Hissam will speak on
behalf of Justice Walker.

MR. HISSAM: Thank you, Mr. Chief
Justice, members of the Court of Impeachment, may it
please the Court. My name is Mike Hissam, and I'm here
today, with my colleagues Zak Ritchie and Ryan Donovan,
to appear on behalf of Justice Beth Walker.

Like Mr. Bailey, we're also trial
lawyers, but our approach to the impending trial of
this matter has been somewhat different than Justice
Walker's colleagues.

First, our discovery responses that we

filed last week revealed that this folder contains the
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entire set of documents on which we intend to rely, if
we were to proceed to trial.

We also revealed a single witness,
Justice Beth Walker. Second, Justice Walker is
prepared to go to trial, as soon as possible. In fact,
as the Chief Justice suggested, perhaps as early as a
week from yesterday. And would -- is fully prepared to
defend herself before this body.

We are convinced and certain that the
members of this Court would see that Justice Walker -
at the end of that trial - did not commit any offense
that would merit her removal from office under the West
Virginia Constitution.

Nevertheless, Justice Walker has
acknowledged responsibility for the Court's spending,
including on the justices' personal offices. She has
accepted responsibility, as the House managers have
indicated. She has pledged to work towards improving
the Court's processes, its policies, its oversight of
spending, and restoring the public trust in the Court.

She has signed the stipulation
agreement of the parties that's been read by Delegate
Byrd, and asks that it and the attached Resolution be

adopted by this body.
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We echo Delegate Shott's comments and
Delegate Byrd's comments and stress that this is a fair
and just Resolution. It respects the important work
done by both bodies of this legislature.

It will resolve this matter in a way
that will serve the best interests of the State and of
the judicial system. We ask that it be adopted. Thank
you.

THE COURT: Does the Majority Leader
wish to adjourn at this time to consider matters?

Senator from Ohio is recognized.

SENATOR FERNS: Thank you, Mr. Chief
Justice. I move the Court of Impeachment stand
adjourned until this afternoon at 2:30 p.m.

THE COURT: All in favor say "aye".

SENATORS: Aye.

THE COURT: Any opposed?

Hearing none, we are adjourned. The

Court of Impeachment is adjourned until 2:30 this

afternoon.

Mr. President?

PRESIDENT CARMICHAEL: Adjourned until
2:30 -- or recessed until 2:30 today.

(A recess was taken from 10:55 a.m. to
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2:30 p.m. after which the proceedings

continued as follows:)

PRESIDENT CARMICHAEL: Senate will please
come to order. The Senate will please come to order.

All those not having privilege on the
floor, please vacate the chamber.

Reports from standing committees?

CLERK CASSIS: There are none.

PRESIDENT CARMICHAEL: Reports from select
committees?

CLERK CASSIS: There are none.

PRESIDENT CARMICHAEL: Introduction of
bills?

CLERK CASSIS: There are none.

THE COURT: Resolutions? Senator from
Morgan County.

SENATOR TRUMP: Thank you,
Mr. President. I request unanimous consent of the
Senate for leave to introduce a Resolution from the floor.

PRESIDENT CARMICHAEL: Is there objection?

Chair hears none. Clerk will read the
Resolution.

CLERK CASSIS: Senate Resolution 204 by

Senator Trump by request of the House managers and counsel
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for Chief Justice Workman and Justice Walker: Publicly
reprimanding and censuring Chief Justice Margaret L.
Workman and Justice Elizabeth D. Walker of the Supreme
Court of Appeals of West Virginia.

PRESIDENT CARMICHAEL: Senator from Ohio
County.

SENATOR FERNS: I raise a point of order,
Mr. President.

PRESIDENT CARMICHAEL: Senator will state
his point of order.

SENATOR FERNS: Mr. President, I question
whether or not it's proper for the Senate to consider a
Resolution that presupposes any innocence or guilt with
Articles of Impeachment pending without having heard any
evidence.

(A consultation was had at the bench
with the President off the record.)

PRESIDENT CARMICHAEL: Senate will
please come to order, the Senate will please come to
order.

The -- it is the decision of the Chair
that the Senator from Ohio's point is well taken and that
the mover of the Resolution, that Resolution is out of

order.
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Petitions? Or motions?

CLERK CASSIS: There are none.

PRESIDENT CARMICHAEL: Petitions?

THE CLERK: There are none.

PRESIDENT CARMICHAEL: Senator from Ohio
County.

SENATOR FERNS: Thank you, Mr. President.
I request unanimous consent the Senate now resolve itself
into a Court of Impeachment to consider proceedings
against the various justices of the Supreme Court of
Appeals of the State of West Virginia.

PRESIDENT CARMICHAEL: Is there objection?

Chair hears none. Mr. Chief Justice.

THE COURT: The Sergeant of Arms will
find the counsel and the managers.

Without objection, the court journal from
the previous session will be considered as having been
read and approved. I must obey the Clerk here so I don't
get in trouble with this journal.

(The managers, counsel and Justice Loughry

entered the chamber. Justice Workman,

Justice Walker and Justice Davis were not

present.)

THE COURT: 1I'd ask counsel for Justice
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Walker to approach the podium, please. I'll inform
counsel for the Respondents that the Senate, the Court of
Impeachment, has not adopted the Resolution, and thus we
will go forward.

Justice Walker is charged in Article XIV

deny the same?

MR. HISSAM: Deny.

THE COURT: We'll note that in the record.
Trial date? Managers? Is two weeks from today adequate
time for you to prepare?

That would be September 24th.

DELEGATE SHOTT: Your Honor, we would
propose alternatively October 2nd.

THE COURT: The Chairman of the House
Judiciary proposes October 2nd.

DELEGATE SHOTT: That's correct, Your
Honor. We've found ourselves short one member of our
management team, of our members -- and we are -- we had

three lawyers on that team to begin with; we're down to

though to move forward on October 2nd.
THE COURT: All right. We will set

Justice Walker's trial in the Court of Impeachment for

of the Articles of Impeachment. Does your client admit or

two now. We could use some extra time. We could be ready
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October 2nd -- September -- I'm sorry -- October. October
1st, which is a Monday. How about that?

DELEGATE SHOTT: That works, Your Honor,
thank you.

THE COURT: October 1st at 9:00 a.m.
9:00 a.m. We'll begin at that time.

Counsel for Justice -- Chief Justice
Workman, please approach the podium.

THE COURT: Note your appearance, sir, for
the Court.

MR. RUBY: Steve Ruby for Chief Justice
Workman, Your Honor.

THE COURT: Sir, your client is charged
in Articles IV, VI and XIV in the Articles of

Impeachment. Do you admit or deny the same on her

behalf?

MR. RUBY: Deny, Your Honor.

THE COURT: All right. We will accept
that. We will set her impeachment trial -- managers?

Two weeks after that?

DELEGATE SHOTT: Your Honor, two weeks
from the day of the Walker trial?

THE COURT: October 15th.

DELEGATE SHOTT: That works for us. Thank
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you, sir.
THE COURT: All right. October 15th, sir.
MR. RUBY: Thank you, Your Honor.
THE COURT: We'll take up pretrial motions
that morning --

MR. RUBY: Thank you.

THE COURT: -- in front of the whole
panel.

MR. RUBY: Your Honor, to clarify, the
Court intends take up the pretrial motions on the -- the

date the trial --

THE COURT: On October 15th.

MR. RUBY: Thank you, Judge.

THE COURT: Justice Loughry and
counsel? I'm sorry, I should have asked each of you if
you formally waived the reading of the Impeachment
Articles.

MR. RUBY: We'll waive, Your Honor.

MR. HISSAM: We will as well, Your
Honor.

THE COURT: All right. Counsel, do you
waive the reading of the Articles of Impeachment?

MR. CARR: Yes, Your Honor.

THE COURT: Note your appearance for the
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record.

MR. CARR: John Carr on behalf of Allen H.
Loughry, II.

THE COURT: All right. Justice Loughry,
you are charged in the counts of impeachment on seven
counts, those being Articles I, III, VII, VIII, IX, X and
XIV.

Justice Loughry, do you admit or deny the
same?

JUSTICE LOUGHRY: I deny, Your Honor.

THE COURT: Thank you, Justice. We will
set your trial down for October 29th at 9:00 a.m. Is that
adequate time after your federal proceedings?

MR. CARR: Your Honor, it 1is
anticipated that it will Dbe.

THE COURT: All right. TIf it's not,
let the Court know.

MR. CARR: Yes, Your Honor.

THE COURT: Or, Counsel, do you want to
set it for like November 6th and I can set Justice
Davis before that?

MR. CARR: Yes, Your Honor, we would
prefer November 6th to ensure that that date does not move

or --
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THE COURT: All right. Let's set it
November 5th, which is a Monday --

MR. CARR: Yes, Your Honor.

THE COURT: -- for yours. Thank you.
Well, better yet, let's make it the 12th because of the
election that week. I think some of you may be tied up
that week, at least half of you. So we'll set it down for
November 12th at 9:00 a.m. Thank you.

MR. CARR: Thank you.

THE COURT: Counsel, you are excused if
you wish to be. Counsel for Justice Robin -- retired
Justice Robin Davis, please.

MR. ALLEN: Your Honor, if I may, I'd
like to move the admission of Jim Cole to practice in
the State of West Virginia.

THE COURT: All right. Ladies and
gentlemen, the -- Justice Davis has retained Mr. Cole
by what's called a method of pro hac vice, which in the
law means that he is not licensed in the State of West
Virginia but is temporarily granted permission through
the State Bar process to be admitted.

I will grant that motion, and you are
admitted, sir, to practice before this Court of

Impeachment on behalf of Justice Davis.
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MR. COLE: Thank you, Your Honor.

THE COURT: All right. Sir, your client
is charged in Articles II, IV, V and XIV. Do you waive
the formal reading?

MR. COLE: Yes, we do, Mr. Chief Justice.

THE COURT: And do you admit or deny the
same on behalf of Justice Davis?

MR. COLE: On behalf of Justice Davis, we
deny, Your Honor.

THE COURT: You do not waive the reading?

MR. COLE: We do waive the reading. I
thought you had asked me if we admit or deny, and --

THE COURT: No. You deny the same, but
you waive the reading.

MR. COLE: We waive the reading, yes.

THE COURT: All right. So any matters
we need to take up to date?

MR. COLE: We have a motion for
continuance, Your Honor, that has been put in. We
understand that that is not --

THE COURT: We will set your trial down
for October 29th, if that is appropriate. That's two
weeks after the other --

MR. COLE: And also continuance for filing
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motions and reciprocal discovery, which we understand from
the House managers is not opposed.

THE COURT: Any objection by the House
managers?

DELEGATE SHOTT: No, Your Honor.

THE COURT: Thank you. Any other matters
today?

MR. COLE: Not today, Your Honor.

THE COURT: I will note that Justice Davis
has retired. There are provisions in your rules that
you've adopted, and I'll refer you also to the
Constitution which says in an impeachment that the removal
from office is the only punishment, so for what purpose
does the Judiciary Chairman rise?

SENATOR TRUMP: Thank you, Justice. For
motion pursuant to Rule 13 of the rules of the Court of
Impeachment.

THE COURT: You may proceed, sir.

SENATOR TRUMP: Thank you, Your Honor. I
move, pursuant to Rule 13, that Articles of Impeachment
adopted by the House of Delegates as to former Justice
Robin Davis -- and those are specifically Article II,
Article IV, Article V and Article XIV -- now, some of

those embrace and accuse more than one justice, but
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insofar as they relate to former Justice Davis only, I
move for their dismissal.

THE COURT: And those are to Articles ITI,
IV, V and XIV as to Justice Davis?

SENATOR TRUMP: Yes, Your Honor.

THE COURT: The motion before the body
under Rule 13 of the rules that you have adopted, is that
a retired justice, the case be dismissed against her. Is
there discussion?

Is there discussion? I see none. Go
ahead, sir, you may explain.

SENATOR TRUMP: Yes, Your Honor. As Your
Honor mentioned, Article IV, Section 9 of the Constitution
empowers the impeachment and conviction in the Senate of
public officials, and so I would urge, first of all, that
former Justice Davis no longer qualifies within the
definition of persons who may be impeached, specifically
the Article IV, Section 9 refers to any officer of the
State.

Former Justice Davis is no longer an
officer of the State. Article IV, Section 9, also
provides that judgment in cases of impeachment shall not
extend further than to removal from office and

disqualification, and so I would urge my colleagues that,
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under the circumstances which have occurred here, the
question is rendered largely moot.

Perhaps not as to the question on
disqualification to hold office in the future, but I think
we could all sleep soundly and rely on the wisdom and
judgment of the citizens of West Virginia on that
question.

I would urge my colleagues in the Senate
that there is no utility or purpose in proceeding with
Articles of Impeachment as to former Justice Davis.

THE COURT: Thank you, Senator Trump.

Senator from Harrison? No. Correct?

Upshur. Senator from Upshur. I've got my
little schematic up here and they didn't turn the light
on.

SENATOR KARNES: Thank you, Your Honor.
Would the gentleman from Morgan yield for a question?

SENATOR TRUMP: Absolutely.

SENATOR KARNES: I believe one of the
Articles of Impeachment deal with the -- the idea that
senior status judges were paid outside of the law and more
than they were allowed to be paid legally. Is that -- am
I reading that right?

SENATOR TRUMP: I think my colleague from
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Upshur County is referring to Article -- let me check --
Article No. V. Yes. That's an allegation.

SENATOR KARNES: And you said a moment ago
that the justice is no longer a public official in West
Virginia as far as this question of impeachment is
concerned. Would Justice Davis still qualify as a senior
status judge?

SENATOR TRUMP: Presumably, unless there
is some other disqualifying factor.

SENATOR KARNES: Are you aware of one?

SENATOR TRUMP: No.

SENATOR KARNES: And so the charge is that
she illegally paid senior status judges, as a member of
the State Supreme Court, she signed off on that, and if we
adopt your Resolution, she would, herself, then become one
of those senior status judges that could be overpaid by a
future Supreme Court.

SENATOR TRUMP: It would be a question for
a future Supreme Court as to whether or not to designate
or assign her those duties.

SENATOR KARNES: She does, though, to some
extent still hold an office then or at least potentially
hold an office that wouldn't even involve an election.

SENATOR TRUMP: I disagree that a former
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justice would hold an office by virtue of her resignation.
As my friend and colleague knows, apparently - and it was

close in time - but apparently the Articles of Impeachment
that were adopted by the House of Delegates that relate to
former Justice Davis, were adopted perhaps the same day or
the day before her resignation became effective.

SENATOR KARNES: Yeah, I'm aware of the
time frame, but I am concerned that essentially we're --
we're talking about disposing of -- of all of these
Articles of Impeachment, but in particular the one related
to senior status judges, and what I've heard indicates
that she would indeed still be eligible to be a senior
status judge if we do not follow through with the
impeachment process.

And we may follow through and decide that
she's not guilty. I -- that's not determined yet. But to
-- to do this now says we'll never even get a chance to
look.

SENATOR TRUMP: My -- and of course,
whether or not a person is disqualified can be voted on.
That can be a sanction that flows from impeachment, but it
is not automatic and has not been universally deployed or
employed even in our impeachment precedence in this state.

The purpose of my motion, I think, is just

Realtime Reporters, LLC 45
schedulerealtime@gmail.com 304-344-8463



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

98 JOURNAL OF THE SENATE [October 2

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICES PRETRIAL HEARING
09/11/2018

recognition of the fact that the primary purpose of a
trial in the Senate upon an Article of Impeachment is the
removal of a public official from office, and that is
unnecessary in this case, Justice Davis, former Justice
Davis, having done that already herself.

SENATOR KARNES: I think -- one other
quick question -- and I guess I don't know the answer to
this for sure. If someone is brought in as a senior
status judge -- and we have, for example, a presiding
officer now who typically, constitutionally, would be the
Chief Justice of the Supreme Court, but because of the
process we find ourselves in, a circuit judge has been
instead brought in to stand in lieu of the Chief Justice
of the Supreme Court. Can senior status judges qualify
for that type of appointment as well?

SENATOR TRUMP: I'm not an expert on that.
Your question is: Can a senior status judge -- can a
retired justice of the Supreme Court be assigned to a
senior status seat on the Supreme Court?

Is that -- or on a temporary basis?

SENATOR KARNES: On a temporary basis,
yes.

SENATOR TRUMP: You know, I think it has

happened. I -- boy, I'm dangerous when -- because my
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memory's not what it used to be, but I do believe that
Justice McHugh occupied that status and was recalled to
service on the Supreme Court at a period in time when he
was retired.

SENATOR KARNES: And so --

SENATOR TRUMP: But again, when you caveat
on that, I -- it could be my that memory's not fully
correct on it.

SENATOR KARNES: And I -- again, I don't
know, but I think some of these questions that arise
literally bring forth the possibility that if we just
dispose of this now without considering all of the issues
- and this is certainly one - we could literally have a
situation where she is back appointed temporarily even on
the Supreme Court because we didn't go through this

process and determine whether or not she ought to be

disqualified.

So I -- I appreciate your answering
questions.

SENATOR TRUMP: You may -- you may be
correct on that. Again, I will -- I will say - if I may -

that the fundamental purpose of a trial of impeachment is
to remove a public official from office, which is

unnecessary now in this case.
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You will note that -- and I guess it's a
question of timing, because former Justice Ketchum
tendered his retirement/resignation prior to the final
action by the House of Delegates upon Articles of
Impeachment the House was considering, apparently, as to
all five members of the Supreme Court, there were no
Articles of Impeachment adopted that include Justice
Ketchum.

SENATOR KARNES: True. I think you would
agree then that that's completely out of our hands.
Whether we think he should still be in or out, we have no
-- we don't have the ability to impeach; we only have the
ability to have the trial of impeachment.

SENATOR TRUMP: That is a correct
statement.

SENATOR KARNES: So thank you.

SENATOR TRUMP: Certainly.

SENATOR KARNES: Your Honor, for the
reasons that I think we just heard - which is that in fact
this does not remove her entirely from office and from the
privileges of office, her resignation - I would be opposed
to the motion because it sounds to me very much like she
could find herself back into the judicial system, and if

we're gonna allow for that, we need to consider whether or
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not she actually should be considered for impeachment to
prevent that.

The whole purpose of impeachment is to
determine whether or not someone is fit to hold public
office. And even being a senior status judge is something
that we should be answering that question for.

THE COURT: Senator from Harrison.

SENATOR ROMANO: Thank you, Mr. Chief
Justice. I am the Senator from Harrison, barring that
confusion. I rise in favor of the gentleman's motion, and
my reasons are much different from my friend from Upshur
County's, in that the Justice Davis resolved this for us
by her resignation. 2And I don't think that future Supreme
Courts aren't going to note that justices were impeached
for violating a statute on the payment of senior status
judges, even though it's in the Constitution, and that's
gonna change, I think, with the next election.

So those fears, I think, are a little
unfounded. But more importantly here, is the expense and
the cost of these trials. I mean, we're going to have,
apparently, three for sure at this time. We're being
paid; the taxpayers' money is being wasted, to the extent
that Justice Davis has already removed herself.

And quite frankly, even if we would go
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through the entire process and find that there was no need
to bar her from State office, or even to bar her from
State office, that does not have any effect on federal
office, in any case, so there could still be future
offices held by any of these justices.

I think most importantly, though, is that
Justice Ketchum resigned, and there were no further
impeachment proceedings against him. As the gentleman
from Morgan said, the primary purpose of impeachment is
the removal from office, and that's done here. That is
done here.

So to take the next step -- and it seems
to me as the Constitution flows, you must have the removal
of office on the impeachment before you can then decide to
bar them from -- from future offices.

I think that matter has been rendered moot
by her decision to retire at the time she did. I mean,
really, we have to ask ourselves: What are we trying to
do here?

We have some conduct that we want to judge
based on the evidence of justices that are still on our
Supreme Court. The ones that have removed themselves, I
believe, are done, and I urge this body to vote in favor

of the gentleman's motion.
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THE COURT: Senator from the -- senior
Senator from the 15th.

SENATOR BLAIR: Thank you, Judge. Don't
know a better term to put it in there for me. I rise in
opposition to this motion. There's a couple reasons for
it. I've heard the two lawyers in the chamber talk about
the primary purpose.

Well, "primary" tells me there's got to be
a secondary and possibly a third and a fourth purpose for
impeachment.

Well, one of the main ones for me is, is
that we're giving the justice the opportunity to clear her
name. I think that that would be important. It would be
to me.

And the next thing is, is when it comes to
resignation, didn't solve everything, because I know John
Q Public out here doesn't have the opportunity, when
they're before a judge, to sit there and say, "Well, wait
a minute, if I just won't do that anymore, will you just
let me go?"

No. I'm opposed to this. Let the process
do its job. And as the Senator from Upshur defined, we
want to make sure if the judge is guilty, that they can't

run for office again. And it doesn't mean just for judge.
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It means for the legislature or anywhere
else in government that's a public position of public
trust.

And I'll close with one last thing on it.
Nobody has actually explained to me, in a way that I
believe, on the retirement issue, okay? And that is if
this person -- the judge is not guilty, then she deserves
to be able to receive the retirement, but if they're
guilty, no. I disagree. I don't think they should.

This trial will bring somewhat of a
closure to that, and the public, I believe, is on my side.
Since when do you actually get ready and say, "Oh, I'm not
gonna do this any longer, so I can still get my
retirement"? We've had enough of that in this state. No.

Let's move forward with it, and if they're
not guilty, I trust the 34 members that I serve with in
here - 33 - that we'll make the right decisions.

This isn't rocket science, and we're all
good people, and we've got good minds, and we can make the
right decision on this process. Let's move forward with
it.

Thank you, sir.

THE COURT: Senator from Marion.

SENATOR PREZIOSO: Thank you, Mr. Chief
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Justice. I concur with the esteemed finance chair's
motion, and I'm not a lawyer, so I've got to go back and
look at history and find a reference point.

And as I look at this, this dismissal at
this point matches with precedent that's been already
occurred in our state.

In 1927, after the House of Delegates
impeached State Auditor John C. Board, he resigned. The
Senate noted the resignation and stated, "There is nothing
further to be done in this case." And thereafter the
Court of Impeachment adjourned, sine die.

In 1989, I was a freshman member in the
House of Delegates. After the House of Delegates
impeached Treasurer A. James Manchin, he resigned
effective on the eve of the trial. The Senate again
stated, "There is nothing further to be done in this
case." And thereafter, the Court adjourned, sine die.

I concur with the fin -- the Judiciary
Chairman's motion.

THE COURT: Any other Senator wish to be
heard on this matter?

This requires the yeas and nays. If not,
the Clerk will prepare the machine.

All Senators present shall vote.
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Has everybody voted? If so, the Clerk
will close the machine and ascertain the results.

On this question, 15 yea; 19 nay, I
declare the motion lost.

Counsel? We'll set Justice Davis' trial
down -- I believe I said -- what was it, the --

DELEGATE BYRD: 29th, Your Honor.

MR. COLE: I believe you said the 29th of
October, Your Honor.

THE COURT: All right. Mr. Cole, you wish
to be heard?

MR. COLE: No, I do not, Your Honor.

THE COURT: All right. We'll have her
trial on September 29th. October 29th, I'm sorry.
October 29th.

Mr. Judy {sic}?

MR. RUBY: Your Honor, before the Court --
before the Court recesses, we would ask for consideration
of the briefing schedule that was proposed in Chief
Justice Workman's motion of last week. TIt's -- I
understand that the Court's indicated it would rule on
substantive pretrial motions on the 15th of October, but
Chief Justice Workman had proposed a briefing schedule

that we think would allow both us and the House managers
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adequate time to brief further motions that we anticipate
filing and that they may file as well.

THE COURT: Chairman Shott?

DELEGATE SHOTT: Mr. Justice, I have the
proposed schedule, although I noticed that one of the
dates is already -- already passed, a motion for a bill of
particulars on the 10th.

We have some -- we have some issues with
regard to whether some of these motions are proper under
the rules of the Senate. We don't have a problem with
setting a schedule to address these, but I have not yet
been able to determine how I'd go -- turn back the clock
of time and respond to a September 10th deadline.

Then our -- then our deadline basically
would be day after tomorrow. Is that correct?

MR. RUBY: Under this schedule, yes.

DELEGATE SHOTT: Yes, well, we would
object to that, Your Honor. We just got the bill of
particulars last night at 9:30. That's hardly any time at
all. And we'd also suggest that there's no room in the
rules for a bill of particulars. We think the Articles
are obvious on their face as to what they're alleging.

THE COURT: A bill of particulars is more

of a criminal type motion. This is not a criminal trial,
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therefore deny your motion for a bill of particulars.

Any other matters? If the counsel cannot
confer and work out, I'll be glad to --

DELEGATE SHOTT: We'd like an opportunity
to meet with counsel and see if we can work out something
that we can agree upon --

THE COURT: See if you can confer and
decide whatever motions are pending.

Anything else? Senator from Cabell?

DELEGATE SHOTT: You want anything else?
Your Honor, may I address the Court briefly?

THE COURT: Yes.

DELEGATE SHOTT: First of all, I'd like to
apologize to the Court and to the members of the Senate
for the time we consumed this morning. We would not have
put the Court and the Senate through that process had we
not yet met yesterday afternoon with representatives of
the Senate and had assurance that the process that we
undertook would be -- would meet the Senate rules.

We apparently mistakenly assumed that the
Senate would recognize that the typical use of a

stipulation as a form of evidence which could support a

Resolution. Apparently we were mistaken in that -- in
that belief, and for that, I apologize. We certain -- it
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wasn't our intention to waste anybody's time.

THE COURT: Thank you, sir.

Senator from Cabell.

MR. WOELFEL: Thank you, Mr. Chief
Justice. I have a point of inquiry.

THE COURT: State your point.

MR. WOELFEL: I want to disclose that I
have represented, as legal counsel, Margaret Workman in
the past. 1It's been many years ago, but I wanted to
disclose that, and since we're in a quasi-judicial
proceeding, I don't know whether I do that under the rules
of the Senate or whether I make that disclosure under the
rules of this forum, and I just wanted to get that out
there.

Thank you.

THE COURT: I think, Senator, you'd need
to probably send the Senate President a letter of --
confidential letter of explanation. I think any
disqualification under the rules refers back to the rules
of the Senate as to not participating, so if you'll
discuss with the Senate President to your right and --

MR. WOELFEL: Thank you, Your Honor.

THE COURT: Anybody else before we adjourn

the Court of Impeachment?
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If not, the Court of Impeachment is
adjourned until October 2nd, I believe, is our first trial
date. October 1st, I'm sorry. October 1lst at 9:00 a.m.

I'd appreciate promptness by everybody
just simply because this is going to be a lengthy matter
and we need to ensure that we get as much time as we can.

Thank you. Mr. President?

(And the proceedings were adjourned to be

resumed on October 1, 2018.)

---000---
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STATE OF WEST VIRGINIA,
COUNTY OF KANAWHA, to wit:

I, Teresa Evans, Registered Merit Reporter and a
Notary Public within and for the County and State
aforesaid, duly commissioned and qualified, do hereby
certify that the foregoing proceedings were duly taken by
me and before me at the time and place and for the purpose
specified in the caption hereof.

I do further certify that the said proceedings
were correctly taken by me in shorthand notes, and that
the same were accurately written out in full and reduced
to typewriting by means of computer-aided transcription.

Given under my hand this 18th day of September,
2018.

TERESA EVANS, RMR, CRR
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IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICESNVALKER TRIAL
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IN THE WEST VIRGINIA LEGISLATURE
WEST VIRGINIA SENATE

* * * * * * * * * * * * * *x * * * * * * *

In Re:

Senate Proceeding Regarding the
Impeachment of West Virginia
Supreme Court Justices Pursuant

to Articles of Impeachment Adopted

By the West Virginia House of Delegates

* * * * * * * * * * * * * * * * * * * * * *

JUSTICE WALKER TRIAL - VOLUME I

Proceedings held on October 1, 2018, before
the Honorable Paul T. Farrell, Acting Chief Justice of
the Supreme Court of West Virginia and the West
Virginia State Senate, in the Senate Chambers, West
Virginia State Capitol Complex, Charleston, West

Virginia, 25301.
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APPEARANCES :

APPEARING AS BOARD OF MANAGERS:

Delegate John Shott
Delegate Rodney Miller
Delegate Ray Hollen

APPEARING AS BOARD OF MANAGERS STAFF ATTORNEYS:

Marsha Kauffman, Esquire
Paul K. Reese, Esquire
Brian Casto, Esquire
Robert Akers, Esquire

APPEARING FOR JUSTICE BETH WALKER:

Michael B. Hissam, Esquire

J. Zak Ritchie, Esquire

HISSAM FORMAN DONOVAN RITCHIE PLLC
P.O. Box 3983

Charleston, WV 25339
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INDEX
Opening Statement by House Managers ............. 26
Opening Statement by Justice Walker ............. 46
Closing Statement by House Managers ............. 281
Closing Statement by Justice Walker ............. 306
Final Closing Statement by House Managers ....... 322
Verdict . ... e e 330
House Managers Witnesses Direct Cross Redirect
Elizabeth Walker 66 116 168
Justin Robinson 187 217
Sue Racer-Troy 222 235 241
J.B. McCuskey 245
Michael McKown 265 279
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HOUSE MANAGERS EXHIBIT INDEX

Advisory Opinion No. 2012-52 dated
2/10/2013

Letter from Denny Rhodes to Gary L.
Johnson dated 3/14/2018 Re: Purchase
of gift cards by drug courts

Documents detailing the cost of the
WVSCA renovation of Justice Benjamin's
office

Documents detailing the cost of the
WVSCA renovation of Justice Walker's
office

Letter dated July 26, 2018 from John
B. McCuskey, State Auditor, to Barbara
Allen regarding the purchase of
personal meals by the WVSCA

Invoice for law clerk services issued
by Barbara Allen to the WVSCA for
drafting an opinion on behalf of
Justice Walker dated June 22, 2017

Letter to State Auditor McCuskey from
Barbara Allen dated August 6, 2018
regarding purchase of meals by WVSCA

Letter to John Shott from Barbara
Allen dated August 6, 2018 regarding
purchase of meals for working lunches

Letter from Elizabeth Walker to Teresa
Tarr, Counsel JIC, dated May 4, 2018

regarding the purchase of working lunches

with public funds

Document entitled "About the Court"
from the West Virginia Supreme Court of
Appeals web site
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84
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86

88

926

97
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99

101
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HOUSE MANAGERS EXHIBITS (Continued) :

Letter from Teresa Tarr, Counsel JIC,
to Elizabeth Walker dated April 20
2018, regarding the filing of an
ethics complaint against Justice
Walker relating to the purchase of
working lunches with public funds.
(Formal Complaint)

Letter from Teresa Tarr, Counsel JIC,
to Elizabeth Walker dated July 23
2018, detailing allegations in the
April 20, 2018 letter regarding the
purchase of working lunches with
public funds

Letter from John Shott, Chair - House
Judiciary Committee, to Barbara Allen
dated August 3, 2018 regarding
"working lunches™"

2017 Calendar for the WVSCA

Post Audit Division Legislative Audit
Report (Report 2)

Post Audit Division Legislative Audit
Report (Report 3)

WVSCA decision: Lawyer Disciplinary
Bd. v. White (March 15, 2018)

WVSCA decision: Lawyer Disciplinary
Bd. v. Sirk (February 15, 2018)

WVSCA decision: Lawyer Disciplinary
Board v. Cooke (April 20, 2017)

Post Audit Division Legislative Audit
Report (Report 4)

Justice Elizabeth Walker's biography
published on the West Virginia Supreme
Court of Appeals web site
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HOUSE MANAGERS EXHIBITS (Continued) :

Christopher Morris e-mail to Ashley
Clemens dated December 12, 2017
regarding a FOIA request by Kennie
Bass

JIC press release

Legislative Auditor table comparison
of Renovation Costs between Justice
Benjamin and Justice Walker

Campaign flyer for Justice Walker (no

date), paid for by West Virginians for
Fair Courts emphasizing three decades

of experience

Photos of Justice Walker's Office

Legislative Auditor's table
illustrating Supreme Court Capitol
Renovation Project Costs, per project

US GSA Table illustrating FY 2017 Per
Diem Rates for West Virginia

US GSA table illustrating FY 2018
Per Diem Rates for West Virginia

Chart illustrating WVSCA lunch
listings that Justice Walker attended
from January 1, 2017 to December 31
2017

2017 Meals Purchased for Justices and
Staff

E-mail exchange between Justice Walker
and Ms. Troy regarding cost of lunches
after the FOIA

Justice Walker's reimbursement check

Justice Walker's Office Suite
Floor Plan
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HOUSE MANAGERS EXHIBITS (Continued) :
130 Ferguson Invoices for Justice 65
Walker's Office
131 Pictures of Justice Benjamin's Office 99
132 Pictures of Justice Walker's Office 107
133 WVSAO Purchasing Card Policies and 65
Procedures
134 Outline of the 2% Budget Cuts in 2017 272
135 Table Comparison of Justice Walker's 148
and Justice Benjamin's Office
136 Post Audit Division Legislative Audit 190
Reports (Report 1)
137 Ongoing Base Budget - Lottery Funds FY 266
15-18
138 Affidavit from the Honorable 65
Ronald E. Wilson
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WALKER EXHIBIT INDEX

Minutes from Administrative
Conferences January 8 and 9, 2018

Minutes of a meeting (Confidential)
Dated February 16, 2018 with attached
statements of Justices Workman

and Loughry

Final Administrative Conference
Meeting Minutes (Confidential) dated
May 14, 2018

Amended Minutes for Special
Administrative Conference dated May
17, 2018 with attached salary/raise
spreadsheet

Total 2017 Compensation for Supreme
Court Justice Staff table

E-mail string between the Justices
dated June 17, 2017 Re: Law Libraries

E-mail from Walker to Davis,
Ketchum, Workman and Loughry dated
December 13, 2017 Re: Proposal

E-mail string dated December
13-20, 2017 with Justices Re: Proposal

E-mail between Walker and Workman
dated February 8, 2018 Re: 10 am
conference call

E-mail from Walker to Workman
dated May 18, 2018 Re: Minutes of
Yesterday's Meeting

(No exhibit)
Letter from Ronald Wilson to

Justice Walker dated July 23,
2018 Re: Complaint 41-2018

ADMITTED
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WALKER EXHIBITS (Continued) :

Letter from Justice Walker to
Teresa Tarr at JIC dated May 4,
2018 Re: Complaint 41-2018

Copy of Check No. 3176 on account
of Michael and Beth Walker in

the amount of $2,019.24 made
payable to Supreme Court

E-mail from Justice Walker to Sue Troy
dated December 20, 2017 Re: 2017 Meal
Expenses

OASIS Receipt for check from Justice
Walker to Supreme Court

E-mail string originating with Kennie
Bass dated December 5-12, 2017 Re:
FOIA request

Letter from Christopher Morris at
Supreme Court to Kennie Bass dated
December 12, 2017 Re: FOIA Request

E-mail string between Justices dated
December 20, 2017 regarding the
lunches

Letter from Christopher Morris at
Supreme Court to Kennie Bass dated
January 11, 2018 Re: FOIA Request

Agreement between Supreme Court and
Oval Construction dated June 19, 2017

Change Order between Supreme Court
and Oval dated September 19, 2017

Color photographs of Justice
Benjamin's office before Walker
renovations

Color photographs of Justice Walker's
office after renovations

65

65

230

65

65

65

163

65

65

65
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BB

WALKER EXHIBITS (Continued) :
Proposal and Contract of M&M Builders 65
dated 5-17-17

Wells Home Furnishings invoices 65
dated June 28, 2017

Persinger & Associates bid for work 65
dated June 8, 2017
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PROCEEDTINGS

PRESIDENT CARMICHAEL: Senate will
please come to order. Senate will please come to
order. All those not having privileges on the floor
will please vacate the chamber.

Those on the floor and the guests in
the gallery, please rise as we are led in prayer this
morning by the Senior Senator from the 8th, and then
please remain standing as we are led in the pledge this
morning by the Senator from Mercer County.

For prayer, Senator from the 8th.

(The Senate was led in prayer and
completed the Pledge of Allegiance.)

PRESIDENT CARMICHAEL: Reading of the
journal.

CLERK CASSIS: West Virginia
Legislature, Senate Journal, Charleston, West Virginia,
Tuesday, September --

PRESIDENT CARMICHAEL: The Senator from
Webster County requests unanimous consent that further
reading of the journal be dispensed with and that it be
approved as having been read.

Is there objection?

Chair hears none. So ordered.

Realtime Reporters, LLC 11
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The hour having arrived for the Senate
to sit as a Court of Impeachment, the Chair calls Chief
Justice Farrell to the Chair.

Oh, I'm sorry, Senator from Ohio
County.

CLERK CASSIS: Move that we resolve
into the Court --

SENATOR FERNS: Thank you,

Mr. President. I move that we resolve into the Court
of Impeachment.

PRESIDENT CARMICHAEL: The hour having
arrived for the Senate to sit as a Court of
Impeachment, the Chair calls the Chief Justice Farrell
to the chair.

CHIEF JUSTICE FARRELL: Thank you.

The marshal is correct. Bring the
chamber to order. Without objection, the reading of
the Court of Impeachment journal was dispensed with and
the journal is approved as having been read.

Is there anything further before we
begin today?

Go ahead.

SERGEANT OF ARMS PALMER: All persons

are commanded to keep silence on pain of imprisonment

Realtime Reporters, LLC 12
schedulerealtime@gmail.com 304-344-8463



o I O U o~ w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

2018] JOURNAL OF THE SENATE 137

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICESNVALKER TRIAL
10/01/2018

while the Senate is sitting as a Court of Impeachment.

CHIEF JUSTICE FARRELL: This is a
historic event, as we're all aware. This is a very
serious matter. Before we begin today, I will provide
you with some instructions.

I'll remind you you are still under
oath. You'll be under oath for all the impeachment.
There are six grounds under Article IV -- or Article
IV, Section 9, by which Justice Elizabeth Walker can be
impeached. Those are maladministration, incompetency,
gross immorality, neglect of duty or any high crime or
misdemeanor.

There is no set burden of proof by the
rules you have adopted. In a criminal trial, it's
beyond a reasonable doubt; in a civil trial, it's a
preponderance of the evidence, which means slightly
more in favor of one party as the other.

There is none. So it's up to each one
of you individually to decide what the burden of proof
is and whether or not the House Managers have met that
burden of proof.

So I ask you to pay very close
attention. You must ignore everything you have heard

to date. Everything you've read, everything you've

Realtime Reporters, LLC 13
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seen on TV, everything anybody's told you, you must
ignore.

The only evidence that you are to
decide the Impeachment Article against the justice is
that which comes from the witness chair which will be
down here. That is the only evidence you are to
consider.

So keep that in mind. Do not view or
consider any exhibit used in the House impeachment
proceeding unless it is properly introduced into this
trial. I believe there was 130 something Articles
introduced -- or pieces of evidence. They may not
introduce all of those, so do not scan through other
things; or do not -- base any decision on only the
evidence that is introduced in this trial.

Do not confer or discuss with your
fellow jurors any facts or opinions you may have. In a
normal trial, a jury is not allowed to discuss their
opinions, their feelings, with any other juror until
you deliberate. So keep that in mind.

I know this is a collegial place where
you tend to wander about and talk to each other, and
comment on things. Please avoid that. This is your

decision and your decision alone.

Realtime Reporters, LLC 14
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You must base it on your decision. Do
not make up your mind until all of the evidence is in,
that of the managers and that of Justice Walker. Until
that is done, you should not make a final decision.

There may be some factor that you hear
that you feel is important, and that is why we ask you
not to make up your mind until such time as all the
evidence has been introduced.

The House Managers have the burden of
proof and must convince you that Justice Walker should
be impeached. I urge you to avoid any public media -
Facebook, Twitter, anything like that - do not allow
any of that to influence you. It's just best not to
engage anybody on anything.

While sitting as the Court of
Impeachment, I ask that you not distract other Senators
by visiting with them, and I ask that you try to stay
off your cell phones and that you pay attention very
closely, because this is a historic event.

This is extremely important to not only
Justice Walker, but to the State of West Virginia and
all of its citizens. It's my sincere hope -- and I
thank you that we actually started right at

9:00 o'clock. 1It's very important.

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463

15



o I o U o~ w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

140 JOURNAL OF THE SENATE [October 2

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICESNVALKER TRIAL
10/01/2018

Those that have practiced before me
know I'm a very punctual judge. I come out the door of
my court in Huntington at 9:00 o'clock, and the
attorney who can't get from across the street to my
office gets a -- put at the bottom of the list.

So thank you for being here. We'll
take a break around 10:30. We'll take a lunch break;
we'll take a mid afternoon break, and we'll try to
conclude each day no later than 5:00 o'clock.

I'll judge and I'll ask the managers,
I'll ask counsel, if their next witness is going to be
a long witness or a short witness starting around
4:00 o'clock. And if they're gonna be a long witness,
we may adjourn then.

I've heard various estimates on the
radio on Friday from both sets of attorneys. One said,
"Maybe just one day." The other said, "Maybe all
week . "

So in the best tradition of being
lawyers, I suspect we'll be here three or four days
today. If for any reason you have to miss any day or
any portion of any day, it is your responsibility to
get with the Senate clerk and review the transcript

and/or the video of the testimony that you may have
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missed.

It is your sworn obligation to ensure
that you have heard or reviewed all the evidence, both
for and against the impeachment of Justice Walker,
before you vote, and thus the Clerk will have available
to you the video of today.

I believe it will probably be posted on
YouTube tonight. It's being broadcast now. But it's
your sworn duty to make sure you've heard all the
evidence.

I remind you that under Rule 20 of this
Court of Impeachment that should you desire to ask a
question of a witness, you must submit it to me in
writing, and that I will read it without identifying
where it came from.

So if there's something that comes up,
write it down, give it to one of the doormen, and they
can bring it up to the bench.

I encourage you to take notes, but I
direct you not to share those notes with other members.
Those are for when you begin deliberations, if there's
a point of emphasis that was important then, that's
when you can share the notes. But up to that time -

much like not discussing your opinions of any witness
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or any piece of evidence - you should not share those
notes with anybody.

We recognize that this is a historic
event and must be free of all political pressure and
bias. Your deliberations must be based solely on
admissible evidence presented in this Court of
Impeachment. I know this body is seated by parties. I
worked up here for eight years back in the '80s. I'm
very familiar with that.

But I urge you all to be West
Virginians - not Democrats, not Republicans, simply
West Virginians - and base your decision on what is
best for the state of West Virginia or what is fair not
only to Justice Walker but what is fair to the House
members who have brought these charges.

With that, we have some preliminary
motions to handle. First, I'm going to ask the Clerk
to read Article XIV of the Articles of Impeachment,
which is the sole impeachment Article against Justice
Walker.

CLERK CASSIS: "That the said Chief
Justice Margaret Workman, Justice Allen Loughry,
Justice Robin Davis, and Justice Elizabeth Walker,

being at all times relevant Justices of the Supreme

Realtime Reporters, LLC
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Court of Appeals of West Virginia, unmindful of the
duties of their high offices, and contrary to the oaths
taken by them to support the Constitution of the State
of West Virginia and faithfully discharge the duties of
their offices as such Justices, while in the exercise
of the functions of the office of Justices, in
violation of their oaths of office, then and there,
with regard to the discharge of the duties of their
offices, did, in the absence of any policy to prevent
or control expenditure, waste state funds with little
or no concern for the costs to be borne by the tax
payers for unnecessary and lavish spending for various
purposes including, but without limitation, to certain
examples, such as: to remodel state offices, for large
increases in travel budgets-including unaccountable
personal use of state vehicles, for unneeded computers
for home use, for regular lunches from restaurants, and
for framing of personal items and other such wasteful
expenditure not necessary for the administration of
justice and the execution of the duties of the" high
"Court; and, did fail to provide or prepare reasonable"
and "proper supervisory oversight of the operations of
the Court and the subordinate courts by failing to

carry out one or more of the following necessary and
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proper administrative activities:

A) To prepare and adopt sufficient and
effective travel policies prior to October of 2016, and
failed thereafter to properly effectuate such policy by
excepting the Justices from said policies, and
subjected subordinates and employees to a greater
burden than the Justices;

B) To report taxable fringe benefits,
such as car use and regular lunches, on Federal W-2s,
despite full knowledge of the Internal Revenue Service
Regulations, and further subjected subordinates and
employees to a greater burden than the Justices, in
this regard, and upon notification of such violation,
failed to speedily comply with requests to make such
reporting consistent with applicable law;

C) To provide proper supervision,
control, and auditing of the use of state purchasing
cards leading to multiple violations of state statutes
and policies regulating the proper use of such cards,
including failing to obtain proper prior approval for
large" purpose;

D) To prepare and adopt sufficient and
effective home office policies which would govern the

Justices' home computer use, and which led to a lack of
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oversight which encouraged the conversion of property;
E) To provide effective supervision and control over
record keeping with respect to the use of state
automobiles, which has already resulted in an executed
information upon one former Justice and the indictment
of another Justice;

F) To provide effective supervision and
control over inventories of state property owned by the
Court and subordinate courts, which led directly to the
undetected absence of valuable state property,
including, but not limited to, a state-owned desk and a
state-owned computer;

G) To provide effective supervision and
control over purchasing procedures which directly led
to inadequate cost containment methods, including the
rebidding of the purchases of goods and services
utilizing a system of large unsupervised change orders,
all of which encouraged waste of taxpayer funds.

The failure by the Justices,
individually and collectively, to carry out these
necessary and proper administrative activities
constitute a violation of the provisions of Canon I and
Canon II of the West Virginia Code of Judicial

Conduct."
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CHIEF JUSTICE FARRELL: Thank you,

Mr. Clerk. 1I'll note that Justice Walker previously
has denied these allegations. 1I'll inform the body
that yesterday, the motion to quash filed on behalf of
Judge Wilson, who was the Chairman of the Judicial
Investigation Commission, the parties have worked out
an agreement whereby there will be an Affidavit entered
instead of justice -- or Judge Wilson testifying.

We have a motion to dismiss and a
motion in limine. Counsel?

Counsel, I'll ask that you please
identify yourselves for the court reporter's benefit
and the party. Proceed, please.

MR. HISSAM: Yes, Mr. Chief Justice,
Mike Hissam on behalf of Justice Beth Walker.

With respect to both of those motions,
Your Honor, we stand by the arguments that are made in
our briefs. We will turn it over to Mr. Shott, if he'd
like to make any further responses.

Otherwise, we're prepared to proceed
with opening statements.

CHIEF JUSTICE FARRELL: Thank you.

Mr. Shott.

DELEGATE SHOTT: Good morning,
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Mr. Justice. John Shott on behalf of the managers. We
also did file written responses, but I'd like to
supplement that by some -- to some degree by oral
representation. And let me begin my saying that the
absence of any express direction in the Constitution
and the absence of any binding precedent has made this
really a challenge, this whole process.

The committee on the Judiciary of the
House approached the Articles of Impeachment in two
ways. Basically, we had took the position that there's
certain subjects and certain activities related to
those subjects that might support impeachment and repu
-- and removal based on that particular subject matter.

In this particular case, we also
recognized the fact that the lack of any type of
specific instructions as to whether one or more of the
conditions that were set forth in the Constitution had
to be satisfied, we took the position that there could
be circumstances in which a combination of activities -
acts or omissions - together could serve as the basis
for impeachment and removal, when any one of those,
taken alone, may not.

And that's really what Article XIV

represents. And Article XIV is divided really into two
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parts. If you look at the Article, down to about Line
13, about two-thirds of the way through Line 13 in the
-- where it ends with the semicolon, that essentially
alleges excessive wasteful and lavish spending, and it
isn't limited to a particular type of spending.

The language "including, but without
limitation" and then certain examples are included,
including the remodeling of state offices, the spending
of taxpayer money for meals while the Court is working.
Other types of expenditures are mentioned there, but
not limited to those.

So our position is the first part of
this Article opens the door for evidence regarding a
wide variety of excessive and wasteful spending. The
second part of the Article deals with the lack of
supervision and appropriate policies and the lack of
any action to basically take to resolve that issue.

And there's specific references to
types of policies and activities that we believe an
appropriately-administered Court would have had in
place and would have prevented certain instances.

So with respect to the motion to
dismiss, in addition to the issues we raised in our

written response, we believe that it's inappropriate,
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based on the lack of any precedent, the lack of any
guidance. We believe that this is indeed a political
process implemented by our Constitution, and it is not
subject to some of the same standards that a civil case
or a criminal case would be and that all of this
information should be presented to the Senate in order
for them to conclude whether or not a continuation of
Justice Walker for another ten years on her term is
warranted, based on the direction of the Constitution.

Thank you, sir.

CHIEF JUSTICE FARRELL: Thank you, sir.
The Court has read the pleadings, the answers. It will
be my ruling that the motion to dismiss and the motion
in limine will be denied. As the chair -- manager
said, these -- this is a catch-all, XIV.

There are allegations in there that
cross over and transcend all the elements brought up in
the impeachment, and thus, I believe it is appropriate
that the House Managers be allowed to present the
evidence they feel is appropriate and necessary in
order to convince you that the Justice should be
impeached under Article XIV.

With that, is the House Managers ready?

DELEGATE SHOTT: Yes, Your Honor.
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CHIEF JUSTICE FARRELL: Justice
Walker's counsel ready?

MR. HISSAM: Yes, Your Honor.

CHIEF JUSTICE FARRELL: All right. The
House will call its first witness, please.

DELEGATE SHOTT: Opening statements,
Your Honor?

CHIEF JUSTICE FARRELL: Oh, you are
correct. We'll have opening statement.

And I'll indicate that the managers
have the burden. They will make the opening statement,
following by counsel for Justice Walker. If you'll
turn the podium around, sir.

OPENING STATEMENT

DELEGATE SHOTT: Mr. Justice, Members
of the Senate. For two years after those of us who are
elected to the House of Delegates are under - I will
call it - immense scrutiny not only by the print media,
the visual media, but now these days by the social
media. But that's by design.

Our Constitution allows the voters of
this state to ratify and approve the actions of the
member of a House of Delegates every two years. We are

indeed accountable, and that's the plan that the
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Constitution lays out.

Apparently the designers of the
Constitution put greater trust in you folks than the
members of the House of Delegates, because you're only
under the same scrutiny for four years, at which time
you are accountable to the voters of the state for your
actions or omissions.

Now, take a moment and imagine how much
confidence and trust the designers of our Constitution
had in those people who would be elected to our highest
Court to make them only accountable every 12 years.

In addition to that, they gave them the
unprecedented control of 100 percent of their budget.
As you well know, basically the Supreme Court sends a
message to the budget office, "Here's what we want,"
and that's what we have to give them under our
Constitution.

In addition to that, the con -- the
drafters of our Constitution placed the entire
Judiciary - circuit courts, all the inferior courts,
probation officers - under the control of those five
individuals.

Now, as you know, for us to get

anything done in the Legislature, we have to have a
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majority of the 100 members of the House agree; we have
to have a majority of the 34 members of the Senate
agree; and then the final obstacle is downstairs. We
have to get the man in the Governor's office to agree
before anything gets done.

On the other hand, the designers of our
Constitution put a great deal of confidence and trust
in the mem -- five members of the Court, because they
only need three votes to do anything they want to do in
the judicial system.

Fortunately for all of us, the same
designers of the Constitution put a check in that
system, and that check is the impeachment process. I'd
like to read for you a quote from James Monroe, who
attended the convention in 1829 and '30 in Virginia.
And keep in mind, our Constitution evolved and was
mirrored in many ways on the Virginia Constitution.

And here's what he said. He said, "My
opinion is that the Legislature supplies the place of
the people as a representative body. They occupy that
ground which the people themselves would occupy if the
Legislature has the power of impeachment and the Senate
power to try to persons impeached, they will watch over

every other branch of government and keep it in order.

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463

28



o I o U o~ w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

2018] JOURNAL OF THE SENATE 153

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICESNVALKER TRIAL
10/01/2018

It is my opinion that through the Legislature, as
occupying the place of the people, the whole movement
will be controlled and every branch made subservient to
their will" and "their will" refers to the people.

Today we start that process in the
Senate. It is a cooperative effort. The House was
assigned the task, under the Constitution, to
investigate. The House assigned that -- that role to
the Committee on the Judiciary, who then presented the
evidence to the House, and they returned Articles of
Impeachment.

Today we are taking up one of those
Articles, Article XIV. As the -- Mr. Justice advised
you, the Constitution does not provide a whole lot of
guidance for us in our effort to resolve this
particular Article of Impeachment.

It basically sets some standards:
Maladministration, corruption, incompetency, gross
immorality, neglect of duty or any high crime and
misdemeanor. There are no definitions in the
Constitution of any of those terms. They're left
undefined.

They cover a broad range of

possibilities. They cover instances of intentional
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acts; they cover instances of negligent acts; they
cover about every imaginable act or omission that you
can conceive of.

There is no direction as to any
particular act that's necessary or any combination of
acts. You can draw your own conclusion as to why that
was. I suggest to you that ultimately, what these --
the designers of our Constitution had in mind was that
you - in the context of the time that you consider the
Articles - will determine for yourself the meaning of
those terms as to if they apply to the evidence that
you hear.

In other words, ultimately, you're
gonna decide whether the person who's charged is fit to
continue in that office, if that person has fulfilled
and satisfied the trust that the people of West
Virginia has placed in that person to serve -
unaccountable, except by impeachment - for 12 years.

That's why we're here today. We
suggest to you that this is not -- these proceedings
should not be considered in a vacuum. The facts that
you hear, we will attempt to impose some context on
those facts. Context being what's going on in the

State, what's not only going on in the Court, but
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what's going on here in the Legislature.

In some ways, you're different than a
normal jury. If we were trying a criminal case or a
civil case, we would want you not to know anything, or
as little as possible, about the actions that are the
subject of the proceeding. However, because this is a
political process, it is important in your role as
members of the Legislature that you consider
information you have regarding the context within which
these acts occurred.

For instance, it's our position that
the State was in a period of extreme financial ex --
distress when many of these actions that we're gonna
bring to your attention today occurred. You will
recall - probably these will be painful recollections -
that prior to the election that Justice Walker
succeeded in winning in November of 2016.

When I say "prior," probably a week
later, the Governor imposed an across-the-board cut,
budget cut, roughly $16,000,000.

Then if you'll also recall the infamous
platter, silver platter incident when the Governor
outlined a series of disasters that would re -- occur

when he -- when he vetoed the budget that this House --
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that the Senate and the House passed.

The extended special session that
followed that, 21 or 22 days - whatever it turned out
to be - where we did pass the budget.

And the painful cuts that many had to
take, many agencies had to take, as a result of our
decision to submit that balanced budget. Which the
Governor, as you'll recall, let become law without his
pen -- his signature on the bill.

Those are important issues to keep in
mind as you're considering what we -- the evidence that
we produce to you. With respect to Justice Walker, she
was and is the newest member of the Court that is
involved in these proceedings.

It's not our position that she caused
the environment that she encountered when -- that --
when she became justice. That's not our position. Our
position is that she came into a -- an atmosphere of
entitlement, an atmosphere of cavalier indeference --
indifference to the spending of taxpayer resources,
taxpayer funds, the protection of taxpayer-paid assets.

But it is also our position that she
was uniquely qualified in her background to realize the

absence of policies, the atmosphere of reckless
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spending that existed, the atmosphere of a
lackadaisical approach to protection of taxpayer acc --
assets, and should have immediately recognized that
based on her background.

You'll learn and you'll see the
biographical sketch that's posted on the Internet for
the Supreme Court's website, that talks about the
extensive experience that she had - three decades -
legal experience, most of which were in employment law,
labor law, areas where you should know about the
importance of policies, especially with respect to an
agency or an entity that has a budget of $130 or
$140,000,000.

That's our position. It's -- instead,
though, what we think happened is that she didn't waste
any time in joining the party. In other words, she
became immediately infected with the same atmosphere.
You'll find out that the first day -- or the second day
she was there, the taxpayers bought her lunch, along
with other justices on the Court.

And that process continued throughout
the -- through the end of November of the first year,
at which time there was a FOIA request for information

regarding that practice of providing taxpayer-paid
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lunches for members of the Judiciary. And at that
time, the practice stopped and Justice Walker, after
this FOIA request was served, repaid the costs of the
lunches for her and her assistant.

Once again, that practice existed when
Justice Walker came to the Court, but it continued,
without criticism, until the light of the press shone
brightly upon it.

You'll see for -- we'll provide you
with a copy of the Court's calendar so you can see the
excuse given for these taxpayer-paid mun -- lunches was
that the Court, instead of breaking for lunch on
argument days, would continue through the argument and
then have their lunches afterwards.

The reasoning given is that's for the
benefit of the -- of those who attend, the lawyers who
attend, the judges who may attend those hearings, there
wouldn't be an interruption. And that's certainly the
excuse that was given with respect to the lunches on
days when arguments were held.

There was also administrative
conferences, which were basically a day in which
administrative matters were discussed, personnel

matters, other matters. You'll have before you
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documents that show examples of those administrative
conferences, minutes of those administrative
conferences.

The calendar we will show you will give
some -- give you some context - again, which is
important - on how frequently these occurred. And
you'll learn, for instance, the Court's calendars
basically runs from January through June 15th, at which
time they go sine die through Labor Day.

Then -- that's about two and a half
months that there is no argument day or administrative
conferences scheduled.

Then from right after Labor Day through
November 16th, they're in session as well. It's
another term of court. And then they go sine die for
the last month and a half of the year.

What you're gonna find, that during
that scheduled period, there were 31 -- 34 scheduled
court appointment -- argument days, 31 administrative
conference days, total of 65 days that appear on their
calendar for those type of activities.

The evidence will be that beginning on
January 4th of 2017 - and we're just mainly concerned

with what happened since two thousand -- pardon me --
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2017 - through the end of November, there were 52 days,
a total of 602 lunches that were provided at taxpayer
expense for justices and members of their staff on
those days.

Of those 52 days, the evidence will be
that Justice Walker attended and participated in 46.

So of 65 scheduled days, 46 of those days the taxpayers
paid for lunch.

There was, in fact, no written policy,
and what you will learn, that in fact -- in spite of
the three decades of legal experience, Justice Walker
did not question that practice. She merely accepted it
and assumed that the Court knew what they were doing,
didn't challenge it, and participated until the FOIA
request was served for information regarding those
meals and other -- and other facts.

Why is that significant? It's our
position that if Justice Walker had researched the
issue, she would have found several things that were
problematic about that. It's our position that it was
both unethical, a violation of the Ethics Act.

Personal gain, using your office for personal gain.
And also conflicted with the provision of the

Constitution and a statute that we as the Legislature
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had enacted.

As you may know, that Article VIII,
Section 7 authorizes us, the Legislature, to set the
salaries of the justices, and that was done by West
Virginia Code Section 51-1-10a, which establishes the
compensation, the salary, at $136,000.

Nowhere in the Code is there any
authorization by the Legislature for justices to
receive $136,000 plus free lunches. It's not
authorized. It's not there. No one checked. It's not
there. They assumed.

So it's our position that, in effect,
that action exceeded the cap that the Legislature has
placed on the compensation that Supreme Court Justices
are entitled to receive. And if Justice Walker had
done any research at all, she would have found opinions
from the Ethics Commission that suggested that problem,
even if it didn't -- weren't controlling, they would
suggest that an opinion be requested from the State
Auditor, which was not done.

And in fact, you'll hear from the State
Auditor. And once he discovered the issue of the --
that was raised, he promptly notified the Supreme Court

that this was not permissible. Paying for lunches
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during a workday, recognizing that throughout the
judiciary - throughout the judiciary, not just in the
Supreme Court - judges, magistrates, family court
judges, continue through a -- their lunch hour sometime
in hearings.

They work through their lunch hour
sometimes without asking the taxpayers to buy their
lunch. This is not a permissible activity. The
Auditor will tell you that.

The cost of the lunches should have
also been a red flag. You're gonna have before you all
of the invoices that were submitted through the
Auditor's Office for payment. The lunches were
purchased with one member of the staff of the Supreme
Court using his P-card, so there is a record.

Pardon me, I'm fighting a sinus
infection. There is a record of those lunches. You
won't see -- you will not see an invoice from
McDonald's, from Wendy's, from Hardee's, from any of
those fast food places. You won't see an invoice from
the cafeteria downstairs.

What you will see are, for the most
part, almost exclusively, invoices from some of the

most expensive places where you can buy lunch here in
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Charleston: South Hills Market, Soho's, Paterno's,
Lola's and The Block, all of those being the upscale
restaurants around Charleston.

Why is that important? Well, you will
learn that the federal government publishes guidelines
for reimbursement on travel expenses for the cost of
meals. These are published by the government, GSA, the
Government's Service Agency, Governmental Service
Agency.

And the maximum reimbursement rate for
a lunch is $13.00. DNow, we'll present evidence to you
that the average price of a lunch that the taxpayers
bought for Supreme Court Justices was $16.77.
Sometimes, in some cases, $20.00 for a lunch that the
taxpayers paid for.

All of that ended, of course, when
Kennie Bass served a FOIA request upon the Supreme
Court. You probably have heard - and there will be
evidence - that the Judicial Investigation Commission -
which is a commission set up and staffed by the Supreme
Court - investigated, for purposes of the Code of
Judicial Conduct, these lunches and basically found no
probable cause to go forward against Justices Walker,

Workman and Davis.
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It's our position that the standards
applied by -- by the Judicial Investigation Commission
- which we may refer to from time to time as the JIC -
are totally different than any standards that you can
apply to this impeachment process.

Interestingly, the JIC took the
unprecedented action of actually issuing a press
release, disseminated throughout the state, indicating
that they found no wrongdoing on the part of those
justices.

And I say "unprecedented" because no
one can recall that's ever happened before. The rules
that govern the JIC require that their -- their
proceedings be held confidential and that only after a
finding of probable cause are those proceedings made
public.

In this particular case, they issued a
press release and circulated -- and coincidentally, it
occurred during the time that the House Judiciary
Committee was investigating those and other allegations
that had been made.

It's our position, as I indicated, that
the lunches were not just unethical, but were illegal

in view of the limit that this Legislature's placed on
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the compensation that Supreme Court Justices can
receive.

But moreover and probably more
importantly, the publication of that information - that
the taxpayers were buying justices who receive a salary
of $136,000 lunches - further contributed to the
erosion of the trust of the public that had started
with the disclosure of the excessive spending on
offices and the infamous $32,000 couch. It contributed
to the further loss of confidence of the public in the
Court.

You'll also hear evidence that less
than five months after Justice Walker became a justice,
she contracted out the writing of an opinion that was
assigned to her for which the taxpayers paid $10,000,
less than five months after she started, even though
she campaigned as having 30 years of legal experience,
and even though she had three law clerks and there were
twelve other law clerks available.

Now the renovations. Justice Walker
was assigned the office that had formerly been occupied
by Justice Benjamin. That's significant, because
Justice Benjamin had arranged for his office to have

been substantially renovated approximately six years
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earlier. The cost of those renovations and the
furnishings that went into them exceeded $264,000.
$264,000.

When Justice Benjamin left, he did take
some furniture, and we'll give you evidence as to what
that was. So -- and it wasn't completely furnished.
But otherwise, the office was in good condition and
functional for use of a justice.

In spite of that fact, beginning in the
spring 2017 and continuing through September of that
year, almost 131,000 more dollars were spent on further
renovations and refurnishing of that office. We'll
show you pictures of the office before and the office
after the renovations. The quality of the pictures
leaves a little bit to be desired.

Justice Benjamin apparently did not
like his office well-1lit, so the quality of those
pictures are a little bit difficult. But I think
you'll conclude that the office was perfectly
functional to be occupied by the next succeeding
justice to Justice Benjamin.

Some people have argued that when you
give the Supreme Court total control of their budget,

we shouldn't second-guess how they spend their money.
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It's our position that that money is entrusted to the
Supreme Court for the purposes of operating the
judicial system for the benefit of the public, not for
any individual benefit.

So one of the issues that you'll have
to consider is whether these expenses were for the
benefit of the public or whether they were
disproportionately the -- for the benefit of a few. So
when you're considering that, you can ask yourself a
question -- it's fair to ask the question, "Did the
general public receive a benefit from these
expenditures, proportionate to the amount of money that
went into them?"

It is a public building, so you could
argue that anything we do in this building is for
public benefit. But keep in mind who gets the real
benefit. Who basically uses these premises that are
essentially accessible not to the public in general,
but only to the justices and their invited guests.

You can ask yourself how many of your
constituents actually benefited from that expenditure.
We've heard -- during the course of these proceedings
in the House, we heard references to other expenses

that were made around the Capitol, which in many cases
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were in public areas that were used by many people. If
you came to the Capitol, you'd benefit from that
expense.

In this case, these individual offices
benefited very few people and were primarily renovated
not for the long-term consgsistency of the office, but
for the personal tastes of the particular justice.

It's fair to ask yourself whether these
activities undermined the confidence of the public in
the Judiciary, and specifically the Court.

I'd like to just mention a couple
housekeeping matters before I wrap up. We had -- I
think you may have gained from -- gleaned from our
previous presentation on the 14th, voluminous,
voluminous documents. In this particular case, the
lawyers from Justice Walker have disclosed to us over
800 pages of documents.

We had well over 100 individual
documents, some of which were quite thick. What we've
managed to do, in a cooperative effort with Justice
Walker's counsel, is to consolidate all of that into
documents much less voluminous - still voluminous, but
not -- much less voluminous - and we've agreed to

stipulate not only that they're authentic, but they're
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admissible.

In other words, in order to avoid delay
and consuming your time with the normal process that
goes on in court where a witness is presented with an
exhibit, it's got to be authenticated, then it's got to
be testified to, and then the lawyers turn to the judge
and move its admission, these are all stipulated to be
admissible.

And why is that important? Because if
we went through every document and every page, we could
be here for well over a week, maybe two weeks, because
some of these, as I said, are voluminous. Instead, we
may pick up an issue out of each document that we'll
refer to, but the entire document is in the system for
you to review, during whenever you can get to it,
essentially, and during your deliberations, unlike
sometimes the jury doesn't have the documents during
the time the case is proceeding.

In this case, your documents will be

available to you not only on -- on the screen when we
present them, but they'll be on your -- your -- is that
a Surface, is that what that is? In your Surfaces. So

they'll be available, and we would encourage you to go

beyond what -- what the sentence or two that we point
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out when we're testifying about the document, to
consume, to study the whole document.

I said before, I think the context is
important, and I'd also ask you to pay attention to the
timing of when things were done.

Oftentimes you've heard the expression
that the true measure of a person's character is what
they do when no one's looking. In this particular
case, that's extremely important, and I would suggest
to you that the ultimate gquestion that you will have to
resolve is: Does the performance of Justice Walker
when no one was looking justify the trust that was
placed in her by the people of West Virginia when they
elected her and justify you allowing her to continue in
that same position for the next ten years.

Thank you.

CHIEF JUSTICE FARRELL: Mr. Hissam,
Counsel for Justice Walker.

OPENING STATEMENT

MR. HISSAM: Thank you, Mr. Chief
Justice. Members of the Court of Impeachment, may it
please the Court. As I mentioned before, my name is
Mike Hissam and I'm here on behalf of Justice Beth

Walker.
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Much has been said in recent weeks
about our keen legal principles: Due process, canons
of judicial conduct, separation of powers. Little has
been said about facts.

Today, we face the facts and embrace
procedure enshrined in our Constitution to determine in
this chamber whether a Constitutional officer can be
removed from her office just two years after she was
elected to that office by the voters of this state.

Rather than hide behind creative legal
arguments, today we are here to confront squarely the
conduct of a public officeholder; in particular, we are
to -- here to learn whether any facts can be proven to
justify the removal of this public official, Beth
Walker, from office.

We are eager to embrace this process.
For the first time in this impeachment, you will hear
the sworn testimony of Beth Walker herself. You will
see the documents with your own eyes and through an
ancient form of seeking the truth, presentation of a
witness under direct testimony, under oath, and their
cross examination by an adversary, you will learn what
transpired here.

Despite all the hype of recent weeks,
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this is a simple case. It concerns a time period of
less than two years. There are less than a dozen
witnesses, and only a handful of important documents.
We have marked only 27 exhibits.

The facts that are relevant to Beth
Walker are largely undisputed. As a result, we're
prepared to present this case efficiently, with all
deliberate speed, and we hope that the House Managers
will do so as well.

We are eager to present our case
because we are confident that at the end of it, you
will see that Beth Walker did not engage in any conduct
that justifies her removal from office against the will
of the voters.

You will see that Beth is a good
lawyer, and an even better judge. But that she is
human. Like all of us, she is not perfect. She has
made mistakes. Beth has owned up to those mistakes and
corrected them to the best of her ability.

You have heard - and you'll hear more -
for example, about lunches for the justices during
Supreme Court meetings, but what you perhaps haven't
heard before today is that when this issue was raised,

Beth Walker was the only member of the Supreme Court
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who took ownership for her mistakes. She wrote a
check. She paid back every penny of the lunches that
had been provided to her.

And as we sit here today, after all of
these proceedings and all of this time spent arguing
about the impeachment, it's still the case that only
Justice Walker has paid back the State every bit of
what was provided for her for those lunches.

You'll also see that Justice Walker
has never once driven a State vehicle or used a State
gas card. In fact, as a matter of personal policy,
she's never submitted reimbursement for mileage for her
trips within the state.

You will learn that Justice Walker
never sought out a Cass Gilbert desk, whether in her
office or in her home. 1In fact, you will see with your
own eyes that when Justice Walker inherited Justice
Benjamin's office, there was no desk left for her. But
instead, a dark, empty, nonfunctional office.

You will understand quickly that
Justice Walker never had a $32,000 couch or anything
remotely like it. You will learn that Justice Walker
never had a State purchasing card or any control over

the State's P-cards. You will discover that Justice

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463

49



o I O U o~ w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

174 JOURNAL OF THE SENATE [October 2

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICESNVALKER TRIAL

10/01/2018

Walker never had anything to do with the hiring or
payment of senior status law judges or any involvement
with the tax issues for payments like those handled by
the Court.

You will see clearly that since Justice
Walker joined the Court on January 1lst, 2017, she could
not possibly have been responsible for the Court's
failure to adopt travel policies before October 2016,
as set forth in the Article against her.

You will learn that Justice Walker
never had a home office with any equipment, furniture,
anything else provided by the State. You will learn
that Justice Walker, for the first time among any
members of the Court, operated a paperless law office,
saving the State money, and refusing unnecessary and
outdated paper law books.

You will see that during the entire
time in question, Justice Walker was a relatively new
justice. She was a lone vote on a five-member Court.
By the end of this brief trial, you will learn
something - like I have - about how the Court operates.
You will come to appreciate, I think, the magnitude of
the State judicial system.

We're not talking just about five
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justices. As Chairman Shott indicated, we're talking
about magistrate courts, family courts, circuit courts,
probation officers and employees of the courts - over
1500 in all - in all 55 counties.

Unlike other officials in our State
Constitution, the power of a single chief justice -- a
single justice who is not the chief justice is tightly
constrained.

The Court operates in two basic ways:
First, on certain defined matters, through the Chief
Justice; and second, through a quorum and a majority
vote of three justices.

Not only is a single justice powerless
to decide legal issues by herself; she cannot control
administrative decisions. The direct power of a single
justice in the minority, who was never the Chief, like
Beth, is limited to the oversight of her small staff
employed in her own chambers.

A justice's staff consists of an
administrative assistant and four law clerks. Those
are lawyers who work with the justice and assist in
handling the Court's business of deciding appeals.

You will learn through this trial more

about what Supreme Court Justices like Beth do on a
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daily basis, why it's important and the critical role
their staffs play.

But you will also learn that when it
comes to overall administration of the Court as a whole
or the State-wide judicial system, a single justice is
no more powerful than she is to decide an appeal where
she's outvoted 4 to 1.

You will hear that when it came to
spending, policies and reforms, Beth was also in the
minority on the Court. In administrative conferences -
which are the regular meetings of the justices that
Chairman Shott referred to where they administer the
Court's business - Beth often voted against her
colleagues and expressed her disagreement. We'll show
you the minutes of a few of those meetings.

You'll see that Beth was the new kid on
the block. These other justices had been lawyers and
judges for a long time. They had institutional memory
at the Supreme Court. In short, they didn't listen to
Beth. But she tried.

You will discover that Beth Walker
wanted to treat the Court more like the business world
from which she came as a lawyer, and throughout this

process, we invite you to judge for yourself Beth's
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character. Who is she as a person, a lawyer, a public
servant?

Why did the voters entrust her with
this important position? In May 2016 - it was actually
May, not November - she was elected to be a justice of
the Supreme Court of Appeals in the first nonpartisan
judicial elections in West Virginia.

Unlike the incumbent, Justice Brent
Benjamin, who she unseated, she bypassed public
financing for her election, and she was elected with
more than 65,000 votes over her next closest
challenger.

Before she was elected to the Court,
Beth was an in-house lawyer at WVU Medicine in
Morgantown. Before that, she was a partner at one of
the largest law firms in the state, Bowles Rice, here
in Charleston. She specialized in labor and employment
law and mediation.

She may not have had years of
experience in state government to her name, but she was
a respected and successful lawyer in private practice.

When Beth came to the Court, she wanted
to bring her private sector experience to bear on the

Court's business. She wanted to work to improve the
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Court's processes and advance its operations. As an
employment lawyer, she found an old and dusty
institution with inadequate and outdated human
resources policies and personnel management.

She was shocked to learn that the
other justices had tussled over the use of State cars.
What she didn't think then, and she'll tell you she
still doesn't think now are necessary for the justices
to even have, and she wanted the Court's administrative
staff - who got paid to manage the court - to do their
jobs.

She wanted professional oversight of
court employees, their salaries and their spending. On
multiple occasions, she stood firm - and you will see
these minutes - against unjustified pay raises for
court employees.

Once again, she tried. But she was
shot down by her more experienced colleagues. You'll
see that in January of 2018, Justice Walker was the
only member of the Court to vote in favor of supporting
a Constitutional amendment to wrest control of the
Court's budget in this body.

She was the lone vote in the dissent

with the rest of the Court voting against her, except
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for Justice Robin Davis, who didn't even participate in
the vote.

You'll see that in February of 2018,
when the Court voted to remove Chief Justice Loughry
from his position, Justice Walker's colleagues
prevented her from becoming chief and Justice Robin
Davis and Justice Margaret Workman, who had served on
the Court for decades and as chief justice four
different times, told Beth she, quote, "didn't have
enough experience."

You'll see that over and over again,
Beth Walker attempted to improve the Court and after
issues came to the forefront with the Court's spending,
Beth set herself apart by stepping up to take
responsibility and address her mistakes.

We think you will agree that her
approach has not been to hide behind technicalities or
pass blame. She has stood up. She will do so under
oath in this trial and recognized her personal mistakes
and pledge to do more to reform the Court and restore
public trust in it.

We should also emphasize what you won't
hear in this trial. You won't hear any witness suggest

that Beth Walker failed to do the job that the voters
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hired her to do. You won't hear that she skipped oral
arguments at the Court, that she failed to read the
briefs or that she misapplied the law.

Judges and lawyers often disagree about
the outcome of cases, but no one will suggest that the
several hundred opinions issued while Beth has been on
the Court were anything other than fair and honest
applications of the law to the facts.

You won't hear of any of the types of
conflicts of interest that have, in the past,
embarrassed our State Judiciary and cast doubt on the
fair administration of justice. And you won't hear of
any corruption, bribery, fraud, tax evasion, any other
sort of criminality on the part of Beth Walker. That
is not this case.

The facts I've shared with you this
morning and that you'll hear in this trial are of a
totally different nature. I have to admit that Article
XIV, as we've discussed this morning, the sole Article
against Justice Walker, is difficult to parse.

It is everything and nothing. It is a
catch-all, mish-mash of all sorts of administrative
practices, many of which Beth never had anything to do

with, like home offices, or senior status judges.
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We know Article XIV can't concern
Beth's office renovations, because the House voted on
an Article dealing with that issue down. To further
complicate things, Article XIV refers to events that
occurred before Beth joined the Court and it refers to
other matters only within the purview of the Chief
Justice or the Court's administrative staff, positions
she never held.

For the purpose of defending Beth,
however, we believe as Mr. -- as Chairman Shott
indicated, that Article XIV primarily rests on policies
and procedures, and if you look at each of its
subparagraphs, you will see that they all concern those
issues and a wide variety of areas, cost-containment
methods, taxable fringe benefits and inventories of
State property.

You will ask yourself, what
responsibility did Beth Walker have at the Court for
those areas? And if she didn't, who did? Beth's very
-- given Beth's very short tenure on the Court, we are
eager to hear the House Managers present the testimony
of the chief justices, administrative directors and
in-house lawyers who were responsible over time -

including some for many years - for implementing those
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policies and procedures.

How did those officials perform? What
did they do to alert Beth to any concerns they had about
the Court's operations? Did she ever brush aside a
concern that was brought to her attention?

And for those issues that were on her
radar and in her purview, you've heard already of the
many areas in which Beth felt that improvement was
needed and the resistance she met along the way. You'll
see more of that throughout this trial.

And despite the fact that Beth's office
renovations aren't before this Court of Impeachment
because the House voted it down, think about those
issues of responsibility if the House Managers want to
dwell on the renovations.

Beth took over Justice Benjamin's old
office, and you will see with your own eyes the
condition of that office when she did. You will see why
she felt the need to renovate the office -- not for her,
or filled with State-purchased furniture that she was
gonna take with her, but instead an office that fit the
Cass Gilbert Capitol for the ten years she was gonna be
there and for long after she was gone.

She was not after any ornate furniture
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or fancy designs. I think you will judge for yourself
that that's not really what Beth is about.

You will learn that at the outset, she
was sensitive to the cost and working in connection with
the Court's staff who was responsible for the office
improvements, she found a contractor who proposed to do
the work for $26,000. She thought that was reasonable.

Unfortunately, that contractor was a
small operator and he wasn't willing to jump through the
paperwork to become a State vendor. So instead, she
used competitive bidding and she selected the lowest
bidder.

From that point on, the work began, her
office was torn up and under construction and the
process was managed by the Court's personnel. She
received periodic status updates. At that point, she
went back to her primary responsibilities of dealing
with the Court's business.

Beth now realizes in hindsight that the
process should have been better managed. She will tell
you in no uncertain terms that she is unhappy with the
total amount of the project. She's unhappy with the
fact that the lowest bid didn't match the ultimate work

that was done.
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She tells you -- she will tell you that
she wishes she had pursued the project more closely and
ensured that it was closer to the $26,000 proposal. She
wishes she had been more hands-on in managing the
project and the change order, because if the costs were
going to climb, she would have -- she would have been in
a position to reassess them, maybe reassess the whole
project.

She would have made different choices.
She will be not too proud to tell you that on this
issue, she is sorry. She wishes she had done more. But
she does not believe that mistake justifies removing her
from office.

We ex -- also expect to spend some time
on smaller, one-off matters. We've already talked about
the lunches, which Beth at first understood to be a
custom and practice of the Court. Contrary to Chairman
Shott's remarks, Beth's sworn testimony will be that she
did become concerned about the cost of those issues.

In fact, she asked Chief Justice Loughry
about her share of the costs. He told her the
information wasn't available, it wasn't practical to do
that. She learned in the FOIA process, in the Freedom

of Information Act process, that that wasn't true.
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And as soon as she learned that the
information was available and what the amount was, she
promptly paid it back. And again, no other justice has
done that.

You may also hear about this issue of a
temporary fill-in law clerk. 1In keeping with the
Court's historical practices, Justice Walker hired a
temporary clerk to assist in drafting an opinion.

I was a law clerk in my earlier life to
two federal judges here in Charleston, and I can tell
you that working on opinions and doing them well is hard
work and it takes time. My first boss as a clerk, Bob
King, on the U.S. Court of Appeals for the Fourth
Circuit, he used to go through 30 or 40 drafts with us
of each opinion.

What has been left out of this story for
Beth, however, is on the one occasion she hired a
temporary clerk, she was only employing two law clerks,
down from the normal four. One of her clerks was on
maternity leave, and for the fourth spot, Justice Walker
had determined to save the State money and hire a recent
law school grad, as federal judges do, rather than a
more seasoned lawyer.

You will see also, clearly, that the
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amount sent -- spent on Justice Walker's staff was
always lowest among the Court.

You may have heard about Beth's
involvement in a writing seminar on the Supreme Court,
and I'm not gonna dwell too long on this issue because I
understand that Chairman Shott has withdrawn it from
what he intends to present to you.

But it's still important, because this
is an area where Beth Walker was working diligently to
improve the Court and the way it functioned. She was
shocked when she came to the Court that there was
absolutely no training for law clerks on the job that
they're hired to do: Write opinions.

She approached the Court about hiring
the Court's leading writing expert, Professor Bryan
Garner, who teaches legal writing seminars for lawyers
in private practice and in government. I've attended
two of them myself.

For law clerks, he teaches judicial
opinion writing courses, and he's done that for over
half of the state court systems. In the end, the Court
agreed with Beth, they voted to proceed, and he provided
a seminar for three justices and 37 law clerks.

As a serious lawyer who cares about the
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Court's work product and its opinions - which are the
way it communicates to the parties in a case, and the
public - Beth stands behind this idea. This was not
waste or abuse; it wasn't throwing good money after bad.

It was bringing the business principle
that she wanted to bring to the Court: Invest in your
people and demand better outcomes.

For these last two areas, Beth isn't
going to re -- express to you the same regret as she did
for the office renovations and the lunches, because she
didn't do anything wrong. She will tell you why she
feels that way.

As I mentioned at the outset, Beth and I
are eager to finally get the opportunity to have a full
and fair airing of the facts in this body.

She will own up to her conduct when she
did wrong and defend herself when she -- when in her
best judgment, she did not. She will look you in the
eye and tell you what happened.

She will let this distinguished body be
the judge of her conduct in office. She's willing to do
that because we are confident you will determine that
while she made mistakes - as all of us do - she has not

done anything to justify her removal from office.
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Thank you.

CHIEF JUSTICE FARRELL: Let's take our
morning break, about 15 minutes. Then we'll start with
our first witness.

(A recess was taken after which the

proceedings continued as follows:)

CHIEF JUSTICE FARRELL: Senators, please
take your seats. House Managers -- let me remind the
Senators. It might be useful if you write down the
exhibits that are introduced so you can have easy
reference.

The book they've given me today is this
thick, the ones I presume they're going to potentially
introduce. So if you write them down on a piece of
paper, you can go back on your computers and look.

And as indicated, they'll be up on the
board as they're talking about those.

With that, I'll ask the House Managers
to call their first witness.

DELEGATE SHOTT: Mr. Justice, before we
begin with our first witness, we just want to formally
acknowledge the stipulation that the parties agreed to
that all of the exhibits that have been submitted are

authentic and admissible.
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And we'd ask that they all be deemed
admitted so we can refer to them accordingly and save
some time.

MR. HISSAM: No objection, Your Honor.

CHIEF JUSTICE FARRELL: All right. What
that means in layman's terms is: All the documents that
you'll see have been authenticated as accurate and real.
We do not need to call -- what's called a record
custodians, that they've been stipulated that they can
be admitted and discussed without calling unnecessary
witnesses.

I thank the parties for that. It will
help move this proceeding along.

(House Managers Exhibits listed on index

and Respondent's Exhibits A-Z were admitted.)

DELEGATE SHOTT: Thank you. Thank you,
Your Honor. Our first witness, we call Justice Beth
Walker, Elizabeth Walker.

CHIEF JUSTICE FARRELL: Justice Walker,
please come and be sworn. You'll stand there, the Clerk
will administer the oath.

(The witness was sworn.)

CHIEF JUSTICE FARRELL: I'll ask if any

Senator has any trouble hearing a witness, to let us
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know and we'll make accommodations with the magic of the
machinery here.

You may proceed, sir.

DELEGATE SHOTT: Thank you, Your Honor.
And, Your Honor, pursuant to Rule 611(c) of the Rules of
Evidence, I ask that this witness be treated as a
hostile witness and I be allowed to question her by
leading questions.

CHIEF JUSTICE FARRELL: I would see
nothing that would deem her to be hostile. If that
comes to a point, you can renew your motion, sir.

DELEGATE SHOTT: Thank you, Your Honor.

ELIZABETH WALZKER
was called as a witness by the House Managers, and
having been first duly sworn, testified as follows:

DIRECT EXAMINATION

BY DELEGATE SHOTT:

Q. Would you state your name, please?

A. Sure, my name is Elizabeth Walker, but I go by
Beth Walker.

Q. Justice Walker, typically at this stage of a
case, I inform the witness that if I ask a question and
he or she does not understand to stop me and ask me to

repeat it. I assume I don't need to as -- tell you
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that, but just in case --
A. I will do that.
Q. -- you understand that. If you don't
understand a question --
A. I do.
Q. Thank you.
HOUSE MANAGERS EXHIBIT NO. 84
(Letter from Teresa Tarr, Counsel JIC,
to Elizabeth Walker dated April 20,
2018, regarding the filing of an ethics
complaint against Justice Walker
relating to the purchase of working
lunches with public funds. (Formal
Complaint) was marked and admitted as
House Managers Exhibit No. 84.)
DELEGATE SHOTT: Would you please put
Exhibit 84 up? Exhibit 84?2 Is it up? Exhibit 8472

CLERK CASSIS: She's got it.

Thank you.
0. I'll call your attention to Exhibit 84. Is
this a copy of a notice you received from the Judicial
Investigation Commission that they had opened a

complaint as a result of some reports regarding the

DELEGATE SHOTT: It's not on the screen.
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purchasing of lunch for justices and other members of
their staff. Is that a correct copy of it?

A. I can't see the whole thing on this screen,
but it appears to be that, yes.

Q. We seem to be having some technical issues
with the --

CLERK CASSIS: You can scroll.

THE WITNESS: Okay. Yeah, okay. Sorry.

Q. There we go.

Yes, it is.

The exhibit refers to -- in the end of the
first paragraph, that the area of concern is the Court's
practice of purchasing lunches for themselves and others
while at work at the Capitol on work days which include
but not be limited to argument dockets and
administrative conferences.

My question to you is: Were there any
days that the -- the Court purchased lunches that were
not argument days or administrative conferences?

A. Not to my knowledge. There was a meeting that
we had regarding the Court's technology with a number of
folks, including from the National Center of State
Courts. I'm not sure if we deemed that an

administrative conference or if that was just a lunch
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meeting.

So that's the only one I can think of
that wasn't an argument day or administrative conference
day.

Q. But that was a day that the Court paid for
lunches for the attendees; is that true?
A. That -- to the best of my memory, vyes.
HOUSE MANAGERS EXHIBIT NO. 88

(2017 Calendar for the WVSCA was marked

and admitted as House Managers Exhibit

No. 88.)

Q. Would you switch to Exhibit 88, please? Call
your attention to Exhibit 88, which is the calendar of

the Court, and I want to review the provisions of that

with you.
It's on your screen, but --
A. Yes.
Q. -- apparently not on those screens.

DELEGATE SHOTT: Can we put it on the
big screens, please? No.

CLERK CASSIS: She'll be able to see it.
They can all see it on these. That is for the video.

DELEGATE SHOTT: So every -- just for

clarification, every Senator has that exhibit?
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CLERK CASSIS: Yes.

SENATORS: No.

DELEGATE SHOTT: No.

CLERK CASSIS: We're working on his.
Everyone else is.

CHIEF JUSTICE FARRELL: We seem to be
having some technical difficulties. Can we just keep it
up on the screen, if necessary?

DELEGATE SHOTT: 88, please. Thank you.

Q. Just to review, Justice Walker, there's a
color code on the Supreme Court appeal -- this is the
calendar, is it not, that the Court posts on its website
to indicate its schedule for the calendar year?

A. Yes, 1t appears to be.

0. And the -- for purposes of clarification, the
red days, the days that are highlighted in red, those
are the argument days; is that correct?

A. That's correct.

Q. That the Court actually hears argument on

cases that are pending?

A. Yes.
Q. The green days are days scheduled for judicial
conference -- I'm sorry, for conferences. Those are the

administrative conferences that were referred to in
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Exhibit 84; is that correct?

A. No.

Q. All right. Can you explain?

A. Sure. The green days are referred to as
conference days. That's when the Court meets in
conference to either discuss opinions, discuss cases
we've heard or to consider petitions, writs,
miscellaneous motions and rehearings.

So we do a variety of those things on
those green days.

Q. And on the -- for administrative conferences,
there's no color code for those?

A. That's correct.

Q. All right. And then the judicial conferences
are the seven days in May and October, are in blue; is
that correct?

A. Yes.

Q And those are days --

A. They're three days, I think they're three --

Q Three days in May, four days in October --

A Three days in May, four days in October are
for --

Q. And those -- those dates, basically, the

justices are out of the Capitol; is that fair to say?
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A. Generally, yes. Although if the judicial
conference is in Charleston, we may be in and out of the
Capitol. It depends on the location. The judicial
conference is a statewide conference of all the circuit
judges, and the Supreme Court Justices also attend that.

Q. When you came to the -- when you were sworn in
and began your duties as justice, these administrative
conferences, argument days and so forth, there was an
existing practice, was there not, of providing lunch for
those people who attended?

A. There was.

Q. Did that not cause you any concern at all when
you entered the --

A. It did not.

Q. Because it had been going on in the past? Is
that fair to say?

A. As I explained in the letter to the JIC that
you referred to earlier, it was a longstanding practice;
it didn't seem controversial. And I was also aware, as
an employment lawyer, that paid lunches are permissible
and under -- not necessarily income under the
IRS regulations.

I'm not a -- by no means a tax lawyer,

but I was generally familiar with that, as I explained
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to the JIC.
Q. So from -- so from the standpoint of whether
they're taxable, you had some recollection from your

work as an employment lawyer that they weren't taxable,

correct?
A. Yes.
Q. But did you check to see if they were

authorized by statute or in any other form, such as
under the statute that provides the cap for what
justices are paid, did you check to see if there was any
other provision that authorized taxpayers to pay for
those lunches?

A. I didn't check that specifically, but it
wouldn't have prompted me to look at the income cap,
because if the IRS says they're not income -- or not
taxable, as you said, then they wouldn't -- they

wouldn't be considered income for purposes of my

compensation.

Q. Did you base that on research or just your
recollection?

A. That was based on my general information about
the law.

Q. Did you actually go to the Code of Federal

Regulations and do any research to see if that actually
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fit within the working lunches that were set out in
those regulations?
A. I believe when I prepared my letter for the

JIC, I looked at the IRS guidelines.

Q. What I'm asking you is: At the time you
started this practice, or started taking advantage of
this practice, did you do any research in the Code of
Federal Regulations to be sure that your recollection

was correct?

A. I did not.
Q. Did you look at any ethics opinions to
determine whether or not your -- your -- that type of

practice - while it might be okay from a tax standpoint
- might violate the Ethics Act?

A. I did not.

Q. Now, you mentioned you're -- you do have some
substantial employment law expertise. Correct?

A. Yes.

Q. In fact, during your campaign, you -- you
campaigned on the fact that you had three decades of
experience, and most of that was with employment and
labor law, correct?

A. I don't remember saying that I had three

decades of experience, but I at that time had been a
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practicing lawyer for 26 years. So maybe on one
occasion, I did round it up. I don't remember that,
though.
Q. You have reviewed the exhibits in this case,

have you not? There's a campaign flier that basically
said "three decades of experience."
HOUSE MANAGERS EXHIBIT NO. 109

(Campaign flyer for Justice Walker (no
date) paid for by West Virginians for
Fair Courts emphasizing three decades of
experience was marked and admitted as
House Managers Exhibit No. 109.)
DELEGATE SHOTT: Would you put up

Exhibit 109, please?

A. I'm fairly certain that that campaign flyer

was put out by a independent group.

Q. So it was incorrect?

A. It says, "Nearly three decades of experience."

0. Is that -- is that information incorrect?

A. 26 years of -- is nearly three decades of
experience.

0. So 1it's correct.

A. Certainly.

Q. You also served as the associate general
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counsel at West Virginia United Health System and

advised them during labor and employment -- on labor and

employment issues, correct?

A. Yes. I handled advising at that time seven
hospitals generally in the area of human resources and
working with the human resources directors and staff.

I also negotiated one of the labor

agreements for the -- for WVU Hospitals, for Ruby, in
Morgantown.
Q. And you were also a fellow of the College of

Labor and Employment Lawyers, correct?

A. Yes.

Q. That all appears on the biographical sketch
that's on the Supreme Court website, correct?

A. Yes.

Q. Would you -- would it be fair to say that at
the time you entered the Court, of the justices that
were serving, you had the most experience with respect

to employment law and labor law?

A. As far as I know, vyes.
Q. Thank you. Is it -- let me ask you this
question: Did you know if -- do you know -- or did you

yourself seek an opinion regarding the appropriateness

of these paid working lunches from the Auditor's Office?
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A. I did not seek -- if the question is, did I
seek an opinion --
Q. Let me break it down into two. Did you seek
such an opinion?
A. I did not.
Q. Do you know whether an opinion had been sought

either before or during the time you were involved in
this practice?

A. I am not aware of one.

Q. During your nearly three decades of
experience, I assume you appeared in courts across the
state at various times.

A. I did.

Q. And you worked with a public law firm for a
while prior to going to work with West Virginia Health
Systems, correct?

A. I worked for a private law firm, yes.

Q. And you were aware that in -- or are you aware
that in many cases, circuit judges work through lunch,
the case that they have continues through the lunch
hour, they may have to postpone their lunch. You're

aware of that, are you not?

A. I'm aware that occasionally court proceedings
go through the noon hour. I'm not -- I can't say one
Realtime Reporters, LLC 77
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way or another whether circuit judges skip lunch.

Q. Are the -- in those cases where they work
through the lunch hour, are you aware of any situations
in which those circuit judges sought for the taxpayers
to purchase their lunch for them?

A. I am not aware of -- of any circumstances like
that.

0. You are aware of the provision of the
Constitution, Article VIII, Section 7, that the
Legislature sets the salaries for the justices? You're
aware of that?

A. I am.

Q. And are you aware that there is a Code Section
where the Legislature has actually acted on that
authority, West Virginia Code Section 51-1-10a-?

A. I can't say that I can cite that specific

section of the code, but I'm aware of it.

Q. And the statutory maximum is $136,0007?
A. I'm aware of that.
Q. So did you not have any concern that by

receiving taxpayer-paid lunches that in some way it
could be challenged that you were exceeding that cap by
receiving that benefit?

A. I didn't have any challenge -- concerns about
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exceeding the cap that you're mentioning. I did develop
concerns about the practice of paid lunches as 2017

moved along, but it wasn't on the grounds that you're

suggesting.
Q. When did those concerns occur?
A. I started becoming concerned roughly in the

spring of 2017, when I learned that Justice Davis did
not participate in -- or was not participating in the
lunches that year. That made me pause and wonder
whether it was a good idea.

In the fall, I made a general inquiry of
chief just -- chief -- then Chief Justice Loughry, and I
said, "Is there a way to figure out how much these
lunches have been this year since I have taken office,"
and he told me there was not.

Now, I'll fully admit that I did not
pursue it beyond that inquiry. But I did make that
inquiry, and I was given that information. But after a
FOIA request was made in December of 2017, I learned
later - a couple of weeks later - that there were
actually documents, and so I wrote an e-mail to my
colleagues and to Sue Troy - who is the CFO of the
courts - saying that I intended to pay one-fifth of that

amount back, whatever that total was for 2017.
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I didn't know what it was, but I said I
would pay one-fifth. And when that total was provided,
when those documents were collected --

Q. We'll get to -- we'll get to that point. Let
me back up.

A. Okay.

Q. Because you've answered about four questions
in one. Let me back up. You said you became concerned
when Justice Davis ceased participating in the spring of
2017.

A. I became concerned when I learned that she was
not participating. I don't know when she -- I can't
speak for when she ceased participating.

Q. And that did not cause you any need or any
feeling that you needed to do some more research because
one of your colleagues was not participating?

A. It did not cause me any concerns on a legal
level. It caused me concern on a personal level. I was
trying to be mindful of spending, and it caused me con

-- Ssome concern.

Q. You were concerned about spending at that
time.
A. I was.
Q. And the -- but you didn't check -- you didn't
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ask for the Auditor to give you an opinion on the
propriety of those lunches?

A. I did not.

Q. You didn't do any further research.

A. No, no legal research, that's correct.

0. And in fact, you continued to receive those

lunches even after you became concerned about that.

A. I did. Of course, we took the -- I'm not
aware of having any lunches in the summertime, so there
were three months there when there weren't -- or two and
a half months.

But I did resume, and I did have lunches
in the fall.

Q. And it was only after you learned of the FOIA
request from Kennie Bass that you actually took action
to try to -- to pay that back; is that correct?

A. That is true, because as a result of the FOIA
request, I learned that there were indeed documents to
demonstrate the cost of the lunches.

Q. So you weren't concerned about the propriety
of what you were doing; you were only concerned about
the amount that you were going to have to pay back. Is
that what you're saying?

A. I was concerned -- could you ask -- I'm not
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sure what you mean. You're asking two things.
Propriety and amount?
As I explained, I had no concerns -- I

knew of no legal barrier or legal prohibition. I
developed personal concerns about the lunches. When I
tried to make an inquiry about that, it was -- I was
told there was not documentation of it.

I didn't pursue it further. Admittedly,
I should have. I should have never participated in
these lunches in the first place.

But I don't think they were illegal. I
just learned that there were -- was documentation after
a FOIA request was made. I stated my intention to repay
one-fifth of that amount, and when the documentation
came across my e-mail, I did that calculation and wrote
a check and handed it to the administrative director.

Q. Is it -- is it still your opinion that these
taxpayer-paid lunches were ethical?

A. I know of no ethical barrier to those, so yes.

Q. So you don't think there's a personal gain for
those who get the free lunches?

A. I can say for sure there was no personal gain
for me because I repaid them.

Q. After the FOIA request.
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A. Once I became aware that there was
documentation, absolutely.

HOUSE MANAGERS EXHIBIT NO. 104
(Christopher Morris e-mail to Ashley
Clemens dated December 12, 2017
regarding a FOIA request by Kennie Bass
was marked and admitted as House
Managers Exhibit No. 104.)
DELEGATE SHOTT: Would you put up

Exhibit 104, please?

Q. Do you have Exhibit 104 in front of you?

A. I do.

Q. This appears to be a combined e-mail. The top
part of it is apparently a response -- or no, it's a
e-mail to -- it's an e-mail from Kennie Bass to Gary

Johnson. Gary Johnson was the Court Administrator at

that time; 1is that correct?

A. Yes.

0. And Jennifer Bundy. And what role did she
play?

A. She's our public re -- relations person.

0. And this e-mail from Mr. Bass 1is dated

December 5th; is that correct?

A. That's right.
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0. And in the -- in the -- the heart of the
e-mail is a request for information under the Freedom of
Information Act, and I'll call you -- your attention to
No. 3, and that basically addresses the meals that were
purchased using public funds for justices and clerks
during 2016 and '1l7; is that correct?

A. That's correct.

Q. And then there's a forwarding, apparently, of
that by Christopher Morris on the 12th of December at
the top; is that correct?

A. Yes.

Q. And Christopher Morris was counsel for the
Court at that time?

A. Administrative counsel, that's correct.

0. Yes. Now, did you receive the forwarding from
Mr. Morris, or did you learn of this FOIA request in

some other manner?

A. I believe I learned of this FOIA request by an
e-mail, although not this e-mail. I am not on this
e-mail.

Q. Not that one.

A. Right.

Q. All right. Whose -- who -- who provided the

e-mail that provided you information that this was
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request -- this and other information had been
requested?
A. I believe - although I'd have to look at the
documents - that this FOIA request was e-mailed to me

right around the same time frame of December 5th.
HOUSE MANAGERS EXHIBIT NO. 126
(E-mail exchange between Justice Walker
and Ms. Troy regarding cost of lunches
after the FOIA was marked and admitted
as House Managers Exhibit No. 126.)
DELEGATE SHOTT: Would you also put up

-- or next put up Exhibit 126, please?

Q. You have it in front of you, Exhibit 1267

A. I do.

0. Again, this is an e-mail, is it not? And it's
basically -- the bottom part of it is your e-mail to Sue

Troy and copied to various other individuals, including
the other justices, and then at the top, it's a response
from Ms. Troy; is that correct?

A. Yes.

Q. And would you read for us what you said to
Ms. Troy, the paragraph beginning with "When you
complete."

A. You want me to just read that paragraph?
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Q. Yes, please.
A. "When you complete a calculation of the
Court's spending on meals brought into the Capitol for

the justices and their staffs in 2017, and before that

information is shared in response to a FOIA request, can

you share that information with us? Assuming it is
permissible from a legal/accounting perspective, I will
be writing the Court a personal check for one fifth of
that total. Thanks very much. Beth."

Q. So essentially, you're asking for Ms. Troy to
provide you with information before the FOIA request is

responded to; is that fair to say?

A. Yes.

Q. And why was that important?

A. I wanted it as soon as it was available.

Q. Isn't it true you wanted to be able to say,

when that information came out, that you'd already paid
it back?
A. I wanted to pay it back as quickly as it was

provided to the media.

Q. So you could say you'd paid it back before
that information was available. Isn't that fair?
A. I did not intend to make a public statement

that I paid it back. At that time.

Realtime Reporters, LLC
schedulerealtime@gmail.com 304-344-8463

86



o I O U o~ w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

2018] JOURNAL OF THE SENATE 211

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICESNVALKER TRIAL
10/01/2018

0. And in fact, you were given information, were
you not, that allowed you to write a check before that
information was made public.

A. Yes, I was -- I believe the time frame was
that the administrative counsel notified Kennie Bass
that the information would be available on or before
December 26th. I wrote the check, I believe, on
December 28th. I believe the information was provided
to Mr. Bass on January 1llth.

Q. The -- the lunches themselves --

HOUSE MANAGERS EXHIBIT NO. 125

(2017 Meals Purchased for Justices and

Staff was marked and admitted as House

Managers Exhibit No. 125.)

DELEGATE SHOTT: If we'll have an
exhibit available for -- for the members of the Senate,
125.

Q. But you've had a chance to review those --
those invoices, have you not, from the -- for the
lunches.

A. Yes.

0. Is it fair to say that there were no invoices
from any of the so-called fast food places, the

Hardee's, the McDonald's, the Burger Kings, the Wendy's.
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A. As far as I know, that's true.

0. And there was none for downstairs in the
cafeteria, were there?

A. As far as I know, that's true.

Q. And in fact, those invoices were from
upper-scale restaurants around Charleston, were they
not, like Soho's, South Hills Market, Paterno's, Lola's,
The Block?

A. I believe that's accurate. I -- without
looking at them, I can't say that that's an exhaustive
list, but yes.

Q. Did that not cause you any concern, that
you're not just getting lunches paid for, but also
expensive lunches paid for by the taxpayers.

A. It did not at that time. And looking back, I
should have been more concerned.

Q. I assume it's fair to say that in the course
of your work - especially with West Virginia health
systems - you became aware of the GSA guidelines for
reimbursement of meals in the context of travel.

A. I have to say I was not aware of the GSA
guidelines for reimbursement for travel expenses.

Q. You weren't?

A. I was not.
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Q. Did you make any effort to make sure that not
only were the lunches appropriate, but they weren't
considered lavish in any -- in any sense under
regulations, either ethics reg -- regulations or travel
policies or --

A. I did not make that legal inquiry.

HOUSE MANAGERS EXHIBIT NO. 85

(Letter from Teresa Tarr, Counsel JIC,
to Elizabeth Walker dated July 23, 2018,
detailing allegations in the April 20,
2018 letter regarding the purchase of
working lunches with public funds was
marked and admitted as House Managers
Exhibit No. 85.)

DELEGATE SHOTT: Would you put Exhibit

85 on -- on the board, please?
Q. Do you recognize Exhibit 857
A. I do.
0. This is the -- is this not the letter from the

JIC basically concluding the case that had been filed
against you and finding no probable cause that you'd

violated the Ethics Act?

A. That's correct.
Q. I call your attention to Footnote 2 at the
Realtime Reporters, LLC 89
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bottom of the second page, which would be on our system,
page 199, if the Clerk would go to that point.

In this footnote, the -- there's a
recitation of the total amount of the meals, the total
number of -- well, let me just ask, if you would -- if
you would read the first part of that down through
October 31 of 2017.

It's hard to see on the board.

A. The entire footnote, the first two
sentences --
Q. Down to -- down to "if you had."
A. "From January 4th, 2017 through November 14th,

2017, the Court purchased lunches for the justices and
various staff members for a total of approximately 602
lunches on 52 separate days from some upscale Charleston
restaurants and spent a total of approximately
$10,096.20." That's the end of the sentence.

"The average 1 tip cost approximately
$16.77 per meal. You actually only participated in 46
of the paid lunches with your last time occurring on or

about October 31, 2017."

Q. So did you -- do you disagree with any of the
facts that were set in that -- set out in that footnote?
A. I have no information to suggest that that's
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incorrect.

0. Okay. So the estimate or the cost of $16.77
per meal, you have no reason to question that average
cost?

A. I haven't done the calculation myself, but I
have no reason to gquestion it.

Q. Have you since looked at the GSA guidelines on
what is appropriate for reimbursement for a lunch?

A. I have not.

Q. So you're not aware of whether it's --

DELEGATE SHOTT: Well, strike that.

Q. So you have no idea what's an appropriate

amount for lunch.

A. For reimbursement of expenses --
Q. Yes.
A. -- reimbursement of meals while travel under

the GSA guidelines, I'm unaware of that.
Q. Yes, okay. Is it true that these lunches were
basically put on a State P-card and the P-card that --

stop there. Were they paid for by P-card?

A. That's what I understand.
Q. And that P-card was assigned to a member of
the staff, and he basically went and purchased -- and

purchased these meals on behalf of the Court; is that
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correct?

A. That's what I understand.

Q. Was there a specific person who was assigned
to do that task?

A. Yes, I believe his name is Chris.

Q. Pardon?

A. I think it's Chris Garnes, 1f I'm --

0. What was his role in the Court?

A. I'm not entirely sure.

Q. I noticed on some of the invoices that
Mr. Garnes actually participated in eating the meals
along with the rest of the Court; is that correct?

A. I have -- I would have to look at them to see,

but I have no reason to suggest that that's not correct.
Q. What role did he play in the deliberation with

regard to deciding cases that had been argued before the

Court?

A. I'm not aware that he did.

0. So was his -- was his presence at those meals
necessary to -- to discuss the cases and render a
decision?

A. Not to my knowledge.

Q. Who else attended those meals that didn't

actually participate in the decision-making process?
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A. I would have to look at all the invoices. I
believe for a time - but I don't know if it was in 2017
- our security officers were provided lunches. I know
that all of the administrative assistances -- assistants
to the justices were provided lunches.

I would have to look to be aware of
others.

Q. Was the presence of the security personnel
necessary to render decisions or discuss the cases?

A. The position I believe of our security
personnel, that their presence is necessary when we're
in the building. But they did not participate in
opinion conferences or case conferences.

Q. When were they -- when did they participate?
Or were they just there to eat lunch?

A. They weren't in the room while we were eating.

Q. And they participated in eating a taxpayer-

paid lunch, correct?

A. I believe they were provided lunch, yes.
Q. Okay.
A. For -- and I don't know the time frame that

they participated, so I don't want to speak for them.
HOUSE MANAGERS EXHIBIT NO. 72

(Invoice for law clerk services issued
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by Barbara Allen to the WVSCA for
drafting an opinion on behalf of Justice
Walker dated June 22, 2017 was marked
and admitted as House Managers Exhibit
No. 72.)

DELEGATE SHOTT: Exhibit 72, please.

Q. This is a -- do you recognize the -- this
exhibit?

A. I do.

Q. This was an invoice that was submitted by

Barbara Allen, who I believe now is the Court

Administrator. Is that correct?

A. Yes.

0. But at that time was not the Court
Administrator.

A. That's correct.

Q. And she was billing for preparing a decision
in the case of Quicken Loans versus Walters. Is that
correct?

A. Yes.

Q. And in fact, she was paid, by agreement,

$10,000? 1Is that correct?
A. Yes. The agreement on her compensation was

that she would charge an hourly rate of, I think $200.00
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an hour, with a cap of $10,000.
Q. And at that time, you had two other law clerks
on staff, correct?
A. I had two other law clerks working, yes.
Q. And one, I believe, was about to graduate from

law school, correct?

A. Right. One had not started working yet
because she was finishing her law school.

0. And the other justices had four law clerks
each; is that right?

A. Yes.

Q. So there were twelve other law clerks plus
your two law clerks plus you with nearly three decades
of experience, but you had to -- you had to contract
this service out? Is that correct?

A. I think it was sixteen other law clerks, not
twelve, but yes. Because of the shortage of law clerks
in my office.

Q. The office that was assigned to you had
previously been operated -- had been -- had been

assigned to Justice Benjamin, correct?

A. That's correct.
Q. And is it true that it had been substantially
renovated within -- and refurnished within six years
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earlier at a cost of about $264,000°?

A. That's what I understand now, yes. I did not
know at the time, but I know that now.

Q. Did you inquire as to whether it had been
refurnished or refurbished, renovated, before you moved
into it?

A. I knew generally that it had been renovated,
but I did not inquire as to when and the amount spent on
that renovation.

Q. Did you ingquire as to whether there was any
written policies as to what amount could be spent with
regard to renovation of a justice's -- an office

assigned to a justice?

A. I did.
Q. And what were you told?
A. Chief Justice Loughry -- I asked Chief Justice

Loughry what the budget was or what the limit was, and

he told me there was not one.

0. There was not one.

A. Yes.

0. Did that strike you as unusual or unnec --
illogical?

A. It concerned me.

Q. And so -- I understand that some furniture had
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been removed, but there was some furniture still left on
the -- in the office, correct?

A. When I walked in, I think there were two
chairs and a globe table and a couple of lamps. As well
as a built-in display case that was there.

Q. And isn't it also true that beginning in the
spring of 2017 and continuing through September of that
year, that there were renovations and refurbishings to
that office that cost almost $131,000°?

A. I am quite aware of that, and I regret it
sincerely.

HOUSE MANAGERS EXHIBIT NO. 54
(Documentsg detailing the cost of the
WVSCA renovation of Justice Walker's
office were marked and admitted as House
Managers Exhibit No. 54.)

Q. Now, have you had an opportunity to actually
review the various invoices and summaries that were
included -- in this case, it's part of Exhibit 54
regarding the improvements, renovations, refurnishings
of that office?

A. Yes.

Q. And did you dispute any of those were made

with respect to that office?
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A. I have no reason to think that they were not.
0. One of those invoices --
DELEGATE SHOTT: And we're going to go
to Exhibit 54, but go to page 87. Exhibit 54, page 87.
Q. Let's give the technology a minute to catch up
with us.
DELEGATE SHOTT: 87. It would be House
00087, is what I'm looking for. Let's try 33 then. I
think I've got double stamped on here, it could be 33.
See what 33 is.

That's it. My apologies. I'd looked at

the -- I've got two different stamps on there.

Q. Do you recognize this invoice?

A. So it's -- to make sure I have the right one,
it's 337

Q. Yes, it's Holley Price Interiors?

A. I do.

Q. This Holley Price Interiors is a design

organization; is that correct?

A. Yes.

Q. And you directed that that designer be
involved in the renovation of your office?

A. I did.

Q. Any particular reason that you did not use
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Ms. Ellis, who used to work with Silling and was
involved in the renovation of that office when Justice
Benjamin occupied -- had it renovated and is now -- was
then, when this was done, a member of -- a member of the

staff of the court? 1In other words, she was available.

A. Ms. Ellis also worked on the office.
0. So both Holley Price Interiors -- I assume
that's -- pardon me. Is that the name of the designer,

Holley Price?
A. Yes.

Q. Okay. She and Ms. Ellis together worked on

A. They did.
0. -- the office. And so we paid Ms. --
Ms. Price was paid a little over $5,000 for her
services; is that correct?
A. Yes.
Q. So she -- was she the primary designer or was
Ms. Ellis?
A. They worked together.
HOUSE MANAGERS EXHIBIT NO. 131
(Pictures of Justice Benjamin's Office
were marked and admitted as House

Managers Exhibit No. 131.)
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Q. Okay. Let me go to Exhibit 131, please. And
I'd like you to identify the pictures that we're going
to show on screen. And I think there's about six of
those -- excuse me -- about six of those.

DELEGATE SHOTT: Let's start at the

first one, 131.

Q. Is that a picture of Justice Benjamin's office
as it existed when you first joined the Court?

A. That's a picture of a portion of it, yes. I

took that picture, I think, on December 29th.

Q. Was that a picture that was made by you, or do
you know the -- who created the picture?

A. I created the picture on my phone.

Q These are pictures you took.

A. Yes.

Q So when were they? When were these pictures

taken that we're going to go through?
A. December 29th, 2016.
Actually before you started your duties?
Yes, before I took office.
DELEGATE SHOTT: Okay. Would we go --
go to the next picture, please?
Q. Again, a picture you took, same date?

Yes.
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DELEGATE SHOTT: The next picture,
please. Which is upside down. Can we reverse that on
the screen?

MR. NOVAK: You'll have to give me a
minute.

DELEGATE SHOTT: I'm not sure how that
happened, but I suspect we may have more of those.

MR. HISSAM: Mr. Shott, if you'd like to
use our Exhibit X, they are the same photos, and I
believe they are rightly oriented.

DELEGATE SHOTT: Thank you. I believe
I've got this under control at the moment.

If that's going to take too long to fix,
we'll use the other exhibits. Let me get those. Just a
moment .

MR. NOVAK: I'm getting those right now.

CHIEF JUSTICE FARRELL: Mr. Shott, I
think the Clerk has got it fixed.

DELEGATE SHOTT: Oh, we've got it?

0. Once again, same date? The office from a
different view?
A. Yes.
DELEGATE SHOTT: Okay. And the next

picture, please?
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A. That's the other corner of the office.

Q. So basically the pictures you took were from
all angles, covered all views of the office; is that
fair to say?

A. I stood in the center of the room and took

pictures of each corner, yes.

DELEGATE SHOTT: All right. Is that the

last of those pictures? No.
Q. Now, that desk, was that there when you
arrived? Is that one of the Cass Gilbert desks?
A. That is a -- I'm told, a Cass Gilbert

secretary desk.

Q. Secretary desk.

A. It's smaller than the Cass Gilbert executive
desks.

Q. Very well. Next picture.

A. That picture was taken, I think, on January
8th, later.

0. And once again, a different view of the same
office before you -- before it was renovated by you; is

that right?
A. Yes.
Q. Same window, I guess, different time of the

day?
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A. Yes. It would -- these were -- these second
set of pictures were taken, like I said, on a different
-- January 8th, which was a little later.

Q. Okay. So there's two series --

A. The first set was, I believe, December 29th,
then there are some that were taken later.

0. Two series of pictures. Same office, two

series of pictures.

A. That's right.

Q. All of them taken by you.
A. Yes.

Q. Okay.

DELEGATE SHOTT: Is that the last of

those pictures?
HOUSE MANAGERS EXHIBIT NO. 110 - 115

(Photos of Justice Walker's Office were

marked and admitted as House Managers

Exhibit Nos. 110 thru 115.)

DELEGATE SHOTT: All right. Let's go
now to Exhibit 110.

Q. These are pictures -- let me just represent to

you, that apparently were taken during the time that the
Judiciary Committee was touring the offices. That is

your office, though, is it not?
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A. It is my office, yes.
0. And I assume that represents the condition it

was in or the way it was renovated at the time you had

it renovated. It hadn't been renovated since.
A. It has not.
Q. Okay.

DELEGATE SHOTT: Would you scroll
through those pictures, please, and if you can, rotate
them enough -- that-- that would be helpful. If they
can be rotated.

And if they can't be rotated, let's just
move through them the best we can.

MR. HISSAM: Mr. Shott, for these -- for
these photographs, I believe they were numbered
separately, so 110 is a single page. They -- the entire
set is 110 through Exhibit 115.

DELEGATE SHOTT: You're correct. You're
correct. But we have several that are apparently need

-- will need to be rotated. So 110 is the first one.

Thank you.
Q. Once again, same office, your office, during
the time they were being inves -- being viewed by the

Judiciary Committee; is that right?

A. Are we still on 1107
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Q. Yes, 110.
A. As far as I know, vyes.

DELEGATE SHOTT: 111, please.

Your Honor, in the interest of time, can
we just refer those pictures to the mem -- to the
members of the Court of Impeachment and let them view
those at their convenience?

CHIEF JUSTICE FARRELL: That'll be fine.

DELEGATE SHOTT: That would be 110, 111,
112, 113 -- I would like to get 114 up there if you --

114 up there, if you can.

Q. Justice Walker, 114, again, is upside down,
but it -- assuming we get it straightened up, is that
the restroom that is assigned to your -- that's assigned

to your office?
A. It is.
Q. And that represents the improvements, the

renovations that were made --

A. That's what it looks like --
0. -- at your direction.
A. -- today, vyes.

DELEGATE SHOTT: There we go. Thank
you.

Q. Once again, that is the restroom that -- your
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private restroom off your office; is that correct?
A. Yes.
Q. And that's the result of the renovations that
you and Ms. Ellis and Holley Price oversee.
A. That's what it looks like today, yes.
0. There's a mirror in that -- in that restroom.
Are you aware of the cost of that mirror?
A. I'm not off the top of my head. I could look
at the exhibit and see it, but I'm not.
Q. If T told you that mirror cost $724.50, would
that be consistent with your recollection?
A. I would have to check the invoice to see.
DELEGATE SHOTT: Exhibit -- Exhibit
54 -- Exhibit 54 on page 177, please.
Let's try 123. I'm sorry. 123.
Exhibit 54, page 123.
Q. Do you have that in front of you now?
A. I do.
Q. It refers to a Linde mirror, cost -- cost with
tax $724.50; 1is that correct?
A. Not with tax. With shipping and handling,
yes.
Q. Yeah, total -- total price.
Yes.
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Q. $724.50.
A. Yes.
Q. And that's the mirror that's in your private
restroom.
A. As far as I know, yes.
Q. Thank you.

DELEGATE SHOTT: Your Honor, rather than
go through some other photos, can I direct the Court of
Impeach -- members of the Court of Impeachment to the
exhibit numbers? Because I'm afraid they're -- some of
them may also appear to be upside down.

CHIEF JUSTICE FARRELL: Any objection?

MR. HISSAM: No, sir.

HOUSE MANAGERS EXHIBIT NO. 132

(Pictures of Justice Walker's Office

were marked and admitted as House

Managers Exhibit No. 132.)

DELEGATE SHOTT: At Exhibit 132, I
believe there's some additional photos of the office.

Q. And let me just ask Justice Walker if you've
seen the photos at Exhibit 132 and those are of your
office. And we won't try to turn them right side up if
they are upside down.

A. I have seen those photos, yes.
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HOUSE MANAGERS EXHIBIT NO. 99
(WVSCA decision: Lawyer Disciplinary Bd.
v. Sirk (February 15, 2018) was marked
and admitted as House Managers Exhibit
No. 99.)

0. Those are. Let me change directions so we
don't have to rely on technology quite so much. Exhibit
99 is a case that Justice Workman authored. We won't be
dealing with pictures at this point. Would you turn to
Exhibit 99?7 I need to ask you a question about it.

Do you have it in front of you now?

A. I do.

Q. This is the Sirk case, and my understanding is
you concurred on this case. Does it ring a bell to you?
A. I believe I did. I have not reviewed it

recently, but I certainly reviewed it at the time.

Q. Would you refer to Syllabus Point 4 in that
case, please?

A. Yes.

Q. And for the nonlawyers in the room, the
syllabus point basically is the Court's expression of
the law and intended to have some precedential effect;
is that correct?

A. That's a good summary, yes.
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0. Is that fair?
A. Yes.
Q. In this particular case, it dealt with a

disciplinary action against an attorney by the name of
Sirk; is that correct?

A. Yes.

Q. And I will read that -- that syllabus point to
you, just ask you if you concur with that point.
Apparently you did concur on the decision. It says, "In
deciding on the appropriate disciplinary action for
ethical violations, this Court must consider not only
what steps would appropriately punish the respondent
attorney, but also whether the discipline imposed is
adequate to serve as an effective deterrent to other
members of the bar, and at the same time, restore public

confidence in the ethical standards of the legal

profession."
Is that correct?
A. That is what it says, vyes.
Q. And you agree with that point of law.
A. I agree it's a -- it's a -- West Virginia

precedent set in 1987.
HOUSE MANAGERS EXHIBIT NO. 98

(WVSCA decision: Lawyer Disciplinary Bd.
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v. White (March 15, 2018) was marked and

admitted as House Managers Exhibit No.
98.)
Q. And if you'd look at Exhibit 98, which is the
White case -- do you have that in front of you?
A. I don't.
CLERK CASSIS: What is it?

DELEGATE SHOTT: Exhibit 98.

A. I have it now.

Q. That is a case that you authored, correct?
A. That's right.

Q. And it is also a disciplinary action against

an attorney?
A. It is.
Q. I refer you to Syllabus Point 3. Is that the

same syllabus point that I just read?

A. Yes.
Q. So in the -- and so in the opinion that you
authored, you reflected -- repeated that same syllabus

point, so in terms of that being what we call good law,
it's still good law; is that correct?

A. There's a couple of questions in there, but I
will answer the last one, which is, it is the precedent

of our Court, vyes.
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Q. And would you agree that that's this Court,
the Supreme Court's, standard for holding attorneys
responsible for ethic -- ethical violations?

A. It is one of a number of standards, but yes.

Q. And if that standard is applied to a typical
attorney, what standard do you believe should be applied
to hold a judge accountable for ethical violations?

A. It doesn't really matter what I think. T
would have to look at our law on judges. But I don't
see -- I'm also a lawyer, so this certainly would be
applicable to me.

Q. You think it's the same standard? In other
words, you would look at what would be appropriate to
punish the conduct, whether the discipline is adequate
to serve as a deterrent and whether it's adequate to
restore public confidence in the ethical standards of
the Judiciary?

Would that be an appropriate standard to

apply in that case as well?

A. In the case of a judge? 1Is that your
question?

Q. Yes.

A. I'm going to answer this two ways. First I'm

going to hesitate to make any statement as to what the

Realtime Reporters, LLC 111

schedulerealtime@gmail.com 304-344-8463



236 JOURNAL OF THE SENATE [October 2

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICESNVALKER TRIAL
10/01/2018

o I o U o~ w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

law is, because I'm a judge on the Court and I don't
want to comment on proceedings that might come before
the Court. But I will tell you personally that I agree
with that.

Q. Yeah, you -- from a personal standpoint, you
wouldn't think any lesser a standard would be applied to
the Judiciary than would be applied to a -- what I'll
call a typical practicing lawyer.

A. I would not.

Q. Thank you. You are familiar with the Code of
Judicial Conduct, are you not?

A. Yeah, I am, of course.

Q. And is it true that the Code of Judicial
Conduct is the code that the Supreme Court itself has --
has authored - modified from time to time - to govern
the conduct of the Judiciary?

A. That's correct.

Q. Is that fair to say? Let me refer you to --
and you're familiar that there is a preamble to the Code
of Judicial Conduct?

A. I know there is a preamble. I don't think
that I could recite it.

Q. I'm not going to ask you to do that. That

truly would not be fair. But let me just read to you
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some of the language of that and just ask you if you
agree with that. It -- first, from the first paragraph
of the preamble, "Inherent in all the Rules contained in

this Code are the precepts that judges, individually and
collectively, must respect and honor the judicial office
as a public trust and strive to maintain and enhance
confidence in the legal system."

I assume you would agree with that

statement.
A. That's act -- that's what it says, absolutely.
Q. And in the second paragraph, it said, "Judges

should maintain the dignity of judicial office at all
times, and avoid both impropriety and the appearance of
impropriety in their professional and personal lives.
They should aspire at all times to conduct -- to conduct
that ensures the greatest possible public confidence in

their independence, impartiality, integrity, and

competence."
A. That's exactly what it says, vyes.
Q. And you would agree with that, would you not?
A. I do.
Q. Would you agree then that those standards that

are applied, that are set forth in that preamble would

be appropriate to apply in this and any impeachment
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proceeding?

A. I think that it is absolutely appropriate for
the Senators to consider all of the standards that apply
to me as a judge, including the Code of Judicial
Conduct, absolutely.

DELEGATE SHOTT: Thank you. That's all
the questions I have.

CHIEF JUSTICE FARRELL: Counsel?

MR. HISSAM: Your Honor, it's about
11:30. And my examination will probably take about 45
minutes. Would you like to proceed and wrap it up or
come back?

CHIEF JUSTICE FARRELL: Why don't we
break for lunch and come back at 12:30 and start then?
MR. HISSAM: Thank you.

CHIEF JUSTICE FARRELL: All right.
We'll be in recess till 12:30.

(A recess was taken for lunch after

which the proceedings continued as

follows:)

CHIEF JUSTICE FARRELL: Thank you.
Senator Woelfel told me you only need a half hour to
eat. I need more. Senator from Cabell, you -- thank

you. If the Senator wants to bring me lunch tomorrow --
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I'll pay for it, though.

I've had a couple of questions about the
procedure for asking questions. TI'll refer you to the
Rule 20: "After completion of questioning by the parties,
any Senator desiring to question a witness shall reduce
his or her question to writing," "present it to the
Presiding Officer who shall pose the question to the
witness," without indicating the name of the Senator
presenting the question.

If objection to a Senator's question
is raised by a party, the objection shall be decided in
the manner prescribed in Rule 23.

Also, if any of the Senators are having
technological difficulties, as we've been having, the
House Manager said they'll be happy to get hard copies if
you'll let the Clerk know.

Same for you folks; so we'll get hard
copies and pass them out.

So Justice, if you'd resume the stand.
Who's going to question?

MR. HISSAM: I am.

CHIEF JUSTICE FARRELL: You may proceed,
sir.

MR. HISSAM: Thank you, Mr. Chief Justice.

Realtime Reporters, LLC 115

schedulerealtime@gmail.com 304-344-8463




o I O U o~ w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

240 JOURNAL OF THE SENATE [October 2

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICESNVALKER TRIAL
10/01/2018

And just so the Court will be aware,
I've talked with Chairman Shott and indicated to him
that I may on some questions exceed the scope of
direct, but that in the interest of time and
efficiency, he's okay with that if the Court is okay
with that, so that we don't have to recall Justice
Walker.

CHIEF JUSTICE FARRELL: If there's an
objection, we'll deal with it then. So far, we've had
none, So --

MR. HISSAM: Thank you, Your Honor.

CROSS EXAMINATION

BY MR. HISSAM:

0. Beth, please tell us a little bit about your
background.
A. Briefly, I am a West Virginian by choice. I

grew up in a little town in northern Ohio, went to
Hillsdale College and earned a bachelor's degree and
then Ohio State for law school.

When I graduated in 1990, I came to West
Virginia and was fortunate enough to have a job with
Bowles Rice where I stayed for 22 years. I think we'll
talk about that in a minute, but --

Q. Sure.
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A. -- I'm married to Mike Walker, who is kind
enough to be up in the gallery, and I have a wonderful
stepdaughter, Jennifer, who is a first year law student
at the University of Houston.

Q. You mentioned you start -- mentioned that you
started your career at Bowles Rice. Tell us a little
bit more about your background as a lawyer.

A. Well, I started practicing at Bowles Rice and
stayed for 22 years. My -- the emphasis of my practice
was labor and employment law and later mediation.

After a while, Mike and I moved to
Morgantown, and when I was there, I was recruited to go
in-house -- be an in-house lawyer at WVU Medicine. I
took that job full-time in -- on January 1 of 2012, and

I stayed there until I was elected and took office.

Q. Why did you decide to run for the Supreme
Court?
A. I first ran for the Court in 2008, and I

believe then - as I believe now - that it's crucial for
us to have justices who decide cases based on the rule of
law, not based on politics, not based on who the parties
are, and is willing to do that fairly and impartially in
all cases.

And so when I first ran, it was a
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difficult race. I was not very well-known statewide,
so we had an uphill battle. But nonetheless, I came
within six-tenths of one percent of being elected that
year. So I went back to practice for a while.

And when the Legislature made the election
of judges nonpartisan, I decided to run again in 2016 in

the first nonpartisan election for justice.

Q. And just to be clear, that was in -- still in
the May pri -- traditional primary election, though.

A. Yes.

Q. But you didn't take office until when?

A. Took office January 1, so we had kind of a

long transition period.

0. Okay. And I want to talk a little bit about
your campaign. The -- we saw Exhibit 109 put up by the
House Managers. It appeared to be a campaign mailer. Was
that put out by your campaign?

A. No, it was not.

Q. Okay. Tell us about your campaign. Did you
seek public financing?

A. I did not. There were five candidates in the
race. Two of them sought public financing, but I just --
I did not. We ran a campaign and I was fortunate enough

to win the trust of the voters.
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In contrast to 2008, I was able to
prevail by quite a bit over the next opponent. I think
it was like 17 points.

Q. The -- you've been in office now for just
over one and a half years; isn't that right?

A. That's right.

0. And have you ever been Chief Justice?

A. I have not.

0. Beth, focusing on your time in office, is
there anything that you regret?

A. Absolutely.

Q. What is it?

A. First, I regret the office remodeling. I
should have been a better steward of taxpayer dollars.
I was not attentive enough. I should have been more
hands-on, and I regret it.

The second thing I regret are the
lunches. That was a mistake. I should have not -- I
should have paid more attention right from the start.
But when -- later, I've learned that I was able to provide
doc -- there was documentation of that, I paid it back,
and I feel a lot better about that.

Q. Beth, do you think these mistakes justify your

removal from office?
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A. I don't.
Q. Why not?
A. When I think of impeachment, I think about

things like crimes, and stealing and lying, and
corruption, and I don't think I've done any of those
things.

Q. Other than these mistakes that we've
discussed, are you proud of your service on our Supreme
Court?

A. I am.

Q. And why? Tell us why.

A. Well, first, it's kind of an uphill -- it's a
-- it's a big learning curve to go from private
practice to being an appellate judge, and I'm proud of
my ability to have done that.

I've written opinions that I'm proud
of. I'm still working -- I'm still getting better at
writing opinions, but I'm getting better all the time
at that. So I'm really proud of the work that we've
done.

I've also -- although in the first year,
in particular, I had to focus on learning the job, I've
also gotten involved in the lawyer assistance program

which we've expanded to be the judges and lawyers
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assistance program, and we've also initiated the West
Virginia Task Force on Lawyer Well-Being.

I think it's really important that the
Supreme Court take responsibility for making sure
lawyers take care of themselves and making sure that
they do a good job for their clients and that we can
maybe try to help people before they end up in front of
the disciplinary board.

Q. What kind of work ethic have you applied to
your time on the Court?

A. The same work ethic I had in private
practice. I work a full day. I generally work a
little later in the day, so I usually work until 6:00
or 7:00 at night.

Q. Have you been eager to give your testimony,
Beth, and take ownership of these issues?

A. I -- I have wanted to take responsibility for
my mistakes, and I'm glad to have the opportunity to do
that today.

Q. We'll unpack some of these topics that we've
discussed further, but I'm going to take a step back and
make sure that the Court understands what it is a Supreme
Court Justice does. So -- so tell us, what do you do as

Supreme Court Justice?

a
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A. There are two main things that Supreme Court
Justices do, and a lot of other things. But the two
main categories: Obviously, one, we consider the cases
that come before us. We hear oral arguments. We
consider some cases on -- on the briefs. That
involves, obviously, a lot of work, a lot of thinking,
a lot of discussing, a lot of research.

The other part of what we do is the
administration of the Judiciary. We are essentially
the C -- or the board of directors for -- if you want
to look at the Judiciary in -private sector terms, the
Court is kind of like the board of directors.

The chief justice is kind of like the
chief executive officer, and the administrative director

is kind of like the chief operating officer, to use an

analogy --
Q. Sure.
A. -- of how that operates.
0. And we've heard about staffs today. How is

an individual Supreme Court Justice's office staffed?

A. Each justice on our Court has an administrative
assistant and four lawyers that work for them. We call
them either law clerks or staff attorneys.

Q. And the other justices -- and these law clerks
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are assigned four at a time to individual justices; is
that right?

A. That's right.

Q. And do the other justices' clerks take
assignments or work for you?

A. They don't.

Q. Okay. The -- what do law clerks do? What do
they do on a daily basis? You've told us about the
Supreme Court. Let's talk now about law clerks.

A. Law clerks -- my law clerks help me do a good
job as a justice. They do research; they review the --
you know, whenever a -- when a case is filed, you
obviously think of briefs, but there's also something
called the record that's filed, and that can be a few
pages or 20,000 pages, and I rely on my clerks to make
sure that in these cases, we look at every page of the
record and make sure that we know what the case is
about, for all the cases, and not just the ones
assigned to me.

So I use those four clerks to review
cases, to help me understand the legal issues, and also to
help me draft opinions.

Q. Is this concept of law clerks, is it unique to

West Virginia and our Supreme Court?
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A. It's pretty common. I don't know of an
appellate court in the country - whether it's State or
Federal - that the judges, the appellate judges, don't
use law clerks.

Q. When you were coming in as a new justice, how
did you go about hiring your law clerks?

A. As you mentioned, I had a long transition
period, so I had the opportunity to interview lawyers
who were interested. I let the folks -- excuse me, the
lawyers that were working for Justice Benjamin, I let
them know that I would be happy to interview them if
they were interested, and I did.

And I also interviewed other lawyers
who let me know that they might be interested in the
job, and made those decisions and hired -- made --
decided to make a change.

The -- traditionally at the Court in
recent years, the justices have employed clerks who are
long-term. You know, many of the law clerks have been
there 10, 15, 20 or more years. Very seasoned, very
experienced. But I think it's really important - kind of
the way they do in federal court - that new lawyers have
the opportunity to clerk.

So of my four, I decided that I would hire
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a new graduate and rotate a new graduate through that
fourth spot. We're starting with a two-year assignment;
we'll see how that works out.

So all that is to say that when I
started on January 1, 2017, I had three law clerks,
because the fourth law clerk was not going to start
until she graduated from law school later that year.

Q. When you came to the Court, was there any
sort of training for law clerks?

A. There was none.

Q. And what did you do about that?

A. I looked around and researched what seminars
might be available, what conferences on judicial
writing, and I ended up reaching out to an organization
called Law Pros, which is the organization that
Professor Bryan Garner has.

He is the leading expert on legal and
judicial writing in the country, I think undisputed.
He's authored a number of books.

And I approached them about bringing the
seminar here. Because I thought, "Well, we could educate

a lot of people without travel expenses if we could bring

the seminar to Charleston." So that's what we did.
Q. And do you think that was a valuable use of
Realtime Reporters, LLC 125
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State funds?

A. I think it was really a valuable use. We had
37 lawyers, three justices and my administrative
assistant at the session. It was a full day, it was
7.4, I think, hours of continuing legal education
credit for the lawyers, which, of course, they have to
have --

Even though they're working for the
Court, they need to keep up their CLE requirements. So
it was useful for that as well.
WALKER EXHIBIT E
(Total 2017 Compensation for Supreme
Court Justice Staff table was marked and
admitted as Walker Exhibit E.)

0. Sure. Returning to the issue of staff, if we
could ask the staff here in the Senate to briefly
display Walker Exhibit E. And it should appear in
front of you, ma'am.

Do you recognize this document?

A. I do.

Q. This is a comparison of the total 2017
compensation for Supreme Court Justice staffs. Do you see
that?

A. Yes.
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Q. And I'm reading this correctly that the
compensation spent on your staff - which includes your
four law clerks and the assistant - is less than the
other members of the Court.

A. It is.

Q. Was that true -- that -- that was your first
year on the Court, the Calendar Year 2017, right?

A. Yes.

Q. And is this -- I know we're only partway
through 2018, but do you expect this to also be true
for 20187

A. It will be true, although it probably won't
be as much less as the other justices, because
remember, again, I hired a new graduate. She didn't
start until halfway through the year, so that was quite
a bit of savings.

I pay her a lower salary commensurate
with her experience, but it will be a little higher, I
would imagine, in 2018. ©Now, we have a little transition
going on, so I can't say for sure how that will be at the
end of the year, but I would anticipate it will be
slightly lower.

Q. And you still anticipate that you will spend

less than the other members of the Court.
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A. I do.
0. Okay. When you came to the Court, what other
ideas did you have for how you wanted your office to
run?
A. When I arrived at the Court, it was kind of a

big culture shift or shock, because I had operate --
operated pretty much paperlessly for more than ten
years, both in private practice and at WVU Medicine,
and the Court is -- was - when I arrived - very, very
paper-oriented. Everything was printed out: Copies,
multiple copies, notebooks, binders, all of that.

And so it was kind of a lot. And I
researched and worked and am really pleased that we've
been able to develop now a paperless office for our
chambers. It makes us more efficient. First of all,
we don't get copies of all the briefs.

We can get those electronically on the
court's internal system. My clerks can readily access the
case materials without having to come down to my office
and pull a binder.

It's all -- it makes our work a lot --
flow a lot better and it makes it efficient. We actually
modeled it -- I had the opportunity to visit the Michigan

Supreme Court earlier this year, and I met with Justice
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Bridget McCormack who has a paperless office, and so her
assistant was kind enough to help my assistant to figure
out how to do this, and so she was really helpful, and I
feel like we've really got a good system going.

Q. What about these old fashioned law books that we
see in law offices or sometimes in government buildings?
Did you feel like you needed those in your office?

A. When I arrived - and I think it's in one of the
pictures - there's a copy of the West Virginia Code that
every single justice, every single law clerk, has their
own paper copy. I haven't had my own paper copy of the
West Virginia Code ever, and I don't need it because you
can get it on the Legislature's site, you can get the
information on Westlaw.

So I asked the librarian to cancel my
subscription, because I didn't need it, and just returned

those books.

Q. Have these changes saved the State money?
A. I'm sure they have.
Q. Okay. The -- can you briefly describe for us

how the Supreme Court governs itself in the State Judicial

System?
A. Well, as I said before, we kind of operate as
the board of directors. We -- there are certain
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decisions, obviously, the administrative director makes
without consulting the Court, day-to-day operational
decisions.

Q. And where are those administrative director

responsibilities defined?

A. They're actually in the Code.

0. In the West Virginia Code.

A. They are. In -- including the day-to-day
supervision, you know, of all of the 50 -- the courts

in the 55 counties, all the judicial circuits,
supporting the staff; you know, all the day-to-day
functions is what that person does.

And then, of course, the chief justice has
a number of responsibilities that are separate and apart
from the Court, and the Chief takes care of that, and then
the bigger items generally come to all five of us.

Q. Does the Court have in-house legal counsel?

A. It does.

Q. And what do those folks do?

A. They advise the Court on legal matters relating
to the operation of the Judiciary. They don't advise us
on citing cases. They are our, essentially,
organizational counsel.

Q. Who have been the administrative directors, this
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person that's like the chief operating officer, who have
been the administrative directors while you've been
justice?

A. Steve Canterbury was the administrative director

when I first arrived, and then it was Gary Johnson.

Q. And how long did you and Mr. Canterbury overlap?
A. Just a couple of days.

Q. What happened to Mr. Canterbury?

A. Mr. Canterbury's employment was terminated.

Q. Why?

A. I can't speak for the other justices. I can

tell you why I voted that Mr. Canterbury's employment
should end. I had two major issues, I guess, Or reasons.
One was Justice Workman and Justice Loughry felt very,
very strongly that he was not doing a good job.

They essentially lobbied me - I don't know
if that's an appropriate term - but made me understand
what their concerns were about his conduct, including
spending, and convinced me that -- you know, I trusted
them, that their concerns were legitimate. And so I
supported that concern.

The second was my own sort of independent
look at things. Again, I'm a human resources lawyer, for

lack of a better term, and the Court was lacking
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tremendous amount of professional human resource
management, things like: There were no performance
evaluations; there were no salary scales, which are, you
know, sort of the levels that people are paid.

There -- there was no real -- there was an
excellent payroll and benefits function, sort of day to
day and making sure that everybody gets paid, but all of
the other things like employee relations or training, that
human resources does, was lacking. 2And I really thought
that that didn't speak well of the administrative
director, and was disappointed.

I didn't -- I thought that the policies
were also -- human resources policies, were rather
outdated. So that formed -- informed my judgment.

0. And as -- at least as to the first thing, you
were -- you said you were relying on your colleagues. You
had only overlapped with Mr. Canterbury two days. But you

know a lot more now; isn't that right?

A. I do.
0. And based on what you know now as we sit here
today, do you think Mr. Canterbury was a -- was a careful

guard of the State's funds?
A. I don't.

Q. Why not?

Realtime Reporters, LLC 132
schedulerealtime@gmail.com 304-344-8463



a U1 W

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

2018] JOURNAL OF THE SENATE 257

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICESNVALKER TRIAL

10/01/2018

A. I think that the -- there was a lot of
spending that was, I think, indefensible, wasn't
appropriate, it was just too much. Including my
office, sadly.

Q. Right.

A. But with regard to Mr. Canterbury, things
that had happened before I arrived.

Q. Did Mr. Canterbury ever encourage you
personally to spend State funds on things that you
didn't think were necessary?

A. There were just two things. They're -- they're
not huge. But one was: He directed me to a person on his
staff to arrange for the purchase of my robe, my judicial
robe, and I thought that that was kind of a personal item,
and so I bought it -- one myself.

I mean, that's gonna save the State
$450.00 or so. But I bought that myself. And then he
wanted -- when I had a swearing-in ceremony, we had -- we
intended to have refreshments afterwards. So he wanted --
he was talking about using a South Hills caterer.

And I thought that that wasn't
appropriate, it didn't really fit who I am, and so I
bought the catering for the swearing-in ceremony. We had

Chick-£fil-A and Flying WV cookies.
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Q. The -- tell us a little bit more about when
you came to the Court in January 2017, how it was
functioning as an institution. Let's start with the
area of information technology, IT.

A. Right away, it was clear to me that we needed
some work in the IT area. Now, to be fair, I came from
WVU Medicine, which is rather advanced in technology.
It's -- it gets awards for that, so I probably had kind
of a high -- I was accustomed to a high level of
technological sophistication.

But nonetheless, right after I started,
there was a situation that was brought to the attention -
I think it was in the first three months - where licenses
for Oracle software were not paid and Oracle was demanding
- I believe it was Oracle; hopefully I have that company
right - $3,000,000 from the Court, and that was,
thankfully, negotiated by our administrative counsel down
to a much lower number. But it really caused me alarm
that our -- our IT director had overlooked such a large
item.

I'm also really concerned - and I've
talked a lot with the other justices - about our IT
security. Obviously, we guard a lot of important

information, and the one -- I mean, I'm not super
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IT-fluent, but I do know that I haven't changed my
password once since I took office.

And I know that in an organization
that's got a high level of security that passwords get
changed regularly --

Q. Sure.

A. -- and so that -- it's still the case. And I
hope that we can improve that in the future.

Q. What did you find going on in the area of human
resources? You mentioned a little bit about that. But
tell us what else you found.

A. Well, the main concern is I said -- one of the
main concerns was policies. The Supreme Court had a -- as
I understand it, a human resources policy manual that had
been around for quite -- a couple of decades. It was
revised right before I arrived, but then I still thought
it was deficient in some areas.

This is really in the weeds, but I think
that I wanted the Court to do a better job of
administering FMLA, Family Medical Leave, and other types
of required leave that was lacking. And as I said before,
performance evaluations, I think, are really important,
and I -- and I am not satisfied with the Court's process

for handling compensation.
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Q. Okay. Well, what do you mean by that? What
-- had there been any sort of pay scale implemented or
salary review?

A. No. From the beginning of 2018, we've been
talking about the National Center for State Courts
doing a salary survey and kind of give us an idea of
the ranges that -- and where we fit. That has not
happened, although I wished it would happen.

I only have one vote, so I couldn't force

Q. The -- did the sal -- so the answer to that,
I guess, is no. The salary study never got completed.
A. That's right.
WALKER EXHIBIT C

(Final Administrative Conference Meeting
Minutes (Confidential) dated May 14, 2018
were admitted into evidence as Walker
Exhibit C.)

Q. I'm going to turn your attention to what's been

that, if they get a moment, Walker Exhibit C, especially
page 2. And this -- could you recognize -- is it up in
front of you?

A. Not quite. Almost.

it, or I haven't been able to yet. I might still succeed.

marked as Walker Exhibit C, and if the staff could display
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CHIEF JUSTICE FARRELL: Let me ask if
the Senators can pull up Exhibit C.
SENATORS: Yes.
CHIEF JUSTICE FARRELL: You can? Very
good, thank you.
Q. Okay. So -- so, Beth, do you recognize
Walker Exhibit C? What is that?
A. Yes, it's the -- it's minutes from an
administrative conference held on May 14th of this year.
Q. Okay. And these are the meetings of the Court,

and minutes are kept of the Court conducting its business,

right?
A. Yes.
Q. And if you could go -- if you could scroll down

to Item No. 8 with the heading Raises. Do you see that?
A. Yes.
Q. And this reflects that -- that you voted -- you
were one of two justices who voted against raises within

the court family; is that right?

A. That's right.

0. And the date on this is May the 14th, 2018.

A. Correct.

Q. Why did you vote against these raises?

A. I want -- I really felt strongly that the salary
Realtime Reporters, LLC 137
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study or salary scale analysis should be conducted.
WALKER EXHIBIT D
(Amended Minutes for Special
Administrative Conference dated May 17,
2018 with attached salary/raise
spreadsheet were marked and admitted as
Walker Exhibit D.)
Q. Okay. And if we move now to Walker Exhibit D.
It will take the staff just a moment to get it up in front

of you. Let me know when it's up there.

A. It's there.
Q. Okay. Do you recognize Walker Exhibit D?
A. Yes, it's the amended minutes for a special

administrative conference held on May 17th of this year.

Q. Okay. So this is just three days after the
Exhibit C.

A. Yes.

Q. And -- but yet again, the issue of raises is

back before the Court, right?

A. Yes.

0. On the first page, we see that Chief Justice
Workman recommended merit salary increases for some
employees.

A. Yes.
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0 Do you see that?
A. Yes.
Q And what was your response to that?
A I was not in agreement with that.
Q. And if we look at page 2, the next to the last

paragraph, your basis for opposing that salary increase is

set forth there, isn't it?

A. It is.

0. And describe that for the members of the Court.

A. Well, as I said -- I mean, I listed a number of
reasons that -- there hadn't been a salary survey, there

were no salary scales. The Court's human resources
director who had just been recently hired as of this day,
was not involved. The cou -- there are no performance
evaluation or other measure of employee job performance,
and given the State's current financial circumstances.

To put it in context, we had just recently
- prior to this - decided to implement the
across-the-board increase that the res -- that the
Governor, I guess, applied or -- that was to apply to
State employees.

And I thought that on the heels of that, I
really wanted some of this other analysis to happen before

we started doing merit increases on top of the
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across-the-board increase.

Q. And despite the fact that you voted against
raises in the May 14th meeting and the May 17th meeting,
the raises were applied, weren't they?

A. They were.

Q. And if we look at the documents that follow in
Exhibit D, the pages that follow the one that we were just
on, these are the actual lists of employees and the
proposed raises and the eventual salaries; isn't that
right?

A. It is.

Q. Okay. Beth, did you think that the Court needed
to be more careful in spending State funds?

A. Absolutely.

WALKER EXHIBIT A
(Minutes from Administrative Conferences
January 8 and 9, 2018 were marked and
admitted as Walker Exhibit A.)
Q. I'm going to show you what's been marked as

Walker Exhibit A. And let me know when that is on your

screen.
A. It is there.
Q. And if you'll turn your attention to Section 5,

Legislative Update, Item 5.2.
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A. I have it.

0. That reflects a vote, right, that -- a vote of
3 to 1, with Justice Walker voting against the matter.
The Court voted to oppose a Constitutional amendment to

limit the Court's budgetary authority.

A. That's correct.

Q. You were the only justice that voted in support
of that.

A. That's right.

Q. And Justice Davis did not participate.

A. That's correct.

Q. Okay. The -- do you think the Court needs State

vehicles for the justices, Beth?
A. I don't.
Q. Have you ever checked out a State vehicle for

your own use?

A. I haven't, and I won't.

Q. Have you ever used a State gas card?

A. No.

Q. Have you ever turned in mileage for your trips

within the state?
A. No. That's a commitment I made before I started
that I would not turn in any mileage ever for my travel in

the state. It was a personal decision.
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Q. Have you ever used a State P-card?
A. I have not.
Q. Beth, you mentioned that you had never been
chief. Why is that?
A. There was one time when I tried. You may --
gsome of -- may know from the media that on February 1lé6th

of this year, there were a couple of administrative
conferences that eventually resulted in Chief Justice
Loughry being voted out of that position.

So briefly the day started with a conference
when we learned that a federal subpoena had been concealed
from members of the Court by Chief Justice Loughry, Gary
Johnson and Chris Morris, the Administrative Counsel.

That obviously was of tremendous concern,
and I encouraged - and others agreed - that we should take
a break and think about this, evaluate the situation, and
reconvene later in the day, which is exactly what we did.

So during that break, I had multiple phone
calls. I tried to encourage Chief Justice Loughry to step
down on his own given this serious situation, and I also
spoke to Justice Ketchum about possibly him supporting me
as the next Chief Justice.

So we went into the meeting later in the

day, and the initial vote -- well, the first vote was to -
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and this is reflected in minutes - to remove Chief Justice
Loughry from the position of chief by a 4 to 1 vote.

Following that, then we needed to elect a
new chief, and the minutes reflect that the vote for a new
chief was three votes in favor of Justice -- now Chief
Justice Workman, one in favor of me and one in favor of
Justice Loughry.

But prior to that final vote, it was
actually tied, Justice Ketchum and I voting for me as
chief, Justice Davis's -- Davis and Workman voting for
Justice Workman as chief, and Justice Ketchum elected to
change his vote, and that's how Chief Justice Workman
became the chief.

0. In other words, Justice Ketchum voted -- changed
his vote to break the deadlock and to make Chief Justice
Workman chief.

A. Yes.

Q. What did your colleagues say to you, if
anything, about why they were voting that way?

A. They were concerned that I did not have enough

experience to be the chief.

0. Who told you that?

A. Justice Davis, and I believe Justice Workman.

Q. Okay. The -- given that you were never chief
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justice -- I want to walk through some specific areas in
Article XIV, and see what direct involvement, if any, you
had in them.

Let's start with travel policies prior to

October 2016.

A. I did not have direct involvement in that. I
wasn't -- I didn't have this job vyet.

Q. You weren't even on the Court at that time.

A. Right.

Q. Taxable fringe benefits on federal W-2s. What

direct involvement did you have in that issue?

A. None.

Q Auditing of State P-cards.

A I did not have involvement in that.

) Home office policies.

A. I did not have involvement in that.

Q Did you even have a Court-provided home office?

A I did not.

o] Recordkeeping for State automobiles.

A I obviously became aware of it roughly a year
ago, but I have no -- have not had any direct involvement
in that.

Q. Inventories of State property.

A. I haven't had direct involvement in that,
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although I'm aware of the testimony of Sue Troy previously
that we have now implemented a much improved inventory
control practice in the last several months.

Q.

purchasing procedures?

A. None.
WALKER EXHIBIT X
(Color photographs of Justice Benjamin's
office before Walker renovations were
marked and admitted as Walker Exhibit X.)
Q. Beth, I want to turn your attention to the
renovation of your office. We've seen the photos. I'm

not going to go back through putting them on the screen.

We spent enough time on that this morning, I think.

photos from before your office was renovated, right?

A.

Q.

And what direct involvement did you have in

But Exhibit X in our exhibits are the

Correct.
WALKER EXHIBIT Y
(Color photographs of Justice Walker's
office after renovations were marked and
admitted as Walker Exhibit Y.)
And Exhibit Y are after it was renovated.
Yes.

We didn't see a before and after photo of the
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bathroom. What was the condition of the bathroom like?

A. It was clearly a very old bathroom. One of the
concerns -- it -- the separate hot and cold taps.

Q. And the bathroom needed updated?

A. Yes.

Q. The -- what generally were your goals in
renovating the office? What were you trying to
accomplish?

A. Two things really. I wanted a functional
office. The office was very dark. It was difficult to
work in there particularly during the winter when it gets
dark early. But I wanted it -- I wanted it to be an
office where my clerks and I could get together frequently
and talk or people could come and, you know, do the work
of the Court. So that was part of it.

And the other one, I wanted the office to
look like it belonged in a Cass Gilbert Capitol. I was
not impressed with the office that had been redecorated by
Justice Davis. I commented to some people after I saw it
that I was -- I thought that Cass Gilbert might be rolling
in his grave when he saw that office. Because it just
doesn't fit. It's not within this beautiful Capitol.

So I wanted it to look like it fit. And I

--and I -- I guess I said two things, but the bottom line
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is, I didn't want it to be a particular style; I just
wanted it to be functional.

Q. And did you think that Justice Benjamin's office
that you walked into had a particular style?

A. It had, I guess, his style. It had a design
case that I understand - although I don't remember seeing
- he liked to display Egyptian artifacts.

Q. And just to be clear, you didn't see Justice
Benjamin's office, you didn't meet with him in it in sort
of a transition or see it occupied.

A. I walked through his assistant's office one time
with Mr. Canterbury when he was giving me a tour, and I
looked into his office, but I -- I didn't want to be
disrespectful. It was during the transition period, so I
didn't actually go in and look around very closely.

Q. When you finally were able to get in and sort of
look at taking over the office, it was in the state that
we saw in those photographs; isn't that right?

A. It -- yes. It was mostly empty.

Q. Dec -- December 29th, you took those photographs
of an office that -- and just to be clear, in some of
those photographs there -- of the old office, there is a
desk. But was there a desk when you walked in the office?

A. There was not.
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Q. You referenced a Cass Gilbert secretary desk.
Was that there on December 29th?

A. It was not there on December 29th.

0. And by "there," I mean it wasn't in Justice
Benjamin's office.

A. That's right.

Q. Somebody brought it in by January 8th when you

took that other photo.
A. Yes.
HOUSE MANAGERS EXHIBIT NO. 135
(Table Comparison of Justice Walker's and
Justice Benjamin's Office was marked and
admitted as House Managers Exhibit No.
135.)

0. And there's an exhibit - and if it could be
displayed - House Managers Exhibit 135 that lists a bunch
of specific items - it's a comparison - Benjamin's office
on the one side and Justice Walker's office on the right-
hand side.

And on the third page, there's a section called

Furniture and Decor. Do you see Exhibit 135 before you?

A. I do.
Q. And if you'll go down to the Furniture and Decor
section.
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A. I have it.

0. There's a number of items listed in red: An
office chair, a leather-topped desk. And if you look
down below, there's an indication that the items in red
were purchased and taken by Justice Benjamin when he
retired. Do you see that?

A. Yes.

Q. Does that comport with your understanding of
what happened to this furniture out of Justice
Benjamin's office?

A. Well, there are some items of furniture
listed on here that were not in the office when I got
access to it.

Q. The -- well, let's go one by one. The office
chair at $747.00, do you believe that was in there?

A. No, that was purchased by him. That was --

Q. Okay. And the leather-topped desk was
purchased by him.

A. Right.

Q. And then we see these three chairs that -- the
three chairs cost $5,126. But if you drop down, in fact
there is upholstery for those three chairs at $6500
roughly and another line at $222.00.

Am I reading this correctly that to the

7
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best of your understanding, those three chairs were

something in the realm of $12,0007?

A. Yes.

Q. And they weren't there?

A. They were not there.

Q. What happened to them?

A. I understand that Justice Benjamin purchased

some of them.

0. Did he pay $12,000 for them?

A. Not to my knowledge.

Q. What did he pay?

A. I understand his check was approximately
$6,000 for -- for furniture that I researched and
learned cost the Court $17,000.

0. And so all of these items in red, as shown

here, Justice Benjamin paid a total of how much?

A. Approximately $6,000.

Q. Okay.

A. I -- I don't know the exact number.

0. But there's some other items here in black that

weren't there either, were they? Let's look at the --
there's a sofa referred to, a reupholstered sofa, in the
amount of $3,6567?

A. That's right.
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Q. I didn't see a sofa in those photos.

A. I don't remember seeing a sofa.

Q. There wasn't a sofa in there. And it's not
reflected here as being purchased by Justice Benjamin,
is 1it?

A. That's correct.

Q. You don't know what happened to that sofa.

A. I don't.

0. The -- the cocktail table we've heard a
little bit about, it's -- it looks like it was
purchased for Justice Benjamin from eBay for about
$1,000. Do you see that?

A. Yes.

0. It's sometimes referred to as this Ernest
Hemingway table. Is that what we're seeing in the
pictures that has a globe in the center of it?

A. I believe that's the item, yes.

Q. Now, that was still there, because it was in the
pictures, right?

A. Right.

Q. But you didn't keep that in your office.

A. There was no place to work on that table.

Q. Because it was filled with a globe instead of a
writing surface.
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A. Right.

Q. Okay.

A. Fortunately, the Court was able to locate a
table for me to use as kind of a conference table to
meet with my clerks.

Q. Temporarily until the renovations --

A. Well, we found -- we found it in the course

of that and we kept it there. We didn't get a new one.

0. The items that we do see in the photo that
remained, such as this table from this -- this
Hemingway table from eBay, what happened to those
items?

A. I told Kim Ellis, who is in charge of our
furniture and facilities, that I didn't think it was
gonna be useful for me, and obviously suggested it be
repurposed if it could in some other way in the courts.

Q. So they're somewhere still in the Court's
custody and control.

A. I believe so. I believe so.

Q. Okay. In walking through the sort of mechanics
of how you went about renovating your office, who'd you

work with?

A. So I initially learned of a decorator person
named Holley Price. She was recommended -- I didn't know
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her personally very well, but my friends recommended her
and said that she did things economically, so that was of
interest to me.

And so I brought her in to meet with
Kim Ellis. Kim Ellis, as I said, is our facilities
person. She used to work for Silling as a designer,
but now she's full time taking care of all of the
facilities that the Court uses in all 55 counties.

So I thought Kim had extensive
information about those offices; Holley could
coordinate with her and see what we could put together
for an office.

Q. Okay. And so the two of them - Ms. Ellis and
Ms. Price - worked together on this project.

A. Right.

Q. Okay. And how did they start? Where did --
where did you start in terms of moving forward with a
contractor?

A. Where you might think. We talked about what we
could, you know, do, what we could keep in the office,
what I might change. We -- Holley suggested a contractor

who might be able to do the work.

Q. Who was that?
A. I think it's M & M Contractors. And so they did
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a bid, I guess, or a -- an estimate of what that could
cost. There were some cost estimates exchanged early on.
We went through the process of figuring out how to set up
an office that I could function well in for another 11
years.

0. Were -- was the first bid, that first
proposal from M & M, were they able to do the work?

A. They were not. As I understand it, the
proposal was for $26,000 for the construction costs,
and I understand that they didn't want to or weren't
familiar with or weren't willing to kind of go through
the hoops that you have to go through for State
purchasing, and so they withdrew from the project, and
at that point, Kim suggested that we get competitive
bids, which we did.

Q. Okay. And -- and then the lowest bidder was
selected.

A. Yes, that was Oval.

0. Oval Construction. Okay. The -- once Oval was

selected and began starting work, what was the nature of
your involvement with the project at that point?

A. I was obviously very involved in talking about
the project, but once it started, it was my office, so I

didn't have a place to work because of the con -- the
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construction that was going on, and so I relied on Kim for

updates, and I stopped in a couple of times over the

course of the time the work was being done in the summer.
We didn't have court at that time, so it

wasn't necessary for me to be in the building, and I was

in the early stages of operating remotely.

Q. The -- do you recall learning of a change
order that came in for Oval Construction? And by that,

I mean at that time.

A. No, not at that time.
Q. When do you recall first learning of that?
A. I learned of the change order which increased

the cost of the construction expenses when these
documents were put together in response to the media
request.

Q. If the change order -- if the face of the change
order shows that it came in and was signed by the Court
representatives in October of 2017, what would you have

been primarily occupied with at that time?

A. Our fall term of court.

Q. Hearing arguments on the Supreme Court.

A. That's right.

Q. Beth, did you intend to take -- at the end of

your term, did you intend to take - like we saw with
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Justice Benjamin - any of the furniture that was
purchased with you, or buy it at some sort of market
valuation?

A. Not at all. I intended for the furniture to
stay and be functional for the next person who was
honored to occupy that office.

Q. What would you do differently today with
respect to your office renovations?

A. A lot. I would have been a lot more hands-on

about the change from the first contractor to Oval and
then what was happening. I should have stopped the
project and reassessed it.

I definitely made a mistake and wish I
could change it.

Q. Let's move on to the issue of the temporary law
clerk, Ms. Allen. How did you first come to learn of that
sort of arrangement being possible at the Court?

A. As I explained, we started my first term with
three clerks. One of those clerks went off in the middle
of March until the middle of May because she had her first
child.

I talked to my clerks, and we thought we
might be able to handle the work load. I just rolled up

my sleeves and I thought, "Well, we'll work nights,
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weekends, we'll get this done." But by May or so - maybe
April; I'd have to look at the invoice from Ms. Allen - it
was clear that I was behind and I was not getting enough
of the Court's work that was assigned to me done.

The other justices -- a couple of the
other justices suggested that I think about hiring a
temporary clerk to fill in essentially for my clerk who
was off on maternity leave.

Barbara Allen was suggested as a
potential clerk. She had worked previously as a
temporary clerk for Justice Davis when one of her
clerks was off for a medical reason, and she had also
worked for the Court on a case in 2016 when all of the
justices recused themselves, and so they brought her in as
a neutral - I guess, for lack of a better word - as a law
clerk to work on that case.

Q. Did anybody - whether a fellow justice or
administrative officer - raise any concerns with you about
hiring Ms. Allen as a temporary law clerk?

A. Not at all. Barbara Allen is very well thought
of by the Court. She has extensive legal experience, and
is a former clerk and a highly-skilled lawyer. So they
suggested her to me. I talked to her. We were able to

come up with an agreement on the price, which was capped
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at $10,000, and we moved forward.

0. So if I heard you correctly, the -- one of
your colleagues actually suggested Ms. Allen because
she had done this before.

A. Yes.

Q. Chairman Shott's questions alluded to these
other law clerks. Did any of your colleagues say,
"Well, instead of hiring Ms. Allen, why don't you use
one of my law clerks"?

A. Not at all. Their law clerks were busy do --
doing the work that they had to do. You know, we all
have roughly -- it's not exactly the same, but roughly
the same opinion workload and cases to review.

Q. Did Ms. Allen adequately perform the work she
was hired to do in this arrangement?

A. Yes, I was very satisfied.

Q. In your opinion, even as you sit here today, was

the compensation for that work fair both to Ms. Allen and
to the State?

A. I believe it was.

Q. Even after accounting for Ms. Allen's payment,
was the amount you spent on your staff still less than
anybody else on the Court?

A. Yes.
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Q. Do you think you did anything wrong, as you

testify here today, about the hiring of Ms. Allen?

A. I don't.
Q. Okay. Let's turn to this issue of lunches
briefly. We -- we heard a lot from Chairman Shott

about these GSA - federal government per diem -
guidelines. Have you ever in your working life been

subject to the GSA per diem working guidelines?

A. I have not.

Q. Do you have any idea how they operate in
practice?

A. I --Idon't.

Q. You did, I take it, at both Bowles Rice the --

the lengthy period of time you were there, and at WVU
Medicine, occasionally have employer-provided meals and
have business expense meals?

A. Yes.

Q. Okay. And the GSA guidelines didn't apply to
those, I take it.

A. As far as I know, they did not.

Q. I'm also a little confused about some of
Chairman Shott's questions about these IRS regulations and
the research you did. You haven't changed your mind, have

you, that as you sit here today, you still don't think
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those lunches are, quote/unquote, income for purposes of
the IRS.
A. I have not changed my mind.

Q. Why did you pay back the money? Was it

because of some IRS issue, or -- or what?
A. I just came to realize that it was not
something I wanted to do. And once I learned -- after

inquiring and being told that it was not possible to
compute, once I learned that it could be computed, I
repaid it.

Q. And what you're referring to there is a
conversation you had with Chief Justice Loughry at some
point after you had a concern in the spring of 2017 --
correct?

A. Yes.

Q. -- and he sort of brushed you off, for lack of a

better word.

A. It was in the fall. I don't exactly know when.
Q. And there wasn't a document available.

A. That's right.

Q. What about the FOIA process changed that?

A. I learned -- well, one of the FOIA requests

included the documentation for the meals, and so I learned

that there was indeed documentation.
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Q. And so you saw that amount, and for the year
that you had been there - as we looked at the documents
earlier this morning - it was 52 meals for that entire
year. And we looked at the calendar. You remember
that?

A. I do.

0. And it was about $10,000 roughly for the

whole Court.

A. It was.
Q. And you paid your one-fifth share.
A. I did.

HOUSE MANAGERS EXHIBIT NO. 127
(Justice Walker's reimbursement check was
marked and admitted as House Managers
Exhibit No. 127.)

Q. And if you -- if I could draw your attention to
House Managers Exhibit 127, and if it could be displayed
briefly.

A. That is the check that --

Q. That's the check that you wrote?

A. -- that I wrote, and I believe I wrote it on the
28th of December and handed it to Administrative Director
Johnson on the 29th, the next day.

Q. Okay. And just to be clear, there's the check,
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the $2,019.24. Chairman Shott showed you a footnote from
a Judicial Investigation Commission letter. Do you recall
that?

A. Yes, I do.

Q. And the footnote had this sort of odd comment
about that there were 52 lunches but you hadn't really
been there for all of them.

A. That's right. I think he said that the JI --

I think the JIC concluded that I participated in 46 of
those.

0. And it looks like, from my review of the
records, you didn't participate in the lunches in
November.

A. That's right.

Q. Why was that?

A. Well, to make a somewhat long story short, I got
a call from my husband on November 3rd that he had driven
himself to the emergency room. He was in North Carolina
with chest pains and shortness of breath. I drove to
North Carolina to be with him, and three days later, he
had a quadruple bypass surgery, open heart surgery, and I
didn't come back to West Virginia for a month after that.

I was his caregiver. I'm sure all of you

know what's involved with open heart surgery. And we are
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blessed and grateful that he is doing well and is sitting
up there in the gallery.

Q. So you didn't have those lunches, but rather
than parse that out, you just paid a fifth of the --
all the lunches for 2017.

A. I -- I wrote the e-mail intending to pay a
fifth before I knew what the number was, and I didn't
know what the documentation would look like, and it --
part of me just kind of felt a fifth responsible. And
I figured if I paid a fifth, it would cover my lunches;
it would cover my assistant's lunches and account -- it
would be safely enough to repay the State.

Q. And I think you're referring to the e-mail that
Chairman Shott displayed earlier, which was the e-mail
between you and Sue Troy. But I also want to draw your
attention to Exhibit S.

WALKER EXHIBIT S
(E-mail string between Justices dated
December 20, 2017 regarding the lunches
was marked and admitted as Exhibit S.)
MR. HISSAM: And if Exhibit S could be
shown on your screen and just displayed briefly.
Q. If you'll go to the bottom, ma'am --

A. Sure.
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Q. -- what's -- what's going on here?
A. After my e-mail about the one-fifth

intention, but before I wrote a check, Justice

Workman --
Q. And that's her bottom e-mail.
A. -- she expressed a similar concern, and

voiced her thought that she had also asked about these
lunches previously. So --

0. And in particular, she wants the record to
demonstrate what she calls "my effort to make

reimbursement and be clear that that preceded the FOIA

request."
A. That's what -- that's what her e-mail said, yes.
0. And then Justice Ketchum chimes in next, right?

Do you see that, if you go up slightly?

A. Yes.
Q. And what does that say?
A. He said -- he voiced his opposition to

reimbursement for the lunches. He said it is an entirely
appropriate expense, talked about the -- the fact that we
worked through lunch and the history -- a little bit about
the history when the Court would take a break during oral
arguments. So he was not in favor of paying back the

lunches.
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Q. And I just want to make sure this body
understands your position. You understood the
scheduling and logistical issues about the Court and
breaking for lunch, right?

A. Yes.

Q. You understood the inconvenience that maybe
that caused lawyers, especially out-of-state lawyers,
but the issue is, you did not think it was appropriate

for the Court to buy your lunch.

A. Right.

Q. You were not gonna con -- participate in that
anymore.

A. Correct.

Q. And you had paid back by the time -- of the --
by the day of this e-mail, you had sent an e-mail

indicating that you were going to pay it back.

A. Right. I paid it back about nine days later.

Q. And then after Justice Ketchum chimed in,
Justice Workman wrote back, right, at 7:34. Do you see
that?

A. Yes.

0. -- and she says, "After reading MK" - Menis
Ketchum's - "e-mail, I think I find myself agreeing with
him." Do you see that?
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A. Right.

0. To the best of your knowledge, ma'am, have
Justice Ketchum or Justice Workman repaid the lunches
that were provided them?

A. Not to my knowledge.

Q. Okay. And then up above, Chairman Shott
asked you several times about what motivated your
repayment. Can you read the second paragraph of your
e-mail at the top of Exhibit S?

A. This is responding to, I think, all of the
justices. "All that being said, my decision is purely
personal and I do not plan to announce it unless
absolutely necessary to respond to a FOIA request. I will
simply opt out of future lunches as a matter of personal
preference."

Q. And as a matter of fact, the initial FOIA
response that went out on the issue of lunches didn't
include the fact that you had repaid it, that initial
response did not.

A. The initial response did not. I learned shortly
before the media report was going to be aired that my
check hadn't been sent, and so I sent it to Mr. Bass
myself.

Q. Is Exhibit S, Beth, is that a fair

Realtime Reporters, LLC 166
schedulerealtime@gmail.com 304-344-8463



a U1 W

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

2018] JOURNAL OF THE SENATE 291

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICESNVALKER TRIAL
10/01/2018

representation of sort of the way the Court, the
justices, were functioning among themselves at this
period of time?

A. It is five -- there are five justices on the
Court who are very strong-willed and don't hesitate to
point out when they disagree with each other. It was
also shortly after all the media coverage started, and
to the extent there was any collegiality before that -
which was limited - it definitely was a very difficult
environment at this time.

Q. Beth, we've covered a lot of areas this
afternoon. Is there anything else you want to say to the
Court of Impeachment?

A. I want to apologize for you being here. I
regret so much the mistakes I made, and I'm sorry. I need
to apologize to the taxpayers and to you, and so I'm sorry
that you have to be here for all of this.

But I firmly believe that people can learn
from their mistakes. I have learned from these mistakes,
you can rest assured, and I'm very optimistic about the
future of the Judiciary. I think we can restore the
public trust and confidence in the Judiciary, and I'm
going to do everything I can - should I be fortunate

enough to stay in this office - to do just that.
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I appreciate, you know, your

consideration.

MR. HISSAM: Thank you. No further
questions.

CHIEF JUSTICE FARRELL: Mr. Shott,
redirect?

DELEGATE SHOTT: Thank you, Your Honor.
REDIRECT EXAMINATION
BY DELEGATE SHOTT:

Q. Justice Walker, you mentioned when -- in your
explanation of your need to renovate Justice Benjamin's
office that you were looking for a functional office. You
weren't trying to imply, were you, that Justice Benjamin
could not work in his office as it was renovated back in
20117

A. No, I did not mean to imply that.

Q. You're not trying to imply that Justice Benjamin

wasn't working at all because the office was not

functional.
A. Not in any way, shape or form.
Q. All right. So it was functional for him, but

you didn't think it was functional for you.

A. Well, there was no furniture.
Q. Okay. But you did a lot more than replace
Realtime Reporters, LLC 168
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furniture, did you not?

A. I did.

Q. Probably by about $100,000; isn't that fair
to say?

A. I'd have to look at it to be sure to testify
under oath, but generally, ves.

0. You mentioned that you had mentioned to
Ms. Ellis about some of the furniture going into
storage. So you were aware that the Court has two
warehouses full of files and furniture and so forth.

A. I wasn't aware at that point, but I certainly

have become aware since then.

Q. So for someone who was interested in saving
taxpayer money, it certainly could have been possible to
go to one of those warehouses and pick out furniture that
was functional, but used, to staff your office; isn't that

fair to say?

A. I don't know that to be the case, but it's
possible.

0. You didn't inquire?

A. No, I did not.

Q. You also indicated that you wished you had
played a higher role in -- in the monitoring of what went

on in your office.
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A. I do.

Q. You said in response to earlier questions
that you were concerned that there was an absence of a
policy on what could be spent in offices. So my
question is: If you were concerned about the absence
of a policy, why you didn't spend more time overseeing
the actual work that went on in your office.

A. I don't remember testifying about being

concerned of a lack of a home office policy. I think I

testified --
Q. Not home office.
A. -- that I -- that I didn't have any direct

involvement in a home office policy. But I --

0. No, I think I mis -- you may have misunderstood
my question.

A. Oh, okay.

Q. It's not a home office that I'm referring to.
I'm talking about your office.

A. Oh, yes, I'm sorry. I misunderstood you.

Q. You were concerned about the absence of a policy
that put a limit on what could be spent --

A. Yes, I'm sorry, I did say that.

Q. -- on a office. Okay? And my question is: If

you were concerned about the absence of a policy and there
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being no limits, based on what you could see around you
and what had been done in other offices - and especially
Justice Davis's office - why you didn't pay closer
attention to what went on in your office and the costs

that were involved.

A. I absolutely should have.
Q. And you mentioned that on the second day
there, you joined the majority to fire -- or became the

majority, I guess, to fire Mr. Canterbury. And you
mentioned the problem with lacking HR policies.

A. Lacking adequate HR policies, it might be --

Q. Yes. Would not a policy regarding reimbursement
for lunches or the taxpayers paying working lunches been
part of your concern about HR policies? I mean, isn't
that a typical policy?

A. I don't remember if it was in the policy manual.
That would be a typical HR policy.

Q. But that should be a concern, should it not? I
mean, you entered a -- you entered an environment where
the taxpayers were paying for working lunches, didn't --
it didn't occur to you -- and you knew that there was a
problem with the absence of HR policies, but it didn't
occur to you that that might be part of the problem?

A. It did not.
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Q. I want to get clarity from you on your view
of the use -- or the practice of providing working
lunches to justices who choose to work through the
lunch hour, or who on a administrative conference day
decide that - that whatever -- it's an 8:00 to 5:00,
9:00 to 5:00 day - they can continue to work and be
paid, or have the taxpayers pay for that lunch, you
don't think there's anything wrong with that. Is that
correct?

A. I think I testified that I don't think there's
anything illegal about that.

Q. Okay. Well, let me ask you this then --

A. I certainly came to conclude as a personal
matter that I didn't want taxpayers buying my lunch. It
took me too long to come to that realization, but I did.

Q. So from a personal standpoint, is this your
personal ethics, or is it just that you'd prefer not to
eat where the taxpayers are paying for it?

A. All of the above.

0. All of the above, okay. But you don't think
anything's wrong with the other justices doing that.

A. I don't know of any law that prohibits it.

Q. So are you -- are you saying then if a circuit

judge decides that in order to be more efficient or to
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allow his attorneys who are there - perhaps even down my
way; they come from Charleston all the time - to be
convenient to them, if that judge decides to work through
lunch, then he's entitled to have a taxpayer-paid lunch?

A. I would be opposed to that, although to be
honest, I don't know that if when circuit judges are
required to travel, there might be a per diem in the
statute. I don't know that for sure.

0. But now, what I'm talking about is in their home
court.

A. Okay, 1f we're in the home court, I would be
opposed to that.

Q. You'd be opposed to that.

A. I would.

Q. But it's okay up here.

A. I personally do not think it's okay up here.

Q. All right. With regard to the payment -- the
paying back or the reimbursing for the lunches, that -- it

did occur after the - let's put it this way - the
spotlight was turned on to the Court with regard to these
FOIA requests.

A. Well, it depends on how you define "spotlight.™"
The FOIA request certainly had been made.

Q. And prior to that, there had been media coverage
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of other issues involving the Court, so in fact, the Court

was in the -- at least in the view of the media. Fair to
say?

A. Very fair to say.

Q. Yeah. So now, with regard to these various

exhibits that you've offered in terms of the actions that
you took after this FOIA request, I was looking for
actions that were taken before the FOIA request that are
documented, and I couldn't find any.

Can you point me to any memorandums, any
administrative minutes where these actions were taken
before the FOIA request?

A. Actions such as returning my copy of the West
Virginia Code and saving $1,000 a year?

Q. Actions such as designing policies to address
some of these concerns, addressing the lunches, for
instance, the excessive spending? Were there any actions
you took to put a lid on excessive spending once you
learned what was spent on your office?

A. I -- once I learned what was spent on my office,
I can assure you that I will be strongly opposed to any
kind of spending like that in the future.

Q. What --

A. I look forward to working with the Legislature
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to make sure that the Court's spending is under control in
the future.

Q. And my point in asking that -- I was looking
at the exhibits that you offered. All of them seemed
to be in 2018. Did you take any action before this FOIA
request to implement a policy, to recommend a policy to
put a 1lid on the spending for renovations?

A. Not that I know of.

Q. Did you take any action to upgrade the inventory
control policies, so things like the disappearance of the
Cass Gilbert desk would not occur again?

A. I did not know about the Cass Gilbert desk until
I saw it on television. So I did not take any action to
implement a policy to prevent that from happening.

0. And haven't to this day; is that fair to say?

A. Actually, I understand that our equip -- our
physical assets are now either in the process or it's been
completed, that they're cataloged in OASIS. Is -- and I

take that from what I've heard from Sue Troy.

Q. But not from any action that you've taken.
A. No. I was not directly involved in that, that's
correct.

DELEGATE SHOTT: Thank you, that's all.

CHIEF JUSTICE FARRELL: Any recross?
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MR. HISSAM: No, sir.

CHIEF JUSTICE FARRELL: Justice
Walker, you may resume a seat at your table. We have
another witness?

SENATOR ROMANO: Chief Justice, sir, I'm
gsorry, I thought we were going to be able to submit
questions prior to the witness --

CHIEF JUSTICE FARRELL: You are absolutely
correct. Justice, if you'd return to the table there.
Anybody has any questions, please write them down, submit
them to me and I'll read them.

Just -- anybody else? I've got one
qguestion.

Justice Walker, there was a question: Do
justices collect a per diem --

JUSTICE WALKER: No.

CHIEF JUSTICE FARRELL: -- covering meals
and accommodations during the term?

JUSTICE WALKER: No.

CHIEF JUSTICE FARRELL: And the second
part of that question was, "If yes, is that double
dipping." If you collect it while you were part of the
term, but the answer to the question is: No, they do not

collect the per diem while sitting on the --
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JUSTICE WALKER: I can say for sure
that I have never collected a per diem. I can't speak
for the practices before I took office, but I'm not aware
of anyone being paid a per diem since I took office.

CHIEF JUSTICE FARRELL: Any other
questions to be submitted for this witness?

Apparently we have several.

Question: Do I understand correctly that
you regret participating in taxpayer-funded lunches?

JUSTICE WALKER: Yes.

CHIEF JUSTICE FARRELL: As a result, you
decided to reimburse the State for the cost, correct?

JUSTICE WALKER: Yes.

CHIEF JUSTICE FARRELL: You also expressed
regret for spending taxpayer funds on office renovations,
correct?

JUSTICE WALKER: Absolutely.

CHIEF JUSTICE FARRELL: Have you then
reimbursed taxpayers --

JUSTICE WALKER: I have not.

CHIEF JUSTICE FARRELL: -- for those costs
of approximately $30,000 {sic}?

JUSTICE WALKER: I have not.

CHIEF JUSTICE FARRELL: If not, do you
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intend to do so?

JUSTICE WALKER: I do not.

CHIEF JUSTICE FARRELL: Another question:
Do you make any -- did you make any inquiry about the
propriety of free lunches or attempt to pay back your
share of the costs before the December 2017 FOIA request
from Kennie Bass?

JUSTICE WALKER: I made a general inquiry
in the fall to Chief Justice Loughry about trying to find
out how much was spent on the lunches with the intention
of paying that back, and I was told that that information
was not available.

CHIEF JUSTICE FARRELL: Second part of the
question: Do you have any evidence of such an inquiry or
attempt --

JUSTICE WALKER: No, as I explained to -

CHIEF JUSTICE FARRELL: Let me finish.

JUSTICE WALKER: Oh, sure, sorry.

CHIEF JUSTICE FARRELL: -- attempt to
repay prior to Bass's FOIA?

JUSTICE WALKER: As I explained in my
letter to the JIC, I did not document that inquiry.

CHIEF JUSTICE FARRELL: Another question:
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Did you directly ask any other judge if it was appropriate
to hire Ms. Allen to write an opinion for you?

JUSTICE WALKER: I'm sorry, I didn't hear
the first part.

CHIEF JUSTICE FARRELL: Did you directly
ask any other judge if it was appropriate to have Ms. --
to hire Ms. Allen to write an opinion for you.

JUSTICE WALKER: I spoke with Chief
Justice Loughry, Justice Workman and Justice Ketchum, and
I believe Justice Davis, about hiring her, and they agreed
that it was appropriate.

CHIEF JUSTICE FARRELL: Did you ask the
chief administrator?

JUSTICE WALKER: The administrative
director? Well, I'll take that to mean --

CHIEF JUSTICE FARRELL: The question is:
Did you ask the chief administrator? Referring to
Ms. Allen I assume.

JUSTICE WALKER: I did not ask the
administrative director about hiring a temporary law
clerk. Generally, the business of deciding cases doesn't
cross over into the administration of the courts, so the
administrative director isn't involved in any way in

opinion writing, deciding cases, hearing arguments.
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CHIEF JUSTICE FARRELL: Did you seek
an ethics opinion?

JUSTICE WALKER: I did not.

CHIEF JUSTICE FARRELL: Question: Should
every elected official be permitted to remodel their
office to their liking, regardless of how little time has
passed since the last remodeling? If so, why?

JUSTICE WALKER: No.

CHIEF JUSTICE FARRELL: You demanded a
study before raising staff salaries. Did you request a
study for, A, remodeling budgets for the other offices?

JUSTICE WALKER: Could you read the last
part of that again? I'm --

CHIEF JUSTICE FARRELL: Sure. Did you
request a study for remodeling budgets for other offices?

JUSTICE WALKER: I did not.

CHIEF JUSTICE FARRELL: Did you request a

study for supplying lunches for free?

JUSTICE WALKER: I did not request a study

about providing lunches for free.
CHIEF JUSTICE FARRELL: Did you request a
study requesting frequency of remodeling of offices?
JUSTICE WALKER: I did not request such a

study.
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CHIEF JUSTICE FARRELL: Do you believe
Justice Benjamin has committed an impeachable offense by
either, one, remodeling his office and the cost, or two,
purchasing some of his used furniture?

JUSTICE WALKER: I don't think it's for me
to say, because it's a decision of the Legislature. But I
don't believe that.

CHIEF JUSTICE FARRELL: Let me ask the
Clerk to pull up Exhibit E. I think this says Clerk 2.
Do we have E?

JUSTICE WALKER: Yes, I have E. I'm
sorry.

CHIEF JUSTICE FARRELL: Okay. Okay, Law
Clerk Level 2 was significantly lower. Was that because
the clerk was hired later in the year?

JUSTICE WALKER: Yes.

CHIEF JUSTICE FARRELL: Any other
questions? Okay.

Did Steve Canterbury encourage you to
spend excess money in your budget? If so, did he
encourage you to spend as much as possible?

JUSTICE WALKER: He did not.

CHIEF JUSTICE FARRELL: If Justice Davis

did not participate in the lunches, that would mean that
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there was only four justices being supplied lunches. Why
did you reimburse for only one-fifth versus one-fourth of
the cost?

JUSTICE WALKER: I looked at it from the
point of view of each of us being responsible for those
lunches being spent, regardless of who was participating,
so I paid for a fifth.

CHIEF JUSTICE FARRELL: Any other
questions? I know we have one coming.

Are you familiar with the following
statement: "Free government and the blessings of liberty
can be preserved to any people only by a firm adherence to
justice, moderation from" --

JUSTICE WALKER: What was the last word,
Justice?

CHIEF JUSTICE FARRELL: I'm trying to
figure out what that word is.

JUSTICE WALKER: Okay.

CHIEF JUSTICE FARRELL: Yeah. Let's try
again. Free -- quote: "Free government and the blessings
of liberty can be preserved to any people only by a firm
adherence to justice, moderation, temperance, frugality
and virtue and by the frequent" --

I'll read it in its entirety. Some of
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you, I think, must be doctors. My father was one. I
could never read his handwriting, but I knew I was in
trouble.

"Free government and the blessings of
liberty can be preserved to any people only by a firm

adherence to justice, moderation, temperance, frugality

and virtue and by the frequent" - what did we say,
reoccurrence - "recurrence, to fundamental" precedent -
what it is it - "fundamental principles."

Have you ever heard of that statement,
Justice?

JUSTICE WALKER: It sounds familiar, but I
can't identify who said it.

CHIEF JUSTICE FARRELL: Apparently it's
from the West Virginia Constitutional Bill of Rights,
Section 20.

Any other questions?

You said the Chief Justice is the CEO of
the Court. How is it different from the Court
Administrator's role?

JUSTICE WALKER: The Chief Justice is - by
the Constitution, I believe - vested with certain powers
that are different and have to do with the administration

of the courts. The Court Administrator does not have that
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same power, although occasionally the Chief Justice might
delegate some of those duties to the Court Administrator.
Or perhaps another justice.

CHIEF JUSTICE FARRELL: Did Justice Davis
ever participate in lunches paid for by the Court? If so,
when and where did she stop?

JUSTICE WALKER: Only from the documents
that I've seen in the course of all of the media inquiries
did it appear that Justice Davis previously participated
in the lunches, but I cannot testify under oath for sure
about that.

CHIEF JUSTICE FARRELL: Any other
questions?

If not, I'll provide these to the Clerk
and ask him to make them part of the record in this case.

It being about a quarter to 2:00, or ten
till 2:00, let's take our 15-minute afternoon break.

Mr. Woelfel, Senator Woelfel?

SENATOR WOELFEL: Thank you, Mr. Chief
Justice. I have a point of inquiry.

CHIEF JUSTICE FARRELL: State your point.

SENATOR WOELFEL: So earlier you said that
we were not to discuss this among ourselves, and I've gone

through the rules, and I may have overlooked it, but is
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that grounded -- is that admonition grounded in the rules
or -- or not? Just -- I'm just looking for the authority

for that.

CHIEF JUSTICE FARRELL: I think it will
be in the Rules of Evidence, which is the third source
of rules governing this proceeding.

SENATOR WOELFEL: Thank you.

CHIEF JUSTICE FARRELL: It's just best
that we all keep an open mind until deliberations begin.

Anything else? Yes, Senator.

SENATOR ROMANO: Thank you, Mr. Chief
Justice. I -- just to follow up on the Senator's
question, that relates strictly to the evidence being
heard here today and any discussion about eventual
conclusion of this jury, would that be accurate?

CHIEF JUSTICE FARRELL: Yes, the only
evidence you should use to base your decision is that
which comes from the witness chair.

SENATOR ROMANO: But with regard to
discussing nonjury deliberations of this body such as
other legal avenues that may be taken by this defendant or
any other person who's subject to these proceedings, we
would be able to discuss that so long as the evidence was

not discussed.
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CHIEF JUSTICE FARRELL: That would be my
recommendation.

SENATOR ROMANO: Thank you.

CHIEF JUSTICE FARRELL: Anything else?
If not, we'll take a 15-minute recess.

(A recess was taken after which the

proceedings continued as follows:)

CHIEF JUSTICE FARRELL: Court of
Impeachment will be in order. Mr. Shott, you have
another witness?

DELEGATE SHOTT: Yes, Your Honor, Justin
Robinson.

CHIEF JUSTICE FARRELL: Justin Robinson?

DELEGATE SHOTT: Yes, sir.

CHIEF JUSTICE FARRELL: Where would
Justin Robinson be? Is he in the well or --

DELEGATE SHOTT: He's here, Your Honor.
He was just out front. Justin Robinson.

CHIEF JUSTICE FARRELL: Call Justin
Robinson. Mr. Robinson, you'll come down here and be
sworn by the Clerk, please. Right there is fine, sir.
Raise your right hand.

(The witness was sworn.)

CHIEF JUSTICE FARRELL: Have a seat, sir,
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and speak into the microphone. You may proceed,
Mr. Shott.
JUSTTIN ROBINGSON
was called as a witness by the House Managers, and
having been first duly sworn, testified as follows:
DIRECT EXAMINATION

BY DELEGATE SHOTT:

Q. Would you tell the Court your name, please?

A. Yes, 1t is Justin Robinson.

Q. And are you employed currently?

A. Excuse me?

Q. Are you employed currently?

A. Yes, I'm the director of the Post Audit
Division.

0. And that's with the Legislative Auditor's
Office; is that correct?

A. That's correct.

Q. Would you explain to those who are unfamiliar

with the role of the Post Audit Division of the
Legislative Auditor's Office, what that division does?

A. Yes, under Chapter 4, Article 2 of the West
Virginia Code, the Legislative Auditor is responsible for
the review of the expenditures of State spending units,

including the misapplication or misappropriation of State
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funds, including extravagant, unlawful or misapplied
funds.
Q. How long have you occupied that position?
A. I've been with the Post Audit Division for
five years. I've been director for two months.
Q. And can you give the members of the Court your

background prior to that?

A. Yes. My educational background is I have a
undergraduate degree in accounting, and a master's in
business administration. Prior to working with the Post
Audit Division, I did some general tax accounting work
with a few private tax firms.

Q. And are you the only member of the staff of

the Post Audit Division?

A. No, we have 22 audit staff which includes four
audit managers -- one -- two with certified public
accounting certificates, two with -- one with a

certified fraud examiner's license and another a certified
governmental auditing professional.

0. And I assume it's fair to say that with a staff
of that type, your audits are basically performed with
multiple employees involved, multiple staff --

A. Absolutely. Each one of these particular

reports concerning the Supreme Court have utilized
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multiple staff members.

0. And do members of the staff have outside
experience, and by that, I mean experience in industry
or other agencies?

A. Yes, to some degree, our employees have
various educational and work experiences.

0. The audit that we're here for today deals with

the Supreme Court of Appeals. Can you explain to the

members of the Court what the -- the scope of that audit
involved?
A. The scope's varied throughout the process of

the audit. 1Initially, we began looking at the personal
use of State vehicles by the justices of the Supreme
Court as well as other personal prope -- or State-owned
property for personal use.

We've also looked at the use of
purchasing cards to purchase gift cards for the drug
courts, the spend-down of $29,000,000 of surplus funds the
Court accumulated, various other audit topics.

0. And over -- now, what was the period covered by
your audit? In other words, when was it assigned, and has
it been completed, or is it still outgoing?

A. It was assigned to us in January of 2018 after

reports in the media concerning lavish spending by the
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Court. The audit is still ongoing. There are still
ongoing subject matters including the use of independent
contractors for performing work for the Court without a
contract and other various audit topics.

Q. And during the course of your audits, have you
produced reports that have been delivered to the Post
Audit Division?

A. Yes, we have delivered four reports to the
Post Audit Subcommittee.

HOUSE MANAGERS EXHIBIT NOS. 96, 97, 102 and 136

(Post Audit Division Legislative Audit
Reports 1 thru 4 were marked and
admitted as House Managers Exhibit Nos.
96, 97, 102 and 136.)

Q. And those reports have been included among the
exhibits that's been provided to the Court of
Impeachment. The first report was Exhibit 136; second
report, Exhibit 96; third report, Exhibit 97; and the
final report, Exhibit 102.

A. Yeah, that would be the four reports.

Q. All right. Let me ask you generally, when you
started the scope of your audit, what was your expectation
about the type of policies that would be in place in an

organization or agency which had a budget of over a mil --
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$100,000,0007

A. Ideally, you would want to have policies that
govern any of the major activities conducted by that
organization. But at a minimum, there should be
policies and procedures in place - documented and
communicated to all staff pertinent to using those
policies - regarding the expenditure of State funds:
Travel policies, personnel policies, inventory
management policies, etc.

Q. Let me ask you specifically with regard to a
purchasing policy, when you started your audit of the
Supreme Court of Appeals, did you find in place a
purchasing policy?

A. No, we did not.

Q. And my understanding is that the provisions of
the West Virginia Code with regard to purchasing do not
cover the Supreme Court of Appeals, but as a best
practice of an agency or industry, it would be appropriate

to have such a policy.

A. Yes, as a best practice, it would be.
Q. And why would that be important?
A. To ensure the stewardship of State tax dollars

and the spending of the State tax dollars.

Q. Did you find in place an inventory control
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policy that was up to date and, by your standards,
effective?

A. No. And to my knowledge, it's still not been
fully implemented.

Q. What about a policy with respect to agency-
owned vehicles? Is there such a policy?

A. There was no written policy of the Court
concerning the Court-owned vehicles.

Q. Did you determine whether or not there might
be an informal practice or procedure with respect to the
vehicle use?

A. Yes. It was my knowledge that there was an
informal practice concerning a reservation system that
allowed Court employees to contact the director of

security to reserve vehicles.

Q. Why was that not an effective vehicle use
policy?
A. The documentation of the use of those vehicles

included in that procedure did not fully account for all

the mileage used by the individuals using the vehicle.

Q. And is that important in any context with regard
to tax -- taxability of the use of a State-owned vehicle?
A. Yes, without documentation of all the miles used

and the purpose for the use of the vehicle, for tax
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purposes, all use of the car would be considered
personal use.

Q. And so the person that used it, the State
employee that used the car, if they didn't have that
documentation, it would be deemed to be taxed on all of
that mileage; is that correct?

A. Yes, it's a taxable fringe benefit.

Q. Would that -- would that require the use of a
mileage log in each vehicle --

A. Yes, it would.

Q. And did you find such a log in any of the

vehicles that were maintained by the Supreme Court of

Appeals?
A. No, we did not.
Q. My understanding is at some point after your

report, the Supreme Court has now adopted the fleet
policy of the State. Is that correct?

A. That's my understanding.

Q. But not prior to the issuance of your report; is
that correct?

A. That's correct.

Q. Thank you. What about a travel policy? What
did you find with respect to a travel policy regarding

employees of the Court?
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A. We had found that a travel policy was updated
sometime in 2016 - I believe October - but that was in

response to the State Auditor's Office refusing to
process reimbursement payments for travel expenses of
Court employees due to the fact that the prior policy
was extremely outdated.

Q. So the fact that they had -- that the Court
had not filed an updated policy resulted in the -- in

the Auditor denying reimbursement? Is that what you're

saying?
A. That's correct.
Q. And was there any -- in that policy that was

updated in October of 2016, were all employees and
justices treated the same, or were there some disparate
treatment?

A. There was some language entered into one
section of their policies that seemed to grant more
latitude to the justices concerning the reimbursement for

travel expenses.

0. And would -- that would be in Section 10.4 of
that policy. Does that -- does that sound right to you?

A. That 1s correct.

Q. Did you -- you mentioned in the scope of your

audit that it had something to do with P-card usage; is
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that correct?
A. That is correct.
Q. What was the result of your inquiry with
regard to the use of P-cards?
A. The adult drug courts were utilizing the State

purchasing card to purchase gift cards as incentives as
part of their adult drug court program. And through the
State Auditor's Office, purchasing card policies and
procedures which are applicable to all users of the
purchasing card, it required a prior approval for the
purchase of gift cards on a per-instance basis.

Q. And just in case some members of the Court of
Impeachment are not aware of the P-card, can you just
generally explain what that program is about?

A. Yeah, the State purchasing card is essentially
a State credit card that allows spending units to put
purchases on a credit card in lieu of having to do direct
billings. There's some benefit to the State and the State
Auditor's Office in the fact that they earn a return,
essential -- a cash balance essentially -- or cash back,
excuse me.

0. And the use of the P-card, is that governed by
any particular agency of the State?

A. Yes, the use of the P-card is governed by the
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State Auditor's Office.

Q. And is it your understanding that there are
regulations in place as to how it's used and for what
purpose?

A. Absolutely.

Q. And in fact, is there not a statute that makes
a misuse of a P-card a crime?

A. That's correct.

Q. You mentioned that your -- your audit is not

complete. So have you continued to monitor the progress
of the Supreme Court in terms of adopting policies and

adjusting policies to conform with what you believe is

appropriate?
A. Yes, we do.
Q. And what areas are you still working on?
A. Currently, we're looking into the Court's

inventory practices. They were in the process of updating
their inventory record. At the time we began the audit on
that subject matter, the Court had not updated its
inventory records significantly since 2010, so all items
purchased by the Court from 2010 until present were not
included in an inventory listing.

They are also formally adopting an

inventory control policy which under -- to my knowledge is
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still under the draft phase.

0. And you started the audit back in when?

A. The audit began in January of 2018.

Q. Okay. So now, a period of roughly nine months
have expired and there's still -- that policy still has
not been adopted.

A. Let me correct myself. With particular regard

to the inventory audit, I believe that was started

possibly in April, maybe just before April of this year.

Q. Okay. Is it customary for you to file your
report and send a copy to the agency that's the subject
of the investigation?

A. Absolutely. Once we have a draft copy of the
report compiled, we provide it to the agency at least
two weeks prior to the release of the report, if
practical.

Q. Is it customary for the agency to respond in
some fashion in writing to that report?

A. Yes, it's requested.

0. And in this particular case, let me call your
attention to Exhibit 136, which is the first report,
and -- and specifically page 568 of that -- of our
exhibit.

A. Which page did you need, sir?
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Q. Yes, it's -- the page number is 568. Should
be to -- should be towards the end of that report.
A. Just bear with me. Well, sorry, I'm doing my

best. 1It's a long report.
Q. We've had our share of technologically --
technology cliches today. Take your time.

CHIEF JUSTICE FARRELL: Mr. Shott, with
the copy I have, it only shows 60 pages in this
document. Is -- are you talking about a Bates stamp?

DELEGATE SHOTT: Yes, I'm talking about
the stamp at the top. It would be -- as far as the page
number of the document, would be page 49 of the
document.

A. I'm almost there. 49 of the document, page

568 of the stamp?

Q. Is the Bates stamps, yes.

A. Okay. Okay, I'm there.

Q. All right. Can you describe what that --
A. Yes.

0. -- now that you've got it, what it is?

A. Yeah, that is the April 12th, 2018 response from
the Court to our report, signed by, I believe, Justice
Workman. Chief Justice Workman, yes.

Q. Can you spec -- just generally summarize the
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progress that Justice Workman reports with respect to
correcting the deficiencies that your audit discov --
uncovered?

A. Yes. On page 1 of her response, she states
that she has consulted the executive director of the
West Virginia Fleet Management department and have
adopted the State of West Virginia Motor Vehicle Use
Policy.

They've also adopted a procedure wherein
full documentation of any request for vehicle use by a
justice or employee of the Supreme Court will be
required, including the purpose of the use,
destinations, mileage in and out and the specific
vehicle assigned.

Also in our report, we cited that the
Court didn't have front vehicle plates on their State-

owned vehicles, to which they were remedying that per this

response.
I think specific -- you're looking on the

travel policy response, the Court is in the process -- and

I'm quoting this response: "The Court is in the process

of revising all of its travel-related policies. The new
travel policy will be ready for review and approval of the

Court at its May administrative conference. A revised
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travel policy will apply evenhandedly to all" justice --
"judicial employees, including the justices.

The Court will strive to have the approved
travel policy ready for presentation to the Post Audit
Subcommittee at its May 2018 meeting."

Q. And were you available for the May 18th Post
Audit Subcommittee meeting?

A. I was.

Q. And was the policy presented at that time, an
approved policy from the Supreme Court of Appeals?

A. It was not.

Q. It was not. Let me ask you to then refer to
Exhibit 96. And specifically with respect to that
exhibit, our Bates stamps -- stamp is 255. It's another
response by -- by the Court. Have you located that?

CHIEF JUSTICE FARRELL: Mr. Shott, what
page --

DELEGATE SHOTT: Page 19 of the document.

CHIEF JUSTICE FARRELL: Page 19 of the

document. Thank you.

Q. And you -- Bates stamp 255.
A. Okay, I'm there.
Q. Once again, is that a response from the Supreme

Court Chief Justice Workman?
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A. Yes, it is.

Q. And does it again refer to the travel policy
at the bottom of the first page?

A. Yes.

Q. And could you basically read the last
sentence?

A. "The Court is in the process of revising its
travel-related policies and it will track the State
policy. The travel policy will be approved in June."

Q. All right. That's the same policy that was
supposed to be re -- approved previously.

A. That's correct.

Q. Okay. Was the policy approved in June and
submitted to the Post Audit's -- Post Audit Division?

A. No, it was not.

Q. To your knowledge, has it been approved yet?

A. To my knowledge, as of the most recent

administrative conference minutes we reviewed, it's still

in draft phase.

0. Still in draft phase?
A. Yes.
Q. So the policy that would be still in place would

still exclude justices from the travel policies; is that

right?

Realtime Reporters, LLC 201
schedulerealtime@gmail.com 304-344-8463



326 JOURNAL OF THE SENATE [October 2

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICESNVALKER TRIAL

a U1 W

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

10/01/2018
A. That'd be correct.
Q. It would be fair to say that basically invites
the justices to submit whatever reimbursement request
they wish?
A. Possibly so, yes.
Q. Thank you. Let me change subjects now. Did

you find any policy in place that restricted the amount

of money that a justice could spend on renovating his or

her -- the office assigned to his or -- to him or her?
A. No, we did not.
Q. Did you find any policies in place regarding

the bidding - competitive bidding - for services or
furnishings?

A. No.

HOUSE MANAGERS EXHIBIT NO. 108
(Legislative Auditor table comparison of
Renovation Costs between Justice Benjamin
and Justice Walker was marked and admitted
as House Managers Exhibit No. 108.)

0. Let me ask you to turn now to Exhibit 108, the
chart at 108. Can you describe for the -- can you
describe for the members of the Court of Impeachment what
that chart represents?

A. Yes. These are two excerpts from our most
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recent report on the Court's renovations, and the two
tables are the compar -- or the cited amounts spent on
various categories for Justice Walker's and Justice
Benjamin's chambers.

Q. What was the source of the information that
went into preparing this report?

A. Invoices provided by the Court.

Q. So all the documentation you received came
directly from the Court itself.

A. That's correct.

Q. And you relied on that documentation in
preparing this exhibit, correct?

A. That's correct.

Q. Let's go through it briefly, and I'd like you to
describe -- for instance, you have a category that says,

"Decor" and under Justice Benjamin's, the amount is
$26,395. For Justice Walker's renovation, $28,747. Can
you tell us what Decor included?

A. The general category of Decor for our purposes
encompassed wall -- wall hangings, curtains, drapes,
window shades, blinds, art, anything aesthetic.

0. Would that be more of a matter of taste then, as
opposed to structural integrity?

A. Yes, it was our intent to have that category be
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more of items chosen as a matter of taste.

0. What about under the heading of Fixtures? We
have $98,748 was spent with respect to that category for
Justice Benjamin's chambers, $26,435 in Justice Walker's
chambers. What would that include?

A. That category includes cabinetry, countertops,
other items that would be affixed to the walls, etc.

Q. Would not include electrical, but it would
include something that's affixed to the wall, like a
cabinet that's built in or --

A. Yes, cabinets that are affixed in. Electrical
work would be classified under Infrastructure.

Q. And with respect to Flooring, which seems
self-evident, but was there anything other than the cost

of the flooring and the labor included in those

categories?

A. No, that category is self-explanatory, as you
stated.

0. So when Justice Benjamin had his chambers
renovated in 2011, I believe -- '10 or '1ll, the flooring

cost almost $25,500, right?
A. That's correct.
Q. And then on top of that, so to speak, additional

flooring of $9145 was installed when Justice Walker's
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renovations took place; is that correct?

A. That's correct.

Q. All right. Infrastructure, and we have a
difference there between $51,497 during the time that
Benjamin -- Justice Benjamin's renovations were
undertaken and $20,686 more was done with respect to
Justice Walker's renovation. What was the
Infrastructure type improvements?

A. Infrastructure would include electrical work,

plumbing, work to the interior walls; not necessarily
the painting of the walls, but any work that needed to
be done to the interiors of the walls, or any other
necessity to actually have functioning electric,
plumbing and etc. within the offices themselves.

Subflooring, if needed. Also includes demolition.

be done as well.

Q. I'm sorry?
A. Demolition.
Q. Demolition?
A. If there was any demolition work that needed to

0. So in other words, taking out --

A Yes.

Q. -- something that had been installed previously.
A Yes.
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Q. If, for instance, there had been built-in
cabinets in Justice Benjamin's office that were removed
at the request of those who were doing the renovations
to Justice Walker's chambers, would that have been
included in the Infrastructure category?

A. I believe that the removal of any prior
fixtures would be considered infrastructure. However,
the work involved with applying new cabinetry would
probably include under Fixtures.

Q. All right. Very good. And you have a
Miscellaneous category which was $11,037 with regard to
Justice Benjamin; $15,016 with regard to Justice
Walker's renovations. Can you explain what went into
that, was that just a catch-all or --

A. To some degree, anything that didn't fit any of
the other categories. But the majority of all the costs
associated with the Miscellaneous categories deals with
constructor's -- construction fees, taxes and other items
that were applied to the billings that weren't directly

attributable to any one specific item in our categories.

Q. And so the totals that were done in -- the total

cost in 2010-11 were $264,836, correct?
A. That's correct.

Q. Now, were there any costs that you could not
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specifically liquidate with regard to the -- what was
done to Justice Benjamin's costs that might increase
that number?

A. In general, there was about $374,000 of
billings from a company called Silling for architectural
and design work, but their billings were done in such a
way that it just listed "justices chambers" with no
specificity to the particular office where that work was

performed, so our office was unable to allocate that

further.
Q. So did you -- were you able to determine
whether any of that -- the time period covered by those

invoices coincided with the work that was being done in
Justice Benjamin's chambers?

A. Yeah, absolutely. There's potential that of the
$374,000 in billings from Sillings that we were unable to
further attribute, it's potentially attributable to any of
the justices' chambers.

Q. And did you find any other direct expense for
architectural services, that -- such as what Silling was
pro -- providing that directly related to Benjamin's
office?

A. We were just not able to allocate the Silling

invoices to any degree.
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Q. I guess what I'm asking is: Did you find any
other expenses that were similar that you could
allocate? The fact that you couldn't find any would
then indicate that some part of the Silling invoices
would be included.
A. There was a likelihood of that occurring, but

again, with all the invoices from Silling simply stating

"justices chambers" with no other delineating

information, we were unable to attribute it further, so.
But there is a likelihood given the time

frame of those billings and the time frame that the

renovations occurred to the justices' particular chambers

that it is likely some of that amount is attributable.

Q. And with respect to "best practices" in
connection with the operation of a business of this size,
would that type of invoice be acceptable?

A. No. Ideally, you would want an invoice from any
vendor that would specify the particular work done to a
particular area so you could ensure that the amount billed
was proper for the work that was actually performed.

Q. So in other words, from the standpoint of the
Supreme Court and whoever was overseeing this -- this
work, there would be no way of knowing whether any

particular work was done in any particular justice's
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office based on the way that invoice was displayed.
A. That's correct.
Q. Is that correct?
A. That's correct.
Q. Let's look again at -- or let's look first at

Exhibit 135, which is a different type of breakout. Do

you have that in front of you?

A. I do.

Q. Was that also prepared by your staff?

A. Yes, that was prepared by our staff.

Q. And could you explain what the purpose of -- of

that Exhibit 135 is?

A. Yeah, we were asked to compile a comparison of
particular -- a little more in-depth than our original
high-level categories of the expenditures for the work
done in Justice Benjamin and Justice Walker's chambers.

Q. So would it be fair to say that this is a more

detailed breakout of what we just looked at as Exhibit

1087

A. Yes.

0. All right. And I notice there is an indication
that some of the furniture -- and that would be on the --

I guess the third page. Some of the furniture in Justice

Benjamin's office that's attributable to that total, that
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$264,000, was removed and -- and essentially purchased by
Justice Benjamin; is that correct?

A. That's correct.

Q. And how is that indicated on your chart?

A. They are highlighted in red font on that page.

Q. So would it be fair to say that when the
office was assigned to Justice Walker, it was not fully
furnished with the kind of furniture that had been in it
when Justice Benjamin occupied it?

A. Yes.

Q. But would there also have been some furniture
still in that office?

A. Yes.

Q. Okay. And that would be indicated by the dark
-- the black type on your chart.

A. That's correct.

Q. And if we wanted to know the value of that
furniture, we'd just simply add that column in the black
typed numbers - is that fair to say - or at least the cost
of that furniture?

A. Yes. And some of the items include upholstery
of some items, so, you know, it would have to be tacked on
to the original purchase price of the item as well.

Q. Very well. So just to be clear, this -- the
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totals of this Exhibit 135 will track and align with the

totals on Exhibit 108.

A. That's correct.

Q. Just additional detail if anybody wants to
look at it.

A. Yes.

HOUSE MANAGERS EXHIBIT NO. 116
(Legislative Auditor's table
illustrating Supreme Court Capitol
Renovation Project Costs, per project was
marked and admitted as House Managers
Exhibit No. 116.)
Q. Let me go to then Exhibit 116, if you would. Do

you have that in front of you?

A. I do.
Q. Would you explain what that represents?
A. Yeah, this is a summation of the total costs of

the Court's Capitol renovation projects.

Q. So just to be clear for those who haven't
followed this, this was -- the renovation of Justice
Benjamin's chamber and Justice Walker's chamber was part
of an overall renovation of that wing of the Capitol; is
that fair to say?

A. That's correct.
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Q. And you have, in this chart, basically - to
the best you can determine - allocated the costs of that
overall renovation; is that correct?

A. Yes, and we actually utilized a lot of the
allocation done by the Court itself and simply vetted
that that was accurate based on the documentation they
provided, and it was organized by each of those areas.

Q. And with respect to the total cost of that

project, including the common areas and the courtroom

and -- and so forth, what was the total?
A. $3,407,726.
Q. Looking down the list of the judges chambers,

would it be fair to say that the total cost of the office
that was first occupied by Justice Benjamin and
subsequently by Justice Walker, if you added those two
costs together, it would be the second highest total of
those chambers; is that fair to say?

A. That's correct.

0. Only Justice Davis's chambers had more
renovation costs - renovation and refurbishings costs -
than Justice Benjamin/Justice Walker's chambers; is that

fair to say?

A. That's correct.
Q. With regard to the improvements of the -- of the
Realtime Reporters, LLC 212
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renovations that under -- were undertaken by the Supreme
Court, have you received all of the information and
documents that you requested to complete your audit?

A. No, we're still waiting on some documentation
on the Court's renovations to its City Center East
leased property in Kanawha City.

Q. And can you just give us a general idea of
what that involved?

A. Yeah, it's my understanding that the Court rents
a few floors at the Kanawha City City Center leased --
City Center East building. That's a leased space. It's
my understanding there were significant renovations done.
I'm aware of at least a significant renovation to the
server room that houses the Court's IT servers.

We are also requesting information outside
the City Center East leased properties, some information
regarding a Quarrier Street address here in Charleston
that the Court had -- was leasing, did renovations to,
subsequently vacated, and I believe that property has
recently been sold.

Q. So the Court, in -- as part of their overall
renovation project, renovated rented space in City Center
East and also a building on Quarrier Street, correct?

A. That's correct.
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Q. And the Quarrier Street space has been vacated
since the renovations were done.
A. That's our understanding, yes.
HOUSE MANAGERS EXHIBIT NO. 124
(Chart illustrating WVSCA lunch listings
that Justice Walker attended from
January 1, 2017 to December 31, 2017 was
marked and admitted as House Managers
Exhibit No. 124.)
Q. Let's go now to Exhibit No. 124. 1Is that also
an exhibit prepared by you or your staff?
A. I'm just waiting for it to get pulled up. Hold

on, please.

Q. Okay, I'm sorry.

A. No, it's fine. Yes, that was prepared by our
office.

Q. Can you explain what the -- what that exhibit

purports to represent?

A. Yes, it's reflective of the response to a FOIA
request to the Court regarding meals -- the lunches that
were paid for in the year 2017.

Q. All right. And let's just go through the
columns, because it may not be as clear. The colors on

this make it a little difficult. The first column covers
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the date during 2017 that the -- the lunch occurred; is

that fair?

A. That's correct.

Q The second lists the restaurant.

A. That's correct.

0 And then the number of attendees, the total
cost.

A. That's correct.

0. And last column is basically a mathematical

calculation dividing the attendees by the total cost.

A. Yes.

Q. Okay. Does there seem to be any particular
repeating pattern of the restaurants that are involved?
For instance, do some of them appear more than once?

A. Yeah. It seemed that there was frequency at
South Hills Market, Soho's, Paterno's, Adelphia, Lola's,

The Block. Those all seem to be frequented.

Q. And to your knowledge -- do you live here in
Charleston?

A. I do.

Q. -- are those generally considered upscale type

restaurants, maybe other than Adelphia?
A. Yes, I mean, they're a little bit higher than

your Outback or your Chili's, for sure.

Realtime Reporters, LLC 215

schedulerealtime@gmail.com 304-344-8463



340 JOURNAL OF THE SENATE [October 2

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICESNVALKER TRIAL
10/01/2018

a U1 W

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

Q. With regard to the average cost per person,
going down that list, can you identify any that exceeded
$13.00 a meal?

A. Just looking through the list briefly, it
looks like the majority of all of them exceeded the
$13.00 average per person costs, albeit maybe two or
three.

Q. And with respect to the more expensive ones, do
any of them approach $20.00 a person?

A. Yeah, just four or five lines down, the average
per-person cost of the Soho's on January 18th was $21.08
per person. The next line down on January 23rd, Adelphia,
the average per-person cost was $19.33. Not quite over
$20.00, but close to it.

And one other one on March 28th, South

Hills Market, the average per person cost was $21.25.

Q. And are you familiar with the GSA guidelines on
reimbursement --

A. I am.

0. -- of lunches, or meals and lunches for travel?

A. I am.

0. What is the amount that the GSA has in their --

A. For Fiscal Year 2017, it was $13.00 for
Charleston.
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Q. And that -- that actually is a breakout by
region, is it not?

A. It is.

Q. And does that appear in Exhibit 117 and 118 as
the -- the source of that information?

A. Yes.

Q. Are you -- are you familiar with whether or not

the State travel policy references the GSA standards?

A. That, I'm not aware of, but I do believe that
the Legislature pegs us to those rates.

Q. All right. With respect to the -- a bit -- the
method of payment for these lunches, were you able to
determine how they were paid for?

A. Yes, they were paid for using the State
purchasing card.

Q. By a particular person, or were there numerous
cards used?

A. I believe the -- I believe the majority were
purchased by one individual.

DELEGATE SHOTT: Thank you. That's all I
have.
CROSS EXAMINATION
BY MR. RITCHIE:

Q. Hello, Mr. Robinson. My name is Zak Ritchie,
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and I'm here on behalf of Beth Walker. I just have a
few questions, and I'll try to keep them organized on
the topics that you all just discussed.

I'll start with the renovations. I
thought I heard you say that the -- the contractor
Silling, S-I-L-L-I-N-G, could have been attributed to any
of the justices' offices, but that can't possibly have
been true for Justice Walker, when -- because she -- that
occurred in 2017 or after, correct?

A. If that's accurate, yes.

Q. Well, if we could turn to Exhibit 102, page 10.
Take a look at that, sir. Maybe that will refresh your
recollection. Under Silling & Associates on page 10. Let
me know when you have it up. ]

A. Yes, that's accurate. And I guess I could
correct my statement in saying that it -- while it could
be attributed to any of the five justice chambers that are
contained within the East Wing of the Capitol, the
particulars would be -- would be attributable to Justice
Benjamin's cha -- potentially attributable to Justice

Benjamin's chamber at the time.

0. But not Justice Walker.

A. Not particularly her use of that vendor, no.

Q. Okay, thank you. Let me just -- I have a few
Realtime Reporters, LLC 218
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questions -- oh, that you had discussed the City Center
renovations. Those occurred before Justice Walker
joined the Court. Isn't that right?

A. Yes.

Q. As to the State vehicles, you all discussed that
at the outset. You didn't find any evidence that Beth
Walker misused State vehicles, did you?

A. No, we did not.

Q. And to be clear, Beth Walker never checked out a
State vehicle; isn't that right?

A. If I'm recalling that report correctly, she did
not.

Q. And as far as you know, she never sought
reimbursement for travel in her car while on Court

business; is that right?

A. Not to my knowledge.

0. Am I -- is that correct?

A. Not to my -- to my knowledge, that is correct.
Q. Okay. And I just have one more question on the

P-card issue. You didn't find any evidence that Beth
Walker was directly involved with abusing or misusing
P-cards, did you?

A. No.

MR. RITCHIE: Thank you. ©No further
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questions.

CHIEF JUSTICE FARRELL: Any redirect on
that area?

DELEGATE SHOTT: No, Your Honor.

CHIEF JUSTICE FARRELL: Thank you. You
may be excused, sir. Thank you.

House Managers call their next witness.

I'm sorry, are there any questions for
this witness? Hold up a second. Any questions? Pass it
over to the middle, please, they'll pick it up.

Any questions?

We have one question. Mr. Robinson, we
have one question from a Senator. The question is: From
the looks of Exhibits 113, 112, 111 and Exhibit 131, there
has been paint added to the walls since Justice Benjamin
had left. When was that paint applied, and why is it not
listed in Exhibit 1087

MR. ROBINSON: It would be nice if I could
have the exhibits pulled up for me. They referenced
several.

CHIEF JUSTICE FARRELL: Let's pull up 111,
112 and 113, give Mr. Robinson a chance to review those.
113, and then 131.

MR. ROBINSON: And so is the question that
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paint seemed to have been applied during Justice
Benjamin's use of the office but it's not listed in
Justice Walker's costs?

CHIEF JUSTICE FARRELL: Yes. It says,
from Exhibits 113, 112, 111 and 131, there appears to have
been paint added to the walls since Justice Benjamin had
left. When was that paint applied, and why is it not
listed in Exhibit 1087

And we'll pull up 108.

MR. ROBINSON: To the best of my
recollection, the way I can answer this is that I can't
answer the specifics of when the wall covering was
applied. The reason I don't believe it's listed as
painting is I don't believe it's a paint; I believe it's
some sort of wallpaper, some sort of faux that was applied
to the walls.

CHIEF JUSTICE FARRELL: Any other
guestions? Any other questions? May this witness be
excused?

DELEGATE SHOTT: Yes.

CHIEF JUSTICE FARRELL: Thank you. Thank
you, sir. You are excused.

House will call its next witness.

MS. KAUFFMAN: Thank you, Your Honor. The
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House calls Sue Racer-Troy. I believe she is right
outside the door.

CHIEF JUSTICE FARRELL: Sergeant of Arms
will get Sue Racer-Troy.

Counsel, for the record, give us your
name, please?

MS. KAUFFMAN: Yes, thank you, Your Honor.
Marsha Kauffman.

CHIEF JUSTICE FARRELL: Thank you,
Ms. Kauffman. Come down here, ma'am. Can you stand on
the corner there and raise your right hand.

(The witness was sworn.)

CHIEF JUSTICE FARRELL: Ms. Kauffman, you
may proceed.

MS. KAUFFMAN: Thank you, Your Honor.

S UE RACER-TROY
was called as a witness by the House Managers, and having
been first duly sworn, testified as follows:

DIRECT EXAMINATION
BY MS. KAUFFMAN:
Q. Ms. Troy, could you please state your full name

for the record?

A. Yes, it's Sue Racer-Troy.
Q. Ms. Troy, where are you currently employed?
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A. At the West Virginia -- I'm sorry, the Supreme
Court of Appeals of West Virginia.
Q. What position do you currently hold?
A. I'm currently the chief financial officer.
Q. If we could, I'd like to back up, and if you
could, please tell us about -- a little bit about your

educational background.

A. I have a bachelor's degree from Marshall
University with a concentration in finance. I later went
to West Virginia State - they have a post-graduate program
there - where I picked up a major in accounting, and then

I took the CPA exam in 2009, and was licensed at that

point.

Q. So you are currently licensed in West Virginia
as a CPA?

A. Yes, I am.

Q. In the course of your professional experience,

are you familiar with accounting policies and procedures
for organizations?

A. Yes. Primarily, I've worked at publicly-traded
companies in the private sector. Most of my career was in

the private sector.

Q. That -- was that before coming to the Court?
A. Yes, that's correct.
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Q. When did you begin your employment with the
Supreme Court of Appeals?

A. July 2012, July 1.

Q. What position did you hold when you first began
your employment with the Court?

A. I was hired as Director of Finance. Later my
job title changed, but really the -- the scope of the
position didn't change much.

Q. And I believe you said this - but just so that

we're clear - are you now currently the CFO?

A. Yes, that's correct.

Q. As the CFO, what are some of your current
duties?

A. The division is responsible for P-card,

procurement, fixed assets, budgets, financial statements,

pretty much any spending other than payroll.

Q. So payroll is not included in -- in your area.
A. That's correct.
0. When you were hired by the Court back in 2012,

were you provided at that time with some type of employee

handbook?
A. Yes, I was.
Q. Could you please tell us about that?
A. I think it was -- I can't remember the exact
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title on it, but it was an employee handbook that
covered everything from the leave policy, how many
vacation days we get, sick leave. Travel was included
in there, bereavement policy, things like that were in

that manual. And it was dated, I believe, January 1990.

Q. And that's what you were given in 2012?
A. Yes, that's correct.
Q. Could you please give us some indication as to

the number of employees within the judiciary.

A. There's approximately between 1400 and 1500,
depending on how you count it, whether you're looking at
the permanent full-time employees or temporary employees
or part-time. Some people only work on occasion, on an
as-needed basis. Others work part-time. So it
fluctuates. But between 1400 and 1500 statewide.

Q. Ms. Troy, I'd like to turn your attention to
some policies that the Court may have implemented. Let me
begin first with a travel policy. We've recently just
heard some testimony.

Let me ask you: Does the cur -- Court

currently have a travel policy?

A. Yes, it -- we do.
Q. And do you recall - if you can give us any
general idea - as to when that policy was -- was adopted?
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A. There was a travel policy written in -- I
believe it was the summer of 2016, and that was given to
the State Auditor's Office, and then it was recently
updated, and that would have been June of this year.

Q. So --

A. There were some modifications to the travel
policy. The 2016 had some things in there that really
weren't, maybe, proper, and so it was updated.

0. Now let me move to the purchasing card, the
P-card. Does the Court currently have a written P-card
policy that has been adopted?

A. Not adopted, no. We followed the State
Auditor's P-card policy, and what we have done is -- in --
at least in draft mode - the Court yet hasn't approved it
- but it is to have our -- to have our own that kind of
supplements for court employees, who's authorized to have
cards, what the credit limits are, things like that.

But it would be to supplement the State
Auditor's policy. Not to replace it, but just to
supplement it.

Q. Okay. I want to ask you the same question with
respect to home office. Does the Court currently have a
written policy governing home offices?

A. Not that I'm aware of, no.
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Q. Does the Court currently have a written policy
governing purchasing?

A. No.

Q. What about inventory controls? Does the Court
currently have a written policy regarding inventory
controls?

A. No. We do not have a written policy, but we

have been updating OASIS as far as getting all the fixed
assets in, making sure that everything's accounted for.
We went back to when -- the things had -- purchases had
stopped in FEMS and updated the database, and that took
several months. But as far as writing down the policies
and procedures, that has not yet been sent up to the Court
for approval.

Q. Okay. Now I'd like to ask you just some general
questions about policies. 1In your experience, is it a

good business practice for an organization to have written

policies?
A. Yes, absolutely.
Q. Currently, what policies do you believe the

Court needs to have that are not in place?
A. As far as financial policies, I think we need to
get the P-card policy approved. Fixed assets would be

next, I think. General procurement. And then from there,
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I would probably do just kind of a broad accounting
policies, anything that's not specifically outlined in
those areas.

I would have one dealing with 1099 issues
and just other things that may come up. And at least
then, everything's documented and it's not kind of word of
mouth or who told this person that and, you know, there
would be some guidelines to follow.

Q. Thank you. I would now like to turn your
attention to the issue of lunches. Are you aware - in the
course of your employment with the Court - of some FOIA
requests that were sent to the Court seeking information
about amounts of money, public funds, that were paid for
lunches for the Court?

A. Yes, I had to help produce the documentation for
those because those were within my control. I was the
keeper of those documents.

Q. And I believe that might have just answered my
next question. How did you become aware of those FOIA
requests? Did someone contact you to help respond to
them?

A. Yes. Our -- the Court's administrative counsel
had received the FOIA request and knew that I would be the

one who could answer that. So I produced the documents
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and sent them back to him for review.
MS. KAUFFMAN: TIf you could, I would ask
that Exhibit No. 104 please be provided to the witness.
Q. And if you could let me know once -- once that

comes up for you.

A. Yes, it's up.
0. With respect to Exhibit No. 104, does that
exhibit - I believe it's more toward the middle and bottom

of that page - does it contain a FOIA request?

A. I think they're scrolling down now. Yes.

Q. Okay. And if I could direct you specifically to
No. 3 of the request, does it request any and all charges
for meals purchased using public funds for the justices
and clerks during 2016 and 20177

A. Yes, it does.

Q. When was that FOIA request e-mailed to the
Court, if you could please tell us?

A. I think it will have to scroll -- there we go,

have to scroll up a little bit. 1It's dated December the

5th, 2017.
Q. And who made that particular request?
A. Kennie Bass.
Q. Were there other similar requests regarding the

lunch issue?
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A. Yes, there were several requests. Kennie Bass
may have gotten the first one in, but we did receive
several. And then we got a -- a later request from him

expanding the scope, I think, wanting it back to maybe
2003 -- I can't remember how far back. But this was the
initial one, and then it went further back in time.
WALKER EXHIBIT O
(E-mail from Justice Walker to Sue Troy
dated December 20, 2017 Re: 2017 Meal
Expenses was marked and admitted as Walker
Exhibit 0.)
MS. KAUFFMAN: Okay. I would now ask that
Exhibit O please be provided to the witness.
Q. And if you could let me know when that comes up
for you.
A. Okay, yes, it's up.
Q. Thank you. Could you please take a moment to

review Exhibit O and then please just describe for us what

that -- what request was made of you in Exhibit O?
A. Uh-huh. In -- in this e-mail, Justice Walker
was asking me -- she knew I was working on the --

gathering those documents for the FOIA request for the
meal expenses, and she had asked me if I would update her

with any information that I found regarding the FOIA.
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0. And in that exhibit, did she ask that you
provide that information to her or the Court, rather,
before it was shared in response to the FOIA request?

A. Yes, she did.

Q. Ms. Troy, as CFO and with your background as a
CPA, are you familiar with meal rates that are set forth
by the General Services Administration?

A. Yes, I am.

HOUSE MANAGERS EXHIBIT NO. 117
(US GSA Table illustrating FY 2017 Per
Diem Rates for West Virginia was marked
and admitted as House Managers Exhibit
No. 117.)
MS. KAUFFMAN: If Exhibit No. 117 could

please be provided to the witness.

Q. Do you have that up?
A. Yes.
Q. Thank you. Could you please tell -- and I

believe it would actually be on the second page of that
exhibit. If you could, please tell us what the
compensable rate for lunches were in 2017 for the
Charleston and Kanawha County area.

A. $13.00.

Q. Okay. Ms. Troy, we have, up to this point,
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been discussing lunches that were purchased with the
public funds or the P-card, so now I'd like to move on
to some other purchases. Pri -- in addition to lunches,
did the Court use P-cards or public funds to buy other

types of food, such as snacks?

A. Yes.
Q. And could you please tell us about that?
A. It was the same person's P-card, Chris Garnes,

who works in the Clerk's office, would buy the lunches,
and he would also buy other things for the kitchenette
in the justices' conference room.

That would be coffee and bottled water.
There were crackers and cheese and just different snacks

and cookies and things like that --

0. And --

A. -- to supply that kitchen.

Q. And I'm sorry, you indicated where those
snacks would -- were located. Where was that again?

A. In the justices' conference room. Up in

chambers, there's a conference room, and off that
conference room, there's a small kitchen in there.

Q. So that was used to -- to stock that
particular kitchen?

A. That's my understanding, yes.

Realtime Reporters, LLC 232
schedulerealtime@gmail.com 304-344-8463



o I o U o~ w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

2018] JOURNAL OF THE SENATE 357

IN RE: SENATE PROCEEDING REGARDING THE IMPEACHMENT OF WV SUPREME COURT JUSTICESNVALKER TRIAL
10/01/2018

Q. Okay. Ms. Troy, there has been some testimony
today about a CLE that was provided to the clerks and
some justices in 2017. As CFO, did you process a
payment for a CLE that occurred from Law Pros?

A. Yes, I'm familiar with that, yes.

Q. Okay. And was the payment that you made for
that particular CLE a little over $20,000°7?

A. That sounds correct. I didn't have a chance
to look it up prior to coming here, but I know there was
a deposit made ahead of time and then there was a
follow-up payment once the conference was over for
actual travel expenditures and things like that. But
that sounds correct, vyes.

Q. Okay. Ms. Troy, did you have occasion to be
in Justice Benjamin's office while Justice Benjamin was
still on the Court?

A. Yes, on several occasions.

Q. And were you in Justice Benjamin's office
after the renovations occurred to his office, while he
was there?

A. While he was -- right, yes. I was never in
his office prior to the reservations {sic}, because I
wasn't employed by the Court then. I was in his office

after his renovations had been done, yes.
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0. Were you in his office on one occasion or more
than one occasion?

A. More than one; multiple occasions.

Q. Did you -- were you able to personal --
personally observe his office space when you were in
there?

A. Yes.

0. Were you familiar -- so would it be fair to

say you were familiar with the office that Justice

Walker moved into when she came to the Court in January

of 20172
A. Yes.
Q. Are you aware of any complaints being made

regarding the condition of Justice Benjamin's office
after his renovations?

A. I think the things I heard about were the lack
of furniture, because he had purchased many - if not
most - of the items in his office. And then the one
thing that I can recall, having been there when he was
on the bench and then even after Justice Walker took
over, was that the office was very dark.

Especially the -- his -- what was his
office. I can't really say so much for the

administrative assistant, but the one he was in, I found
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it to be very, very dark in there.

Q. And with respect to the information that you
have, did you believe the office to be functional at the
time Justice Walker moved in in January of 20177

A. With the exception of the lack of furniture
and maybe insufficient lighting; otherwise, it seemed
functional, yes.

Q. How would you - if you could - describe the
renovations that Justice Walker made to the office once
she took over and moved in, rather, in January of 20177

A. It appeared to me to be cosmetic changes. The
office was much brighter. I think the overhead lighting
was much brighter. The wall coloring -- I think there's
white, maybe, wainscoting at the bottom now. But
cosmetic changes. I didn't notice any structural
changes. Cosmetic changes, what I saw.

Q. Okay.

MS. KAUFFMAN: Ms. Troy, thank you very
much. I don't have any further questions at this time.

MS. TROY: Okay, thank you.

CHIEF JUSTICE FARRELL: Cross
examination?

MR. HISSAM: Yes, sir.

CROSS EXAMINATION
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BY MR. HISSAM:

0. Ma'am, my name is Mike Hissam. I represent
Justice Walker. You came to the court in July 2012,
right?

A. Yes, that's correct.

Q. And who did you report to?

A. The Administrative Director Steve Canterbury.

0. And Mr. Canterbury was there from 2012 until
sometime in January 20177

A. Yes, that's correct.

Q. And he was eventually replaced by another
administrative director named Gary Johnson.

A. Yes, that's correct.

Q. And then your understanding is you report to
the administrative director and the administrative
director reports to whom?

A. Directly to the five justices.

Q. Okay. The -- you were asked many questions

about P-cards, purchasing cards. Did Beth Walker have a
P-card?
A. No, she did not. She did not have one; her

administrative assistant did not have one.

Q. Okay. So no one in her office had one.
A. No one in her office had one.
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Q. And to your knowledge, did she have any direct
involvement in P-card usage or oversight?
A. No. She was involved in a meeting we had with

the State Auditors where they voiced concern about the
use of the P-cards - not in her office - but probation
using the P-cards to purchase gift cards for
probationers, and when she became aware of that, then
that came to a stop.
We had a meeting with the State

Auditor's Office, and so when Justice Walker became
aware of that, that policy stopped --

Q Okay. So just --

A Or that practice --

Q. -- to make sure --

A I'm sorry. That practice stopped.

Q Right. Just to make sure we all understand
this, there was a meeting; this issue was brought to her

attention; she expressed concerns and the practice

stopped.
A. Yes, that's correct.
Q. Okay. The six years that you've been at the

Court, how many individual justices who weren't the
chief were able, on their own, to promulgate policies

that you're aware of?
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A. None. They're only one of five. They -- it
doesn't happen.
Q. Can you point me to a single policy put out by

a single justice, acting alone, in the six years you've
worked at the Court in your position?

A. No, I cannot.

Q. Ms. Kauffman asked you about these GSA rates,
these GSA, federal government per diems, Exhibits 117
and 118. You said you were aware of those. Why are you
aware of those?

A. Those are the rates that we will reimburse
employees who travel. It's the State's policy that we
will reimburse the GSA rates, and so we're familiar with
those. At least in Finance, we know those rates.

Q. Okay. Do you have any reason to believe that
Justice Walker has any facility or involvement or

knowledge of those rates?

A. She would have no reason to know that. I
would -- I've never seen an expense report from her, so
she would -- she would have no reason to know those
rates.

Q. And I think I missed you -- you've never seen

an expense report from Justice Walker?

A. That's correct. For any of her travels, she's
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never turned anything in.
0. She's never turned it in.
A. No, she has not.
Q. Justice Benjamin's office, I think I heard you

at the end sort of describe two functional issues, from
your perspective: The lack of furniture, right --
that's number one?

A. Yes.

Q. -- and the darkness. We've seen pictures -

all of us in here - of some ceiling fans. Do you recall

those?

A. I didn't recall those until I saw the
pictures. What I can remember, it was -- it was
extremely dark in there. Because I thought, "I don't

think I can work in accounting in that room" because it
was just dark.

Q. Right.

A. But I did see the ceiling fan, so I don't know
if T was in there when they were turned off. But I just
remember it being very, very dark.

0. We've seen this picture of a built-in in the
corner with some glass-covered cases.

A. Yes.

Q. What were in those?
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A. It seemed like just decorative items were in
there.
Q. It weren't -- they weren't copies of the
briefs or law books, from your memory, were they?
A. No, no, they were -- they were things he was

displaying. They were pers -- looked like personal
items he was displaying in this display case that his
desk -- his back faced ;that, he faced into the room.
And that was behind him.

Q. The office after the improvements you
described, it -- it's brighter; it's more -- more
functional, I guess.

A. It's much brighter, yes.

Q. The office didn't have a desk when Justice
Walker came in; is that right?

A. I think when she took over the office, there
was not even a desk, and they found a smaller
secretary's desk and put it in there. I guess that was
the best that they could come up with. So it was kind
of a small desk, but it was -- you know, that was what
was there.

0. I take it that those times that you would have
been in Justice Benjamin's office when he had it, there

was furniture, unlike the pictures we've seen.
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A. Yes, there was -- there was quite a bit of
furniture in there.

Q. And what happened to it?

A. I know that he purchased the -- there were
these red leather chairs that set in the corner to the
left when you walked in, and there was a table. He
purchased those items. It seems there was a sofa maybe
to the right. I can't really recall, because he was
straight ahead, so I didn't really have a reason to look
behind me when I walked in.

But I -- I've been in meetings where we
sat in those red leather chairs before.

Q. Did he pay -- did Justice Benjamin, to your
knowledge, pay what the State paid for them as we've
seen on these exhibits?

A. No, no. There was an appraisal and he paid
what the appraiser, you know, had appraised them for.

Q. They certainly didn't appreciate, so I take it
it was some much lesser amount.

A. Yes.

MR. HISSAM: Okay. No further
questions.
CHIEF JUSTICE FARRELL: Redirect?

REDIRECT EXAMINATION
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BY MS. KAUFFMAN:

Q. Thank you, Your Honor. Ms. Troy, just a few
additional questions. I'm going to go back to those GSA
rates. You indicated you are familiar with them. Are
they incorporated -- or were they incorporated, if you
know, in the prior travel policy in 20167

A. I believe that they -- they were stated in
there. I'm not certain of that, but I believe that they
were.

Q. And now I have the same question with respect
to the current travel policy. I think you indicated
that it was recently updated this -- this summer in
2018. Are those rates incorporated into that travel
policy as well?

A. We don't state the rates specifically, because

the rates change from year to year. So I believe the

travel policy says -- refers to the GSA rates.
Q. Okay.
A. Just like mileage changes every year. So we

don't necessarily put that specific dollar amount,

because we'd have to update the policy every year then.
Q. So you just generally refer to the GSA rate?
A. Yes, that's correct.

MS. KAUFFMAN: Okay. Thank you, Your
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Honor, I have no further questions.

CHIEF JUSTICE FARRELL: Counsel?
Questions?

MR. HISSAM: No further questions.

CHIEF JUSTICE FARRELL: No questions.
Questions from the Senate? Please reduce them to
writing, pass them to the center. I see one, two,
three, at least.

Question, Ms. Troy: Was the office
renovation a, quote, "pet," end quote, project of any
past or present employee of the Court?

MS. RACER-TROY: I'm sorry, it's
difficult to hear. Can you repeat that? I'm sorry.

CHIEF JUSTICE FARRELL: Was the office
renovation a "pet," with quotes around it, project of
any past or present employee of the Court?

MS. RACER-TROY: Not that I'm aware of,
no.

CHIEF JUSTICE FARRELL: Did you discuss
the project costs with any of the justices? Which ones
-- 1f yes, which ones?

MS. RACER-TROY: Specifically Justice
Walker's office renovations, that was summarized and

sent upstairs to the Court in one of the
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administrative -- administrative conferences. So that
should be in the administrative conference notes, what
the cost of the office renovation was, and so all of the
justices would have been aware of that.

CHIEF JUSTICE FARRELL: Ms. Racer-Troy,
I missed your answer. Please repeat the answer you gave
about the appropriate spending policies that are missing
from the West Virginia Supreme Court, that you believe
would be appropriate to have a written policy for?

MS. RACER-TROY: Okay. I believe that
we need policies specifically for P-card, procurement,
fixed assets - which would cover inventory - and then
kind of a broad accounting policies and procedures for
everything that isn't captured within the other specific
policies, just kind of the other house -- kind of
housekeeping items.

CHIEF JUSTICE FARRELL: We have heard
about two warehouses full of furnishings. Has any
justice pulled from the warehouse instead of buying new
for their personal office?

MS. RACER-TROY: I'm not aware of that.
One of the off -- one of the warehouses, the one over
near Capitol Market, mainly contains books and

documents. The one at the Venable Avenue warehouse does
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have a lot of furniture in it. I really don't know
what's been taken out of there. Kim Ellis would know
that as far as what furniture goes in and what they've
taken out. Or the justices.

CHIEF JUSTICE FARRELL: Any other

guestions?

May this witness be excused, Counsel?

MS. KAUFFMAN: Yes, Your Honor.

MR. HISSAM: Yes, Your Honor.

CHIEF JUSTICE FARRELL: Thank you,
ma'am.

MS. RACER-TROY: Thank you.

CHIEF JUSTICE FARRELL: We have another
witness?

MS. KAUFFMAN: Yes, Your Honor.

CHIEF JUSTICE FARRELL: Ms. Kauffman,
who are we calling?

MS. KAUFFMAN: Thank you. Your Honor,
the House Managers calls the Auditor, J.B. McCuskey.

(The witness was sworn.)

J.B. McCUSKEY
was called as a witness by the House Managers, and
having been first duly sworn, testified as follows:

DIRECT EXAMINATION
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BY MS. KAUFFMAN:

Q. Good afternoon.

A. Good afternoon.

Q. Could you please state your full name?

A. Yeah, John B. McCuskey.

Q. And what is your current position?

A. State Auditor of West Virginia.

Q. How long have you held the position of State
Auditor?

A. Roughly a year and a half.

Q. What are -- if you could, please just let us

know some of the functions of your office.

A. So the Auditor's Office is the securities
commissioner for the State of West Virginia, so we
regulate and license all of security broker dealers.
The land commissioner, the delinquent land commissioner
for West Virginia, so we're in charge of selling land
that has been returned to the State for having taxes
unpaid.

We are in charge of the CID division,
and so in that function, it is our role to ensure that
an audit is completed on every city and county and other
essentially governmentally-funded smaller government

agency. And we are in charge of ensuring that the
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payroll is completed for all of the State's employees.
And we are in charge of ensuring that all of the
spending by any State agency is legal and done with the
appropriate authority and according to a legal
appropriation.

Q. Thank you. Have you and the Auditor's Office
recently looked at an issue involving the Supreme Court
purchasing some of their meals with public funds?

A. It has come to my attention that that was

occurring, yes.

Q. And what did you do once that came to your
attention?
A. We wrote a letter to the Supreme Court from

our office.
HOUSE MANAGERS EXHIBIT NO. 70
(Letter dated July 26, 2018 from John B.
McCuskey, State Auditor, to Barbara
Allen regarding the purchase of personal
meals by the WVSCA was marked and
admitted as House Managers Exhibit No.
70.)
MS. KAUFFMAN: And if Exhibit No. 70
could please be provided to the witness.

0. Do you have it?
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A. Uh-huh.

Q. Okay. If you could, please, just briefly go
through that to make sure that that is the letter. Or
let me just ask it this way: Is Exhibit 70 the letter
that your office -- you and your office sent to the
Supreme Court?

A. To my recollection and without reading it
completely, yes. It has my signature and my -- it's on
my letterhead.

Q. And what is the date of that letter?

A. On the third page, it's July 26th. The second
page, it's July 26th, and on the first page it is,
likewise, July 26th.

Q. Does the letter accurately state the position
of the State Auditor with respect to the use of public

funds to buy personal meals?

A. Yes.

Q. If I could please ask you to refer to page 2
of the letter, beginning in the -- near the middle of
the page with a paragraph beginning "Accordingly." If

you could, please, just read that paragraph.
A. "Accordingly, I wish to make clear the
position of the Auditor's Office is that public

employees and public officials, including specifically
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members and employees of the Supreme Court, may not use
public funds to purchase personal meals during a
nontravel work day. An expenditure of public funds for
personal meal will neither be processed nor approved by
our office. Further, if a P-card is utilized, such
purchases will be deemed a violation of the policies and
procedures governing the use of State purchasing cards."

Q. Thank you. And if you could, please, just
tell us the basis for your opinion.

A. Well, there's a couple of bases. One is in
common sense; and one is in law. In common sense, if we
were to allow State employees to buy themselves lunch,
the cost to the State would be astronomical.

And in law, the Ethics Commission, along
with the State Auditor's guidelines, along with our
State's Criminal Code, all dictate that public funds
should not be used for personal purposes.

Q. Have you learned of anything since authoring
this letter dated July 26, 2018 that would change the

opinion that you have rendered in this letter?

A. No.

0. So as of today, this is still the Auditor's
position.

A. Correct.
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MS. KAUFFMAN: Your Honor, I do not have

any further questions of the Auditor.

CHIEF JUSTICE FARRELL: Thank you.
Cross examination?

MR. RITCHIE: Your Honor, we have no

questions.

CHIEF JUSTICE FARRELL: All right. Any

questions from the Senate? Any questions from the
Senate?

No questions? If not, may this witness
be excused?

MS. KAUFFMAN: Yes, Your Honor.

CHIEF JUSTICE FARRELL: Counsel?

MR. RITCHIE: Yes, Your Honor.

CHIEF JUSTICE FARRELL: Thank you,
Mr. Auditor, you are excused.

Also have another witness?

DELEGATE SHOTT: Your Honor, we have one

more witness, but we've subpoenaed the witness for

tomorrow morning. Unavailable today. So we're --

CHIEF JUSTICE FARRELL: So he's not here

today?

DELEGATE SHOTT: Not available today.

CHIEF JUSTICE FARRELL: So you're asking
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that we cease for the day?

DELEGATE SHOTT: Yes, sir, I am.

CHIEF JUSTICE FARRELL: All right.
Members of the Court of Impeachment, the House Managers
say they have one more witness. Is that witness
subpoenaed for 9:00 o'clock tomorrow?

DELEGATE SHOTT: Yes, Your Honor.

CHIEF JUSTICE FARRELL: Very good. So we
will adjourn for today. We'll start again at 9:00 o'clock
with what I anticipate is the final witness by the House
Managers. At that point then, Justice Walker's team will
have a chance to present their case. All right?

Thank you. We are adjourned until
9:00 a.m. tomorrow morning.

(The trial was adjourned, to be continued

on October 2, 2018.)

---000---
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STATE OF WEST VIRGINIA,
COUNTY OF KANAWHA, to wit:

I, Teresa Evans, Registered Merit Reporter and a
Notary Public within and for the County and State
aforesaid, duly commissioned and qualified, do hereby
certify that the foregoing proceedings were duly taken by
me and before me at the time and place and for the purpose
specified in the caption hereof.

I do further certify that the said proceedings
were correctly taken by me in shorthand notes, and that
the same were accurately written out in full and reduced
to typewriting by means of computer-aided transcription.

Given under my hand this 5th day of October,

2018.

TERESA EVANS, RMR, CRR
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IN THE WEST VIRGINIA LEGISLATURE
WEST VIRGINIA SENATE

* * * * * * * * * * * * * *x * * * * * * *

In Re:

Senate Proceeding Regarding the
Impeachment of West Virginia
Supreme Court Justices Pursuant

to Articles of Impeachment Adopted

By the West Virginia House of Delegates

* * * * * * * * * * * * * * * * * * * * * *

JUSTICE WALKER TRIAL - VOLUME IT
Proceedings held on October 2, 2018, before the
Honorable Paul T. Farrell, Acting Chief Justice of the
Supreme Court of West Virginia and the West Virginia State
Senate, in the Senate Chambers, West Virginia State

Capitol Complex, Charleston, West Virginia, 25301.

REALTIME REPORTERS, LLC
Teresa S. Evans, RMR, CRR
713 Lee Street
Charleston, WV 25301
(304) 344-8463
realtimereporters.net
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APPEARANCES :

APPEARING AS BOARD OF MANAGERS:

Delegate John Shott
Delegate Rodney Miller
Delegate Ray Hollen

APPEARING AS BOARD OF MANAGERS STAFF ATTORNEYS:

Marsha Kauffman, Esquire
Paul K. Reese, Esquire
Brian Casto, Esquire
Robert Akers, Esquire

APPEARING FOR JUSTICE BETH WALKER:

Michael B. Hissam, Esquire

J. Zak Ritchie, Esquire

HISSAM FORMAN DONOVAN RITCHIE PLLC
P.O. Box 3983

Charleston, WV 25339
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Opening Statement by Justice Walker ............. 46
Closing Statement by House Managers ............. 281
Closing Statement by Justice Walker ............. 306
Final Closing Statement by House Managers ....... 322
Verdict . ... e e 330
House Managers Witnesses Direct Cross Redirect
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Justin Robinson 187 217
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PROCEEDTINGS

PRESIDENT CARMICHAEL: The Senate will
please come to order. The Senate will please come to
order. All those not having privileges of the floor will
please vacate the chamber. Would those on the floor and
our guests in the gallery, please rise as we are led in
prayer this morning by the Senator from Jefferson and then
please remain standing as we are led in the pledge this
morning by the Senator from Cabell.

Senator from Jefferson.

(The prayer and pledge were completed.)

PRESIDENT CARMICHAEL: Thank you, you may
be seated. Reading of the journal.

ASSISTANT CLERK CANTERBURY: West Virginia
Legislature Senate Journal, Monday, October 1, 2018,
pursuant to the adjournment of September 11, 2018 --

PRESIDENT CARMICHAEL: The Senator from
Morgan requests unanimous consent that further reading of
the journal be dispensed with and that it be approved as
having been read.

Is there objection?

Chair hears none. So ordered.

The hour having arrived for the Senate to

git as a Court of Impeachment, the Chair calls acting
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Chief Justice Farrell to the Chair.

CHIEF JUSTICE FARRELL: Good morning.
Without objection, the reading of the Court of
Impeachment journal was dispensed with and the journal
is approved as having been read.

I'll note today that our deputy clerk
is officiating. Lee's wife is having a child -- I
guess, Lee is also having a child, so please keep them
in your prayers as the miracle of birth occurs.

Are we ready for our next witness?

I need to have the marshal call the
court to order. Mr. Marshal, please call the court to
order.

DELEGATE SHOTT: Mike McKown.

SERGEANT OF ARMS PALMER: All persons
are commanded to keep silence on pain of imprisonment
while the Senate is sitting as a Court of Impeachment.

CHIEF JUSTICE FARRELL: I'll also note
that I -- we have one Senator who wasn't here
yesterday. Sir, you can get with the Clerk -- and you
may have stayed up all night watching on YouTube the
proceedings so that you are comfortable in voting. I
anticipate we will finish today.

According to the radio broadcast, we
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only have one witness today, but that's subject to
change, as always.
DELEGATE SHOTT: That's correct, Your
Honor. Mike McKown.
CHIEF JUSTICE FARRELL: Mike McKown,
please.
(The witness was sworn.)
CHIEF JUSTICE FARRELL: You may
proceed, sir.
DELEGATE SHOTT: Thank you, Your Honor.
MICHAETL McKOWN
was called as a witness by the House Managers, and
having been first duly sworn, testified as follows:
DIRECT EXAMINATION
BY DELEGATE SHOTT:
Q. Good morning. Will you state your name
please, sir?
A. Mike McKown.
Q. And what is your current employment,

Mr. McKown?

A. Currently employed with the State Auditor's
Office.
Q. And in what capacity are you comploy --
employed?
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A. I'm the deputy state auditor for budget
analysis.
Q. And prior to that employment -- well, let me

ask this question: How long have you been employed with
the Auditor's Office?

A. Just a few months. Since July.

Q. And prior to that employment, what employment

did you have?

A. I was the director of the State Budget
Office.

Q. For how long, sir?

A. Almost twelve years.

HOUSE MANAGERS EXHIBIT NO. 137
(Ongoing Base Budget - Lottery Funds FY
15-18 was marked and admitted as House
Managers Exhibit No. 137.)

Q. Okay. I want to direct your attention -- and
the primary focus of my question this morning is going
to be the financial condition of the State over the last
five or six, seven years. You've prepared, have you
not, a chart that we've identified as Exhibit 137.

DELEGATE SHOTT: Would you please put
137 up?

Q. And when you can see that on your screen, if
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you would, just explain what that reflects.

A. Yes, sir. That -- that is a chart that I
have prepared and I updated. This one goes back to FY
'12, runs through FY '18, the year that we just
finished. This was a chart that I would keep and
update, keep it in my office just to keep --

The important part of this chart is the
bottom line. This shows the ongoing base budgets for
the general and lottery funds, which are the two
biggest funds that the State has, and the Legislature
has most of their discretion with their spending.

And what this chart shows is: From FY
'12 to '1l5, you see a good steady growth every year in
our baseline budget. That means revenues were
generally keeping pace with expenditures and we were
growing in normal mode.

And then in FY '1l5, you can see that
the base budgets begin decreasing. That's because
revenues became very stagnant, flat. And from about FY
'12, I think, through '17 - I might be off a year there
- but general revenue collections were basically flat,
no growth.

In normal years, those revenues would

grow 3 1/2 percent.
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Q. Have you had an opportunity to examine as far
-- performance in relation to expectations or
projections over the past several years?

A. Performance of the revenues?

Q. Yes. Whether we hit revenue projections
month to month.

A. We did not from -- in preparing for this,
when I knew I was going to talk about this, I went back
and looked at monthly collections, and something that I
didn't realize was from April of '1l3 to November of '17
- that's four and a half years - we were never above
estimate year to date in general revenue collections.

It was -- constantly, we were in the
red, swimming uphill. That was -- I did not realize
that that never, I don't think, before in all my time
being in the State government 38 years --

CHIEF JUSTICE FARRELL: For what
purpose does the senator rise?

SENATOR WOELFEL: A point of order.
The people in the back cannot hear the witness at all.

CHIEF JUSTICE FARRELL: All right.

SENATOR WOELFEL: Thank you.

CHIEF JUSTICE FARRELL: Please adjust

the microphones.
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THE WITNESS: I'm sorry.

A. Is that good?

Q. I think that works better. Let's backtrack
then just so they can pick up. As -- as you indicated,
this chart basically shows base budgets from Fiscal
Year '1l2 through Fiscal Year '18, correct?

A. It does. And it shows FY '1l2 through '15
where base budgets grew. This is just -- we're talking

general and lottery funds, the funds that the
Legislature has the most discretion over and can
generally be used for just about anything that you want
to spend it on.

And then from 'l5 to 7 -- or 'l5 to
'18, you see declines in base budgets. I don't think
-- you know, base budgets normally grow 3, 3 1/2
percent a year in an average year. SO we -- we were
stagnant from FY '1l5 to '18, actually decreasing
budgets, because we had -- we started developing huge
budget gaps and budget -- what we -- what we call
structural budget gaps.

Revenues were not keeping pace with the
expenditures. We had Medicaid and PEIA - both health
care-related - growth every year just about. Those

tended to grow 6 to 8 percent a year. Revenues were
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not keeping pace. We were not meeting estimate.

That was -- as I was just saying, from
April of '13 through November of '1l7, we were never out
of the red year to date on our revenue collections. We
were always in the red. So we were swimming upwater
trying to catch -- we did mid-year budget cuts for five
straight years: FY '13, '14, '1l5, 'l6 and '17.

Five years in a row, we had to do
mid-year budget cuts. It was tough.

Q. Let me refer you to the last column so we can
get an explanation. It appears that you are attempting
to differentiate Fiscal Year '1l5 when the growth in the
budget ceased from Fiscal Year '18; is that correct?

A. That -- yes, because we peaked in FY '1l5 on
our base budgets. We started showing those in
presentations. The Legislature realized that; the
Governor realized that; and they started making
structural cuts to our budgets to allow the revenues to
catch up.

FY '18, we're in pretty good shape, so
actually the cuts that we made in '1l6, '17 and '18,
we've actually gotten the budget back structurally
balanced now.

Q. You have three items on that last column
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encompassed in a square. What -- what does that
signify?

A. Those -- every -- those are the major
categories on the six-year plan that we use. Only --
those that I boxed in were the only three that had
growth. You can see all the others were -- from '1l5 to

'18, all the other categories were reduced.
Q. So for instance, with respect to the

Legislature, from '1l5 to '18, there was a 4.1 percent

decrease in the amount of the budget for that -- that
ending?

A. For those four years, yes, sir.

Q. And the Supreme Court actually received a 7

1/2 percent increase during that same period; is that

correct?
A. Yes, sir.
Q. And other than that, it was PEIA and Medicaid

were the only areas that were increased.

A. PEIA health care; Medicaid health care.
Yeah, health care-related. Yes, sir.

Q. You mentioned a series of mid-year budget
cuts. Was one of those budget cuts in November of
20167

A. Yes, sir.
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HOUSE MANAGERS EXHIBIT NO. 134
(Outline of the 2% Budget Cuts in 2017
was marked and admitted as House
Managers Exhibit No. 134.)
DELEGATE SHOTT: Let me ask if you

would present the witness with Exhibit 134, please.

Q. You got it in front of you?
A. Yes, sir.
Q. Can you tell the members of the -- of the

Senate what that represents, what that --

A. This -- this was the -- we did it in
November, Governor Tomblin -- again, Governor Tomblin,
when he was here -- this was, you know, November '17,

that's at the end of that four and a half year period
where we'd -- we were in the red constantly.

He - i1if I recall correctly - wanted to
do as much as he could on the way out. We knew there
were gonna be -- again, have a bad year in FY '1l7 -- or
FY -- yes, 'l7. This is November of 'l6. I'm sorry.
It's right in the middle of that four and a half year
period.

So this totals $59,000,000. It -- it
was just his way of trying to leave things in somewhat

manageable order on his way out the door.
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Q. And is the significance of a mid-year budget
cut that agencies that had planned on a certain amount
of money to spend over the full fiscal year had to
reduce that based on the amount of the cut? 1Is that
fair to say?

A. Yes, sir. And this one, if I recall, most
agencies took a 2 percent cut. Which when you're
almost halfway through the year is -- you know,
computes out to closer to 3 or 4 percent.

The bulk of these cuts, of the
$59,000,000, almost $60,000,000, Medicaid took a
$25,000,000 cut, I think, and the school aid formula
took over an $11,000,000 cut.

Those were the two major reductions in
that year. But you can see from this list all --
almost all agencies took about a 2 percent cut.

Q. With respect to the exhibit, there's a
cabinet -- there's several columns, three columns.
There's a cabinet name, then there's a breakout from
that -- that cabinet or department, and then there's a

total of that particular agency, correct?

A. Yes, sir.
Q. And you identified to me that there was -
when this chart was reproduced - one entity that -- or
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one entry that had been -- I guess when it was

compressed, missed.

A. Yeah.

Q. Can you tell us what that was?

A. When I looked at this -- I did not prepare
this. But I looked at it and the page -- the first

page, right under DMAPS, Military Affairs and Public
Safety, right under the Adjutant General, Corrections
got cut off. That cut Division of Corrections 3.75
million.

Q. So if that were in there, then the other

entries would add up to that 5.963 million --

A. Yes, sir.

Q -- that DMAPS took total.
A. Yes, sir.

Q. Is that correct?

A Yes, sir.

Q. And you said you didn't prepare this chart.

You have had an opportunity to review it and compare it

with the information available to you; is that fair to

say?

A. Yes, sir.

Q. And you -- the information in here other than
the -- other than the omission of Department of
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Corrections is correct; is that correct?
A. That's -- that's correct.
Q. So for instance, if we were interested in the

HEPC, Higher Education Policy Commission, cuts, we
could determine on the second page exactly how much
each higher education institution, or under that,
community and technical college, was cut as a result of
this mid-year cut; is that fair to say?

A. Yes, sir. And those look like straight 2
percent cuts.

Q. So for instance, if you were interested in
Marshall, you'd see that there was 1.2 million cut. Or
WVU, it would be a 2.634 million dollar cut. Is
that -- that correct?

A. Yes, sir.

Now, following the mid-year budget cuts,
there was -- and I think all of us here remember a
budget passed by the Legislature that went before the
Governor and he symbolically vetoed that. Do you
recall that?

A. I do.

Q. And I won't get into the symbolism of the --
of that action, but that was followed by a special

segssion that was extensive; fair to say?
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A. Yes, sir.

0. And at the end of that session, did the bud
-- Legislature pass a budget?

A. They did.

Q. And did it go into effect without the
Governor's signature?

A. It did.

0. Did that budget include substantial cuts for
Fiscal Year '18?

A. It did. Many of these mid-year cuts were
carried over into that budget. Public ed, I think, as
a total was cut about $22,000,000 from the previous
year's base budget. Higher ed was cut almost
$20,000,000.

We did numerous -- there's a long list

of items that were reduced, some things -- I can
remember $5,000,000 was cut from the institution lines
and the health facilities. Over -- I think $3,000,000
was cut from tobacco education and DHHR.

The RESAs were eliminated. That was
the year the funding for the RESAs were eliminated. FY
'18 was a difficult time.

Q. And when we gay "Fiscal Year '18," that's

July 1 of '17 to --
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A. Started July 1 of '17, and that was Governor
Justice's first budget.
Q. And that would continue through the following

June 30, correct?

A. That's correct.

0. There were, in the past, hiring freezes
instituted. Can you tell us what you know about the
continuation of that process?

A. Yeah, those have been in effect for many
years, I know going back to at least Governor Manchin,
perhaps even Governor Wise. But yes, there was --
during all this time, there was a hiring freeze in
place.

Q. Overall, if you were asked to describe the
period between the start of Fiscal Year of '1l5 through
the Fiscal Year '18, how would you describe financial
times during that period?

A. Those were difficult times. We were in
constant looking for dollars. I know the Legislature,
along with the Governor, would -- we would go to
special revenue accounts and sweep -- sweep cash to
help balance budgets -- not only with mid-year cuts,
but we also balanced budgets by sweeping special

revenue accounts.
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We -- FY -- we used rainy day to
balance the budget FY '15, 'l6 and 'l7. That had never
been done before. The rainy day fund was established
in 1994, and it had only been used for floods and
emergency type of expenditures up until FY '1l5, and
then for three years in a row --

FY '15, we used $100,000,000 of rainy
day to budget -- balance the budget. FY 'l6, we used
$98,000,000, and FY '1l7, we used $131,000,000.

Those -- that, along with all these
other remedies that we would use: Budget cuts,
mid-year budget cuts, sweeping cash accounts. We've
swept reappropriated balances from, I know, the Senate.
We used a lot of their reappropriated balances to
balance one year. Anything we could think of.

Q. Now, going back to the mid-year budget cut in
November of 2016, I didn't see listed on the agencies
affected the Supreme Court. Was their budget cut?

A. It was not.

Q. Thank you.

DELEGATE SHOTT: Thank you, Mr. McKown.
That's all I have.

CHIEF JUSTICE FARRELL: Counsel?

Cross?
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MR. HISSAM: Yes, sir.
CROSS EXAMINATION
BY MR. HISSAM:

Q. Mr. McKown, my name is Mike Hissam. I
represent Justice Walker. You're not here today to
offer any specific testimony about Beth Walker, are
you?

A No, sir.

0. And if --

A Just the facts.

Q. And if someone -- well, let's focus on that,

for example. The exhibit that you showed about the
mid-year cut, that occurred before Justice Walker took

office; is that right? Well, let me help you out.

A. I'm not sure when she --

Q. She took office on January 1lst, 2017.

A. This happened in November of 'lé6.

Q. Okay. And if someone took office on January

1st, 2017, what fiscal year was that?

A. January 1lst of '177
Q. Right.
A. FYy '17.

MR. HISSAM: Okay. Thank you.

CHIEF JUSTICE FARRELL: Redirect?
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Your Honor.

questions,

another man

DELEGATE SHOTT: No direct -- redirect,

CHIEF JUSTICE FARRELL: Are there

any written questions?

Seeing none, does the House have

- another witness?

DELEGATE SHOTT: Your Honor, the House

Managers rest.

CHIEF JUSTICE FARRELL: Sir, you are

excused. The House has rested.

Counsel for Justice, do you have any

witnesses you wish to call?

witness was Beth Walker who testified yesterday.

Respondent,

MR. HISSAM: No, Your Honor, our only

Beth Walker, rests.

CHIEF JUSTICE FARRELL: All right.

Both parties have rested. Senator?

SENATOR OJEDA: Yes, Your Honor. I

just -- I can't hear your microphone through the

headphones.

SENATOR BLAIR: Right.
CHIEF JUSTICE FARRELL: How's that?
SENATOR OJEDA: Thank you.

CHIEF JUSTICE FARRELL: Okay. Both

The
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sides have rested. That means you have heard all the
evidence that's going to be presented in this case.

At this point, under the rules, we will
have closing statements. Are the House Managers
prepared at this time?

DELEGATE SHOTT: Yes, sir.

CHIEF JUSTICE FARRELL: You may
proceed, sir. 1I'll explain also that the House, having
the burden, has the right to open. There will be then
Justice Walker's counsel and then the House Manager
will close.

Turn that around.

I hear myself being repeated.

CLOSING ARGUMENT

DELEGATE SHOTT: Mr. Justice, Members
of the Senate. Common sense. Common sense. When I
heard those two words from our State Auditor yesterday,
it was like a bolt of lightning.

As you -- those of you who are lawyers
know - and those of you who aren't lawyers probably
suspect this - but oftentimes we who are lawyers -- and
I thought I was retired a few years ago, but no such
luck.

Those of us who are lawyers sometimes
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get tunnel vision when we're looking at facts. We're
looking for a statute or a regulation or something that
gives us a firm and direct -- direct answer to our
question. And sometimes common sense gets lost in that
-- in that effort.

You know, throughout the state of West
Virginia - today and other days - there are State
employees, who in order to do their duty, will work
through lunch - might even work late into the night -
all without any expectation of the taxpayers paying for
a lunch when they finally get a few minutes to take a
lunch.

Those of our Judiciary who are actually
out in the trenches do the same thing. They may hear a
case that's in trial and it carries over into the lunch
hour; they may have time to grab a sandwich; they may
not. But never with any type of expectation that the
taxpayers are gonna pay them -- pay for them for a
lunch.

And you can bet that the Supreme Court
has not allocated a single penny for those judges, for
those magistrates, to have lunch on those days when
they're forced by their schedule and their duties to

work through lunch or perhaps even into the late night
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hours.

And as Auditor McCuskey observed
yesterday, if that were the case, if our taxpayers were
expected to pay lunch for every public employee, every
member of the Judiciary who worked through lunch -
either as a matter of efficiency or a matter of
convenience to the litigants - the cost would be out of
the -- out of sight.

So this issue of the paid working
lunches is really a common sense issue as much as it is
a legal issue. And frankly, it just doesn't pass the
smell test.

If you examine the reason that this
practice started -- and let me start with Exhibit 85.
And hopefully, I'll have better luck with technology
today than I did yesterday. I'm beginning to develop
an allergy to -- for technology.

Exhibit 85 is a letter from the
Judicial Investigation Commission, the Chairperson
Ronald -- Ronald Wilson, that's -- who is the judge and
chairman, addressed to Justice Walker.

And if you look at the last page of
that letter, the last indented paragraph, he offers a

reason for this practice. He states, "However, as
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stated in one of the Court's recent responses to a
request under the Freedom of Information Act, the Court
has in recent years chosen to remain on the bench
without a lunch break until all arguments are
concluded, and as a convenience to litigants and
lawyers, thereafter a working lunch allows the Court to
finish consideration of the cases and other
administrative matters."

And he concludes that paragraph by
saying, "Thus I believe that Court-provided lunches
benefited the public by enabling the Court to continue
and complete its work promptly."

That apparent -- that apparently is the
reason that was given for these lunches. So the
question is: Is this really a reflection of a noble
purpose, the purpose being to avoid inconvenience to
litigants and benefit the public? Or is it more or
less a thinly-disguised excuse for a free taxpayer paid
lunch?

And I think the answer was revealed
after this abuse was discovered. And I mentioned when
we started this process, timing is everything. Timing
and context.

Timing. When did the public receive
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information about this practice? When was the
sunshine, the best disinfectant, shone upon this
practice? And that was after the FOIA request in
December of 2017, the request made by -- by Kennie
Bass.

And so if you go then to Exhibit 73,
this provides the answer to that question as to whether
this was a noble purpose or just an excuse.

Exhibit 73 is a letter to judge -- to
Auditor McCuskey from Barbara Allen, the Court
Administrative Director. And if you look at the last
page -- the second and last page of that last full
paragraph, she says, "As you probably know from the
media reports to which you allude in your letter, the
issue of working lunches is now moot inasmuch as the
Court has ceased the practice."

So in other words, there are no more
working lunches. The Court takes a lunch break, as it
always has, and the litigants are again inconvenienced.

If it were a noble purpose, I suggest
to you they would continue the working lunches but not
ask you or the other taxpayers to pay for them. They
would kick in like so many of us do here when we work

through lunch and we send someone out, we all kick in a
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little something.
In our Judiciary Committee room, we
have a little bucket that says "Snack Contributions"
and we use that, people kick in -- we go -- if we need

a sandwich or we need a snack, we send out and we get
it -- we take it from the snack bucket.

If there was a noble purpose here,
that's exactly what the Supreme Court would be doing.
If they really didn't want to inconvenience the
litigants, they would continue working through the --
through the arguments and then take their break, but
not ask you or the taxpayers to pay for it.

If you examine this issue even further,
the argument that they make is that it was limited to
days on when illitigants -- excuse me, litigants were
there for argument. But they also took lunches - if
you look at the exhibits - on days when they met to
discuss administrative matters, thus no litigants were
present on those days, just members of the Court.

Among the documents that you have --
and we -- we did produce, I think, five full notebooks
for those of you who prefer hard copies, and when you
deliberate, you'll have these -- those available. If

you look through those, you'll see that there are
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examples of administrative minutes that reflect what
actually goes on in those proceedings, and there are no
litigants present.

There's no one that's being
inconvenienced. It's the judges who are being
convenienced by having the taxpayers pay for lunches on
those days.

For example, if you would pull up
Exhibit D from Justice Walker's exhibits -- and this
has been referred to as the day on which Justice Walker
voted against recommended merit pay raises for about 60
employees, many of whom who were among the lower-paid
of the staff and many of whom had not had a raise for
over seven years.

Almost paradoxically, this is the same
day that the justices were treated to lunch from Soho's
at a -- at a cost of approximately $17.31. And you can
confirm that fact by looking at the chart that we
prepared about the lunches which is in your -- which is
available to you as Exhibit 174.

So the administrative conferences are
not -- are not excused by the explanation that they
were there -- they were done -- those working lunches

were done on those days to avoid inconvenience to the
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litigants. Because there were no litigants there.
Another thing that you can -- if you
fully investigate this -- this so-called free lunch --
free working lunch thing, is you can discover by
looking at the receipts, and those receipts are all

included in the documents at Exhibit 125 for your

review.

And if you took the time to look at
them -- and let me -- let me refer to one of those.

If you would, would you get Exhibit 125
and put up -- Walker 55 is at the bottom of that. That
would be 55 and at the top, it shows House 4 -- 000448.

We're just going to take one of these
receipts, otherwise it would take -- take us a long,

long time, and I want to point out a few things.
MR. NOVAK: Where at on that document?

DELEGATE SHOTT: You are at that

document?
MR. NOVAK: Where at on that document?
DELEGATE SHOTT: It's a one-page
document. At the bottom, it says "Walker 65" -- I'm
sorry, "55." And at the top, it's House 000448.

That's it.

MR. NOVAK: Where at on that document?
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DELEGATE SHOTT: Well, just display the
document, if you can. If you can get the full page on
there, that would be -- that would be fine.

That's good enough. Thank you.

All right. If you look at that
document, you will see several things. This is a form
that's filled out to -- to confirm the expenditure by
P-card of money for working lunches. You'll see on the
left-hand side a list of the -- for instance, the
sponsor, which is Mr. Garnes - who we've heard his name
mentioned - the location of the function is the
justices chamber; the date which is 9-13-17, that's
September of '17.

You'll see the total that was spent
that day, $171.00. You'll see the purpose down below
that, the conference. And I'll note, if you would look
at the Court's schedule that we've admitted previously,
you'll see that is a date that was scheduled for oral
argument.

You'll see the list of attendees, which
includes Justice Walker. Significantly, for some
reason, Justice Davis is not included. You'll see some
other names on there that were mentioned the other day:

C. Garnes, which is Chris Garnes, who was the person
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who presented the P-card; J. Gundy, who's the security
man, and as you under -- as you heard yesterday,
neither of those people are actually involved in the
decision of the argument that was made on the case that
was presented. Mr. Garnes essentially is the person
sent out to bring the meal back.

You'll see on the right-hand side a
copy - which was attached to the form - of the receipt
from The Block Restaurant and Wine Cellar, and if
you'll go down a few lines, you'll see the date, which
is November 13th, and significantly, you will see the
time that the meal was picked up: 11:31:46.

Now, why that is significant -- if
you'll remember, the testimony was that the judges
would work through the lunch hour and complete the
docket that day before breaking for lunch. If you look
at -- if you take the time to go through all of these
exhibits, you'll see that almost in every case, the
lunch was picked up before the lunch hour so it could
be delivered, presumably, at the lunch hour.

Also significantly, it raises a
question when you have a -- one of the justices absent
from the conference, whether or not any meaningful

discussion can actually take place during that lunch
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about the case when one of the members who is assigned
to decide it does not appear.

I'll let you do your own analysis of
that.

Also, let's remember that this was not
just a meal; it wasn't just a Big Mac; it wasn't just a
hot dog. These meals were ordered in and paid for by

the taxpayers from upscale restaurants throughout the

area.
If you'll look at Exhibit 124 -- I'm

not gonna -- I'm not gonna go completely through this.

Just to remind you what it's -- what it's about, this

is the exhibit that was prepared by the Legislative
Auditor who did an analysis of each of these lunches,
and listed by date, restaurant, number of attendees,
the total cost, and per -- average per post -- person
cost.

As I said, if you'll look through this
list, you'll see these are not fast food place -- fast
food places. You won't see any receipts from the
cafeteria located conveniently just underneath us,
basically.

Basically, they are upscale restaurants

like South Hills, Soho's, Paterno's, The Block. A2And
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some of these amounts actually exceed $20.00 a person
for lunch, which the taxpayers - as I indicated many
times - have paid for.

Those -- most of those meals were
clearly in excess of the recommended guidelines, GSA
guidelines, which were adopted by the Supreme Court in

its own travel policies, as was confirmed yesterday

by -- by one of the witnesses that we offered here
during the end of the day, who is the CFO of -- Sue
Racer-Troy, who was the CFO -- essentially the CFO of

the Supreme Court.

No legitimate reason has been offered
as to why these lunches should exceed those guidelines.
And keep in mind those guidelines apply -- apply to
meals that are received while on travel. These meals
were taken while here in the Capitol, but no legitimate
reason has been offered why they should be exempted
from those same guidelines.

As hard as I tried, I was unable to get
Justice Walker to admit that there was anything wrong
with this practice. The best I could get from her was
that it was not illegal. Consistently, she used that
term, "It's not illegal."

Now, I will concede to each of you that
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we have -- we, as the Legislature, have not expressly
adopted a statute that says you get a $136,000 salary
and absolutely no free lunches. Perhaps we were naive
in not assuming that the Supreme Court would be so
arrogant as to think that they were entitled to free
lunches when they were doing their jobs. But there is
no statute.

I would argue with you that anyone who
analyzed our Constitutional provision which vests in us
the ability to set a limit on salaries, and West
Virginia Code 51-1-10a, which -- where we actually set
that salary at $136,000, anybody who looked at those
two provisions would have been concerned that anything
over and above that would violate the spirit, if not
the letter, of the law.

And our provision -- our position is
that it's not only illegal; it's unethical under the
provisions of the Ethics Act which the Legislature has
passed which prohibits using a public office for
private gain.

Now, there may be some issue - although
it hasn't been raised here today - whether the Ethics
Act applies to everyone in State government except the

Supreme Court.
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But I would suggest to you, and I read
the -- to the witness, to Justice Walker, the preamble
to the West Virginia Code of Judicial Conduct which the
Court itself has adopted, which states in Paragraph 3,
"The West Virginia Code of Judicial Conduct establishes
standards for the ethical conduct of judges and
judicial candidates."

And "it is not intended as an
exhaustive guide for the conduct of judges and judicial
candidates, who are governed in their judicial and
personal conduct by general ethical standards as well
as" by "the Code."

Isn't it logical for any thoughtful
person to conclude that the Ethics Act which governs
all of us and every public employee would constitute a
general standard, general ethical standard, as
contemplated by that Code Section?

So I think that what we've done in this
short trial is expose for everyone - not just you all,
but the public who's paying attention - what a scam
this practice was. Unfortunately, although Justice
Walker testified in relation to the firing of Steve
Canterbury that she knew within two days of taking

office that there were problems with the HR policy, she
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apparently was not seriously concerned about this free
lunch policy. That's disappointing.

She continued practicing -- or
participating in the practice through October 31st of
2017, and didn't participate in November because she
had to leave town -- be out of town.

Only after she learned of the FOIA
request on -- that was made on December 5th by Kennie
Bass -- and that is in your -- in your materials at
Exhibit 104, is the extensive Freedom of Information
request Mr. Bass filed, which includes on Paragraph 3,
"Any and all charges for meals purchased using public
funds for the justices and clerks during 2016 and '17."

So only after that request -- that
request was made and transmitted among the justices did
Justice Walker seek to repay for the lunches that she
and her assistant had received.

If you'll look at Exhibit O -- if you
wouldn't mind putting Exhibit O up, please.

Exhibit O is an e-mail from Justice
Walker to Sue Troy, and basically it says, "When you
complete a calculation of the Court's spending on meals
brought into the Capitol for the justices and their

staffs in 2017, and before that information be shared
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in response to a FOIA request, can you share that
information with us?

Assuming it is permissible from a
legal/accounting perspective, I will be writing the
Court a personal check for one-fifth of the total."

Which she did do toward the end --
toward the end of that month. But it was significant
to her to make sure that was done before the
information was provided in connection with the FOIA
request.

And as I suggested in my -- in my
opening statement, one of my favorite statements is
"The true measure of character is what you do when no
one's looking." And now, we see someone was looking.

One other thing I just want to comment
on that kind of burned me up at the time it occurred
was this effort by the JIC, the Judicial Investigation
Commission, its press release that occurred during the
midst of the investigation that was undertaken by the

House Judiciary Committee.

That's -- that is Exhibit 106, Exhibit
106, and I want to highlight for you the -- what
appears to be one, two, three -- the fifth paragraph in

that press release. This was a press release that was
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issued and disseminated among the media and appeared
all throughout the state, and I'm going to read to you
that paragraph, because I think there's some
interesting inconsistencies in that paragraph.

It states, "JIC policy is not to
acknowledge the existence of complaints against
judicial officers until probable cause has been found
to issue a statement of charges or an admonishment."

I'll stop there for a minute. In other
words, no one is supposed to know there's actually been
a charge filed if that policy is adhered to.

And then it goes on to read, "We are
taking the unusual step," the unusual step, "of making
our findings public in these cases because the Supreme
Court Justice are the highest judicial officers in West
Virginia. It's important for the public to know that
allegations against them have been thoroughly
investigated and that they have been cleared of
wrongdoing."

Now, think about that for a minute.

The first sentence said, "It's our policy not to tell
anybody we've opened a file and are investigating." So
if they followed that policy, no one would know to

begin with.
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The second and third sentence is --
basically said, "We're taking this unusual step" - I
used the word, I think, "unprecedented step" - "that
we're gonna tell you about something you didn't know
about because we closed the investigation on them and
cleared them of wrongdoing."

Does that make any sense at all? Does
that make any sense? "You shouldn't know about it, but
we want to be sure you know we closed the file."

I'll let you draw your own conclusion
as to the timing and the intent of that particular
press release.

I'm not going to say a whole lot about
the -- the contracted legal opinion. It's not a lot of
money, $10,000, but as an attorney and someone who
voted for Justice Walker as a candidate, it was very
disappointing to me that someone who most people think
when they vote for is elected to hear cases and write
decisions -- and if you ask the average person, what
they would think these Supreme Court Justices do.

Apparently, there was a shortage of
staff, something most of us have experienced one time
or another. But in most cases, don't we just buckle

down and do it ourself? Don't we work long hours into
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the night, maybe even on the weekend, to get the job
done?

If you look at the invoice that was
produced from -- from the Clerk who prepared this --
from the contractor who prepared this, you'll see the
bulk of the work was done during the Memorial Day
weekend.

And if you compare that with the Clerk
of the Court's calendar, you'll find that the Court was
closed the entire week. There was nothing scheduled.
Let me put it that way: There was nothing scheduled on
the Court's calendar that entire week of Memorial Day.

And i1f you would analyze the number of
hours that this particular person took to do the work
and you'd subtract from that travel time and the time
that she actually consulted with Justice Walker, you
would find it works out to be somewhere between 50 and
60 hours. Which in a lump sum, would certainly seem
like a lot. But scattered over the Memorial Day week,
it's manageable for anybody who's really wo -- willing
to work hard. And more importantly, someone who's

really interested in saving the taxpayers money.

Talk -- I want to talk a minute about
the renovations. I know that there's been a lot of
Realtime Reporters, LLC 300
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talk about that, and we've produced a number of
different exhibits about those renovations.

The purpose of our testimony today was
to put that in perspective, the timing of that in
perspective. It was not to suggest that Justice Walker
had anything to do with the revenue shortfalls that we
were experiencing, but it was to provide context within
which -- in which decisions were made that have to be
questioned. Decisions to spend money that elsewhere in
this state folks were being asked to tighten their
belt.

We had Mr. McKown discuss for you
Exhibit 134. I'm not going to go through that in
detail. That was a analysis of the mid-year cuts that
were made in November of 2016. As he indicated, the
mid-year cut of 2 percent really has a greater effect
than that because it's halfway through the budget year.

You can actually go into this chart,
and if you wish, see how much your local higher
education institution or school board -- your -- well,
local education institute had to -- had to feel the
pain. But I know most of you felt that pain
individually when you had to hear from your school

board members or your local colleges about how that
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hurt.

You lived that cut. That's part of the
context of this. Keep in mind, as Mr. McKown said,
things weren't so bad leading up to about 2015, but
after that became pretty bleak, and nearly everyone was
asked to sacrifice. Nearly everyone, except the
Supreme Court who went along their merry spending ways.

That's important context, a judge --
the expenditure of $130,000 to renovate an office that
had only been -- only six years earlier had been
renovated to the tune of about $265,000.

Also, it's important to remember that
-- if you look at the invoices that make up those
expenses -- and those invoices are available in several
different places: Exhibit 54 in your binders have a
good summary, and then each individual invoice that you

can look at. Exhibits 129 and 130 actually have

pictures of some of the items that were -- which were
purchased.

And let me -- let me ask -- let's go to
that. Exhibit No. 130 -- would you please put that up?

Exhibit No. 130 is a multi-page
exhibit, and the significance of it, this is plumbing

fixtures that went into the private bathroom of Justice
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-- of the office assigned to Justice Walker. You'll
see that there were fixtures totaling $3260. It does
not include that mirror that appears in one of the
pictures that was $724.50.

But if you look on the second page,
you'll see a picture of the faucet, the fancy faucet,
that went in which was about $418.00.

This is the kind of information that's
available if you want to get into that. It gives you a
sense of the cosmetic nature of a lot of the changes
that were made to this office that was, by all
accounts, functional at the time Justice Benjamin left
it.

He had, certainly, utilized it for six
years, at least six years. The restroom facility
apparently was adequate for his uses, in spite of the
fact that there were two faucets instead of one.
Horrors.

These changes were cosmetic. They
weren't functional. They were cosmetic. They were
done essentially for the benefit of one person, not for
the benefit of your constituents.

Not something you would be doing if you

were concerned about the pain that your constituents
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were feeling as a result of all these cuts.

Not something you would continue on if
you were concerned about the various cuts that had been
made to the -- to the budget in the 2018 year, the
drastic cuts to higher education, to public education,
to all the various agencies.

Not something that you would -- would
do if you were -- if you were sincerely interested in
retaining the trust of the public in your branch of
government.

There was a question posed yesterday
that caused me to think a little bit last night and
interrupt what little sleep I got, and that was a
reference to Article III, Section 20 of the Bill of
Rights of our Constitution which is titled Preservation
of Free Government, and it states, "Free government and
the blessings of liberty can be preserved to any people
only by a firm adherence to justice, moderation,
temperance, frugality and virtue and by a frequent
recurrence to fundamental principles."

That caused me to reflect on how in the
world we got to where we are today, when one branch of
government seems to be infected by an atmosphere of

entitlement, cavalier indifference to the protection
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and expenditure of public funds.

How could such an atmosphere have been
created? How have we -- how have we come so far from
that statement of purpose in the Bill of Rights?

One would think -- would one not think
that a salary of $136,000 a year, eligibility to
participate in very generous pension program - which I
think most of you know is one of our best-funded
programs - and four months of vacation -- one would
think that would be enough. But somehow, it wasn't. I
don't get it.

I invited Justice Walker to basically
set the standard for this process when I referred her
yesterday to two of the cases that were in our
materials that were involving disciplinary proceedings
against attorneys, and I asked her whether or not the
standard that had been set -- and I hope you remember
this; those -- those cases are in the materials.

I asked her, "If that's the standard
for the typical attorney, would you expect that the
standard for judicial officers for ethical violations
would be any less, would you hold them accountable to
the same standards," and she basically said, "Yes."

And those standards are really a
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three-part test: What steps are appropriate to punish
for a violation? And in this case, apparently Justice
Walker is suggesting to you that a sincere apology -
and I don't doubt her apology is sincere - and offering
to repay for the lunches should be sufficient
punishment, along with having to endure what's an
embarrassing trial.

You may think so. I noted when she was
asked by one of your questions whether she was willing
to repay for all the excessive spending on her office,
the answer was, "No."

The second test, the second question
that's asked, is whether the discipline imposed is
adequate to serve as an effective deterrent to other
judges. That's the second question that needs to be
asked.

And finally, and maybe more -- and most
importantly, whether the discipline is adequate to
restore public confidence in the ethical standards of
the Judiciary.

Those are the three tests, and
basically Justice Walker agreed that was an appropriate
test to apply in this case.

I began my remarks in my opening
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statement to you about -- with a gquote from James
Monroe, which I still think is very pertinent. In that
quote, he basically analogizes or explains the reason
for the impeachment process in that the Legislature
basically -- and here's his -- here's his language:
"occupies that ground which the people themselves would
occupy, and that through the Legislature, as occupying
the place of the people, the whole movement will be
controlled and every branch made subservient to their
will," meaning the will of the people.

Today this is the people's ground. You
occupy it for the people. They can't hold Justice
Walker accountable for another ten years. For another
ten years. And only then if she serve -- if she
decides to run again.

But today, and for them, and only
today, you can hold her accountable. Thank you.

CHIEF JUSTICE FARRELL: Counsel for
Justice Walker.

MR. HISSAM: Thank you, Mr. Chief
Justice.

CLOSING ARGUMENT
MR. HISSAM: May it please the Court.

And to the members of the Court of Impeachment, thank
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you. You have paid careful attention during this
trial. You have listened to the witnesses' testimony
and paid close attention to the documents.

There's been a lot of criticism of this
body. There's even been lawsuits filed suggesting that
this is a runaway jury, an overly political process, a
kangaroo court. We don't agree with that. We have
faced this body because we think this is the proper
forum. It's the forum in our Constitution for judging
whether a Constitutional officer can be removed from
office.

And I think it's significant that
Chairman Shott invites you to judge Beth Walker, but he
never actually vocalizes the request. He never puts in
words what he asks you to do with your vote.

He asks you to vote to remove a
Constitutional officer elected by the people of this
state from office. That's what we're here to do.

And this is a historic occasion, and
this is very much a situation that is unique. There
haven't been these trials. There haven't -- there
isn't a standard to apply. And because of that, we
think the easiest thing to do is to - as I said in the

opening - talk about the facts.
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And that's what we're here to do this
morning. I want to start with the timeline. The
simple fact that Beth Walker took office on January
lst, 2017. And we've heard an awful lot about other
justices and other events and policies and procedures
and perhaps misconduct that occurred before that point.

But you're here to consider January
1st, 2017 to the present. We focus on that with
respect to many issues, including the lunches. And we
focus on what happened in that time period. What was
brought to Beth's attention? What was put on her
radar? What did she do in response?

Chairman Shott agreed yesterday in his
opening statement that Beth didn't cause this
environment, but that she was quick to join the party.
I would submit to you that this was no party she
joined. You can see that from her testimony. You can
see that from the e-mails.

This was more like a dysfunctional
family that she joined. And like many dysfunctional
families, they didn't always get along. She raised her
concerns; she got into arguments with the other
justices. She voted against what they were going to

do, and she was a single lone justice in the minority.
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She was never Chief Justice. They
wouldn't let her be Chief Justice. And -- and who are
the other people in this family that were responsible
for how the Court functioned? Well, they were the
administrative directors.

For a long time, that was Steve
Canterbury. He only overlapped with Beth for about two
days, three days tops. Then there was Gary Johnson.
There were in-house lawyers. There had been many other
chief justices. Until Allen Loughry took over as Chief
Justice and they announced this new four-year term, the
chief justice had rotated every year.

But you didn't hear from any of those
other chief justices. The House Managers didn't call
the administrative directors: Not the current one, not
Mr. Johnson, not Mr. Canterbury. They didn't call any
of the in-house lawyers who were responsible for the
policies or procedures.

So what did you learn about what we --
what we did learn about the organization was Beth made
an analogy to a corporation. She said, "The Supreme
Court's like a board of directors; the Chief Justice is
like the CEO; the administrative director is like the

COO, " the chief operating officer. And I would submit
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to you that it was kind of like a small privately-held
family business, because there were a lot of disputes
and it was a dysfunctional family.

And despite all of those problems, Beth
wanted to be Chief Justice. But what happened when she
wanted to be? She was told by her colleagues she
didn't have enough experience, that she didn't have the
institutional memory that they had on the Court.

Well, we would suggest to you that
those years of experience are part of the problem. The
long-time service on the Supreme Court, all of this
time spent in State government, didn't help the people
who were in charge of the Court run it efficiently. It
didn't help them run it like a business, which is what
Beth wanted to do.

We see this quite clearly on the issue
of raises. Beth resisted the raises. I'm not going to
bring them up to you; our exhibits are very simple.

You can look at them. They're online. We only have 27
exhibits. But look at Exhibit C.

That's on the May meeting when she
resisted the raises in administrative conference. She
was out -- she was outvoted.

Three days later, the issue comes back
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- this is in Exhibit D - again, she's outvoted. She
states her concerns. There are five of them; they're
listed out in the minutes of the meeting.

Look at Exhibit D; look at page 2.

Look at what she said. The last reason for her
resistance to these raises, "The State's current
financial circumstances." She wasn't ignoring that
situation; she wasn't ignoring what Chairman Shott
calls "the context."

She was saying, "We shouldn't do this."
But -- and then look at the exhibit. The exhibit to
that document has lists of the raises. And you can
look for it yourself and you can look at what kind of
raises that the Court, led by Chief Justice Workman,
wanted to give.

I look at an individual employee where
she proposes a $13,000 raise, a $4,000 raise, two on
the next page at $7800. One with a raise of $31,000.

Beth voted against all of these raises,
and they still went into effect. And why did that
happen? Because she was outvoted. The issue of raises
shows why Beth supports a Constitutional amendment.

She supports a con -- the Constitutional amendment

that's on the ballot this fall to wrest control over
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the budget with this body, with the Legislature.

She -- she will support that, and she
absolutely is aware of the painful budget cuts that
have existed in this state, and she is certainly aware
of the fact that the body that sets the budget, that
should also include control over the Supreme Court.

I do want to talk a minute about
Justice Benjamin's office, which Chairman Shott says by
all accounts was functioning. Except for the fact that
it didn't have proper lighting to work; it didn't have
a desk; it didn't have an office chair; it didn't have
a writing service except for this bizarre Ernest
Hemingway globe table that no one could actually work
around.

And we reject as a premise that no work
needed done to the Justice's office. These are
important places. They may not be accessed by the
general public who can just wander in, but they are
important places where important work is done.

Every federal and state court in the
country, including every appellate court, invests money
in the areas where the justices and their law clerks
work.

And she was trying to build a chamber
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that would fit within the Capitol and last for the 12
years she was going to be there, including the 10
remaining, and after her occupant -- the next occupant
was in that office.

She wasn't going to take any of the
furniture with her. And let's go through, on Justice
Benjamin's office, Exhibit 135 -- you saw this up on
the screen yesterday. There's a section called
Furniture and Decor with items listed in red that show
the items that Justice Benjamin took with him.

Almost $12,000 worth of -- just three
arm chairs that cost $12,000 are presumably in his home
now. An office chair. A desk. A cabinet. An
ottoman. You heard Beth testify that there are other
items that aren't in red that cost some significant
money, $3600 to reupholster a sofa. It wasn't in there
either.

You saw the pictures for yourself.
Where is this stuff?

And while we're looking at these
documents, we heard yesterday about this Silling &
Associates, and you heard the Legislative Auditor's
representative, Justin Robinson, try to suggest that

well, maybe -- maybe these Silling & Associates bills
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had something to do with Justice Walker, but when my
colleague came up here, Mr. Ritchie, and asked him, he
admitted, "Well, that's not quite right."

Because if you look at the Legislative
Auditor's Report - and this is Exhibit 102, page 10 -
you see that Silling billed a total of $374,000, and in
fact there's a footnote that there was only one charge
for 450 for work on Justice -- $450.00 for work done on
Justice Walker's chambers, and we know exactly what
that was for. So it's not unexplained.

If you read this section of the
Legislative Auditor's Report, you will find that there
is $370,000, and by process of elimination, it belongs
to Justice Benjamin's office and Justice Workman's
office. And there's not been any explanation of that.
There hasn't been any explanation of that. But it
doesn't belong to Justice Walker.

And for that matter, where is Justice
Benjamin? The House Manager subpoenaed him to be here
this morning at 9:00 a.m. Did they release him from
his subpoena? Where's Mr. Canterbury? What concern
did they have about what you were gonna hear about
their conduct, about their testimony, about the lack of

things that Beth Walker did?
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You can only draw the conclusion that
they didn't have any fire to bring against Beth Walker
and her conduct in office.

Let's be clear, though. There does
need to be oversight of -- by the Legislature, of
justices' office renovations. There needs to be a
master plan. There needs to be the Constitutional
amendment.

There needs to be something to ensure
that what we have over there in Justice Davis's office
doesn't happen again and that we have a coherent Cass
Gilbert design for this beautiful and historic
building.

It's clear that the justices ought not
be able to run off with their furniture and that there
ought to be some oversight, and Beth supports that.

Well, let's talk briefly about the
lunches, although Chairman Shott talked about it for
quite some time. Beth stopped paying (sic) the lunches
because it wasn't right. You heard her say that.
Chairman Shott just said that he couldn't get Beth
Walker to admit it was wrong. That is simply not the
case. You heard her express her regret; you heard her

say that it's not appropriate.
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If you doubt that, go back and watch
the video of her testimony. And let's also be quite
clear. The taxpayers aren't out one dime for Beth
Walker's lunches. She paid the money back, and she's
the only one to do so.

And we heard this thing about the
Judicial Investigation Commission, the JIC. Beth
Walker didn't control the JIC. She didn't -- we're not

here to judge them, and she didn't control whether or
not they made that press release. She didn't write
that press release.

We're not here to talk about the JIC or
Judge Wilson's conduct in charge of the JIC. We are
here to talk about Beth Walker.

We heard all this mention of fast food
places and GSA per diem lunches. Why does that matter?
Beth Walker agrees that the lunches weren't appropriate
and she paid the money back. She agrees that the
policy against lunches ought to be enshrined in court
policy for the whole court system. But can she impose
that policy herself?

You heard Sue Troy yesterday testify,
"No, it doesn't work that way." She's never, in six

years, seen a justice set a policy by herself.
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So let's look at Article XIV, the
Article in front of you. And let's look at the
numbered -- at the lettered paragraphs, A through G.
Ask yourself, at the end of Mr. Shott's closing
statement, at the end of this brief trial, what have
you heard about Beth Walker in Paragraphs A through G?

Paragraph A is travel policies prior to
October 2016. You didn't hear anything about Beth
Walker on that, because she wasn't on the Court then.

Paragraph -- Paragraph B is the
reporting of taxable fringe benefits on W-2s. You
didn't hear anything about Beth Walker's involvement
with that.

Paragraph C is auditing of State
purchasing cards. What did Sue Troy testify to? She
wasn't involved. Beth wasn't involved in purchasing
cards.

Paragraph D, home office policies. Did
Beth have a home office pol -- home office? No. Was
she involved in home office policies? No.

Paragraph E, State automobiles. Did
Beth use a State auto -- automobile? Did she check it
out? No.

Paragraph F, inventories of State
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property. Wasn't involved in that issue.

Paragraph G, purchasing procedures and
containment methods, she wasn't involved in that issue.
She was a lone justice who was never given the
opportunity to be chief. She couldn't implement
policies on her own.

These are the House Managers' Articles.
This is their case. These are their allegations. What
did they show you to prove Paragraphs A through G
against Beth Walker?

Instead, we've heard about basically
four areas. Lunches - occupying the vast majority of
Chairman Shott's time this morning - were paid back.

Office renovations. Chairman Shott
didn't devote much time to that. We've explained that
issue to you.

On both of these, Beth has testified.
You heard it herself. She's sat down there, she's
embraced this process, she has faced this body, and she
told you that what she did was wrong, she made
mistakes, she tried to fix those mistakes. She regrets
them.

The third issue is the one-time hiring

of a temporary law clerk. I'm not gonna spend a lot of
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time on this. I respect Chairman Shott greatly, but
he's never served as a law clerk. He's never had to
write judicial opinions, to the best of my knowledge.
It is hard and difficult work. 1I've done it for two
different federal judges. It takes time. It's a
collaborative process. It's important to establish the
rule of law and communicate with the parties and the
Court.

Policies and procedures is the last
issue, and I submit to you that that's really what is
getting -- is being directed at in Paragraphs A through
G of Article XIV. But as we just discussed, you
haven't heard testimony against Beth Walker on those
issues.

Really focus on what the standard is
that you're being asked to apply. Chairman Shott has
mentioned these lawyer discipline cases. Well, there's
two problems with that. Number one, she hasn't been
disciplined by the bar. We're a self-regulating
profession, just like doctors and dentists and
pharmacists. We regulate ourselves through the Office
of Disciplinary Counsel and the Supreme Court.

She hasn't been imposed and nobody has

seriously suggested that she committed any violation of
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the Rules of Professional Conduct.

Second problem with that theory, it's
not in the Constitution. It's not in the Constitution
as the standard for the removal of a public
officeholder.

As a judge, Beth Walker has lived by
the text, by the text of that document and the text of
the United States Constitution.

Let's do that here. Rather than import
some procedure from lawyer discipline that doesn't
belong here, let's all live by the Constitution. And
that's the standard that is set.

It is not what we heard yesterday out
of Mr. Robinson's mouth: Best practices. We aren't
imposing that standard on a public officeholder. You
won't find the phrase "best practices" in the West
Virginia Constitution.

Think instead about Beth's conduct in
office. What has Chairman Shott acknowledged about
Beth's conduct there? What has he acknowledged about
her good deeds? Has he omitted her efforts to save the
State money, her attempts at the Supreme Court to right
the ship?

Think about what you heard from Sue
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Racer-Troy on this issue of drug co -- drug court, drug
court and P-cards being used to purchase gift cards. I

walked up here and I asked Ms. Troy, "Did I hear you
right? What happened?"

"There was a concern raised by the
Auditor" -- you didn't hear Ms. Kauffman ask the
Auditor about this.

But Ms. Troy testified there was a
concern raised by the Auditor, number one. Number two,
expressed her concern. And number three, for once, she
finally prevailed on her colleagues to stop that
practice.

That's the pattern that you see of
Beth's conduct and behavior. It matches with what you
heard out of her own mouth and her testimony yesterday.

Think about what I said in my opening.
She is human. She made mistakes. Think about the
timeline here of January through the summer, when she
wasn't there and there were no lunches being provided
and these issues, to November when her husband drove
himself to the emergency room with -- with a heart
attack and had surgery and she had to recover.

Think about that timeline, and how she

comported herself in that time in office. Did she make
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mistakes? Sure. She's told you she did. She regrets
them. She's expressed her remorse.

What we're really talking about is a
time period of about nine months. And think about your
first nine months in any job. Think about your first
nine months in this job.

She was trying to learn the job. She
was trying to right the ship. She was trying to
improve things. She still thinks there's more work to
be done. That's why she supports this Constitutional
amendment. But she hasn't done anything, under the
text, under the Constitution, to justify her removal
from office.

Thank you.

CHIEF JUSTICE FARRELL: Mr. Shott,
rebuttal?

FINAL CLOSING ARGUMENT

DELEGATE SHOTT: Mr. Justice, members
of the Court of Impeachment. I'll agree with
Mr. Hissam on one thing: Look at the documents. Take
some time and look at the documents. But when you look
at them, pay close attention to the date on which the
document reflects the action or the matter was taken.

As I said, probably too much for you to
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-- to bear. What's important is what happened -- what
someone did before anyone was looking, because --
because so much of what's happened here is a result of
the inquiries made by the press, the pub -- the
publicity that flowed from that. What did Justice
Walker do before people were watching?

Regarding the Articles of Impeachment,
conveniently, Mr. Hissam has overlooked the first
paragraph of those Articles. Keep in mind, those
Articles were drafted to encompass all of the justices,
and it reflects a variety of activities, but most
importantly, the first paragraph talks about reckless,
lavish spending. It refers to renovations of offices,
the meals. All of that's in the first paragraph.

And you've heard multiple, multiple
evidence of -- of activities that reflect in that first
paragraph. I can't help but think that this -- this
defense reminds me of my golf game. And I apologize to
the female members of the Senate, because men -- men
always tend to analogize to some kind of sports
analogy.

I am a golfer in the loosest term. I
play no more than twice a year. And although I've been

playing for many years twice a year, I have to think -
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and the people that play with me agree - I'm a --
basically a beginner. I play because I like to get
outside and I like to be with my friends, and when you
have friends that know they can beat the tar out of
you, you often have many friends.

So I do play occasionally. I am a -- I
am, in many respects, a rookie, and my strategy when I
play now is to negotiate as many mulligans as I can
get. And those of you who don't play golf, a mulligan
is simply a do-over.

You make a bad shot -- in my case, the
-- I hit a tee shot, the ball dribbles off the end of
the tee, maybe luckily gets to the women's tee, I ask
for a mulligan. Typically, even among friends, you get
one mulligan on the front ba -- front nine and one
mulligan on the back nine and that's it. Not me.

I have managed to negotiate as many as
five mulligans. And that's why this reminds me of my
golf game. Here we go:

"I'm sorry. At a time when public
education is feeling the pain of a nearly $13,000,000
cut, I got sucked into the working lunch scam and only
stopped when I was about to be caught."

"Don't worry, you're a beginner, take a
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mulligan."

Let -- "You know, at a time when higher
education was feeling the pain of a nearly $7,000,000
cut, I spent $10,000,000 {sic} of taxpayer money to
farm out something that I could have and should have
been able to do myself.™"

"It's okay, take another mulligan."

"But I'm really sorry that at a time
when cuts to the 2018 budget cost public education
$22.7 million, higher education over $19,000,000,
Public Employee Retirement System over $12,000,000,
PEIA nearly $13,000,000, I'm sorry that I spent
$130,000 of taxpayer money to an office that had been
thoroughly renovated just six years earlier at a cost
at that time of nearly $265,000 and which was
functional for my use."

"No problem, take another mulligan."

How many mulligans does she get? How
many mulligans does she want? And more importantly,
how many mulligans do you think the people that you
represent think she deserves?

When I was here before you on September
l4th to -- to submit a proposal, I said to you that I

thought there was some benefit to allowing two of our
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justices to continue. I meant that. I think there is
some benefit. But in -- with every benefit, a cost
accompanies that.

There's a cost/benefit analysis that
has to be made, and you all will be making that -- that
analysis. If the ultimate goal is to show some -- some
degree of mercy, then obviously the decision is easy.

If the ultimate goal is to assure that
public trust is restored in our Judicial Branch, then
there's three questions that I would suggest you ask
yourself.

Question No. 1: Has the public lost
trust in the Supreme Court? I would suggest to you if
you were asking me based on what I'm hearing from my
constituents, what I'm reading in the paper, that's an
easy answer. It's almost a rhetorical question.

In some cases, the confidence has not
just been lost; it's been shattered. And
unfortunately, there are a lot of victims of that, a
lot of victims. This is a sad situation. One group of
victims is actually the members of the Judiciary
themselves other than the five Supreme Court Justices.

They're collateral damage. They're the

people in the trenches working every day who don't have
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an expectation of special treatment, who don't have
money to throw around on frivolous cosmetic changes to
their office. Those folks have been affected. They
are, indeed, collateral damage.

Second question: If you believe the
answer to the first question is yes, has Justice
Walker's performance, while no one was looking,
contributed to that?

And finally, if the answer is yes, will
keeping her on the Court for ten more years help or
harm efforts to reconstruct that trust and confidence?

It all boils down to this: If you
believe that Justice Walker's performance while no one
was looking satisfies you and satisfies the confidence
that was placed in her by the voters who elected her to
this special position, if retaining her on the bench
for ten more years will help restore that trust, then
by all means, reject this Article of Impeachment. By
all means.

On the other hand, if based on what
your constituents have told you and what you believe
after hearing the evidence, you doubt that retaining on
Justice Workman -- Justice Walker on the bench for ten

more years will help restore the trust and confidence
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of the public, then you should vote to sustain this
Article of Impeachment.

Thank you.

CHIEF JUSTICE FARRELL: Thank you.
Thank you, Counsel. Both sides were very professional,
and I thank them for their work in this case.

I'll note under Rule 26, one of our
members - one of your members - was not present
yesterday. He has represented to the Chair that he did
view the proceedings online and requests the Senate
President to determine his eligibility to participate
in deliberations and voting in this matter.

Rule 31 requires that two-thirds of you
would vote in the affirmative to impeach Justice
Walker. If there is less than two-thirds of those
elected, which is 23, then the amendment -- the Article
of Impeachment shall be rejected.

Under Article -- Rule 32 of the Rules
of Impeachment, at this time I'll entertain a motion
for the Senate to dissolve into the Court of
Impeachment to begin deliberations.

Do I hear such a motion?

SENATOR WOELFEL: So moved.

CHIEF JUSTICE FARRELL: Senator from
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Cabell moves. Everybody in favor, please vote yes;
those opposed, vote no. This is to dissolve into the
Court of Impeachment.

It's a roll call vote. Please vote.
Clerk will prepare the machine. While the Clerk
prepares the machine, I'll ask counsel to ensure that
the Clerk's office has your cell phone numbers and
locations so that the Clerk can notify you when they
return with a -- deliver a --

(The Senators voted.)

CHIEF JUSTICE FARRELL: Has everybody
voted? If so, the Clerk will close the machine,
ascertain the results.

On that question, 28 yeas, 5 nos. I
declare the Court of Impeachment now dissolved into
conference.

I'll ask the Sergeant of Arms to clear
the chamber of all people who are not members,
including the galleries.

I'll ask the Clerk to secure all audio
equipment so that no recording is made outside the
presence. And I'll ask the Senate President to resume
the Chair and take charge of the deliberations.

(The Senators began their deliberation
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at 10:31 a.m. and at approximately

1:00 p.m., the proceedings continued as

follows:)

CHIEF JUSTICE FARRELL: Senate will be
in order. The Chair has been informed that the Court
of Impeachment has deliberated and is now prepared to
vote on the question of impeachment.

An aye vote is in favor of impeachment;
a no vote is to reject the Article against the Justice.

The Clerk will prepare the machine.

Have all Senators voted? Have all
Senators voted?

If so, Question: 1 yes, 32 nays. 1
declare the impeachment rejected and the Justice has
not been impeached.

This matter is concluded at this time,
this Court of Impeachment.

Senate President? Majority leader?

SENATOR FERNS: Yes, Your Honor, I move
that we dissolve into the -- or resolve the -- dissolve
the Court of Impeachment and return to Senate
proceedings.

CHIEF JUSTICE FARRELL: The Court of

Impeachment is dissolved. We'll notify you starting
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future Courts of Impeachment.
Parties are excused.
(The impeachment trial was concluded
against Justice Walker.)
---000---
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STATE OF WEST VIRGINIA,
COUNTY OF KANAWHA, to wit:

I, Teresa Evans, Registered Merit Reporter and a
Notary Public within and for the County and State
aforesaid, duly commissioned and qualified, do hereby
certify that the foregoing proceedings were duly taken by
me and before me at the time and place and for the purpose
specified in the caption hereof.

I do further certify that the said proceedings
were correctly taken by me in shorthand notes, and that
the same were accurately written out in full and reduced
to typewriting by means of computer-aided transcription.

Given under my hand this 4th day of October,

2018.

TERESA EVANS, RMR, CRR
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