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(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehicles titled in the name of the qualified applicant.

(B) The division shall charge a special initial application fee of
$10 in addition to all other fees required by law. This special fee
shall be collected by the division and deposited in the State Road
Fund.

(C) The division shall charge an annual fee of $15 for each
special registration plate in addition to all other fees required by
this chapter.

(47) The division may issue special registration plates to
members of Lions International as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner in
consultation with Lions International for any number of vehicles
titled in the name of the qualified applicant. Persons desiring the
special registration plate shall offer sufficient proof of membership
in Lions International.

(B) The division shall charge a special initial application fee of
$10 in addition to all other fees required by law. This special fee
shall be collected by the division and deposited in the State Road
Fund.

(C) An annual fee of $15 shall be charged for each plate in
addition to all other fees required by this chapter.

(48) The division may issue special registration plates
supporting organ donation as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner which
recognizes, supports, and honors organ and tissue donors and
includes the words “Donate Life”.

(B) The division shall charge a special initial application fee of
$10 in addition to all other fees required by law. This special fee
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shall be collected by the division and deposited in the State Road
Fund.

(C) An annual fee of $15 shall be charged for each plate in
addition to all other fees required by this chapter.

(49) The division may issue special registration plates to
members of the West Virginia Bar Association as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner in
consultation with the West Virginia Bar Association for any
number of vehicles titled in the name of the qualified applicant.
Persons desiring the special registration plate shall offer sufficient
proof of membership in the West Virginia Bar Association.

(B) The division shall charge a special initial application fee of
$10 in addition to all other fees required by law. This special fee
shall be collected by the division and deposited in the State Road
Fund.

(C) An annual fee of $15 shall be charged for each plate in
addition to all other fees required by this chapter.

(50) The division may issue special registration plates bearing
an appropriate logo, symbol, or insignia combined with the words
“SHARE THE ROAD” designed to promote bicycling in the state
as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehicles titled in the name of the applicant.

(B) The division shall charge a special initial application fee of
$10 in addition to all other fees required by law. This special fee
shall be collected by the division and deposited in the State Road
Fund.

(C) An annual fee of $15 shall be charged for each plate in
addition to all other fees required by this chapter.
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(51) The division may issue special registration plates honoring
coal miners and the coal industry as follows:

(A) Upon appropriate application, the division shall issue a
special registration plate depicting and displaying coal miners in
mining activities as prescribed and designated by the commissioner
and the board of the National Coal Heritage Area Authority. The
division may also issue registration plates with the words “Friends
of Coal”.

(B) The division shall charge a special initial application fee of
$10 in addition to all other fees required by law. This special fee
shall be collected by the division and deposited in the State Road
Fund.

(C) An annual fee of $15 shall be charged for each plate in
addition to all other fees required by this chapter.

(D) The provisions of 817A-3-14(d) of this code are not
applicable for the issuance of the license plates designated by this
subdivision.

(52) The division may issue special registration plates to
present and former Boy Scouts as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehicles titled in the name of the qualified applicant.
Persons desiring the special registration plate shall offer sufficient
proof of present or past membership in the Boy Scouts as either a
member or a leader.

(B) The division shall charge a special initial application fee of
$10 in addition to all other fees required by law. This special fee
shall be collected by the division and deposited in the State Road
Fund.

(C) An annual fee of $15 shall be charged for each plate in
addition to all other fees required by this chapter.

(53) The division may issue special registration plates to
present and former Boy Scouts who have achieved Eagle Scout
status as follows:
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(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehicles titled in the name of the qualified applicant.
Persons desiring the special registration plate shall offer sufficient
proof of achievement of Eagle Scout status.

(B) The division shall charge a special initial application fee of
$10 in addition to all other fees required by law. This special fee
shall be deposited in the State Road Fund.

(C) An annual fee of $15 shall be charged for each plate in
addition to all other fees required by this chapter.

(54) The division may issue special registration plates
recognizing and memorializing victims of domestic violence:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner to
recognize and memorialize victims of domestic violence, such
plate to incorporate somewhere in the design the “purple ribbon
emblem”, for any number of vehicles titled in the name of the
applicant.

(B) The division shall charge a special initial application fee of
$10. This special fee shall be deposited in the State Road Fund.

(C) An annual fee of $15 shall be charged for each plate in
addition to all other fees required by this chapter.

(55) The division may issue special registration plates bearing
the logo, symbol, insignia, letters, or words demonstrating
association with or support for the University of Charleston as
follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehicles titled in the name of the qualified applicant.

(B) The division shall charge a special initial application fee of
$10 in addition to all other fees required by law. This special fee shall
be collected by the division and deposited in the State Road Fund.
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(C) An annual fee of $15 shall be charged for each plate in
addition to all other fees required by this chapter.

(56) The division may issue special registration plates to
members of the Sons of the American Revolution as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner in
consultation with the Sons of the American Revolution for any
number of vehicles titled in the name of the qualified applicant.
Persons desiring the special registration plate shall offer sufficient
proof of membership in the Sons of the American Revolution.

(B) The division shall charge a special initial application fee of
$10 in addition to all other fees required by law. This special fee
shall be collected by the division and deposited in the State Road
Fund.

(C) An annual fee of $15 shall be charged for each plate in
addition to all other fees required by this chapter.

(57) The commissioner may issue special registration plates for
horse enthusiasts as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehicles titled in the name of the qualified applicant.

(B) The division shall charge a special initial application fee of
$10 in addition to all other fees required by law. This special fee
shall be collected by the division and deposited in the State Road
Fund.

(C) The division shall charge an annual fee of $15 for each
special registration plate in addition to all other fees required by
this chapter.

(58) The commissioner may issue special registration plates to
the next of kin of a member of any branch of the armed services of
the United States killed in combat as follows:
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(A) Upon appropriate application, the division shall issue a
special registration plate for any number of vehicles titled in the
name of a qualified applicant depicting the Gold Star awarded by
the United States Department of Defense as prescribed and
designated by the commissioner.

(B) The next of kin shall provide sufficient proof of receiving
a Gold Star lapel button from the United States Department of
Defense in accordance with Public Law 534, 89th Congress, and
criteria established by the United States Department of Defense,
including criteria to determine next of kin.

(C) The division shall charge a special initial application fee of
$10 in addition to all other fees required by law. This special fee
shall be collected by the division and deposited in the State Road
Fund.

(D) The provisions of 817A-3-14(d) of this code are not
applicable for the issuance of the special license plates designated
by this subdivision.

(59) The commissioner may issue special registration plates for
retired or former justices of the Supreme Court of Appeals of West
Virginia as follows:

(A) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner for any
number of vehicles titled in the name of the qualified applicant.

(B) The division shall charge a special initial application fee of
$10 in addition to all other fees required by law. This special fee
shall be collected by the division and deposited in the State Road
Fund.

(C) The division shall charge an annual fee of $15 for each
special registration plate in addition to all other fees required by
this chapter.

(D) The provisions of 817A-3-14(d) of this code are not
applicable for the issuance of the special license plates designated
by this subdivision.
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(60) Upon approval by the commissioner of an appropriate
application, and upon all requirements of this subdivision being
satisfied, the division may issue special registration plates for Class
A and Class G motor vehicles to members of an organization for
which a special registration plate has not been issued pursuant to
any other subdivision in this subsection prior to January 1, 2010,
in accordance with the provisions of this subdivision:

(A) An organization desiring to create a special registration
plate must comply with the following requirements to be eligible
to apply for the creation and issuance of a special registration plate:

(i) The organization must be a nonprofit organization
organized and existing under Section 501(c)(3) of Title 26 of the
Internal Revenue Code and based, headquartered, or have a chapter
in West Virginia;

(if) The organization may be organized for, but may not be
restricted to, social, civic, higher education, or entertainment
purposes;

(iii) The organization may not be a political party and may not
have been created or exist primarily to promote a specific political
or social belief, as determined by the commissioner in his or her
sole discretion;

(iv) The organization may not have as its primary purpose the
promotion of any specific faith, religion, religious belief, or
antireligion;

(v) The name of the organization may not be the name of a
special product or brand name, and may not be construed, as
determined by the commissioner, as promoting a product or brand
name; and

(vi) The organization’s lettering, logo, image, or message to be
placed on the registration plate, if created, may not be obscene,
offensive, or objectionable as determined by the commissioner in
his or her sole discretion.
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(B) Beginning July 1, 2010, an organization requesting the
creation and issuance of a special registration plate may make
application with the division. The application shall include
sufficient information, as determined by the commissioner, to
determine whether the special registration plate requested and the
organization making the application meet all of the requirements
set forth in this subdivision. The application shall also include a
proposed design, including lettering, logo, image, or message to be
placed on the registration plate. The commissioner shall notify the
organization of the commissioner’s approval or disapproval of the
application.

(C)(i) The commissioner may not begin the design or
production of any license plates authorized and approved pursuant
to this subdivision until the organization which applied for the
special registration plate has collected and submitted collectively
to the division applications completed by at least 250 persons and
collectively deposited with the division all fees necessary to cover
the first year’s basic registration, one-time design and
manufacturing costs, and to cover the first year additional annual
fee for all of the applications submitted.

(ii) If the organization fails to submit the required number of
applications and fees within six months of the effective date of the
approval of the application for the plate by the commissioner, the
plate will not be produced until a new application is submitted and
is approved by the commissioner: Provided, That an organization
that is unsuccessful in obtaining the minimum number of
applications may not make a new application for a special plate
until at least two years have passed since the approval of the
previous application of the organization.

(D) The division shall charge a special initial application fee of
$25 for each special license plate in addition to all other fees
required by law. This special fee shall be collected by the division
and deposited in the State Road Fund.

(E) The division shall charge an annual fee of $15 for each
special registration plate in addition to all other fees required by
this chapter.
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(F) Upon appropriate application, the division may issue a
special registration plate designed by the commissioner in
consultation with the organization for any number of vehicles titled
in the name of a qualified registration plate applicant. Persons
desiring the special registration plate shall offer sufficient proof of
membership in the organization.

(G) The commissioner shall discontinue the issuance or
renewal of the registration of any special plate issued pursuant to
this subdivision if:

(i) The number of valid registrations for the specialty plate falls
below 250 plates for at least 12 consecutive months; or

(if) The organization no longer exists or no longer meets the
requirements of this subdivision.

(d) The minimum number of applications required prior to
design and production of a special license plate shall be as follows:

(1) The commissioner may not begin the design or production
of any license plates for which eligibility is based on membership
or affiliation with a particular private organization until at least 100
persons complete an application and deposit with the organization
a check to cover the first year’s basic registration, one-time design
and manufacturing costs, and to cover the first year additional
annual fee. If the organization fails to submit the required number
of applications with attached checks within six months of the
effective date of the original authorizing legislation, the plate will
not be produced and will require legislative reauthorization:
Provided, That an organization or group that is unsuccessful in
obtaining the minimum number of applications may not request
reconsideration of a special plate until at least two years have
passed since the effective date of the original authorization:
Provided, however, That the provisions of this subdivision are not
applicable to the issuance of plates authorized pursuant to 817A-3-
14(c)(60) of this code.

(2) The commissioner may not begin the design or production
of any license plates authorized by this section for which
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membership or affiliation with a particular organization is not
required until at least 250 registrants complete an application and
deposit a fee with the division to cover the first year’s basic
registration fee, one-time design and manufacturing fee, and
additional annual fee if applicable. If the commissioner fails to
receive the required number of applications within six months of
the effective date of the original authorizing legislation, the plate
will not be produced and will require legislative reauthorization:
Provided, That if the minimum number of applications is not
satisfied within the six months of the effective date of the original
authorizing legislation, a person may not request reconsideration
of a special plate until at least two years have passed since the
effective date of the original authorization.

(e)(1) Nothing in this section requires a charge for a free
prisoner of war license plate or a free recipient of the Congressional
Medal of Honor license plate for a vehicle titled in the name of the
qualified applicant as authorized by other provisions of this code.

(2) A surviving spouse may continue to use his or her deceased
spouse’s prisoner of war license plate or Congressional Medal of
Honor license plate until the surviving spouse dies, remarries, or
does not renew the license plate.

(3) Qualified former prisoners of war and recipients of the
Congressional Medal of Honor may obtain a second special
registration plate for use on a passenger vehicle titled in the name
of the qualified applicant. The division shall charge a one-time fee
of $10 to be deposited into the State Road Fund, in addition to all
other fees required by this chapter, for the second special plate.

(f) The division may issue special 10-year registration plates as
follows:

(1) The commissioner may issue or renew for a period of no
more than 10 years any registration plate exempted from
registration fees pursuant to any provision of this code or any
restricted use antique motor vehicle license plate authorized by
817A-10-3a of this code: Provided, That the provisions of this
subsection do not apply to any person who has had a special
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registration suspended for failure to maintain motor vehicle
liability insurance as required by 817D-2A-3 of this code or failure
to pay personal property taxes as required by §17A-3-3a of this
code.

(2) An initial nonrefundable fee shall be charged for each
special registration plate issued pursuant to this subsection, which
is the total amount of fees required by §17A-3-3, 817A-10-3a, or
817A-10-15 of this code for the period requested.

(g) The provisions of this section may not be construed to
exempt any registrant from maintaining motor vehicle liability
insurance as required by §17D-2A-3 of this code or from paying
personal property taxes on any motor vehicle as required by 817A-
3-3a of this code.

(h) The commissioner may, in his or her discretion, issue a
registration plate of reflectorized material suitable for permanent
use on motor vehicles, trailers, and semitrailers, together with
appropriate devices to be attached to the registration to indicate the
year for which the vehicles have been properly registered or the
date of expiration of the registration. The design and expiration of
the plates shall be determined by the commissioner. The
commissioner shall, whenever possible and cost effective,
implement the latest technology in the design, production, and
issuance of registration plates, indices of registration renewal and
vehicle ownership documents, including, but not limited to,
offering Internet renewal of vehicle registration and the use of bar
codes for instant identification of vehicles by scanning equipment
to promote the efficient and effective coordination and
communication of data for improving highway safety, aiding law
enforcement, and enhancing revenue collection.

(i) Any license plate issued or renewed pursuant to this chapter
which is paid for by a check that is returned for nonsufficient funds
is void without further notice to the applicant. The applicant may
not reinstate the registration until the returned check is paid by the
applicant in cash, money order, or certified check and all applicable
fees assessed as a result thereof have been paid.
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(1) The division shall, upon request of a qualifying applicant,
exempt _one nonexempt military special registration plate per
gualifying applicant from all registration fees. For purposes of this
subsection:

(1) “Exempt military special registration plate” means a special
registration plate related to military service that is issued pursuant
to this section for which registration fees are exempt pursuant to
this section or 817A-10-8 of this code, including, but not limited
to, a special registration plate issued to one of the following:

(A) A disabled veteran pursuant to §17A-3-14(c)(6), 817A-10-
8(4), or 817A-10-8(5) of this code;

(B) A recipient of the Purple Heart medal pursuant to 817A-3-
14(c)(7) of this code;

(C) A survivor of the attack on Pearl Harbor pursuant to 817A-
3-14(c)(8) of this code;

(D) A former prisoner of war pursuant to 817A-10-8(6) of this
code; or

(E) A recipient of the Congressional Medal of Honor pursuant
to §17A-10-8(7) of this code.

(2) “Nonexempt military special registration plate” means a
special registration plate related to military service that is issued
pursuant to this section for which registration fees are not exempt
pursuant to this section or 817A-10-8 of this code, including, but
not limited to, special registration plate issued to one of the

following:

(A) A member of the National Guard forces pursuant to 817A-
3-14(c)(3) of this code;

(B) An honorably discharged veteran pursuant to §17A-3-
14(c)(5) or 817A-3-14(c)(21) of this code;

(C) An honorably discharged Marine Corps League member
pursuant to §17A-3-14(c)(13) of this code;
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(D) A member of a military organization pursuant to 817A-3-
14(c)(14) of this code;

(E) A recipient of the Navy Cross, Distinguished Service
Cross, Distinguished Flying Cross, Air Force Cross, Bronze Star,
Silver Star, or Air Medal pursuant to 817A-3-14(c)(20) of this
code;

(F) A recipient of the Combat Infantry Badge or the Combat
Medic Badge pursuant to §17A-3-14(c)(29) of this code;

(G) An honorably discharged female veteran pursuant to 817A-
3-14(c)(33) of this code;

(H) A person retired from any branch of the armed services of
the United States pursuant to 817A-3-14(c)(36) of this code; or

(D A member of the 82nd Airborne Division Association
pursuant to 817A-3-14(c)(40) of this code.

(3) “Qualifying applicant” means an applicant who qualifies
for an exempt military special registration plate, and who also
gualifies for a nonexempt military special registration plate, who
requests that the division issue one such nonexempt military
special registration plate instead of such exempt military special
registration plate in order to have such nonexempt military special
registration plate be exempt from the payment of registration fees.

The bill (Eng. H. B. 2846), as amended, was then ordered to
third reading.

Eng. Com. Sub. for House Bill 2849, Establishing different
classes of pharmacy technicians.

On second reading, coming up in regular order, was read a
second time.

The following amendments to the bill, from the Committee on
Health and Human Resources, were reported by the Clerk,
considered simultaneously, and adopted:
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On page three, section twelve, line eleven, by striking out the
words “also known as tech-check-tech,”;

And,

On page three, section twelve, line twelve, after the word
“necessary” by inserting the words “and the pharmacist makes the
final verification”.

The bill (Eng. Com. Sub. for H. B. 2849), as amended, was
then ordered to third reading.

Eng. House Bill 2850, Relating to qualifications for
commercial driver’s license.

On second reading, coming up in regular order, was read a
second time and ordered to third reading.

Eng. House Bill 2926, Requiring the Secretary of the
Department of Veterans’ Affairs to study the housing needs of
veterans.

On second reading, coming up in regular order, was read a
second time and ordered to third reading.

Eng. House Bill 2934, West Virginia Lottery Interactive
Wagering Act.

On second reading, coming up in regular order, was read a
second time.

At the request of Senator Trump, and by unanimous consent,
the bill was advanced to third reading with the unreported Judiciary
committee amendment pending and with the right for further
amendments to be considered on that reading.

Eng. Com. Sub. for House Bill 2982, Amending and updating
the laws relating to auctioneers.

On second reading, coming up in regular order, was read a
second time.
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At the request of Senator Boso, as chair of the Committee on
Government Organization, and by unanimous consent, the
unreported Government Organization committee amendment to
the bill was withdrawn.

On motion of Senator Boso, the following amendment to the
bill was reported by the Clerk and adopted:

By striking out everything after the enacting section and
inserting in lieu thereof the following:

ARTICLE 2C. AUCTIONEERS.
819-2C-1. Definitions.
For the purposes of this article:

(a) “Absolute auction” means the sale of real or personal
property at auction whereby every item offered from the block is
sold to the highest bidder without reserve and without the
requirements of a minimum bid or other conditions which limit the
sale other than to the highest bidder.

(b) “Auctioneer” means a person who sells goods or real estate
at public auction for another on commission or for other
compensation. Fhe-term-—auctioneer>does-notinclude:
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b} (c) “Commissioner” means the Commissioner of
Agriculture of West Virginia.

) (d) “Department” means the West Virginia Department of
Agriculture.

{d} (e) “Escrow account” means a separate custodial or trust
fund account maintained by the auctioneer.

(f) “Estate auction” means the sale at auction of property of a
specified deceased person or the property of a specified living
person’s estate. Estate auctions may contain property other than
that of the specified living or deceased person. However, the
inclusion of additional property must be included in all advertising
and auction announcements.

(2) “In this state” means that an auction satisfies one of the
following criteria:

(1) The auctioneer performed the auction within the borders of
the State of West Virginia;

(2) The auctioneer is selling items for a person located in the
State of West Virginia;

(3) The auctioneer is auctioning real or personal property
located in the State of West Virginia;
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(4) The auctioneer delivers purchased property to a location in
the State of West Virginia; or

(5) The auctioneer is otherwise subject to the laws, including
taxation authority, of the State of West Virginia.

&) (h) “Public auction” or “auction” means any public sale of
real or personal property in any manner, whether in-person, via
written offers or bids, or online, when offers or bids are made by
prospective purchasers and the property sold to the highest bidder.

819-2C-2. License required; exceptions.

(a) AfterJune-30,-1974ne Except as provided in subsection
(b) of this section, no person shall conduct an auction as an
auctioneer in this state unless he or she shall have first obtained
from the commissioner a license therefor.

(b) The provisions of this section do not apply to:

(1) Persons conducting sales at auctions conducted by or under
the direction of any public authority or pursuant to any judicial
order or direction or to any sale required by law to be at auction;

(2) The owner of any real or personal property when personally
sold at auction by the owner and the owner has not personally
conducted an auction within the previous 12-month period;

(3) Persons conducting sales pursuant to a deed of trust;

(4) Fiduciaries of estates when selling real or personal property
of the estate;

(5) Persons conducting sales without compensation on behalf
of charitable, religious, fraternal, or other nonprofit organizations:
Provided, That the commissioner shall promulgate rules to limit
the number of charitable auctions an exempt person may perform
in a 12-month period;

(6) Persons properly licensed pursuant to the provisions in §30-
40-1 et seq. of this code when conducting an auction, any portion
of which contains any leasehold or any estate in land whether
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corporeal or incorporeal, freehold or nonfreehold, when the person
is retained to conduct an auction by a receiver or trustee in
bankruptcy, a fiduciary acting under the authority of a deed of trust
or will, or afiduciary of a decedent’s estate: Provided, That nothing
contained in this article exempts persons conducting sales at public
markets from the provisions of §19-2A-1 et seq. of this code, where
the sale is confined solely to livestock, poultry, and other
agriculture and horticulture products; and

(7) Persons listing items online for sale via a platform that
establishes a fixed time for the conclusion of the sale without
extension: Provided, That the commissioner may further define
this exemption in legislative rules.

819-2C-3. Procedure for license; Department of Agriculture as
statutory agent for licensees.

(@) An applicant for an auctioneer license shall:
(1) Apply on forms prescribed by the commissioner;

(2) Pay a nonreturnable application fee and a license fee; and,
upon successful completion of the application process, a license
fee; and

(3) File a bond as required by this article.

(b) The commissioner shall, within 30 days after the receipt of
an application, notify the applicant of his or her eligibility to be
examined at the next regularly scheduled examination, as well as
the date of the examination.

(c) If the license is denied, the commissioner shall refund the
license fee submitted with the application to the applicant.

(d) All licenses expire on Becember31 June 30 of each year:
Provided, That an auctioneer may continue to perform auctions for
up to 30 days after June 30, so long as he or she has submitted the
required paperwork to renew his or her auctioneer license:
Provided, however, That licenses issued in 2019 shall continue to
be active through June 30, 2020. A license may be renewed upon
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the payment of the annual renewal fee within 60 days of the
expiration date. Renewals received more than 60 days after the
expiration date are subject to a late renewal fee in addition to the
annual renewal fee.

(e) A license that has been expired for more than two years
cannot be renewed until the auctioneer or apprentice auctioneer
takes the written and oral examination, pays the examination fee
and complies with the other requirements of this article.

(f) Where an auctioneer or apprentice auctioneer requires a
duplicate or replacement license or a license reflecting a change in
information, the auctioneer or apprentice auctioneer shall submit
the fee with the request.

(g) The State Department of Agriculture is the agent for the
purpose of service of process on a licensed auctioneer for any
action occasioned by the performance of the duties of the
auctioneer. Every licensed auctioneer, by virtue of his or her
application for a license, shall be considered to have consented to
the statutory agency.

819-2C-5. Requirements for auctioneer license; duties of
licensee.

(@) A person seeking an auctioneer license shall submit
satisfactory evidence to the commissioner showing that he or she:

(1) Has successfully completed the written and oral
examinations required by this article;

(2) Has a good reputation;
He-ershe (3) Is of trustworthy character;

(4) Has met the apprenticeship requirements set forth in this
article, if applicable;

(5) Is a citizen of the United States; and

(6) Has a general knowledge of the auctioneering profession
and the principles involved in conducting an auction.
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(b) A licensee shall:

(1) Promptly produce for inspection his or her license at all
sales conducted by or participated in by the licensee when
requested to do so by any person; and

(2) Keep complete and accurate records of all transactions
engaged in for a period of three years from the date on which the
sale was completed.

(c) For the purposes of this section, the term “record” includes,
but is not limited to:

(1) Copies of signed contracts, including the names of buyers
and their addresses;

(2) Clerk sheets showing items sold, including buyers numbers
or names, and the selling prices; and

(3) Final settlement papers.

(d) The records of the auctioneer shall be open to inspection by
the commissioner or his or her authorized representative.

(e) A person who has an auctioneer license is considered to be
a professional in his or her trade.

819-2C-5a. Examinations of applicants. excuse-for-tlness
(a) Examinations shall be held ir—-Apriland—October—of a

minimum_ of two times each year, at a time and place to be
designated by the commissioner or his or her authorized
representative.

(b) An individual auctioneer applicant may take the
examination for auctioneer or apprentice auctioneer at the regularly
scheduled time and place.

(c) The apprentice auctioneer’s examination shall consist of a
written examination.
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(d) The auctioneer’s examination shall consist of both a written
and oral examination. The passing grade for any written or oral
examination shall be 70 percent out of 100 percent. The oral
portion will be scored by the commissioner or his or her authorized
representative.

(e) If the applicant fails either the written or oral portion of the
examination, no license will be issued and he or she may not be
administered the examination again until the next regularly
scheduled examination date.

“? ’ ‘.pe'sle.“ "I"."e "als an ab'le“e”ee' Heense-is-considered-to-be

{g)(f) Only one notice of the examination will be mailed or
emailed to the applicant at the address given on the application. If
the applicant fails to appear for an examination, except as provided
in this subsection, a new application and a new fee shall be
required. No fee will be returned, except when the applicant fails
to take the examination because of illness evidenced by a doctor’s
certificate sent to the commissioner. If excused because of illness,
the applicant shall be admitted to the next scheduled examination
without paying an additional fee. No applicant may be excused
from taking the scheduled examination for any reason other than
illness, unless in the judgment of the commissioner the applicant
would suffer undue hardship by not being excused.

)(g) An examination fee and any other fees required by this
article, shall be collected from each person taking an examination.
If the applicant has previously paid the examination fee and
successfully completed the apprentice auctioneer’s examination,
no additional examination fee will be required to take the
auctioneer’s examination.

(h) If the commissioner determines that an applicant does not
qualify for a license, he or she shall notify the applicant by certified
mail. The notice shall state:

(1) The reason for the refusal to grant a license; and
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(2) The applicant’s right to appeal the commissioner’s decision
within 20 days of receipt of the notice.

(i) An examination is not required for the renewal of a
license, unless the license has been revoked or suspended, or has
expired. If the license was revoked or suspended, then the
commissioner may require a person to take and pass a written or
oral examination. If a license has been expired for more than two
years and was not revoked or suspended, then the applicant is
required to take and pass any written and oral examinations
required by the commissioner.

819-2C-5b. Background checks required.

(a) A person applying for a license pursuant to 8§19-2C-5, §19-
2C-6, or §19-2C-6¢ of this code may be required to submit to a
state and national criminal history record check. The criminal
history record check shall be based on fingerprints submitted to the
West Virginia State Police or its assigned agent for forwarding to
the Federal Bureau of Investigation.

(b) The applicant shall meet all requirements necessary to
accomplish the state and national criminal history record check,

including:

(1) Submitting fingerprints for the purposes set forth in this
subsection; and

(2) Authorizing the board, the West Virginia State Police, and
the Federal Bureau of Investigation to use all records submitted and
produced for the purpose of screening the applicant for a license.

(c) The results of the state and national criminal history record
check may not be released to or by a private entity except:

(1) To the individual who is the subject of the criminal history
record check;

(2) With the written authorization of the individual who is the
subject of the criminal history record check; or
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(3) Pursuant to a court order.

(d) The criminal history record check and related records are
not public records for the purposes of chapter 29B of this code.

(e) The applicant shall pay the actual costs of the fingerprinting
and criminal history record check.

(f) The commissioner may not disqualify an applicant for initial
licensure, certification or reqgistration because of a prior criminal
conviction that has not been reversed unless that conviction is for
a crime that bears a rational nexus to the occupation requiring
licensure.

(q) The commissioner may not use crimes involving moral
turpitude in making licensure, certification or registration
determinations.

(h) If an applicant is disqualified for licensure, certification or
registration because of a criminal conviction that has not been
reversed, the commissioner shall afford the applicant the
opportunity to reapply for licensure, certification or registration
after the expiration of five years from the date of conviction or date
of release from the penalty that was imposed, whichever is later, if
the individual has not been convicted of any other crime during that
period of time: Provided, That convictions for violent or sexual
offenses or offenses shall subject an individual to a longer period
of disqualification, to be determined by the individual board or
licensing authority.

(1) An individual with a criminal record who has not previously
applied for licensure, certification or registration may petition the
commissioner at any time for a determination of whether the
individual’s criminal record will disqualify the individual from
obtaining a license or other authorization. This petition shall
include sufficient details about the individual’s criminal record to
enable the commissioner to identify the jurisdiction where the
conviction occurred, the date of the conviction and the specific
nature of the conviction. The commissioner shall inform the
individual of his or her standing within 60 days of receiving the
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petition from the applicant. The licensing authority may charge a
fee to recoup its costs for each petition.

(1) Nothing in this section alters the standards and procedures
the commissioner uses for evaluating licensure, certification or
registration renewals.

(k) The commissioner shall propose rules or amendments to
existing rules for legislative approval to comply with the provisions
of this section. These rules or amendments to rules shall be
proposed pursuant to the provisions of 829A-3-1 et seq. of this code
within the applicable time limit to be considered by the Leqislature
during its reqular session in the year 2020.

() _The provisions of this section, enacted during the 2019
Regular Session of the Legislature, shall not apply to current
licensees who maintain active licensure, but shall apply to
individuals currently holding an apprentice auctioneer license who
are_applying for an auctioneer license, or to any current license
holder whose license lapses and who is required to reapply.

819-2C-6. Requirements for apprentice auctioneer license.

(@) A person seeking an apprentice auctioneer license shall
furnish to the commissioner, on forms provided by the
commissioner, satisfactory proof that he or she:

(1) Has a good reputation;
(2) Is a trustworthy character;
(3) Is a citizen of the United States; and

(4) Has taken and passed a written examination relating to the
skills and knowledge of the statutes and rules governing
auctioneers.

(b) An apprentice auctioneer may take the examination to
become an auctioneer after completing one of the following:

(1) Serving a two-year apprenticeship under a licensed
auctioneer; or
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(2) Attending a nationally accredited graduate school of
auctioneering, approved by the commissioner, and serving an
apprenticeship of six months.

(c) Before an apprentice auctioneer may take the auctioneer’s
examination, the apprentice auctioneer shall conduct at least six
auction sales under the direct supervision of the sponsoring
auctioneer. The commissioner may waive the requirements of this
section, on an individual basis, upon the presentation of written
evidence that the applicant has educational training or exceptional
experience in the auctioneering profession and that the applicant
has been unable to obtain sponsorship by a licensed auctioneer:
Provided, That the commissioner may not waive apprenticeship
requirements for an applicant without the concurrence of the board
of review.

(d) When an apprentice auctioneer is discharged or terminates
his or her employment with an auctioneer for any reason, the
auctioneer shall immediately provide written notification to the
commissioner. No discharged or terminated apprentice auctioneer
may thereafter perform any acts under the authority of his or her
license until the apprentice auctioneer receives a new license
bearing the name and address of his or her new employer. No more
than one license may be issued to an apprentice auctioneer for the
same period of time.

(e) The commissioner may not issue an apprentice auctioneer
license until bond has been filed. All apprentice auctioneer licenses
expire on Beeember-31 June 30 of each year, but are renewable
upon the payment of the annual fee: Provided, That an apprentice
auctioneer may continue to perform auctions for up to 20 days after
June 30, so long as he or she has submitted the required paperwork
to renew his or her apprentice auctioneer license: Provided,
however, That licenses issued in 2019 shall continue to be active
through June 30, 2020.

(f) A person cannot be licensed as an apprentice auctioneer for
more than three years without applying for an auctioneer license.
Should an apprentice auctioneer allow the three year limit to lapse,
then the apprentice auctioneer shall be required to take the apprentice
examination and meet all the requirements of this article.
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819-2C-6a. Investigation of complaints; board of review.

(a) The Department of Agriculture may, upon its own action,
and shall upon the verified written complaint of any person,
investigate the actions of any auctioneer, apprentice auctioneer,
any applicant for an auctioneer’s or apprentice auctioneer’s license,
or any person who assumes to act in that capacity, if the complaint,
together with other evidence presented in connection with it,
establishes probable cause. Upon verification of the complaint, the
department shall present the complaint to the board of review. The
board of review shall consider all of the facts of the complaint and
recommend a course of action to the commissioner.

(b) The board of review shall be appointed by the Governor, by
and with the advice and consent of the Senate, and shall consist of
three members, each appointed for a staggered three-year term.
Two members of the board of review shall be licensed auctioneers
in West Virginia and residents of this state and shall have been
licensed and been practicing the profession of auctioneering for
five years immediately preceding their appointment. The third
member shall be a lay person from the commercial or agricultural
community who has utilized services of auctioneers for at least
three years. No more than ene two board member members shall
be from any one congressional district and no more than two
members shall be from the same political party. Board members
shall receive no compensation for their service on the board, but
shall be entitled to receive reimbursement for expenses in
accordance with the Department of Agriculture travel regulations.

During—the—establishment—of the—board—ene—member—shal—be

year There shall be no limit on the number of consecutive terms a
member may serve on the board. The Governor is authorized to fill
a vacancy when it occurs on the board for any reason. An
appointment to fill a vacancy shall be for the remainder of the
existing term of the vacant position.
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819-2C-6¢. Procedure for obtaining reciprocal or nonresident
auctioneer’s and apprentice auctioneer’s license.

(a) To qualify for a nenresident license by reciprocity, the
applicant must show evidence of licensing in another state for a
period of one year preceding the date of application. The licensing
may have been as an apprentice auctioneer or as an auctioneer.
Provided this qualification is met and the applicant meets all the
other requirements as required by this article and by regulation, he
or she shall be licensed either as an apprentice auctioneer or as an
auctioneer, based on a nonresident license, as the case may be.

(b) When an applicant’s resident state has no licensing law for
auctioneers or the applicant’s resident state has no written or oral
examination associated with its licensing requirements, the
Department of Agriculture shall require proof that the applicant has
been a practicing auctioneer for a period of two years preceding the
date of application. The proof shall be in the form of sale bills,
contracts, sale permits and other such evidence acceptable to the
commissioner. Provided this qualification is met, and the applicant
meets other requirements for licensing as required by the statutes
and regulations, the applicant shall be admitted to the next
scheduled written and oral examination for auctioneers without
being required to first serve an apprenticeship.

§19-2C-8. Penalties.

(@) Criminal penalties. — Any person, firm, association or
corporation violating a provision of this article or the rules, is guilty
of a misdemeanor and, upon conviction, shall be fined not less than
$250 nor more than $500 for the first offense, and not less than
$500 nor more than $1,000 for the second and subsequent offenses.
Magistrates have concurrent jurisdiction with circuit courts to
enforce the provisions of this article.

(b) Civil penalties. — Any person violating a provision of this
article or the rules, may be assessed a civil penalty by the
commissioner.
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(1) In determining the amount of the civil penalty, the
commissioner shall give due consideration to the history of
previous violations by the person, the seriousness of the violation,
and the demonstrated good faith of the person charged in
attempting to achieve compliance with this article before and after
written notification of the violation. The commissioner may assess
a penalty of not more than $200 $500 for each a first offense, and
not more than $1,000 for a each second and subsequent offense.

(2) In addition to a penalty assessed against an unlicensed
auctioneer for practicing without the required license, the
commissioner _may assess penalties against _an _unlicensed
auctioneer for violations of the provisions of this article that would
have applied to the individual’s conduct had he or she held the
required license.

(3) The civil penalty is payable to the State of West Virginia
and is collectible in any manner provided for collection of debt. If
any person liable to pay the civil penalty neglects or refuses to pay
the penalty, the amount of the civil penalty, together with interest
at 10 percent, is a lien in favor of the State of West Virginia upon
the property, both real and personal, of the person after the same
has been entered and docketed to record in the county where the
property is situated. The clerk of the county, upon receipt of the
certified copy of the lien, shall enter it to record without requiring
the payment of costs as a condition precedent to recording.

(c) No state court may allow for the recovery of damages for
any administrative action taken if the court finds that there was
probable cause for such action.
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§19-2C-8a. Revocation.

In addition to the penalties in section eight of this article, the
commissioner may, by order, suspend, deny or revoke any license
granted hereunder for any violation of this article or the rules and
regulations promulgated hereunder or for any of the following
reasons:

(@) Obtaining a license through false or fraudulent
representation;

(b) Making any substantial misrepresentation in any
application for an auctioneer’s or apprentice auctioneer’s license;

(c) Engaging in a continued or flagrant course of
misrepresentation or for making false promises through an agent,
advertisement or otherwise;

(d) Failing to account for or remit within a reasonable time any
money belonging to others that comes into his or her possession;

(e) Being convicted in any court of competent jurisdiction of
this state or any other state of a criminal offense involving moral
turpitude or a felony; or for failing to notify the department of any
such conviction within 15 days of conviction;

(f) Violating any other laws related to the conduct of auctions
or auctioneering;

H(g) Engaging in any conduct of an auctioneer which
demonstrates dishonesty or incompetency;

{g)(h) Engaging in any other conduct that constitutes
fraudulent or dishonest dealing; and

(i) Engaging in any other unethical conduct in the contexts of
his or her work as an auctioneer; and

£h)(]) Acting as an attorney for a client.

Any auctioneer or apprentice auctioneer who has had his or her
license suspended or revoked shall not be issued another such
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license until a period not to exceed two years has elapsed from the
date of revocation. The commissioner may also require the
successful completion of the examinations required for an
auctioneer’s license or an apprentice auctioneer’s license.

§19-2C-9. Written contracts.

(a) No person may act as an auctioneer on the sale at public
auction of any goods, wares, merchandise or of any other property,
real or personal, until he or she has entered into a written contract
in duplicate with the owner or consignor of the property to be sold.
No apprentice auctioneer may be authorized to enter into a contract
without the written consent of his or her sponsoring auctioneer. All
contracts shall be in the name of and on behalf of the sponsoring
auctioneer.

(b) The written contract shall:

(1) State the terms and conditions upon which the auctioneer
receives or accepts the property for sale at auction;

(2) Be between the auctioneer and the seller;
(3) Be made in duplicate;

(4) Be retained by the auctioneer for a period of three years
from the date of final settlement;

(5) Be furnished to each person that entered into the contract;

(6) State that an apprentice auctioneer may not contract directly
with a client but only through his or her sponsoring auctioneer;

(7) State that an apprentice auctioneer may not engage in a sale
with an auctioneer by whom he or she is not sponsored without first
obtaining the written consent of his or her sponsoring auctioneer;

(8) Have a prominent statement indicating that the auctioneer
is licensed by the Department of Agriculture and is bonded in favor
of the State of West Virginia; and

(9) Include the following information:
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(A) The name, address and phone number of the owner of the
property to be sold or the consignor;

(B) The date of the auction or a termination date of the contract;
(C) The terms and conditions of the auction;

(D) The location of the auction;

(E) The date the owner or consignor is to be paid;

(F) A statement establishing the responsibility for bad checks,
debts and unpaid auction items;

(G) A detailed list of all fees to be charged by the auctioneer,
including commissions, rentals, advertising and labor;

(H) A statement of the auctioneer’s policy regarding absentee
bidding;

(I) A statement above the owner’s signature line: “I have read
and accept the terms of the contract”; and

(J) A statement indicating that an explanation of settlement of
the auction, or settlement sheet, will be provided to the owner or
consignor at the end of the auction.

(c) As a condition of entering into a contract, the auctioneer
shall be provided with proof or certificate of ownership for all titled
property, or assurances of ownership for all other property. The
auctioneer shall have such proof or certificate or ownership with
him or her at the time the auction is held.

(d) Notwithstanding the provisions of subsection (a) of this
section, an auctioneer may conduct an auction on behalf of an
auction house or other business entity without having entered into
a contract directly with the seller of the auctioned goods, so long
as the following conditions are satisfied:

(1) The auction house or business must have a written contract
with both the seller of the goods and the auctioneer;
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(2) The contract between the auction house or business entity
must satisfy all the requirements set forth in subsection (b) of this
section; and

(3) The auction house or business entity must file with the
commissioner a bond satisfying the requirements of §19-2C-4 of
this code.

(e) By entering into contracts with sellers of property pursuant
to this section, the owners and partners of any auction house or
business entity agree to submit to the jurisdiction of the
commissioner and the Board of Review and are subject to the
penalties set forth in §19-2C-8 of this code.

§19-2C-10. Advertising.

In advertising an auction sale by any licensed auctioneer, the
principal auctioneer or auctioneers who physically conduct the sale
shall be listed prominently in such advertising as used by said
auctioneer or auctioneers. The individual auctioneer or auctioneers
who conduct the sale shall be the person or persons who call for,
accept and close bids on the majority of items offered for sale.

Any apprentice auctioneer who advertises, as provided in this
section, shall indicate in his or her advertisement the name of the
sponsoring auctioneer under whom he or she is licensed.

The auctioneer’s name and license number shall be displayed
in equal prominence with the name of the apprentice auctioneer
and license number in such advertisement.

Nothing in the provisions of this article shall be construed so
as to prohibit any other auctioneer, licensed pursuant to this article,
from assisting with any auction, notwithstanding the failure to list
the name of the other auctioneer in any advertising associated with
such auction.

It is unlawful to conduct or advertise that an auction is absolute
if minimum opening bids are required or other conditions are
placed on the sale that limit the sale other than to the highest bidder.
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No property other than the property of a specified deceased
person or the property of a specified living person’s estate may be
sold at auction if the auction is conducted or advertised only as an
estate auction. However, property other than that of the specified
estate may be sold at the sale if all advertisements for the sale
specify that items will be sold that do not belong to the estate and
those items are identified at the sale.

The bill (Eng. Com. Sub. for H. B. 2982), as amended, was
then ordered to third reading.

Eng. Com. Sub. for House Bill 3016, Relating to the State
Aeronautics Commission.

On second reading, coming up in regular order, was read a
second time and ordered to third reading.

Eng. Com. Sub. for House Bill 3057, Relating to the Adult
Drug Court Participation Fund.

On second reading, coming up in regular order, was read a
second time and ordered to third reading.

Eng. House Bill 3132, Relating to exempting providers that
serve no more than 30 patients with office-based medication-
assisted treatment.

On second reading, coming up in regular order, was read a
second time and ordered to third reading.

Eng. House Bill 3141, Requiring capitol building commission
authorization for certain renovations.

On second reading, coming up in regular order, was read a
second time.

The following amendment to the bill, from the Committee on
Government Organization, was reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:
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ARTICLE 8. CAPITOL BUILDING COMMISSION.

§4-8-4. Powers and duties generally.

The eapitel—buHding—commission Capitol Building

Commission shall review and approve or reject all plans
recommending substantial physical changes inside or outside the

state Gapitel capitol building or surrounding complex, reluding
the—public-meetingrooms—halways-and-greunds: which affect

the appearance thereof. In all instances constituting a substantial
physical change, the approval of the commission is mandatory
before a contract may be let or before changes are started if the
work is not done under a contract and includes all areas occupied
by the Legislature, the Governor, and the Supreme Court of
Appeals. As used in this article, the surrounding complex shall
include the Governor’s mansion and other buildings used by the
Governor as part of his or her residence, the state science and
cultural center, all state office buildings located in the
immediate vicinity of the state Capitel capitol, and the
roadways, structures and facilities which are incidental to such
buildings. As used in this article, substantial physical change
shall include, but not be limited to, permanent physical changes
that alter the appearance of the—puble all areas of the capitol
building and surrounding complex. The secretary of the
Department of Administration shall promulgate rules and
regulations, pursuant to the provisions of §29A-1-1 et seq. of
this code, which rules and regulations shall be subject to the

approval of the eapitelbutding—cemmission Capitol Building

Commission, to implement the provisions of this article.

Following discussion,

The question being on the adoption of the Government
Organization committee amendment to the bill, the same was put
and prevailed.

The bill (Eng. H. B. 3141), as amended, was then ordered to
third reading.



2019] JOURNAL OF THE SENATE 2311

The Senate proceeded to the tenth order of business.

At the request of Senator Takubo, unanimous consent being
granted, the following bills on first reading were considered read a
first time and ordered to second reading:

Eng. House Bill 2474, Relating to a reserving methodology for
health insurance and annuity contracts.

Eng. Com. Sub. for House Bill 2479, Corporate Governance
Annual Disclosure Act.

Eng. Com. Sub. for House Bill 2503, Relating to court
actions.

Eng. Com. Sub. for House Bill 2618, Including undue
influence as a factor in the definition of financial exploitation of an
elderly person or protected person.

Eng. Com. Sub. for House Bill 2694, Relating to the state’s
ability to regulate hemp.

Eng. House Bill 2709, Relating to hunting licenses.

Eng. Com. Sub. for House Bill 2761, Modernizing the self-
service storage lien law.

Eng. House Bill 2828, Relating to Qualified Opportunity
Zones.

Eng. House Bill 2856, Relating to the administration of the
operating fund of the securities division of the Auditor’s office.

Eng. House Bill 3020, Relating to sole source contracts for
goods and services with nonprofit corporations affiliated with the
respective education institutions.

Eng. Com. Sub. for House Bill 3024, West Virginia Business
Ready Sites Program.
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Eng. House Bill 3044, Requiring the Commissioner of
Highways to develop a formula for allocating road funds.

And,

Eng. House Bill 3143, Relating to requirements for consumer
loans in West Virginia.

The Senate proceeded to the twelfth order of business.
Remarks were made by Senators Weld, Palumbo, and Blair.

Pending announcement of meetings of standing committees of
the Senate, including the Committee on Rules,

On motion of Senator Takubo, at 2:34 p.m., the Senate recessed
until 4:30 p.m. today.

The Senate reconvened at 5:07 p.m. today and, at the request
of Senator Weld, unanimous consent being granted, returned to the
third order of business.

Executive Communications

Senator Carmichael (Mr. President) laid before the Senate the
following communication from His Excellency, the Governor,
regarding annual reports, which communication was received and
filed with the Clerk:
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March 7, 2019

Executive Message 4
2019 Regular Session

The Honorable Mitch Carmichael
President, West Virginia State Senate
State Capitol, Rm 229M

Charleston, WV 25305

Dear Mr. President:

Pursuant to the provisions of section twenty, article one, chapter five of the Code of West
Virginia, 1 hereby certify that the following annual reports have been received in the Office of the
Governor:

Accountancy, West Virginia Board of; Annual Report

Administration, West Virginia Department of; Public Records Management and
Preservation Act Annual Report

Administration, West Virginia Department of; Public Defender Services Annual Report
Fiscal Year 2018

Aeronautics Commission, West Virginia Department of Transportation; 2018 Annual
Report

Alcohol Beverage Control Administration, West Virginia; 2018 Fiscal Year Annual Report
Architects, West Virginia Board of; Annual Report FY 2018 & FY 2017

Attorney General, State of West Virginia; Biennial Report and Official Opinions for the
Fiscal Years Beginning July 1, 2016 and Ending June 30, 2018

Attorney General, State of West Virginia; Annual Report 2018

1
State Capitol | 19900 Kanawha Blvd., East, Charleston, WV 25305 | (304) 558-2000
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OFFICE OF THE GOVERNOR

Attorney General, State of West Virginia; 2018 Annual Report on the Activities of the
Consumer Protection and Antitrust Division

Auditor's Office, West Virginia State; West Virginia State Dollar Report 2018

Barbour County, West Virginia; Financial Statements of Barbour County for the Fiscal
Year Ended June 30, 2018

Board of Risk and Insurance Management, State of West Virginia Department of
Administration; Annual Report for fiscal year ending June 30, 2017

Bureau of Senior Services, State of West Virginia; FY 2017 Annual Report
Chiropractic Examiners, State of West Virginia Board of; Annual Report 20162018

Commercial Motor Vehicle Weight and Safety Enforcement Advisory Committee; 2018
Annual Report

Consolidated Public Retirement Board's, West Virginia; (West Virginia State Police
Disability Experience) Annual Report Fiscal Year 2018

Consumer Advocate Offices of the WV Insurance Commissioner, West Virginia Office of;
2018 Annual Report

Counseling, West Virginia Board of; 2016-2018 Annual Report
Culture and History, West Virginia Division of; Annual Report 2017-2018

Department of Health and Human Resources, State of West Virginia; SFY 2017 Sanction
Policy Change Data Annual Report

Education, West Virginia Department and Board of; 2018 State of Education Report

Environmental Protection (Office of Oil and Gas), West Virginia Department of; FY 2017
Annual Report for Fund 3323

Environmental Protection (Office of Oil and Gas), West Virginia Department of; FY 2018
Annual Report for Fund 3322

Environmental Protection, West Virginia Department of; Quarterly Reports Special
Reclamation Fund and the Special Reclamation Water Trust Fund for the Quarter Ended
December 31, 2018

Federal Communications Commission; Annual Report

Financial Institutions, West Virginia Division of; 117th Annual Report Fiscal Year ending
June 30, 2018

Forestry, West Virginia Division of; 2018 Logging Sediment Control Act Annual Report
Forward, West Virginia; 2018 Annual Report WV Women Moving Forward
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OFFICE OF THE GOVERNOR

Funeral Service Examiners, West Virginia Board of; Annual Report (Period July 1, 2016-
June 30, 2018)

Harrison County Department of Health and Human Resources; Annual Summary Report
October 2016 to December 2017

Herbert Henderson Office of Minority Affairs; Annual Report 2017
Innovative Mine Safety Technology Credit Act, West Virginia; Annual Report
Insurance Commissioner, West Virginia Office of the; 2017 Annual Report

Insurance Commissioner, West Virginia Office of the; 2018 Annual Medical Malpractice
Report

Interstate Commission on the Potomac River Basin; October 1, 2016 to September 30,
2017

Interstate Insurance Product Regulation Commission Compact; Annual Report 2017
Jobs Investment Trust, West Virginia; Years Ended June 30, 2018 and 2017

Judicial Compensation Commission, West Virginia; 2018 Report

Legislative Claims Commission, West Virginia; Reports of Legislative Claims Commission
Legislative Claims Commission, West Virginia; Supplemental Report for December 2018

Lottery, West Virginia; Comprehensive Annual Financial Report Fiscal Year Ended June
30, 2018 and 2017

Lottery, West Virginia; Monthly Report on Lottery Operations Month Ending January 31,
2019

Medical Imaging and Radiation Therapy Technology Board of Examiners, West Virginia;
2018 Annual Report

Medicine, West Virginia Board of; Annual Report for the Biennium 7/1/166/30/18
Municipal Bond Commission, West Virginia; Annual Report July 1, 2017- June 30, 2018
National Coal Heritage Area Authority; 2017 Annual Report

Natural Resources, West Virginia Division of; 2017-2018 Annual Report

Occupational Therapy, West Virginia Board; Annual Report for Fiscal Year 2017/2018
Office of Miners' Health, Safety and Training; 2017 Annual Report

Osteopathic Medicine, West Virginia School of; Annual Report

Personnel, West Virginia Division of; Annual Report FY 2018
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OFFiceE ofF THE GOVERNOR

Pharmacy, West Virginia Board of (Controlled Substances Monitoring Program); 2018
Annual Report

Physical Therapy, West Virginia State Board of; Annual Report of the Biennium july 1,
2016-June 30, 2018

Professional Engineers, West Virginia State Board of Registered; Annual Report FY 2018
Public Employees Grievance Board; 2018 Annual Report

Public Service Commission Consumer Advocate Division, State of West Virginia; 2018
Annual Report

Public Service Commission of West Virginia; 2018 Management Summary Report and the
Electric and Gas Utilities Supply-Demand Forecast Reports

Regional Intergovernmental Council (Boone, Clay, Kanawha, Putnam Counties); 2017
Annual Report

Ron Yost Personal Assistance Services (RYPAS) Board; 2018 Annual Report
Sanitarians, West Virginia Board of; 2018 Annual Report

Senior Services, West Virginia Bureau of; Annual Report State Fiscal Year 2018 July 1,
2017-June 30, 2018

State Tax Department (Manufacturing Property Tax Adjustment Credit), West Virginia;
Annual Report

State Tax Department, West Virginia; West Virginia Fireworks Safety Fee Report
Tax Department, West Virginia State; Report for Tax Year 2018
Tax Department, West Virginia State; West Virginia Tax Expenditure Study

Tax Department, West Virginia State; Calculation of Regular School Levy Rates for Tax
Year 2019 and the Effects on Projected County School Revenues

Treasury Investments, West Virginia Board of; Year Ended June 30, 2018

Treasury Investments, West Virginia Board of; Comprehensive Annual Financial Report
Fiscal Year Ended June 30, 2018

United States Department of Energy (National Energy Technology Laboratory); 2017
Annual Report

Veterinary Medicine, West Virginia Board of; Biennium Report July 1, 2016June 30, 2018
Water Development Authority, West Virginia; Fiscal Year 2018 Annual Report
West Virginia University Medicine; 2017 Annual Report
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Sincerely,

cc: Lee Cassis, Clerk, West Virginia State Senate
Division of Culture and History

2317
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Senator Carmichael (Mr. President) then laid before the Senate the
following communication from His Excellency, the Gov_ernor,
submitting the annual probation and parole report, which was received:

%o th'(% Uest "l@zgf}miw

March 7, 2019

EXECUTIVE MESSAGE NO. 5
2019 REGULAR SESSION

The Honorable Mitch Carmichaei
President, Senate of West Virginia
State Capitol, Rm 228M
Charleston, West Virginia 25305

Dear Mr. President:

In accordance with the provisions of section 11, article 7 of the Constitution of the State of
West Virginia, and section 16, article 1, chapter 5 of the Code of West Virginia, I hereby report
that I extended relief to the persons named on the attached report, during the period of March 6,
2018 through March 7, 2019.

cc: Lee Cassis, Senate of West Virginia
Division of Archives and History

State Capitol | 1900 Kanawha Blvd., East, Charleston, WV 25305 | (304) 558-2000



2019] JOURNAL OF THE SENATE 2319

OFFICE OF THE GOVERNOR

PARDONS & MEDICAL RESPITES GRANTED
BY GOVERNOR JUSTICE
FOR THE PERIOD
MARCH 6, 2018 - MARCH 7, 2019

Richard Lee Devore, Sr.
Decided: March 15, 2018

In March 2018, Governor Justice received a medical respite application that both the
warden and commissioner of the Division of Corrections believed should be granted. Mr.
Devore had been given a poor prognosis and had not reached his minimum sentence date
(September 2018) and was no longer ambulatory and required palliative care.

For these reasons, Governor Justice granted a medical respite, allowing him to spend his
last moments with his family.

NO PARDONS WERE GRANTED DURING THIS TIME PERIOD.
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The Clerk next presented a communication from His
Excellency, the Governor, advising that on March 7, 2019, he had
approved Enr. Committee Substitute for Senate Bill 13, Enr.
Committee Substitute for Senate Bill 26, Enr. Committee
Substitute for Senate Bill 270, Enr. Committee Substitute for
Senate Bill 356, Enr. Senate Bill 358, Enr. Committee
Substitute for Senate Bill 387, Enr. Senate Bill 442, Enr. Senate
Bill 443, Enr. Senate Bill 444, and Enr. Senate Bill 452.

The Senate again proceeded to the fourth order of business.

Senator Maynard, from the Joint Committee on Enrolled Bills,
submitted the following report, which was received:

Your Joint Committee on Enrolled Bills has examined, found
truly enrolled, and on the 7th day of March, 2019, presented to His
Excellency, the Governor, for his action, the following bills, signed
by the President of the Senate and the Speaker of the House of
Delegates:

(Com. Sub. for H. B. 2854), Exempting sales from the
consumers sales and service tax and use tax by not for profit
volunteer school support groups raising funds for schools.

And,

(H. B. 3140), Relating to the Division of Natural Resources
Infrastructure.

Respectfully submitted,

Mark R. Maynard,

Chair, Senate Committee.
Moore Capito,

Chair, House Committee.

Senator Trump, from the Committee on the Judiciary,
submitted the following report, which was received:

Your Committee on the Judiciary has had under consideration
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Senate Concurrent Resolution 54 (originating in the
Committee on the Judiciary)—Requesting the Joint Committee on
Government and Finance study the appropriateness of granting
access to adoption records to adult adoptees.

Whereas, Many adult adoptees have profound personal or
medical interests in obtaining information regarding their birth
parents; and

Whereas, Many birth parents desire anonymity and
confidentiality regarding the adoption process and any adoption
records, and are relying on the contracts they signed at the time of
the adoption that guaranteed confidentiality; and

Whereas, Adoption records are only obtained through great
difficulty and birth parents are often unlocatable or deceased; and

Whereas, A majority of states grant limited access to certain
adoption records without first obtaining a court order; and

Whereas, The interest of both adoptees and birth parents should
be respected; therefore, be it

Resolved by the Legislature of West Virginia:

That the Joint Committee on Government and Finance is
hereby requested to study the appropriateness of granting access to
adoption records to adult adoptees; and, be it

Further Resolved, That the Joint Committee on Government
and Finance examine the feasibility of the Department of Health
and Human Resources locating birth parents, obtaining the health
and medical history of the birth parents, and obtaining consent to
release certain adoption records; and, be it

Further Resolved, That the Joint Committee on Government
and Finance report to the regular session of the Legislature, 2020,
on its findings, conclusions, and recommendations, together with
drafts of any legislation necessary to effectuate its
recommendations; and, be it
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Further Resolved, That the expenses necessary to conduct this
study, to prepare a report, and to draft necessary legislation be paid
from legislative appropriations to the Joint Committee on
Government and Finance.

And reports the same back with the recommendation that it be
adopted.

Respectfully submitted,

Charles S. Trump 1V,
Chair.

At the request of Senator Weld, unanimous consent being
granted, the resolution (S. C. R. 54) contained in the foregoing
report from the Committee on the Judiciary was then referred to
the Committee on Rules.

Senator Trump, from the Committee on the Judiciary,
submitted the following report, which was received:

Your Committee on the Judiciary has had under consideration

Senate Concurrent Resolution 55 (originating in the
Committee on the Judiciary)—Requesting the Joint Committee on
Government and Finance to study price gouging during and after a
declaration by the Governor or by the President of the United States
of a state of emergency in West Virginia; to study the appropriate
time frames controls on pricing should be in effect; and to study
whether regulating such statutes should govern during emergencies
declared by the Governor and the President of the United States.

Whereas, West Virginia requires a state of emergency and price
controls to remain in effect for 30 days or the duration of the state
of emergency, whichever is longer; and

Whereas, The statute relating to price controls relates to both a
state of emergency declared by the Governor and a state of
emergency declared by the President of the United States; and
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Whereas, While consumer protection under such
circumstances is necessary, the need for predictability and
consistency in the West Virginia economy is equally necessary;
therefore, be it,

Resolved by the Legislature of West Virginia:

That the Joint Committee on Government and Finance is
hereby requested to study price gouging during and after a
declaration by the Governor or by the President of the United States
of a state of emergency in West Virginia; to study the appropriate
time frames controls on pricing should be in effect; and to study
whether regulating such statutes should govern during emergencies
declared by the Governor and the President of the United States;
and, be it

Further Resolved, That the Joint Committee on Government
and Finance study West Virginia Code requirements regarding the
Governor’s ability to declare a state of emergency in West Virginia
whenever the President of the United States declares a national
state of emergency or disaster; and, be it

Further Resolved, That the Joint Committee on Government
and Finance report to the regular session of the Legislature, 2020,
on its findings, conclusions, and recommendations, together with
drafts of any legislation necessary to effectuate its
recommendations; and, be it

Further Resolved, That the expenses necessary to conduct this
study, to prepare a report, and to draft necessary legislation be paid
from legislative appropriations to the Joint Committee on
Government and Finance

And reports the same back with the recommendation that it be
adopted.

Respectfully submitted,

Charles S. Trump IV,
Chair.
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At the request of Senator Weld, unanimous consent being
granted, the resolution (S. C. R. 55) contained in the foregoing
report from the Committee on the Judiciary was then referred to
the Committee on Rules.

Senator Trump, from the Committee on the Judiciary,
submitted the following report, which was received:

Your Committee on the Judiciary has had under consideration

Senate Concurrent Resolution 56 (originating in the
Committee on the Judiciary)—Requesting the Joint Committee on
Government and Finance study the utility of the enactment of laws
clarifying the definition of employee and independent contractor
for purposes of unemployment compensation and workers’
compensation.

Whereas, Current law is unclear and produces inconsistent
results as to whether a person is an employee or an independent
contractor for purposes of unemployment compensation and
workers’ compensation; and

Whereas, Internal Revenue Service regulations provide one
test, the West Virginia Code provides another, and the Supreme
Court of Appeals provides a third; therefore, be it

Resolved by the Legislature of West Virginia:

That the Joint Committee on Government and Finance is
hereby requested to study the utility of the enactment of laws
clarifying the definition of employee and independent contractor
for purposes of unemployment compensation and workers’
compensation; and, be it

Further Resolved, That the Joint Committee on Government
and Finance report to the regular session of the Legislature, 2020,
on its findings, conclusions, and recommendations, together with
drafts of any legislation necessary to effectuate its
recommendations; and, be it
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Further Resolved, That the expenses necessary to conduct this
study, to prepare a report, and to draft necessary legislation be paid
from legislative appropriations to the Joint Committee on
Government and Finance.

And reports the same back with the recommendation that it be
adopted.

Respectfully submitted,

Charles S. Trump 1V,
Chair.

At the request of Senator Weld, unanimous consent being
granted, the resolution (S. C. R. 56) contained in the foregoing
report from the Committee on the Judiciary was then referred to
the Committee on Rules.

Senator Trump, from the Committee on the Judiciary,
submitted the following report, which was received:

Your Committee on the Judiciary has had under consideration

Senate Concurrent Resolution 57 (originating in the
Committee on the Judiciary)—Requesting the Joint Committee on
Government and Finance study state measures to strengthen and
modernize the protections for trade secrets and intellectual

property.

Whereas, In 1986, the Legislature of West Virginia enacted
into state law the Uniform Trade Secrets Act proposed by the
Uniform Law Commission and, since that time, this act has not
been amended by the Legislature, nor has the Uniform Law
Commission adopted updates to the model law; and

Whereas, Social and technical innovation in the past three
decades has led to a broader understanding of the types of
information that may be considered intellectual property having
important commercial value but may not be covered by existing
trade secrets law; and
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Whereas, International agreements between the United
States and its trading partners incorporate new definitions of
intellectual property and assurances of minimum, required
protections; and

Whereas, The law of trade secrets is developing at many levels
with different approaches occurring with the states, federal
legislation and rules, and international law; and

Whereas, There is now an opportunity for West Virginia to
move into the lead with intellectual property protections and to
provide carefully considered and forward-looking protections that
will encourage entrepreneurs and established corporations to locate
within the state; therefore, be it

Resolved by the Legislature of West Virginia:

That the Joint Committee on Government and Finance is
hereby requested to study state measures to strengthen and
modernize the protections for trade secrets and intellectual
property; and, be it

Further Resolved, That in conducting this study, the committee
shall include an evaluation of trade secret and intellectual property
protections in other states and at the federal level; and, be it

Further Resolved, That the Joint Committee on Government
and Finance report to the regular session of the Legislature, 2020,
on its findings, conclusions, and recommendations, together with
drafts of any legislation necessary to effectuate its
recommendations; and, be it

Further Resolved, That the expenses necessary to conduct this
study, to prepare a report, and to draft necessary legislation be paid
from legislative appropriations to the Joint Committee on
Government and Finance.

And reports the same back with the recommendation that it be
adopted.
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Respectfully submitted,

Charles S. Trump 1V,
Chair.

At the request of Senator Takubo, unanimous consent being
granted, the resolution (S. C. R. 57) contained in the foregoing
report from the Committee on the Judiciary was then referred to
the Committee on Rules.

Senator Trump, from the Committee on the Judiciary,
submitted the following report, which was received:

Your Committee on the Judiciary has had under consideration

Eng. Com. Sub. for House Bill 2079, Removing certain
limitations on medical cannabis grower, processor and dispensary
licenses.

And has amended same.

And reports the same back with the recommendation that it do
pass, as amended.

Respectfully submitted,

Charles S. Trump 1V,
Chair.

At the request of Senator Trump, unanimous consent being
granted, the bill (Eng. Com. Sub. for H. B. 2079) contained in the
preceding report from the Committee on the Judiciary was taken
up for immediate consideration, read a first time, and ordered to
second reading.

Senator Maroney, from the Committee on Health and Human
Resources, submitted the following report, which was received:

Your Committee on Health and Human Resources has had
under consideration
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Eng. Com. Sub. for House Bill 2490, Preventing proposing or
enforcing rules that prevent recreational water facilities from
making necessary upgrades.

And,

Eng. Com. Sub. for House Bill 2945, Relating to vendors
paying a single annual fee for a permit issued by a local health
department.

And reports the same back with the recommendation that they
each do pass.

Respectfully submitted,

Michael J. Maroney,
Chair.

At the request of Senator Takubo, unanimous consent being
granted, the bills (Eng. Com. Sub. for H. B. 2490 and 2945)
contained in the preceding report from the Committee on Health
and Human Resources were each taken up for immediate
consideration, read a first time, and ordered to second reading.

Senator Maroney, from the Committee on Health and Human
Resources, submitted the following report, which was received:

Your Committee on Health and Human Resources has had
under consideration

Eng. Com. Sub. for House Bill 2583, Family Planning Access
Act.

And has amended same.

Eng. Com. Sub. for House Bill 2770, Fairness in Cost-Sharing
Calculation Act.

And has amended same.

Eng. Com. Sub. for House Bill 2947, Relating generally to
telemedicine prescription practice requirements and exceptions.

And has amended same.
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And,

Eng. Com. Sub. for House Bill 3131, Relating to providing
salary adjustments to employees of the Department of Health and
Human Resources.

And has amended same.

And reports the same back with the recommendation that they
each do pass, as amended.

Respectfully submitted,

Michael J. Maroney,
Chair.

At the request of Senator Takubo, unanimous consent being
granted, the bills (Eng. Com. Sub. for H. B. 2583, 2770, 2947, and
3131) contained in the preceding report from the Committee on
Health and Human Resources were each taken up for immediate
consideration, read a first time, and ordered to second reading.

Pending announcement of a meeting of a standing committee
of the Senate,

On motion of Senator Takubo, at 5:18 p.m., the Senate
adjourned until tomorrow, Friday, March 8, 2019, at 10 a.m.

FRIDAY, MARCH 8, 2019
The Senate met at 10:42 a.m.
(Senator Carmichael, Mr. President, in the Chair.)

Prayer was offered by the Honorable Rollan A. Roberts, a
senator from the ninth district.

The Senate was then led in recitation of the Pledge of
Allegiance by the Honorable Dave Sypolt, a senator from the
fourteenth district.
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Pending the reading of the Journal of Thursday, March 7, 2019,

At the request of Senator Beach, unanimous consent being
granted, the Journal was approved and the further reading thereof
dispensed with.

At the request of Senator Plymale, and by unanimous consent,
Senator Plymale addressed the Senate regarding recent comments
made by Dr. E. Gordon Gee, President of West Virginia University,
concerning Marshall University.

Thereafter, at the request of Senator Palumbo, unanimous
consent being granted, the remarks by Senator Plymale were
ordered printed in the Appendix to the Journal.

The Senate proceeded to the second order of business and the
introduction of guests.

At the request of Senator Takubo, and by unanimous consent,
the provisions of Rule 54 of the Rules of the Senate, relating to
persons entitled to the privileges of the floor, were suspended in
order to grant the family of the Honorable Michael T. Azinger, a
senator from the third district, privileges of the floor for the day.

The Senate then proceeded to the third order of business.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Senate Bill 153, Providing greater flexibility for making
infrastructure project grants.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendment
to the House of Delegates amendments to, and the passage as
amended, with its Senate amended title, of

Eng. Com. Sub. for Senate Bill 154, Using school facilities
for funeral and memorial services for certain community members.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended, to
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take effect from passage, and requested the concurrence of the
Senate in the House of Delegates amendments, as to

Eng. Com. Sub. for Senate Bill 199, Authorizing certain
miscellaneous agencies and boards promulgate legislative rules.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page four, section two, line thirty-one, after the word
“authorized” by changing the period to a comma and inserting the
following: with the following amendment:

On page 4, after subdivision 5.6.b. by inserting a new
subsection 5.7. to read as follows:

“5.7. All applications for tax credits must be received by the
Department of Agriculture no later than January 31 of the year
following the year in which the donation was made.”;

On page five, section two, line forty-one, after the word
“authorized” by changing the period to a comma and inserting the
following: with the following amendment:

On page 8, by striking out paragraph “11.2.a.” in its entirety
and renumbering the remaining paragraphs accordingly;

On page six, section five, line three, after the word
“authorized” by changing the period to a comma and inserting the
following: with the following amendments:

On page 16, by striking paragraph “18.1.hh.2” in its entirety
and renumber the remaining paragraphs accordingly;

On page six, section six, line six, after the word “authorized”
by changing the period to a comma and inserting the following:
with the following amendments:
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On page 5, subsection 4.2 after the words, “minimum of” by
striking out “960 and inserting in lieu thereof “500”;

On page 5, subsection 4.2 after the words, “within a” by
striking out “15” and inserting in lieu thereof “12”.

On page 5, subsection 4.3 after the words, “a pharmacy in a”
by striking out “960” and inserting in lieu thereof “500”;

On page 6, subdivision 4.4.c after the word, “Within” by
striking out “15” and inserting in lieu thereof “12”;

And,

On page 6, subdivision 4.4.e after the words “within the” by
striking out “15” and inserting in lieu thereof “12”.”

On page seven, section seven, line five, after the word
“authorized” by changing the period to a comma and inserting the
following: with the following amendments:

On page 3, subdivision 4.1.d. after the word “misdemeanor” by
striking out the words “involving moral turpitude” and inserting in
lieu thereof the following: “that bears a rational nexus to the
occupation requiring licensure”;

And

On page 29, subdivision 8.2.c. after the word “misdemeanor by
striking out the words “involving moral turpitude” and inserting in
lieu thereof the following: “that bears a rational nexus to the
occupation requiring licensure;

And on page 30, subdivision 9.2.f. after the word
“misdemeanor” by striking out the words “involving moral
turpitude” and inserting in lieu thereof the following: “that bears a
rational nexus to the occupation requiring licensure.”;

And,

On page eight, section nine, line four, after the word
“authorized” by changing the period to a comma and inserting the
following: with the following amendments:
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On page 4, subdivision 5.1, after the words “New series rules”
by striking out the word “may” and inserting in lieu thereof the
word “shall”.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Senate Bill 199, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, lhlenfeld, Jeffries, Lindsay, Mann, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—34.

The nays were: None.
Absent: None.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 199) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Baldwin, Beach,
Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, lhlenfeld, Jeffries, Lindsay, Mann, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—34.

The nays were: None.
Absent: None.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 199) takes effect from passage.
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Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 238, Increasing certain
penalties for passing stopped school bus.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended, and
requested the concurrence of the Senate in the House of Delegates
amendments, as to

Eng. Com. Sub. for Senate Bill 241, Permitting county court
clerks scan certain documents in electronic form.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page one, section eleven, line eight, by striking out the
words “scan and record” and inserting in lieu thereof the words
“scan, record, and make available online when determined to be
financially feasible by the county commission”;

And,

On page one, section eleven, line twelve, after the word
“followed” by changing the period to a colon and inserting the
following proviso: Provided further, That any documents in an
electronic format are stored on a server off site, such as a cloud
based server, to retain a backup copy of electronic documents.

On motion of Senator Takubo, the Senate refused to concur in
the foregoing House amendments to the bill (Eng. Com. Sub. for
S. B. 241) and requested the House of Delegates to recede
therefrom.
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Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Com. Sub. for Com. Sub. for Senate Bill 317,
Authorizing three or more adjacent counties form multicounty trail
network authority.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 17. MULTICOUNTY TRAIL NETWORK
AUTHORITIES.

§20-17-1. Leqislative findings.

The West Virginia Legislature finds that outdoor recreation is
an increasingly vital part of the state’s economy and that outdoor
recreation participants spend billions of dollars annually in the state
and support a significant number of local jobs.

The Legislature further finds that well-managed areas for
trail-oriented recreation in_ the state will increase outdoor
recreational tourism, increasing revenue to the state and creating
more jobs for West Virginia citizens.

The Leqislature further finds that, with the cooperation of
private landowners, there is an opportunity to provide citizens and
recreational tourists with greater access to trail-oriented recreation
by incorporating private property into recreational trail systems and
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areas throughout West Virginia to provide significant economic
and recreational benefits to communities in the state.

The Leqislature further finds that, under an appropriate
contractual and management scheme, well-managed trail systems
may exist on private property without diminishing the landowner’s
interest, control, or profitability in the land and without increasing
the landowner’s exposure to liability.

The Legislature further finds that creating and empowering
multicounty trail network authorities, that can work with the
landowners, county officials, community leaders, state and federal
government agencies, recreational user groups, and other interested
parties to expand trail systems will greatly assist in improving and
linking recreational trail systems.

The Legislature further finds that it is in the best interests of the
state to encourage private landowners to make land available for
public use, through multicounty trail network authorities, for
recreational purposes by limiting landowner liability for injury to
persons entering thereon, by limiting landowner liability for injury
to the property of persons entering thereon, and by limiting
landowner liability to persons who may be injured or otherwise
damaged by the acts or omissions of persons entering thereon.

§20-17-2. Definitions.

Unless the context clearly requires a different meaning, the
terms used in this article have the following meanings:

(1) “Adjacent county” means a nonparticipating county that
directly borders any participating county in a multicounty trail
network authority;

(2) “Authority” means a multicounty trail network authority
created pursuant to this article;

(3) “Board” means the board of a multicounty trail network
authority;




2019] JOURNAL OF THE SENATE 2337

(4) “Contiguous counties” means a group of counties in which
each county shares the border of at least one other county in the
roup;

(5) “Fee” means the amount of money asked in return for an
invitation to enter or go upon a recreational area of a trail network,
including a one-time fee for a particular _event, amusement,
occurrence, adventure, incident, experience, or occasion as set by
an authority, which may differ in amount for different categories

of participants;

(6) “Land” or “property” includes, but is not limited to, roads,
water, watercourses, private ways, buildings, premises, structures,
and machinery or equipment, when attached to the realty;

(7) “Owner” or “owner of land” means a person vested with
title to real estate and those with the ability to exercise control over
real estate and includes, but is not limited to, a tenant, lessee,
licensee, holder of a dominant estate, or other lawful occupant;

(8) “Participant” means any person using a recreational area of
a trail network for recreational purposes;

(9) “Person” means any public or private corporation,
institution, association, society, firm, organization, or company
organized or existing under the laws of this or any other state or
country; the State of West Virginia; any state governmental
agency; any political subdivision of the state or of its counties or
municipalities; a sanitary district; a public service district; a
drainage district; a conservation district; a watershed improvement
district; a partnership, trust, or estate; a person or individual; a
group of persons or individuals acting individually or as a group;
any other legal entity; or any authorized agent, lessee, receiver, or
trustee of any of the foregoing;

(10) ““Participating county” means one of the three or more
counties forming a multicounty trail network authority;

(11) “Recreational area” means the recreational trails and
appurtenant facilities, including trail head centers, parking areas,
camping facilities, picnic areas, recreational areas, historic or
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cultural interpretive sites, and other facilities or attractions that are
a part of a multicounty trail network authority system; and

(12) “Recreational purposes’” means:

(A) Any outdoor activity undertaken, or practice or instruction
in_any such activity, for the purpose of exercise, relaxation, or
pleasure, including, but not limited to any one or any combination
of the following noncommercial recreational activities: Hunting,
fishing, swimming, boating, kayaking, camping, picnicking,
hiking, rock climbing, bouldering, bicycling, horseback riding,
spelunking, nature study, water skiing, winter sports, and visiting,
viewing, or enjoying historical, archaeological, scenic, or scientific
sites, aircraft, or ultralight operations on private airstrips or farms,
or otherwise using land for purposes of the user;

(B) Parking on or traversing land, outside of the state road
system, for the purpose of engaging in a recreational activity
described in paragraph (A) of this subdivision; or

(C) Maintaining or making improvements on land, including,
but not limited to, artificial improvements for the purpose of
making the land accessible or usable for a recreational activity
described in paragraph (A) of this subdivision.

§20-17-3. Multicounty trail network authorities authorized;
addition of counties; merger of existing authorities.

(a) For the purposes of this article, three or more contiguous
counties may, upon approval of the county commission of each
county desiring to participate, form a multicounty trail network
authority. An authority established pursuant to this section is a
public corporation and a joint development entity existing for the
purpose of facilitating the development and operation of a system
of recreational trails and areas throughout the participating
counties. Such trails will be designated and made available for
recreational purposes with significant portions of the trails system
being located on private property throughout West Virginia, made
available for use through lease, license, easement, or other
appropriate legal form by a willing landowner.
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(b) An adjacent county may join a multicounty trail network
authority as a participating county upon approval of both the board
of the authority and the county commission of the adjacent county
wishing to become a participating county.

(c) Two or more existing authorities may merge and become a
single authority encompassing the participating counties in each
merging authority upon approval of the board of each authority.
Upon merger of two or more authorities, the board of the newly
created authority will be composed of all board members serving
on the board of each merging authority at the time the merger takes
place. Thereafter, the authority will fill any vacancies and appoint
board members as required by §20-17-4 of this code. The board of
the newly created authority shall adopt appropriate procedures and
bylaws to ensure that the newly created authority complies with all
requirements of this article.

820-17-4. Board; quorum; executive director; expenses;
application of state Freedom of Information Act.

(a) The board is the governing body of an authority and the
board shall exercise all the powers given the authority in this
article. The county commission of each participating county shall
appoint two members to the board, as follows:

(1) Each participating county shall appoint one member who
represents and is associated with a corporation or_individual
landowner whose land is being used or is expected to be used in
the future as part of the authority’s recreational area. This member
shall be appointed to a four-year term.

(2) Each participating county shall appoint one member who is
an_experienced instructor, guide, or participant in recreational
activities in the county or an individual who represents and is
associated with travel, tourism, economic development, land
surveying, or relevant engineering efforts within the county. The
initial appointment for this member shall be for a two-year term,
but all subsequent appointments shall be for a four-year term.
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(3) Any appointed member whose term has expired shall serve
until his or her successor has been duly appointed and qualified.
Any person appointed to fill a vacancy shall serve only for the
unexpired term. Any appointed member is eligible for
reappointment. Members of the board are not entitled to
compensation for services performed as members but are entitled
to _reimbursement for all reasonable and necessary expenses
actually incurred in the performance of their duties.

(b) Upon joining an existing authority as a participating county
pursuant to 820-17-3 of this code, the newly participating county
shall appoint board members only for the length of the unexpired
terms of the authority’s board members serving at the time the
county joins the authority. Thereafter, the county shall appoint
board members according to the reqular appointment procedure
provided in subsection (a) of this section.

(c) The board shall meet quarterly, unless a special meeting is
called by its chairman. During the first meeting of each fiscal year
beginning in an odd-numbered year, or as soon as feasible
thereafter, the board shall elect a chairman, secretary, and treasurer
from among its own members to serve for two-year terms.

(d) A majority of the members of the board constitutes a
guorum and a quorum shall be present for the board to conduct
business.

(e) The board may prescribe, amend, and repeal bylaws and
rules governing the use of the trail system, safety standards for
participants, and the manner in which the business of the authority
is conducted.

(f) The board shall review and approve an annual budget. The
fiscal year for an authority begins on July 1 and ends on the 30th
day of the following June.

(q) The board shall appoint an executive director to act as its
chief executive officer, to serve at the will and pleasure of the
board. The board, acting through its executive director, may
employ any other personnel considered necessary and retain such
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temporary legal, engineering, financial, and other consultants or
technicians as may be required for any special study or survey
consistent with the provisions of this article. The executive director
shall carry out plans to implement the provisions of this article and
to exercise those powers enumerated in the bylaws. The executive
director shall prepare an annual budget to be submitted to the board
for its review and approval prior to the commencement of each
fiscal year. The budget shall contain a detailed account of all
planned and proposed revenue and expenditures for the authority
for the upcoming fiscal year, including a detailed list of employees
by title, salary, cost of projected benefits, and total compensation.
Before August 15 of each year, the executive director shall provide
to the board and the county commission for each participating
county a detailed list of actual expenditures and revenue, by
account and recipient name, for the previous fiscal year and a copy
of the approved budget for the current fiscal year.

(h) All costs incidental to the administration of the authority,
including office expenses, personal services expenses, and current
expenses, shall be paid in accordance with guidelines issued by the
board from funds accruing to the authority.

(i) All expenses incurred by an authority in carrying out the
provisions of this article shall be payable solely from funds that
have accrued to the authority pursuant to this article. An authority
may not incur liability or an obligation above the amount of funds
that have accrued to the authority pursuant to this article.

(1) A multicounty trail network authority and the board is a
“public body” for purposes of the West Virginia Freedom of
Information Act, as provided in §29B-1-1 et seq. of this code.

§20-17-5. Financial review and oversight.

(a) An authority shall contract for and obtain an annual
financial audit to be conducted by a private accounting firm in
compliance with generally accepted government auditing
standards. When complete, the audit shall be transmitted to the
board, the president of the county commission of each participating
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county, and the Legislative Auditor. The cost of the audit shall be
paid by the authority.

(b) If an authority receives any funds from the Legislature by
appropriation or grant, the Legislative Auditor shall have the power
and authority to examine the revenues, expenditures, and
performance of the authority, and, for these purposes, shall have
the power to inspect the properties, equipment, and facilities of the
authority and to request, inspect, and obtain copies of any records
of the authority. For each fiscal year in which the authority receives
any funds from the Legislature by appropriation or grant, the
executive director shall provide to the Legislative Auditor and
Secretary of Revenue a detailed list of actual expenditures and
revenue by account and recipient name for the previous fiscal year
within 45 days of the close of that fiscal year.

820-17-6. Powers of an authority.

An authority, as a public corporation and joint development
entity, may exercise all powers necessary or appropriate to carry
out the purposes of this article, including, but not limited to, the

pOwer:

(1) To acquire, own, hold, and dispose of property, real and
personal, tangible and intangible;

(2) To lease property, whether as lessee or lessor, and to
acquire or grant through easement, license, or other appropriate
legal form, the right to develop and use property and open it to the

public;

(3) To mortgage or otherwise grant security interests in its
property;

(4) To procure insurance against any losses in connection with
its property, licenses, easements, operations, assets, or contracts,
including hold-harmless agreements, in such amounts and from
such insurers as the authority considers desirable;
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(5) To maintain such sinking funds and reserves as the board
determines appropriate for the purposes of meeting future
monetary obligations and needs of the authority;

(6) To sue and be sued, implead and be impleaded, and
complain and defend in any court;

(7) To contract for the provision of legal services by private
counsel and, notwithstanding the provisions of §5-3-1 et seq. of
this code, the counsel may, in addition to the provisions of other
legal services, represent the authority in court, negotiate contracts
and other agreements on behalf of the authority, render advice to
the authority on any matter relating to the authority, prepare
contracts and other agreements, and provide such other legal
services as may be requested by the authority;

(8) To adopt, use, and alter at will a corporate seal;

(9) To make, amend, repeal, and adopt bylaws for the
management and regulation of the authority’s affairs:

(10) To appoint officers, agents, and employees and to contract
for and engage the services of consultants;

(11) To make contracts of every kind and nature and to execute
all instruments necessary or convenient for carrying out the
purposes of this article, including contracts with any other
governmental agency of this state or of the federal government or
with any person, individual, partnership, or corporation;

(12) Without in any way limiting any other subdivision of this
section, to accept grants and loans from, and enter into contracts
and other transactions with, any federal agency;

(13) To maintain an office at such place or places within the
state as it may designate;

(14) To borrow money, to issue notes, to provide for the
payment of notes, to provide for the rights of the holders of notes,
and to purchase, hold, and dispose of any of its notes;
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(15) To issue notes payable solely from the revenue or other
funds available to the authority, which may be issued in such
principal amounts as necessary to provide funds for any purpose
under this article, including:

(A) The payment, funding, or refunding of the principal of,
interest on, or redemption premiums on notes issued by it, whether
the notes or interest to be funded or refunded have or have not
become due; and

(B) The establishment or increase of reserves to secure or to
pay notes, or the interest on the notes, and all other costs or
expenses of the authority incident to and necessary or convenient
to carry out its corporate purposes and powers. Notes may be
additionally secured by a pledge of any revenues, funds, assets, or
moneys of the authority from any source;

(16) To issue renewal notes, except that no renewal notes may
be issued to mature more than 10 years from the date of issuance
of the notes renewed;

(17) To apply the proceeds from the sale of renewal notes to
the purchase, redemption, or payment of the notes to be refunded;

(18) To accept gifts or grants of property, funds, security
interests, money, materials, labor, supplies, or services from the
federal government or from any governmental unit or any person,
firm, or corporation, and to take appropriate measures in procuring,
accepting, or disposing of gifts or grants;

(19) To the extent permitted under its contracts with the holders
of notes of the authority, to consent to any modification of the rate
of interest, time of payment of any installment of principal or
interest, security or any other term of any note, contract or
agreement of any kind to which the authority is a party;

(20) To construct, reconstruct, improve, maintain, repair,
operate, and manage the recreational areas at the locations within
the participating counties as may be determined by the authority;
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(21) To enter into an agreement with the West Virginia
Division of Natural Resources for natural resources police officers
to provide law-enforcement services within the authority’s
recreational area and to reimburse the Division of Natural
Resources for its costs therefor;

(22) To exercise all power and authority provided in this article
necessary and convenient to plan, finance, construct, renovate,
maintain, and operate or oversee the operation of the authority at
such locations within the participating counties as may be
determined by the authority;

(23) To exercise all of the powers which a corporation may
lawfully exercise under the laws of this state;

(24) To develop, maintain, and operate or contract for the
development, maintenance, and operation of the authority;

(25) To enter into contracts with landowners and other persons
holding an interest in the land being used for its recreational
facilities to hold those landowners and other persons harmless with
respect to any claim in tort growing out of the use of the land for
recreational purposes or growing out of the recreational activities
operated or managed by the authority from any claim except a
claim for damages proximately caused by the willful or malicious
conduct of the landowner or any of his or her agents or employees:;

(26) To assess and collect a reasonable fee from those persons
who use the trails, parking facilities, visitor centers, or other
facilities which are part of the recreational area and to retain and
utilize that revenue for any purposes consistent with this article:
Provided, That such fee does not constitute a “charge” or a “fee”
within the meaning and for the purposes of §19-25-5 of this code:
Provided, however, That the authority may not charge a fee for any
user to enter or go upon any trail that is already open for use by the
public without fee as of January 1, 2019;

(27) To enter into contracts or other appropriate legal
arrangements with landowners under which land is made available
for use as part of the recreational area;
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(28) To directly operate and manage recreation activities and
facilities within the recreational area;

(29) To promulgate and publish rules governing the use of the
recreational area and the safety of participants, including rules
designating particular trails or segments of trails within the
recreational area for certain activities and limiting use of
designated trails to such activities;

(30) To coordinate and conduct athletic races, competitions, or
events within the recreational area, in cooperation with the county
commissions of participating counties in which such events will
take place; and

(31) To exercise such other and additional powers as may be
necessary or appropriate to carry out the purposes of this article.

820-17-7. Requirements for trail users and prohibited acts;
criminal penalties.

(a) A person may not enter or remain upon a recreational area
without a valid, nontransferable user permit issued by the
appropriate authority and properly displayed, except properly
identified landowners or leaseholders or their officers, employees,
or agents while on the land that the person owns or leases for
purposes related to the ownership or lease of the land.

(b) An authority may require recreational users to wear
protective helmets or use safety eqguipment that the authority
determines to be appropriate for the recreational activity in which
the user is engaged.

(c) Each trail user operating a bicycle or mountain bicycle shall
obey all traffic laws, traffic-control devices, and signs within the
recreational area, including those which restrict trails to certain
types of bicycles or mountain bicycles.

(d) Each trail user shall at all times remain within and on a
designated and marked trail while within the recreational area.
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(e) A person may not ignite or maintain any fire within the
recreational area except in a designated camp site.

(f)_A person may not operate a motor vehicle within the
recreational area unless the person is authorized to operate a motor
vehicle in the area to perform maintenance services or emergency

response.

(9) A person who violates any provision of this section is guilty
of a misdemeanor and, upon conviction, shall be fined not more
than $100. Prosecution or conviction for the misdemeanor
described in this subsection shall not prevent or disqualify any
other civil or criminal remedies for the conduct prohibited by this
section.

§20-17-8. Limiting liability.

(a) An owner of land used by an authority owes no duty of care
to keep his or her land safe for entry or use by others for
recreational purposes, or to give any warning of a dangerous or
hazardous condition, use, structure, activity, or wild animal on such
land to persons entering or going upon the land for such purposes.
The provisions of this section apply regardless of whether the
person entering or going upon the leased land is permitted to enter
the land or is a trespasser.

(b) Unless otherwise agreed in writing, an owner of land who
grants a lease, easement, or license of land to an authority for
recreational purposes does not, by giving a lease, easement or
license: (1) Extend any assurance to any person using the land that
the land is safe for any purpose; (2) confer upon those persons the
legal status of a party to whom a duty of care is owed:; or (3) assume
responsibility for or incur liability for any injury to person or
property or death caused by an act or omission of a person who
enters upon the leased land. The provisions of this section apply
whether the person entering or going upon the leased land is
permitted to enter the land or is a trespasser.

(c) Nothing in this section limits in any way any liability which
otherwise exists for deliberate, willful, or malicious infliction of
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injury to persons or property: Provided, That nothing herein limits
in any way the obligation of a person entering upon or using the
land of another for recreational purposes to exercise due care in his
or_her use of the land and in his or her activities thereon, so as to
prevent the creation of hazards or the commission of waste by
himself or herself.

§20-17-9. Purchasing and bidding procedures; criminal penalties.

(a) Purchasing and bidding procedures; criminal penalties. —

(1) Whenever an authority proposes to purchase or contract for
commodities or services reasonably anticipated to equal or exceed
$25,000 in cost, the purchase or contract shall be based on
competitive  bidding. Where the purchase of particular
commodities or services is reasonably anticipated to be less than
$25,000, the executive director may, on behalf of the authority,
solicit bids or price quotes in any manner that the executive director
deems appropriate and the authority shall obtain its commodities
or services by the lowest bid. In lieu of seeking bids or quotes for
commodities or services in this price range, the authority may
purchase those commodities and services pursuant to state master
contracts as provided in 85A-3-10e of this code.

(2) Where the cost for the purchase of commodities or services
is reasonably anticipated to exceed $25,000, the executive director
shall _solicit sealed bids for such commodities or
services: Provided, That the executive director may permit bids by
electronic transmission to be accepted in lieu of sealed bids. Bids
shall be solicited by public notice. The notice shall be published as
a Class Il legal advertisement in all participating counties in
compliance with the provisions of 859-3-1 et seq. of this code and
by such other means as the executive director deems appropriate.
The notice shall state the general character of the work and general
character of the materials to be furnished, the place where plans
and specifications therefor may be examined, and the time and
place for receiving bids. After all bids are received, the authority
shall enter into a written contract with the lowest responsible
bidder; however, the authority may reject any or all bids that fail to
meet the specifications required by the authority or that exceed the
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authority’s budget estimation for those commodities or services. If
the executive director determines in writing that there is only one
responsive and responsible bidder and that there has been sufficient
public notice to attract competitive bids, he or she may negotiate
the price for a noncompetitive award or the specifications for a
noncompetitive award based solely on the original purpose of the
solicitation.

(3) For any contract that exceeds $25,000 in total cost, the
authority shall require the vendors to post a bond, with form and
surety to be approved by the authority, in an amount equal to at
least 50 percent of the contract price conditioned upon faithful
performance and completion of the contract.

(4) The bidding requirements specified in this section do not
apply to any leases for real property upon which the authority
makes improvements for public access to the recreational area,
information distribution, and welcome centers. This exemption
does not apply to leases for offices, vehicle and heavy equipment
storage, or administrative facilities.

(5) Any person who violates a provision of this subsection is
guilty of a misdemeanor and, upon conviction, shall be confined in
jail not less than 10 days nor more than one year, or fined not less
than $10 nor more than $1,000, or both fined and confined.

(b) Conflicts of interest in contracts prohibited. —

An authority or any of its board members, officers, employees,
or_agents may not enter into any contracts, agreements, or
arrangements for purchases of services or commodities violating
the requirements of §6B-2-5 or §61-10-15 of this code.

(c) Civil remedies. —

The county commission of a participating county in an
authority may challenge the validity of any contract or purchase
entered, solicited, or proposed by the authority in violation of this
section by seeking declaratory or injunctive relief in the circuit
court of the county of the challenging party. If the court finds by a
preponderance of evidence that the provisions of those sections
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have been violated, the court may declare the contract or purchase
to be void and may grant any injunctive relief necessary to correct
the violations and protect the funds of the authority as a joint
development entity.

ARTICLE 17A. MOUNTAINEER TRAIL NETWORK
RECREATION AUTHORITY.

§20-17A-1. Leqislative findings; purpose.

The Legislature further finds that, with the cooperation of
private landowners, there is an opportunity to provide trail-oriented
recreation facilities primarily on private property in the
mountainous terrain of the Potomac Highlands and north central
West Virginia and that the facilities will provide significant
economic and recreational benefits to the state and to the
communities in the Potomac Highlands and north central West
Virginia through increased tourism in the same manner as
whitewater rafting, snow skiing, and utility terrain motor vehicle
riding benefit the state and communities surrounding those
activities.

The Leqislature further finds that the creation and empowering
of a joint development entity to work with the landowners, county
officials and community leaders, state and federal government
agencies, recreational user groups, and other interested parties to
enable and facilitate the implementation of the facilities will
greatly assist in the realization of these potential benefits.

The purpose of this article is to provide additional opportunities
and regulatory authorization for recreational trail networks and to
provide for increased access to recreational areas, including, but
not limited to, creating a contiguous trail system that connects to
the Chesapeake and Ohio Canal Tow Path.

§20-17A-2. Creation of Mountaineer Trail Network Recreation
Authority and establishment of recreation area.

There is hereby created the ‘“Mountaineer Trail Network
Recreation Authority” consisting of representatives from the
counties of Barbour, Grant, Harrison, Marion, Mineral,
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Monongalia, Preston, Randolph, Taylor, and Tucker organized
pursuant to the provisions of 820-17-1 et seq. of this code. This
authority is authorized to establish a Mountaineer Trail Network
Recreation Area within the jurisdictions of those counties and the
authority shall be subject to the powers, duties, immunities, and
restrictions provided in 820-17-1 et seq. of this code. Visitors and
participants in recreational activities within the trail network shall,
in_similar respects, be subject to the user requirements and
prohibitions of §20-17-7 of this code.

820-17A-3. Recreational purposes.

The allowed recreational purposes for the Mountaineer Trail
Network Recreation Area include, but are not limited to, any one
or any combination of the following noncommercial recreational
activities: Hunting, fishing, swimming, boating, camping,
picnicking, hiking, bicycling, mountain bicycling, running, cross-
country running, nature study, winter sports and visiting, viewing
or enjoying historical, archaeological, scenic, or scientific sites.

§20-17A-4. Governing body and expenses.

(a) The governing body of the authority shall be a board
constituted according to the provisions of §20-17-4 of this code.

(b) All costs incidental to the administration of the authority,
including office expenses, personal services expenses and current
expenses, shall be paid in accordance with guidelines issued by the
board from funds accruing to the authority.

(c) All expenses incurred in carrying out the provisions of this
article shall be payable solely from funds provided under the
authority of this article and under §20-17-1 et seq. of this code. No
liability or obligation may be incurred by the authority under this
article beyond the extent to which moneys have been provided
under the authority of this article.

820-17A-5. Protection for private landowners.

Owners of land used by the authority shall have the full benefit
of the limitations of liability provided in §20-17-8 of this code.;
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And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Com. Sub. for Senate Bill 317—A Bill
to amend the Code of West Virginia, 1931, as amended, by adding
thereto a new article, designated 820-17-1, 8§20-17-2, §20-17-3,
§20-17-4, 820-17-5, §20-17-6, §20-17-7, §20-17-8 and §20-17-9;
and to amend said code by adding thereto a new article, designated
§20-17A-1, §20-17A-2, §20-17A-3, 820-17A-4, §20-1A7-5, all
relating generally to forming multicounty trail network authorities;
creating a framework for establishment of multicounty trail
network authorities and authorizing the formation of the
Mountaineer Trail Network Recreation Authority;_providing
legislative findings; defining terms; providing that an authority is
a public corporation and joint development entity; providing
procedures for counties to join a trail network authority as a
participating county and providing for the merger of two
established authorities; providing for appointment of individuals to
the board of an authority and for the filling of vacancies in the
board; establishing the terms of appointment to a board; requiring
quarterly meetings of a board; describing how a quorum is
established; authorizing a board to promulgate bylaws and rules;
providing that an authority is subject to Freedom of Information
Act laws; describing the powers and duties of an authority;
requiring a board to appoint an executive director; describing
powers and duties of an executive director; authorizing
employment of authority staff; requiring creation of an annual
budget; providing for payment of an authority’s expenses; allowing
reimbursement of board member expenses; establishing financial
audit requirements; requiring reporting and oversight of state
funds; prohibiting certain actions by users of recreational area land
and providing criminal penalties; limiting the liability of owners of
land used by an authority; setting forth purchasing and bidding
procedures for authority contracts and purchases; providing
criminal penalties for violation of purchasing and bidding
requirements; clarifying that certain provisions of the code
prohibiting certain officers from having a pecuniary interest in
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contracts applies to board members, officers, personnel, and agents
of an authority; providing civil remedies for participating counties
challenging purchasing contracts violating certain requirements;
establishing the Mountaineer Trail Network Recreation Authority
and authorizing the creation of the Mountaineer Trail Network
Recreation Area; identifying participating counties; providing
legislative findings and purposes for this authority; listing the
recreational purposes for the recreation area; specifying manner of
governance and payment of expenses; and ensuring liability
protections for cooperating land owners.

On motion of Senator Takubo, the Senate refused to concur in
the foregoing House amendments to the bill (Eng. Com. Sub. for
Com. Sub. for S. B. 317) and requested the House of Delegates to
recede therefrom.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage, to take
effect October 1, 2019, of

Eng. Com. Sub. for Senate Bill 318, Transferring Medicaid
Fraud Control Unit to Attorney General’s office.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 357, Relating generally to
Division of Administrative Services.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to the House of Delegates amendments to, and the passage as
amended, with its Senate amended title, of

Eng. Com. Sub. for Senate Bill 360, Relating to third-party
litigation financing.
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A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended, and
requested the concurrence of the Senate in the House of Delegates
amendments, as to

Eng. Com. Sub. for Senate Bill 400, Allowing Board of
Dentistry create specialty licenses.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page eight, section eight, line twenty, after the word
“setting;” by striking out the word “and”;

On page eight, section eight, line twenty-two, after the word
“setting;” by inserting the following: and

(E) The Board may consider clinical examinations taken prior
to July 1, 2019, or individual state clinical examinations as
equivalent which demonstrates competency.;

And,

On page nine, section eight-a, lines two and three, by striking
out the words “in a dental specialty” and inserting in lieu thereof
the words “upon proper application and fee for each specialty and
as provided pursuant to the provisions of this article”.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Senate Bill 400, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, lhlenfeld, Jeffries, Lindsay, Mann, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—34.
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The nays were: None.
Absent: None.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 400) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 404, Relating generally to
sediment control during commercial timber harvesting operations.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Senate Bill 421, Relating to annual legislative review of
economic development tax credit.

A message from the Clerk of the House of Delegates
announced that that body had refused to recede from its
amendment, and requested the appointment of a committee of
conference of three from each house on the disagreeing votes of
the two houses, as to

Eng. Com. Sub. for Senate Bill 481, Relating to Judicial
Vacancy Advisory Commission.

The message further announced the appointment of the
following conferees on the part of the House of Delegates:

Delegates Kump, Steele, and N. Brown.

On motion of Senator Takubo, the Senate agreed to the
appointment of a conference committee on the bill.

Whereupon, Senator Carmichael (Mr. President) appointed the
following conferees on the part of the Senate:
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Senators Weld, Rucker, and Romano.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from The Clerk of the House of Delegates
announced the passage by that body, without amendment, to take
effect from passage, and requested the concurrence of the Senate
in the changed effective date, as to

Eng. Com. Sub. for Senate Bill 485, Clarifying notification
requirements for property insurance purposes.

A message from the Clerk of the House of Delegates announced
the amendment by that body, passage as amended with its House of
Delegates amended title, and requested the concurrence of the Senate
in the House of Delegates amendments, as to

Eng. Com. Sub. for Senate Bill 487, Relating to admissibility
of health care staffing requirements in litigation.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 7B. MEDICAL PROFESSIONAL LIABILITY.
855-7B-7a. Admissibility and use of certain information.

(@) In an action brought, there is a rebuttable presumption that the
following information may not be introduced unless it applies specifically
to the injured person or it involves substantially similar conduct that
occurred within one year of the particular incident involved:

(1) A state or federal survey, audit, review, or other report of a
health care provider or health care facility;

(2) Disciplinary actions against a health care provider’s license,
registration, or certification;
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(3) An accreditation report of a health care provider or health
care facility; and

(4) An assessment of a civil or criminal penalty.

(b) In any action brought alleging inappropriate staffing or
inadequate supervision, if the health care facility or health care
provider demonstrates compliance with the minimum staffing
requirements under state and federal law, the health care facility or
health care provider is entitled to a rebuttable conclusive presumption
that appropriate staffing was provided, and a rebuttable presumption
that adequate supervision of patients to prevent accidents was
provided, and the jury shall be instructed accordingly.

(c) If staffing is less than the requirements dictated by state and
federal law the applicable requlations, then there is a rebuttable
presumption that there was inadequate supervision of patients and
that inadequate staffing or inadequate supervision was a
contributing cause of the patient’s fall and injuries or death arising
therefrom, and the jury shall be instructed accordingly.

(d) Information under this section may only be introduced in a
proceeding if it is otherwise admissible under the West Virginia
Rules of Evidence.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 487—A Bill to amend and
reenact 855-7B-7a of the Code of West Virginia, 1931, as
amended, relating to the admissibility of health care staffing
requirements in medical professional liability litigation; providing
that compliance with minimum staffing requirements under state
and federal law creates a conclusive presumption that appropriate
staffing was provided and a rebuttable presumption that adequate
supervision of patients to prevent accidents was provided,;
requiring that if staffing is less than requirements dictated by state
and federal law then there is a rebuttable presumption that there
was inadequate supervision of patients and that inadequate staffing
or inadequate supervision was a contributing cause of the patient’s
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fall and resulting injuries or death; and, requiring the jury be
instructed accordingly.

Senator Takubo moved that the Senate refuse to concur in the
foregoing House amendments to the bill (Eng. Com. Sub. for S. B.
487) and request the House of Delegates to recede therefrom.

Following discussion,

The question being on the adoption of Senator Takubo’s
aforestated motion, the same was put and prevailed.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Senate Bill 493, Correcting terminology referring to
racing vehicles illegally on street.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended, to
take effect from passage, and requested the concurrence of the
Senate in the House of Delegates amendment, as to

Eng. Com. Sub. for Senate Bill 496, Transferring authority to
regulate milk from DHHR to Department of Agriculture.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendment to the bill was
reported by the Clerk:

On page fifteen, section seventeen, by striking out all of section
seventeen and inserting in lieu thereof a new section, designated
section seventeen, to read as follows:

819-11E-17. Transfer of milk regulation authority from
Department of Health and Human Resources (DHHR) to
Department of Agriculture (WVDA).
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(a) Effective July 1, 2019, authority for the requlation,
including enforcement, of Grade “A” milk is hereby transferred to
the commissioner from the Department of Health and Human
Resources.

(b) Prior to July 1, 2019, the commissioner and the Department
of Health and Human Resources shall enter into an agreement to
provide for the orderly transition of requlatory operations from the
Department of Health and Human Resources to the commissioner.
Said agreement shall provide:

(1) For the transfer of records and equipment related to the milk
reqgulation program to the commissioner;

(2) For the continued provision of services by staff of the
Department of Health and Human Resources to the commissioner
under the terms of the agreement;

(3) For transition, upon notice to Department of Health and
Human Resources, of functions from the Department of Health and
Human Resources to the commissioner; and

(4) For the completion of the transfer of all responsibilities
from the Department of Health and Human Resources to the
commissioner no later than December 31, 2019.

(c) During a period from July 1, 2019, to December 31, 2019,
the Department of Health and Human Resources shall cooperate
fully with the commissioner to ensure a smooth transition of
authority, knowledge, and resources to guarantee that milk
requlation in West Virginia suffers no gap or failure in requlation.

(d) All legislative rules issued by the Department of Health and
Human Resources pursuant to its authority to requlate milk shall
remain _in effect until superseded by the commissioner’s

regulations.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendment to the bill.
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Engrossed Committee Substitute for Senate Bill 496, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Blair, Boley,
Boso, Clements, Cline, Hamilton, Mann, Maroney, Maynard,
Plymale, Roberts, Rucker, Smith, Swope, Sypolt, Takubo, Tarr,
Trump, Weld, Woelfel, and Carmichael (Mr. President)—22.

The nays were: Baldwin, Beach, Facemire, Hardesty,
Ihlenfeld, Jeffries, Lindsay, Palumbo, Prezioso, Romano,
Stollings, and Unger—12.

Absent: None.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 496) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Blair, Boley, Boso,
Clements, Cline, Hamilton, Hardesty, Mann, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Rucker, Smith, Stollings,
Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld, Woelfel, and
Carmichael (Mr. President)—27.

The nays were: Baldwin, Beach, Facemire, Ihlenfeld, Jeffries,
Lindsay, and Romano—7.

Absent: None.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 496) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 511, Creating alternating wine
proprietorships.



2019] JOURNAL OF THE SENATE 2361

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Com. Sub. for Senate Bill 537, Creating workgroup to
review hospice need standards.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page one, section thirty-one, line four, after the word
“Authority” by inserting the words, “or designee”;

On page two, section thirty-one, line thirty-seven, by striking
out the words “June 30, 2020” and inserting in lieu thereof the
words “September 30, 2019”;

On page three, section thirty-one, line thirty-eight, by striking
out the words “March 31, 2021” and inserting in lieu thereof the
words “December 31, 2019”;

On page three, section thirty-one, line forty-one, by striking out
the words “December 31, 2020 and inserting in lieu thereof the
words “December 1, 2019”;

On page three, section thirty-one, line forty-three, by striking
out “90” and inserting in lieu thereof “30”;

On page three, section thirty-one, line forty-five, after the
words “Governor.” by striking out the remainder of the subsection;

On page three, section thirty-one, lines forty-eight through
fifty-one, by striking out all of subsection (e) and inserting in lieu
thereof a new subsection, designated subsection (e), to read as
follows:
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(e) The need standards regulating hospice services and home
health services shall be those that were in effect on January 1, 2018,
and shall remain in effect until the Governor approves the new
standards no sooner than December 31, 2019. ;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 537—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto a new
section, designated §16-29B-31, relating to establishing health care
standards by the Health Care Authority; establishing a workgroup
to review certain standards in this state; designating members of
workgroup; providing for duties of workgroup; providing that the
West Health Care Authority provide staff for the workgroup;
providing for public hearings; providing for the submission of a
final report; establishing a termination date of the workgroup;
providing a time frame to review health care standards; freezing
current standards for a period of time; and establishing a time frame
to complete the review.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Senate Bill 537, as
amended by the House of Delegates, was then put upon its passage.

Pending discussion,

The question being “Shall Engrossed Committee Substitute for
Senate Bill 537 pass?”

Senator Trump requested a ruling from the Chair as to whether he
should be excused from voting under Rule 43 of the Rules of the
Senate as his wife is a board member of Hospice of the Panhandle.

The Chair replied that any impact on Senator Trump would be
as a member of a class of persons and that he would be required to
vote.
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On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, lhlenfeld, Jeffries, Lindsay, Mann, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—34.

The nays were: None.
Absent: None.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 537) passed with its House of Delegates amended
title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended, and
requested the concurrence of the Senate in the House of Delegates
amendment, as to

Eng. Senate Bill 566, Relating to compensation for State
Athletic Commission members.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendment to the bill was
reported by the Clerk:

On page one, section one, line ten, after the word “article.” by
striking out the remainder of the subsection and inserting in lieu
thereof the following: Each member is entitled to receive
compensation for attending official meetings or engaging in
official duties not to exceed the amount paid to members of the
Legislature for their interim duties as recommended by the Citizens
Legislative Compensation Commission and authorized by law. A
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board member may not receive compensation for travel days that
are not on the same day as the official meeting or official duties.

On motion of Senator Takubo, the Senate refused to concur in
the foregoing House amendment to the bill (Eng. S. B. 566) and
requested the House of Delegates to recede therefrom.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Senate Bill 596, Adjusting voluntary contribution
amounts on certain DMV forms.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 2. DIVISION OF MOTOR VEHICLES.

817A-2-12a. Commissioner of Motor Vehicles — commissioner
shall prescribe forms providing for veteran contributions.

(a) Notwithstanding 817A-2-12 of this code, the commissioner
shall prescribe and provide suitable forms of application which
provide the following applicants the ability to make a contribution
of $3, $5, or $10, or any amount of the applicant’s choosing to the
West Virginia Department of Veterans Assistance, the West
Virginia Farm Bureau Foundation, the West Virginia University
Foundation, reserved for 4 H Youth Education Program, or the
West Virginia Future Farmers of America Education Foundation:
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(1) Applicants for original or renewal driver’s licenses or
identification cards; and

(2) Applicants for a renewal of a vehicle registration.

(b) A contribution under §17A-2-12a(a) of this code shall be
added, as appropriate, to the regular fee for:

(1) An original or renewal driver’s license or identification
card; and

(2) A renewal of a vehicle registration.

(c) Contributions to the West Virginia Department of Veterans
Assistance under 817A-2-12a(a) of this code shall be used
exclusively for purposes set forth in §9A-1-1 et seq. of this code.

(d) (1) The division shall determine on a monthly basis the total
amount collected for the West Virginia Department of Veterans
Assistance under this section and report and transfer said amount
to the State Treasurer. The State Treasurer shall transfer the amount
collected under this section to the West Virginia Department of
Veterans Assistance.

(2) The division shall determine on a biannual basis the total
amount collected for the West Virginia Farm Bureau Foundation,
the West Virginia University Foundation, reserved for 4 H Youth
Education Program, and the West Virginia Future Farmers of
America Education Foundation under this section and report and
transfer said amount to the State Treasurer on July 1 and January 1
each fiscal year. The State Treasurer shall transfer the funds
collected for the West Virginia Farm Bureau Foundation, the \West
Virginia University Foundation, reserved for 4 H Youth Education
Program, and the West Virginia Future Farmers of America
Education Foundation under this section in equal amounts to the
West Virginia Farm Bureau Foundation, the West Virginia
University Foundation, reserved for 4 H Youth Education
Program, and the West Virginia Future Farmers of America
Education Foundation.
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(e) The West Virginia Department of Veterans Assistance shall
reimburse the Motor Vehicle Fees Fund for the actual costs
incurred by the division in the administration of this section The
division may deduct from all contributions under this section no
more than two percent as an administrative fee to recover
processing costs prior to transferring any money to the State
Treasurer or to any foundation.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Senate Bill 596—A Bill to amend and reenact 817A-2-
12a of the Code of West Virginia, 1931, as amended, relating to
allowing persons to donate to the West Virginia Farm Bureau, the
West Virginia 4 H Program, and the West Virginia Future Farmers
of America Education Foundation, in addition to the Department
of Veterans Assistance, when renewing a driver’s license or vehicle
registration, altering the amounts which may be donated under the
section to all organizations, and allowing DMV to retain 2% of the
donations for administrative costs.

On motion of Senator Takubo, the Senate refused to concur in
the foregoing House amendments to the bill (Eng. S. B. 596) and
requested the House of Delegates to recede therefrom.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 597, Conforming state law to
federal law for registration of appraisal management companies.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, to take effect July 1, 2019,
and requested the concurrence of the Senate in the House of
Delegates amendments, as to
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Eng. Com. Sub. for Senate Bill 624, Allowing county boards
of education use alternative assessment provided in Every Student
Succeeds Act.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page five, section five, line one hundred five, after the word
“Act.” by striking out the remainder of the subdivision and
inserting in lieu thereof the following:

The department shall negotiate reasonable per student costs for
the delivery and administration of the alternative assessment that is
equal to the per-student assessment cost as determined by the
statewide assessment contract. The department shall be responsible
for the costs of collecting and submitting the evidence needed to
satisfy the requirements specified in 20 U.S.C. 8 6311 (b)(2)(H)
and 34 CFR 200.3. If the U.S. Department of Education determines
that an alignment study is needed, the department shall ensure that
a holistic alignment approach is used to evaluate the degree of
alignment between the assessment and the state academic standards
and the study shall include at least three test forms.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 624—A Bill to amend and
reenact 818-2E-5 of the Code of West Virginia, 1931, as amended,
relating to allowing county boards of education to use alternative
assessment pursuant to the locally selected assessment option
provided for in the Every Student Succeeds Act; requiring per-
student costs for delivery and administration of alternative
assessment equal to per-student assessment costs in statewide
assessment contract; making department responsible for costs of
collecting and submitting evidence to satisfy requirements in
federal law and regulation; providing for alignment study if needed



2368 JOURNAL OF THE SENATE [March 8

that uses certain approach and includes various test forms; and
making technical corrections.

On motion of Senator Rucker, the following amendments to the
House of Delegates amendments to the bill (Eng. Com. Sub. for S.
B. 624) were reported by the Clerk, considered simultaneously, and
adopted:

On page one, section five, subsection (d), subdivision (3), by
striking out the words “The department shall negotiate reasonable
per student costs for the delivery and administration of the
alternative assessment that is equal to the per-student assessment
cost as determined by the statewide assessment contract. The
department shall be responsible for the costs of collecting and
submitting the evidence needed to satisfy the requirements
specified in 20 U.S.C. 8 6311 (b)(2)(H) and 34 CFR 200.3. If the
U.S. Department of Education determines that an alignment study
is needed, the department shall ensure that a holistic alignment
approach is used to evaluate the degree of alignment between the
assessment and the state academic standards and the study shall
include at least three test forms.” and inserting in lieu thereof the
following: The state Department of Education shall pay no more
than the general summative assessment per-student cost for a
locally selected assessment used pursuant to the locally selected
assessment option. If required by the U.S. Department of
Education, the state department shall be responsible for contracting
and paying no more than $100,000 total, of the costs of any studies
required as part of the peer review process to satisfy the
requirements specified in 20 U.S.C. 86311 (b)(2)(H) and 34 CFR
200.3. If the U.S. Department of Education determines that an
alignment study is needed for a locally selected assessment option,
the state department shall ensure that an independent alignment
study is used to evaluate the degree of alignment between the
assessment and the state academic standards and the study shall
include at least three test forms. If the locally selected assessment
is approved by the U.S. Department of Education and meets federal
and state law, the state department shall enter into a contract that
allows for county boards of education to implement the locally
selected assessment.;
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And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 624—A Bill to amend and
reenact 818-2E-5 of the Code of West Virginia, 1931, as amended,
relating to allowing county boards of education to use an
alternative assessment, such as the ACT assessment, pursuant to
the locally selected assessment option provided for in the Every
Student Succeeds Act; and setting forth requirements for the West
Virginia Department of Education pertaining to the alternative
assessment.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments, as amended.

Engrossed Committee Substitute for Senate Bill 624, as
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, lhlenfeld, Jeffries, Lindsay, Mann, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Unger, Weld, Woelfel, and
Carmichael (Mr. President)—33.

The nays were: Trump—1.
Absent: None.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 624) passed with its Senate amended title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Baldwin, Beach,
Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, lhlenfeld, Jeffries, Lindsay, Mann, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
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Stollings, Swope, Sypolt, Takubo, Tarr, Unger, Weld, Woelfel, and
Carmichael (Mr. President)—33.

The nays were: Trump—1.
Absent: None.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 624) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Senate Bill 625, Clarifying and defining authority of
State Athletic Commission.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended, and
requested the concurrence of the Senate in the House of Delegates
amendment, as to

Eng. Senate Bill 633, Authorizing Board of Physical Therapy
conduct criminal background checks on applicants for licenses.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendment to the bill was
reported by the Clerk:

By striking out everything after the article heading and
inserting in lieu thereof the following:

830-41-4. West Virginia Board of Physical Therapy criminal
history record checks.

(a) The West Virginia Board of Physical Therapy is authorized
to require state and national criminal history record checks for the



2019] JOURNAL OF THE SENATE 2371

purpose of issuing licenses. The West Virginia Board of Physical
Therapy shall require an applicant, including physical therapists
and physical therapy assistants, as a condition of eligibility for
initial license to submit to a state and national criminal history
record check as set forth in this section.

(b) The applicant shall meet all requirements necessary to
accomplish the state and national criminal history record check,
including:

(1) Submitting fingerprints for the purposes set forth in this
subsection; and

(2) Authorizing the board, the West Virginia State Police and
the Federal Bureau of Investigation to use all records submitted and
produced for the purpose of screening the applicant for a license.

(c) The results of the state and national criminal history record
check may not be released to or by a private entity except:

(1) To the individual who is the subject of the criminal history
record check;

(2) With the written authorization of the individual who is the
subject of the criminal history record check; or

(3) Pursuant to a court order.

(d) The criminal history record check and related records are
not public records for the purposes of Chapter 29B of this code.

(e) The applicant shall ensure that the criminal history record
check is completed as soon as possible after the date of the original
application for registration.

() The applicant shall pay the actual costs of the fingerprinting
and criminal history record check.

(g) The board may not disqualify an applicant for initial
licensure because of a prior criminal conviction that has not been
reversed unless that conviction is for a crime that bears a rational
nexus to the occupation requiring licensure.
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(h) The board may not use crimes involving moral turpitude in
making licensure determinations.

(i) If an applicant is disqualified for licensure because of a
criminal conviction that has not been reversed, the board shall
afford the applicant the opportunity to reapply for licensure after
the expiration of five years from the date of conviction or date of
release from the penalty that was imposed, whichever is later, if the
individual has not been convicted of any other crime during that
period of time: Provided, That convictions for violent or sexual
offenses or offenses shall subject an individual to a longer period
of disqualification, to be determined by the board.

(1) An individual with a criminal record who has not previously
applied for licensure, certification or registration may petition the
board at any time for a determination of whether the individual’s
criminal record will disqualify the individual from obtaining a
license or other authorization to practice. This petition shall include
sufficient details about the individual’s criminal record to enable
the board to identify the jurisdiction where the conviction occurred,
the date of the conviction and the specific nature of the conviction.
The board shall inform the individual of his or her standing within
60 days of receiving the petition from the applicant. The board may
charge a fee established by rule to recoup its costs for each petition.

(K) The board shall propose rules or amendments to existing
rules for legislative approval to comply with the provisions of this
section. These rules or amendments to rules shall be proposed
pursuant to the provisions of §29A-3-1 et seq. of this code within
the applicable time limit to be considered by the Legislature during
its regular session in the year 2020.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendment to the bill.

Engrossed Senate Bill 633, as amended by the House of
Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
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Hardesty, lhlenfeld, Jeffries, Lindsay, Mann, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—34.

The nays were: None.
Absent: None.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. S. B.
633) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Senate Bill 655, Relating to conservation districts
generally.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 657, Providing consumer
protection regarding self-propelled farm equipment.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Senate Bill 658, Relating to motor vehicle salesperson
licenses.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage, to take
effect from passage, of

Eng. Senate Bill 672, Authorizing School Building Authority
to promulgate legislative rules.
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A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage, to take
effect from passage, of

Eng. Senate Bill 676, Relating to off-road vehicle recreation.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the adoption of

Senate Concurrent Resolution 23, Jeffrey Alan Clovis
Memorial Bridge.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the adoption of

Com. Sub. for Senate Concurrent Resolution 25, US Army
PFC Andrew “Bo” Martin Harper Memorial Bridge.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended, with its Senate amended title, of

Eng. Com. Sub. for House Bill 2363, Relating to the Upper
Kanawha Valley Resiliency and Revitalization Program.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended, of

Eng. Com. Sub. for House Bill 2550, Creating a matching
program for the Small Business Innovation and Research Program
and the Small Business Technology Transfer Program.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended, with its Senate amended title, of

Eng. Com. Sub. for House Bill 2617, Relating to the form for
making offer of optional uninsured and underinsured coverage by
insurers.
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A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended, with its Senate amended title, of

Eng. House Bill 2647, Self Storage Limited License Act.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended, with its Senate amended title, of

Eng. Com. Sub. for House Bill 2703, Relating to refunds of
excise taxes collected from dealers of petroleum products.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended, with its Senate amended title, of

Eng. House Bill 2954, Defining certain terms used in
insurance.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended, with its Senate amended title, of

Eng. Com. Sub. for House Bill 2975, Relating to imposition
of sexual acts on persons incarcerated.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendment
to, and the passage as amended, of

Eng. House Bill 2992, Relating to governmental websites.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended, with its Senate amended title, to
take effect from passage, of

Eng. House Bill 3135, Expiring funds to the balance of the
Department of Commerce, Development Office.
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A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the adoption as amended, of

Com. Sub. for House Concurrent Resolution 26, George”
Roush Memorial Bridge.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the adoption as amended, of

Com. Sub. for House Concurrent Resolution 32, Requesting
the Secretary of the Department of Transportation to authorize
raising highway speed limits, where appropriate, to 75 miles per
hour on Interstate highways in West Virginia and to 70 miles per
hour on West Virginia’s Appalachian Corridor highways.

The Senate proceeded to the fourth order of business.

Senator Carmichael (Mr. President), from the Committee on
Rules, submitted the following report, which was received:

Your Committee on Rules has had under consideration

Eng. Senate Bill 28, Removing hotel occupancy tax limit
collected for medical care and emergency services.

Having been amended, received as a House message, and
referred to the Committee on Rules on February 1, 2019;

And reports the same back.
Respectfully submitted,

Mitch Carmichael,
Chairman ex officio.

At the request of Senator Takubo, unanimous consent being
granted, the bill (Eng. S. B. 28) contained in the preceding report
from the Committee on Rules was taken up for immediate
consideration.
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On motion of Senator Takubo, the following amendment to the
House of Delegates amendments to the bill (shown in the Senate
Journal of Friday, February 1, 2019, pages 498 and 499) was
reported by the Clerk:

On page four, section fourteen, subsection (c), subdivision
(11), after the word “infrastructure” by inserting the words “in an
amount not to exceed $200,000”.

Following discussion,

The question being on the adoption of Senator Takubo’s
amendment to the House of Delegates amendments to the bill, the
same was put and prevailed.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments, as amended.

Engrossed Senate Bill 28, as amended, was then put upon its
passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, lhlenfeld, Jeffries, Lindsay, Mann, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—34.

The nays were: None.
Absent: None.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. S. B.
28) passed with its House of Delegates amended title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Senator Maroney, from the Committee on Health and Human
Resources, submitted the following report, which was received:
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Your Committee on Health and Human Resources has had
under consideration

Senate Concurrent Resolution 58 (originating in the
Committee on Health and Human Resources)—Requesting Joint
Committee on Government and Finance study and analyze the cost
and benefits of placing Automated External Defibrillators (AEDs)
in West Virginia schools under the jurisdiction of a county board
of education.

Whereas, According to the American Heart Association’s
latest figures, 7,037 children die from sudden cardiac arrest each
year; and

Whereas, The average American child spends between 175 and
180 days in school each year and receives between 900 and 1,000
hours of instructional time per year, and, therefore, it is critically
important for our public schools to have AEDs readily available;
and

Whereas, The American College of Cardiology notes that the
most important contributing factor for survival of sudden cardiac
arrest is the time from collapse to defibrillation. Survival decreases
10 percent every minute until a shock is applied; and

Whereas, Studies indicate that students without any prior CPR
or AED training can accurately use an AED as directed. Automated
External Defibrillators are, by design, easy to use. By following an
AED’s simple, clear voice prompts, bystanders can perform the
crucial steps that can save a life; therefore, be it

Resolved by the Legislature of West Virginia:

That the Joint Committee on Government and Finance study
and analyze the cost and benefits of placing Automated External
Defibrillators (AEDs) in West Virginia schools under the
jurisdiction of a county board of education; and, be it

Further Resolved, That third-party donations may be used to
effectuate the placement of AEDs in the schools; and, be it
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Further Resolved, That the Joint Committee on Government
and Finance enlist the assistance of other state agencies and
departments as necessary in conducting this study; and, be it

Further Resolved, That the Joint Committee on Government
and Finance report its findings, conclusions, and recommendations
to the regular session of the Legislature, 2020, together with drafts
of any legislation necessary to effectuate its recommendations;
and, be it

Further Resolved, That the expenses necessary to conduct this
study, to prepare a report, and to draft necessary legislation be paid
from legislative appropriations to the Joint Committee on
Government and Finance.

And reports the same back with the recommendation that it be
adopted.

Respectfully submitted,

Michael J. Maroney,
Chair.

At the request of Senator Takubo, unanimous consent being
granted, the resolution (S. C. R. 58) contained in the foregoing
report from the Committee on Health and Human Resources was
then referred to the Committee on Rules.

Senator Maroney, from the Committee on Health and Human
Resources, submitted the following report, which was received:

Your Committee on Health and Human Resources has had
under consideration

Senate Concurrent Resolution 59 (originating in the
Committee on Health and Human Resources)—Requesting the
Joint Committee on Government and Finance study the causes of
increased incidents of black lung; determine the most appropriate
way to compensate for black lung; implement policies to reduce
the risk of developing black lung; and determine which testing
should be used when diagnosing black lung.
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Whereas, According to a study published in the American
Journal of Public Health, the rate of black lung disease in coal
miners is growing, particularly in miners who work in central
Appalachia; and

Whereas, One in five coal miners who have worked in West
Virginia, Kentucky, or Virginia for more than 25 years has coal
workers’ pneumoconiosis, according to the American Journal of
Public Health study. Nationally, more than 10 percent of miners
with the same amount of experience have the debilitating and
irreversible disease, which is caused by exposure to coal dust; and

Whereas, The rate of black lung started declining in 1969,
when Congress shifted its focus on limiting dust exposure. But,
scientists have found an increase in the disease since 1997,
especially in younger miners whose careers started after 1969;
therefore, be it

Resolved by the Legislature of West Virginia:

That the Joint Committee on Government on Finance study the
causes of increased incidents of black lung; determine the most
appropriate way to compensate for black lung; implement policies
to reduce the risk of developing black lung; and determine which
testing should be used when diagnosing black lung; and, be it

Further Resolved, That the Joint Committee on Government
and Finance enlist the assistance of other state agencies and
departments as necessary in conducting the study; and, be it

Further Resolved, That the Joint Committee on Government
and Finance report its findings, conclusions, and recommendations
to the regular session of the Legislature, 2020, together with drafts
of any legislation necessary to effectuate its recommendations;
and, be it

Further Resolved, That the expenses necessary to conduct this
study, to prepare a report, and to draft necessary legislation be paid
from legislative appropriations to the Joint Committee on
Government and Finance.
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And reports the same back with the recommendation that it be
adopted.

Respectfully submitted,

Michael J. Maroney,
Chair.

At the request of Senator Takubo, unanimous consent being
granted, the resolution (S. C. R. 59) contained in the foregoing
report from the Committee on Health and Human Resources was
then referred to the Committee on Rules.

Senator Rucker, from the Committee on Education, submitted
the following report, which was received:

Your Committee on Education has had under consideration

Senate Concurrent Resolution 60 (originating in the
Committee on Education)—Requesting the Joint Committee on
Government and Finance study the need for a new model of
providing a thorough and efficient system of free schools in West
Virginia.

Whereas, According to the National Center for Education
Statistics, total student enrollment in West Virginia has dropped
more than 22 percent from 351,837 during the 1986-1987 school
year to 273,855 during the 2016-2017 school year; and

Whereas, Data from the West Virginia Department of
Education shows that enrollments are continuing to decline,
indicating a total headcount enrollment for this school year of
265,755; and

Whereas, Data from the West Virginia Department of
Education indicates that county school district size can vary
greatly, from a high of 25,668 students in Kanawha County to a
low of 809 students in Gilmer County; and

Whereas, Data from the West Virginia Department of
Education indicates that during the current school year, there are
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11 county school districts with less than 1,400 in FTE enrollment;
and

Whereas, With the statewide declines in student enrollment
continuing to occur, more county school districts could fall within
the “under 1,400 in student enrollment” category in the future; and

Whereas, The Legislature in the past has attempted to address
the financial struggles of low-enrollment counties by creating a
statutory formula for giving those counties with less than 1,400 in
net enrollment credit for more students than are actually enrolled
in the county for state aid funding purposes; and

Whereas, Merging smaller school districts could result in much
more administrative efficiency than simply the sharing of services
between the counties and could result in focusing more resources
on the school and classroom levels; therefore, be it

Resolved by the Legislature of West Virginia:

Requesting the Joint Committee on Government and Finance
study the need for a new model of providing a thorough and
efficient system of free schools in West Virginia; and, be it

Further Resolved, That the study include changes that may
require amendments to the state constitution. The study may
include consideration of changes such as: Reducing the number of
school districts to 17 with each school district having an equal
number of residents and being similar to existing Senate districts;
allowing district boundaries to be negotiated between adjoining
school districts; reducing the number of school district board
members to four; changing the State Superintendent to the
Secretary of Schools; and changing the makeup of the West
Virginia Board of Education; and, be it

Further Resolved, That the Joint Committee on Government
and Finance report to the regular session of the Legislature, 2020,
on its findings, conclusions, and recommendations, together with
drafts of any legislation necessary to effectuate its
recommendations; and, be it
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Further Resolved, That the expenses necessary to conduct this
study, to prepare a report, and to draft necessary legislation be paid
from legislative appropriations to the Joint Committee on
Government and Finance.

And reports the same back with the recommendation that it be
adopted; but with the further recommendation that it first be
referred to the Committee on Rules

Respectfully submitted,

Patricia Puertas Rucker,
Chair.

At the request of Senator Takubo, unanimous consent being
granted, the resolution (S. C. R. 60) contained in the foregoing
report from the Committee on Education was then referred to the
Committee on Rules.

Senator Rucker, from the Committee on Education, submitted
the following report, which was received:

Your Committee on Education has had under consideration

Senate Concurrent Resolution 61 (originating in the
Committee on Education)—Requesting the Joint Committee on
Government and Finance study requiring county boards of
education to provide, as determined necessary, adequate mental
health evaluations and services, and counseling services, to
students.

Whereas, House Bill No. 2397 was introduced during the 2019
regular session of the Legislature which, if enacted, would require
county boards of education to provide adequate mental health
evaluations, services and counseling services for students, and
would establish a minimum student-to-school psychologist ratio of
1,000-to-1; and

Whereas, House Bill No. 2397 did not establish a similar ratio
for school counselors; and
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Whereas, According to the American School Counselor
Association, West Virginia’s student-to-school counselor ratio
during the 2015-2016 school year was 380-to-1, which is much
better than the national ratio of 464-to-1, but still fails to meet the
association’s recommended student-to-school counselor ratio of
250-to-1; and

Whereas, According to the Centers for Disease Control and
Prevention, the states with the highest rates of death due to drug
overdose in 2017 were West Virginia (57.8 per 100,000), Ohio
(46.3 per 100,000), Pennsylvania (44.3 per 100,000), the District
of Columbia (44.0 per 100,000), and Kentucky (37.2 per 100,000);
and

Whereas, West Virginia’s need for more mental health and
counseling services in public schools may be higher than in other
states due to the need to address mental health problems that stem
from the state’s drug epidemic; therefore, be it

Resolved by the Legislature of West Virginia:

That the Joint Committee on Government and Finance is
hereby requested to study requiring county boards of education to
provide, as determined necessary, adequate mental health
evaluations and services and counseling services to students; and,
be it

Further Resolved, That this study may include
recommendations on the appropriate minimum student-to-school
psychologist and school counselor ratios, and methods of funding
the recommended ratios; and, be it

Further Resolved, That the Joint Committee on Government
and Finance report to the regular session of the Legislature, 2020,
on its findings, conclusions, and recommendations, together with
drafts of any legislation necessary to effectuate its
recommendations; and, be it

Further Resolved, That the expenses necessary to conduct this
study, to prepare a report, and to draft necessary legislation be paid
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from legislative appropriations to the Joint Committee on
Government and Finance.

And reports the same back with the recommendation that it be
adopted; but with the further recommendation that it first be
referred to the Committee on Rules.

Respectfully submitted,

Patricia Puertas Rucker,
Chair.

At the request of Senator Takubo, unanimous consent being
granted, the resolution (S. C. R. 61) contained in the foregoing
report from the Committee on Education was then referred to the
Committee on Rules.

Senator Trump, from the Committee on the Judiciary,
submitted the following report, which was received:

Your Committee on the Judiciary has had under consideration

Eng. Com. Sub. for House Bill 2540, Prohibiting the waste of
game animals, game birds or game fish.

And has amended same.

Now on second reading, having been read a first time and
referred to the Committee on the Judiciary on March 5, 2019;

And reports the same back with the recommendation that it do
pass, as amended.

Respectfully submitted,

Charles S. Trump 1V,
Chair.

At the request of Senator Takubo, unanimous consent being
granted, the bill (Eng. Com. Sub. for H. B. 2540) contained in the
preceding report from the Committee on the Judiciary was taken
up for immediate consideration and read a second time.
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The following amendment to the bill, from the Committee on
the Judiciary, was reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 2. WILDLIFE RESOURCES.

§20-2-5i. Waste of game animals, game birds, or game fish;
penalties.

(a) It is unlawful for any person to cause through carelessness,
neglect, or otherwise to let any edible portion of any big game or
game fish to go to waste needlessly.

(b) For purposes of this section, “edible portion” means, with
respect fo:

(1) Big game. — One or more of the following: (A) the meat
of the front gquarters to the knee; (B) the meat of the hind-quarters
to the hock; or (C) the meat along the backbone between the front
guarters and hind quarters: Provided, That an edible portion of a
wild turkey is the meat of the breast only.

(2) Game fish. — The fillet meat from the qgill plate to the tail
fin.

(3) Edible portion does not include bones, sinew, viscera, meat
from the head or neck, meat that has been damaged or rendered
inedible by method of taking, or meat that is reasonably lost as a
result of boning or close trimming of bones.

(c) It is unlawful for any person to take any big game and
detach or remove from the carcass the head, hide, antlers, tusks,
paws, claws, gallbladder, teeth, beards, or spurs only and leave the
carcass to waste.

(d) _Any person who through no carelessness, neglect, or
otherwise, is unable to locate the carcass of any lawfully taken big
game prior to the spoilage or decay of any or all edible portions
may detach or remove from the carcass the head, hide, antlers,
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tusks, paws, claws, gall bladder, teeth, beards, or spurs: Provided,
That the big game is registered and shall be counted toward the
daily, seasonal, bag, and possession limit of the person in
possession of, or responsible for taking the big game.

(e) Any person violating the provisions of this section is guilty
of a misdemeanor and, upon conviction thereof, shall be subject to
the following penalties, with respect to:

(1) Big game violations. —

(A) A fine of not less than $500 nor more than $2,500, or
confinement in jail not less than 10 days nor more than 100 days,
or both fined and confined:;

(B) Suspension of hunting and fishing license for a period of
five years; and

(C) All applicable forfeiture and replacement provisions in
§20-2-5a of this code.

(2) Game fish violations. —

(A) A fine of not less than $100 nor more than $500, or
confinement in jail not less than 10 days nor more than 100 days,
or both fined and confined;

(B) Suspension of hunting and fishing license for a period of
two years; and

(C) All applicable forfeiture and replacement provisions in
§20-2-5a of this code.

Following discussion,

The question being on the adoption of the Judiciary committee
amendment to the bill, the same was put and prevailed.

The bill (Eng. Com. Sub. for H. B. 2540), as amended, was
then ordered to third reading.

The Senate proceeded to the sixth order of business.
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At the request of Senator Sypolt, unanimous consent being
granted, Senators Sypolt, Clements, Swope, Beach, Boley, Boso,
Jeffries, Mann, Plymale, and Roberts offered the following
resolution from the floor:

Senate Concurrent Resolution 62—Urging Congress to
allow vehicles traveling on interstate highways in West Virginia to
have the same maximum gross vehicle weight and axle
configuration as currently permissible for vehicles traveling on
U.S. routes in West Virginia.

Whereas, Federal law currently imposes a maximum gross
vehicle weight of 80,000 pounds on interstate highways, without
any tolerance, and with axle weight restrictions and the bridge
formula often reducing such maximum weight; and

Whereas, West Virginia also has an 80,000-pound maximum
gross vehicle weight limit, but permits a 10-percent tolerance,
raising the permissible maximum weight to 88,000 pounds; and

Whereas, Vehicles transporting commodities through West
Virginia often reach our state on interstate highways, but leave the
interstate highways system and switch to West Virginia’s local
roads, taking advantage of the higher weight limit on such routes;
and

Whereas, Such practice increases traffic on West Virginia’s
mountainous country roads, raises safety concerns, and limits
economic avenues; and

Whereas, Interstates could safely support the same weight
restrictions as those on U.S. routes in West Virginia given that the
design standards used for both systems are identical and the weight
increase would be minimal; and

Whereas, The West Virginia Department of Transportation,
Division of Highways, is poised to address any questions Congress
or the U.S. Department of Transportation, Federal Highway
Administration, may have to demonstrate the feasibility of this
request; and
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Whereas, Providing an exception to the existing weight limits
and restrictions in Title 23 of the United States Code, including the
bridge formula, for vehicles operating on interstate highways in
West Virginia will allow more vehicles to travel the safer interstate
highways and expand economic access throughout West Virginia;
and

Whereas, Congress has previously provided exceptions to the
maximum gross vehicle weight on interstate highways for several
states of the United States; therefore, be it

Resolved by the Legislature of West Virginia:

That Congress is urged to allow vehicles traveling on interstate
highways in West Virginia to have the same maximum gross
vehicle weight and axle configuration as currently permissible for
vehicles traveling on U.S. routes in West Virginia; and, be it

Further Resolved, That the Clerk of the Senate is hereby
directed to forward a copy of this resolution to the President and
Secretary of the United States Senate, to the Speaker and Clerk of
the United States House of Representatives, and to the members of
West Virginia’s congressional delegation.

At the request of Senator Sypolt, unanimous consent being
granted, the resolution was taken up for immediate consideration
and reference to a committee dispensed with.

The question being on the adoption of the resolution, and on
this question, Senator Trump demanded the yeas and nays.

The roll being taken, the yeas were: Azinger, Baldwin, Beach,
Boley, Boso, Clements, Cline, Facemire, Hamilton, Hardesty,
Ihlenfeld, Jeffries, Lindsay, Mann, Maroney, Maynard, Palumbo,
Plymale, Prezioso, Roberts, Romano, Rucker, Smith, Stollings,
Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld, Woelfel, and
Carmichael (Mr. President)—33.

The nays were: None.

Absent: Blair—1.
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So, a majority of those present and voting having voted in the
affirmative, the President declared the resolution (S. C. R. 62)
adopted.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

At the request of Senator Beach, unanimous consent being
granted, the Senate returned to the second order of business and the
introduction of guests.

The Senate proceeded to the seventh order of business.

Senate Concurrent Resolution 51, Requesting study relating
to creation of long-term care medical review panels.

On unfinished business, coming up in regular order, was
reported by the Clerk.

On motion of Senator Takubo, the resolution was referred to
the Committee on Rules.

Senate Resolution 69, Congratulating George Washington
High School Patriots boys’ basketball team on winning 2018 Class
AAA state championship.

On unfinished business, coming up in regular order, was
reported by the Clerk.

At the request of Senator Palumbo, unanimous consent being
granted, the resolution was taken up for immediate consideration,
reference to a committee dispensed with, and adopted.

Senate Resolution 75, Expressing support for President
Donald J. Trump to sign Appalachian Sky Executive Order.

On unfinished business, coming up in regular order, was
reported by the Clerk.

At the request of Senator Takubo, unanimous consent being
granted, the resolution was taken up for immediate consideration,
reference to a committee dispensed with, and adopted.
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The Senate proceeded to the eighth order of business.

Eng. Com. Sub. for House Bill 2004, Providing for a program
of instruction in workforce preparedness.

On third reading, coming up in regular order, was read a third
time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, lhlenfeld, Jeffries, Lindsay, Mann, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—34.

The nays were: None.
Absent: None.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2004) passed.

The following amendment to the title of the bill, from the
Committee on Education, was reported by the Clerk and adopted:

Eng. Com. Sub. for House Bill 2004—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto two
new sections, designated §18-2-7d and 818-2-42; to amend and
reenact section 818B-3C-4 of said code; to amend said code by
adding thereto a new article, designated §21-1E-1, §21-1E-2, §21-
1E-3 and 821-1E-4; to amend and reenact section 829-3-9 of said
code; and to amend said code by adding thereto a new article,
designated §30-1E-1, 830-1E-2, 830-1E-3 and 830-1E-4, all
relating to requiring a state board rule that adopts a program of
instruction in general workforce and career preparedness;
providing career and technical education program information to
students and parents; requiring transcript of certain post-secondary
credits earned by public school students to be provided to them;
ensuring that certain career technical education students are
eligible to participate in the graduation ceremony in the same
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manner as all other students in the district; elevating priority on
program integration to meet region and state labor market needs by
community and technical college/career and technical education
consortia; requiring the facilitating institution to annually submit
the Carl D. Perkins local planning guide to the Council for
Community and Technical College Education and State Board of
Education; providing for joint State Board and Council for
Community and Technical College Education guidelines on
administration of the code section requiring the formation of
community and technical college/career and technical education
consortia; providing joint responsibility of State Superintendent
and Chancellor for certain activities and reporting; requiring
standards and procedures for recognizing career technical training
acquired in public schools, apprenticeships and training programs
toward occupational testing, certification and/or licensure;
establishing purpose and intent; providing definitions; requiring
rules providing standards and procedures be proposed by
Commissioner of Labor, State Fire Commission, State Fire
Marshal and the professions and occupations licensing boards and
commissions.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 2010, Relating to foster care.

On third reading, coming up in regular order, was read a third
time and put upon its passage.

Pending extended discussion,

The question being “Shall Engrossed Committee Substitute for
House Bill 2010 pass?”

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Mann, Maroney, Maynard, Palumbo,
Plymale, Prezioso, Roberts, Romano, Rucker, Smith, Stollings,
Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld, Woelfel, and
Carmichael (Mr. President)—33.
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The nays were: Lindsay—1.
Absent: None.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2010) passed.

On motion of Senator Blair, the following amendment to the
title of the bill was reported by the Clerk and adopted:

Eng. Com. Sub. for House Bill 2010—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto a new
section, designated 89-5-27; to amend and reenact 849-1-206 of
said code; to amend and reenact 849-2-107, 849-2-113, and 849-2-
708 of said code; to amend said code by adding thereto two new
sections, designated 849-2-111A and 849-2-111B; and to amend
and reenact 849-4-108, §49-4-406, 849-4-413, §49-4-604, §49-4-
608, §49-4-711, 849-4-714 and §49-4-724 of said code, all relating
to foster care; defining terms; transitioning the foster care
population to a managed care organization; allowing the secretary
to apply for waivers; setting out requirements for the managed care
program; providing for an effective date; providing a sunset date;
require the department to enter into certain types of contracts with
child placing agencies; creating a state foster care ombudsman;
setting out experience requirements for an ombudsman; providing
duties and authority of the ombudsman; setting out preclusions for
employment of certain department employees; providing for
managed care employees allocation to foster care in West Virginia;
providing for performance based contracting with child placement
agencies; setting out procurement and contract requirements;
requiring a study of kinship care; requiring the department to
review certain legislative rules; extending the time to file
legislative rules; extending the time a foster care certification is
authorized; requiring home safety assessment to take place
annually; prohibiting the removal of a child from a residential child
care program in certain circumstances; providing exceptions to
permit the removal of a child from a residential child care program;
establishing payment rates for services; permitting those rates be
exceeded when certain conditions are met; prohibiting the
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termination of parental rights solely based upon participation in a
medically assisted treatment program; prohibiting the placement of
a foster child in an out of state facility; providing exceptions to the
placement of a foster child in an out of state facility; setting out
standard assessments of certain juveniles; and requiring reporting.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

On motion of Senator Takubo, at 12:51 p.m., the Senate
recessed for 45 minutes.

The Senate reconvened at 1:56 p.m. and, without objection,
returned to the third order of business.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended, and
requested the concurrence of the Senate in the House of Delegates
amendments, as to

Eng. Com. Sub. for Com. Sub. for Senate Bill 402,
Authorizing Division of Forestry investigate and enforce timber
theft violations.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page two, section fifty-two, line sixteen, by striking out
“$1,000” and inserting in lieu thereof “$2,500”;

On page two, section fifty-two, line seventeen, by striking out
“1,000” and inserting in lieu thereof “$2,500”;

On page two, section fifty-two, line twenty, by striking out
“$1,000” and inserting in lieu thereof “$2,500”;

And,
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On page two, section fifty-two, line twenty-one, after the word
“violation” by inserting the words “within ten years”.

On motion of Senator Takubo, the following amendment to the
House of Delegates amendments to the bill (Eng. Com. Sub. for
Com. Sub. for S. B. 402) was reported by the Clerk and adopted:

Eng. Senate Bill 402—A Bill to amend and reenact 819-1A-
3b of the Code of West Virginia, 1931, as amended; and to amend
and reenact 861-3-52 of said code, all relating to authorizing the
Division of Forestry to investigate and enforce timber theft and
intentional damage to the timber of another; increasing the
threshold between felony and misdemeanor from $1,000 to $2,500;
requiring ten years elapse between offenses for sentence
enhancement purposes and establishing criminal penalties.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments, as amended.

Engrossed Committee Substitute for Committee Substitute for
Senate Bill 402, as amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Lindsay, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—33.

The nays were: None.
Absent: Mann—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for Com. Sub. for S. B. 402) passed with its Senate amended
title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.
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A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended, and
requested the concurrence of the Senate in the House of Delegates
amendment, as to

Eng. Com. Sub. for Senate Bill 405, Increasing limit on
additional expenses incurred in preparing notice list for
redemption.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendment to the bill was
reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 3. SALE OF TAX LIENS AND NONENTERED,
ESCHEATED AND WASTE AND UNAPPROPRIATED
LANDS

811A-3-23. Redemption from purchase; receipt; list of
redemptions; lien; lien of person redeeming interest of
another; record.

(a) After the sale of any tax lien on any real estate pursuant to
811A-3-5 of this code, the owner of, or any other person who was
entitled to pay the taxes on, any real estate for which a tax lien on
the real estate was purchased by an individual may redeem at any
time before a tax deed is issued for the real estate. In order to
redeem, he or she shall pay to the State Auditor the following
amounts:

(1) An amount equal to the taxes, interest and charges due on
the date of the sale, with interest at the rate of one percent per
month from the date of sale;

(2) All other taxes which have since been paid by the purchaser,
his or her heirs or assigns, with interest at the rate of one percent
per month from the date of payment;



2019] JOURNAL OF THE SENATE 2397

(3) Any additional expenses incurred from January 1 of the
year following the sheriff’s sale to the date of redemption for the
preparation of the list of those to be served with notice to redeem
and any written documentation used for the preparation of the list,
with interest at the rate of one percent per month from the date of
payment for reasonable legal expenses incurred for the services of
an attorney who has performed an examination of the title to the
real estate and rendered written documentation used for the
preparation of the list: Previded,—Fhatthe The maximum amount
the owner or other authorized person shall pay, excluding the
interest, for the expenses incurred for the preparation of the list of
those to be served required by §11A-3-19 of this code is $3606 $500:
Proevided-however—That-the An attorney may only charge a fee for
legal services actually performed and must certify that he or she
conducted an examination to determine the list of those to be
served required by §11A-3-19 of this code; and

(4) All additional statutory costs paid by the purchaser.

(b) Where the State Auditor has not received from the
purchaser satisfactory proof of the expenses incurred in preparing
the notice to redeem, and any written documentation used for the
preparation of the list of those to be served with notice to redeem,
including the certification required in subdivision (3), subsection
(a) of this section, incident thereto, in the form of receipts or other
evidence of legal expenses, incurred as provided in section
nineteen of this article, the person redeeming shall pay the State
Auditor the sum of $300 $500 plus interest at the rate of one percent
per month from January 1 of the year following the sheriff’s sale
for disposition by the sheriff pursuant to the provisions of 811A-3-
10, 811A-3-24, 811A-3-25, and 811A-3-32 of this code.

(c) The person redeeming shall be given a receipt for the
payment and the written opinion or report used for the preparation
of the list of those to be served with notice to redeem required by
section nineteen of this article.

(d) Any person who, by reason of the fact that no provision is
made for partial redemption of the tax lien on real estate purchased
by an individual, is compelled in order to protect himself or herself
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to redeem the tax lien on all of the real estate when it belongs, in
whole or in part, to some other person, shall have a lien on the
interest of that other person for the amount paid to redeem the
interest. He or she shall lose his or her right to the lien, however,
unless within thirty days after payment he or she files with the clerk
of the county commission his or her claim in writing against the
owner of the interest, together with the receipt provided in this
section. The clerk shall docket the claim on the judgment lien
docket in his or her office and properly index the claim. The lien
may be enforced as other judgment liens are enforced.

(e) Before a tax deed is issued, the county clerk may accept, on
behalf of the State Auditor, the payment necessary to redeem any
real estate encumbered with a tax lien and write a receipt. The
amount of the payment necessary to redeem any real estate
encumbered with a tax lien shall be provided by the State Auditor
and the State Auditor shall update the required payments plus
interest at least monthly.

() On or before the tenth day of each month, the county clerk
shall deliver to the State Auditor the redemption money paid and
the name and address of the person who redeemed the property on
a form prescribed by the State Auditor.

811A-3-25. Distribution of surplus to purchaser.

(a) Where the land has been redeemed in the manner set forth
in 811A-3-23 of this code, and the State Auditor has delivered the
redemption money to the sheriff pursuant to 811A-3-24 of this
code, the sheriff shall, upon receipt of the sum necessary to redeem,
promptly notify the purchaser or his or her heirs or assigns, by mail,
of the fact of the redemption and pay to the purchaser or his or her
heirs or assigns the following amounts:

(1) From the sale of tax lien surplus fund provided by 811A-3-
10 of this code:

(A) The surplus of money paid in excess of the amount of the
taxes, interest and charges paid by the purchaser to the sheriff at
the sale; and
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(B) The amount of taxes, interest and charges paid by the
purchaser on the date of the sale, plus the interest at the rate of one
percent per month from the date of sale to the date of redemption;

(2) All other taxes on the land which have since been paid by
the purchaser or his or her heirs or assigns, with interest at the rate
of one percent per month from the date of payment to the date of
redemption;

(3) Any additional reasonable expenses that the purchaser may
have incurred from January 1 of the year following the sheriff’s
sale to the date of redemption for the preparation of the list of those
to be served with notice to redeem and any written documentation
used for the preparation of the list, in accordance with §11A-3-19
of this code, with interest at the rate of one percent per month from
the date of payment, but the amount which shall be paid, excluding
the interest, for the expenses incurred for the preparation of the list
of those to be served with notice to redeem required by 811A-3-19
of this code shall not exceed the amount actually incurred by the
purchaser or $309 $500, whichever is less: Provided, That the
attorney may only charge a fee for legal services actually
performed and must certify that he or she conducted an
examination to determine the list of those to be served required by
811A-3-19 of this code; and

(4) All additional statutory costs paid by the purchaser.
(b) (1) The notice shall include:

(A) A copy of the redemption certificate issued by the State
Auditor,;

(B) An itemized statement of the redemption money to which
the purchaser is entitled pursuant to the provisions of this section;
and

(C) Where, at the time of the redemption, the State Auditor has
not received from the purchaser satisfactory proof of the expenses
incurred in preparing the list of those to be served with notice to
redeem and any written documentation used for the preparation of
the list in accordance with 811A-3-19 of this code, the State
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Auditor shall also include instructions to the purchaser as to how
these expenses may be claimed.

(2) Subject to the limitations of this section, the purchaser is
entitled to recover any expenses incurred in preparing the list of
those to be served with notice to redeem and any written
documentation used for the preparation of the list from January 1
of the year following the sheriff’s sale to the date of the sale to the
date of the redemption.

(c) Where, pursuant to 811A-3-23 of this code, the State
Auditor has not received from the purchaser satisfactory proof of
the expenses incurred in preparing the list of those to be served
with notice to redeem, including written documentation used for
preparation of the list, in the form of receipts or other evidence
within thirty days from the date of notification by the State Auditor,
the sheriff shall refund the amount to the person redeeming and the
purchaser is barred from any claim. Where, pursuant to that
section, the State Auditor has received from the person redeeming
and therefore delivered to the sheriff the sum of $300 $500 plus
interest at the rate of one percent per month from January 1 of the
year following the sheriff’s sale to the date of the sale to the date
of redemption, and the purchaser provides the sheriff within thirty
days from the date of notification satisfactory proof of the
expenses, and the amount of the expenses is less than the amount
paid by the person redeeming, the sheriff shall refund the
difference to the person redeeming.

811A-3-36. Operating fund for land department in Auditor’s
office.

(a) The Auditor shall establish a special operating fund for the
land department in his or her office. He or she shall pay into such
fund all redemption fees, all publication or other charges collected
by him or her, if such charges were paid by or were payable to him
or her, the unclaimed surplus proceeds received by him or her from
the sale of delinquent and other lands pursuant to this article, and
all payments made to him or her under the provisions of §11A-3-
64 and 811A-3-65 of this code, except such part thereof as
represents state taxes and interest. All payments so excepted shall
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be credited by the Auditor to the general school fund or other
proper state fund.

(b) The operating fund shall be used by the Auditor in cases of
deficits in land sales to pay any balances due to deputy
commissioners for services rendered, and any unpaid costs
including those for publication which have accrued or will accrue
under the provisions of this article, to pay fees due surveyors under
the provisions of 811A-3-43, and to pay for the operation and
maintenance of the land department in his or her her of‘flce Ihesupplus

general-schoelfund: The surplus over and above the amount of 20
percent of gross revenue from operation of the fund from the prior
year, remaining at the end of any fiscal year, shall be paid by the
Auditor into the General School Fund.

811A-3-52. What purchaser must do before he can secure a
deed.

(a) Within forty-five days following the approval of the sale by
the auditor pursuant to section fifty-one of this article, the
purchaser, his heirs or assigns, in order to secure a deed for the real
estate purchased, shall:

(1) Prepare a list of those to be served with notice to redeem
and request the deputy commissioner to prepare and serve the
notice as provided in sections fifty-four and fifty-five of this article;

(2) When the real property subject to the tax lien was classified
as Class Il property, provide the deputy commissioner with the
actual mailing address of the property that is subject to the tax lien
or liens purchased; and

(3) Deposit, or offer to deposit, with the deputy commissioner
a sum sufficient to cover the costs of preparing and serving the
notice.

(b) If the purchaser fails to fulfill the requirements set forth in
paragraph (a) of this section, the purchaser shall lose all the benefits
of his or her purchase.
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(c) After the requirements of paragraph (a) of this section have
been satisfied, the deputy commissioner may then sell the property
in the same manner as he sells lands which have been offered for
sale at public auction but which remain unsold after such auction,
as provided in section forty-eight of this article.

(d) If the person requesting preparation and service of the
notice is an assignee of the purchaser, he shall, at the time of the
request, file with the deputy commissioner a written assignment to
him of the purchaser’s rights, executed, acknowledged and
certified in the manner required to make a valid deed.

(e) The purchaser shall have unlimited access to inspect and
secure the real property upon the payment of final costs and fees
required by this section. At this point, the prior owner has no right
of access to the real property for any purpose.

811A-3-56. Redemption from purchase; receipt; list of
redemptions; lien; lien of person redeeming interest of
another; record.

(a) After the sale of any tax lien on any real estate pursuant to
11A-3-45 or 811A-3-48 of this code, the owner of, or any other
person who was entitled to pay the taxes on, any real estate for
which a tax lien thereon was purchased by an individual, may
redeem at any time before a tax deed is issued therefor. In order to
redeem, he or she must pay to the deputy commissioner the
following amounts:

(1) An amount equal to the taxes, interest and charges due on
the date of the sale, with interest thereon at the rate of one percent
per month from the date of sale;

(2) alt All other taxes thereon, which have since been paid by
the purchaser, his or her heirs or assigns, with interest at the rate of
one percent per month from the date of payment;

(3) steh Such additional expenses as may have been incurred
in preparing the list of those to be served with notice to redeem,
and for any licensed attorney’s title examination incident thereto,
with interest at the rate of one percent per month from the date of




2019] JOURNAL OF THE SENATE 2403

payment, but the amount he or she shall be required to pay,
excluding said interest, for such expenses incurred for the
preparation of the list of those to be served with notice to redeem
required by §11A-3-52 of this code, and for any licensed attorney’s
title examination incident thereto, shall not exceed $200 $500. An
attorney may only charge a fee for legal services actually
performed and must certify that he or she conducted an
examination to determine the list of those to be served required by
811A-3-52 of this code;

(4) alt All additional statutory costs paid by the purchaser; and

(5) the The deputy commissioner’s fee and commission as
provided by 811A-3-66 of this code. Where the deputy
commissioner has not received from the purchaser satisfactory
proof of the expenses incurred in preparing the notice to redeem,
and-any-examination—of-title or of any licensed attorney’s title
examination incident thereto, in the form of receipts or other
evidence thereof, the person redeeming shall pay the deputy
commissioner the sum of $200 $500 plus interest thereon at the rate
of one percent per month from the date of the sale for disposition
pursuant to the provisions of §11A-3-57, 811A-3-58, and §11A-3-
64 of this code. Upon payment to the deputy commissioner of those
and any other unpaid statutory charges required by this article, and
of any unpaid expenses incurred by the sheriff, the Auditor and the
deputy commissioner in the exercise of their duties pursuant to this
article, the deputy commissioner shall prepare an original and five
copies of the receipt for the payment and shall note on said receipts
that the property has been redeemed. The original of such receipt
shall be given to the person redeeming. The deputy commissioner
shall retain a copy of the receipt and forward one copy each to the
sheriff, assessor, the Auditor and the clerk of the county
commission. The clerk shall endorse on the receipt the fact and
time of such filing and note the fact of redemption on his or her
record of delinquent lands.

(b) Any person who, by reason of the fact that no provision is
made for partial redemption of the tax lien on real estate purchased
by an individual, is compelled in order to protect himself or herself
to redeem the tax lien on all of such real estate when it belongs, in
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whole or in part, to some other person, shall have a lien on the
interest of such other person for the amount paid to redeem such
interest. He or she shall lose his or her right to the lien, however,
unless within thirty days after payment he or she shall file with the
clerk of the county commission his or her claim in writing against
the owner of such interest, together with the receipt provided for in
this section. The clerk shall docket the claim on the judgment lien
docket in his or her office and properly index the same. Such lien
may be enforced as other judgment liens are enforced.

811A-3-57. Notice of redemption to purchaser; moneys received
by sheriff.

(a) Upon payment of the sum necessary to redeem, the deputy
commissioner shall promptly deliver to the sheriff the redemption
money paid and the name and address of the purchaser, his or her
heirs or assigns.

(b) Of the redemption money received by the sheriff pursuant
to this section, the sheriff shall hold as surplus to be disposed of
pursuant to §11A-3-64 of this code an amount thereof equal to the
amount of taxes, interest and charges due on the date of the sale,
plus the interest at the rate of one percent per month thereon from
the date of sale to the date of redemption.

811A-3-58. Distribution to purchaser.

(a) Where the land has been redeemed in the manner set forth
in 811A-3-56 of this code, and the deputy commissioner has
delivered the redemption money to the sheriff pursuant to 811A-3-
57 of this code, the sheriff shall, upon delivery of the sum necessary
to redeem, promptly notify the purchaser, his or _her heirs or
assigns, by mail, of the redemption and pay to the purchaser, his or
her heirs or assigns, the following amounts:

(1) The amount paid to the deputy commissioner at the sale;

(2) all other taxes thereon, which have since been paid by the
purchaser, his or her heirs or assigns, with interest at the rate of one
percent per month from the date of payment;
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(3) such additional expenses as may have been incurred in
preparing the list of those to be served with notice to redeem, and
for any licensed attorney’s title examination incident thereto, with
interest at the rate of one percent per month from the date of
payment, but the amount which shall be paid, excluding said
interest, for such expenses incurred for the preparation of the list
of those to be served with notice to redeem required by §11A-3-52
of this code, and for any licensed attorney’s title examination
incident thereto, shall not exceed $200 $500; and

(4) all additional statutory costs paid by the purchaser.
(b) (1) The notice shall include:

(A) A copy of the redemption certificate issued by the deputy
commissioner;

(B) An itemized statement of the redemption money to which
the purchaser is entitled pursuant to the provisions of this section;
and

(C) Where, at the time of the redemption, the deputy
commissioner has not received from the purchaser satisfactory
proof of the expenses incurred in preparing the list of those to be
served with notice to redeem and-any or for any licensed attorney’s
title examination incident thereto, the deputy commissioner shall
also include instructions to the purchaser as to how these expenses
may be claimed.

(2) Subject to the limitations of this section, the purchaser is
entitled to recover any expenses incurred in preparing the list of
those to be served with notice to redeem and for any licensed
attorney’s title examination incident thereto from the date of the
sale to the date of the redemption.

(c) Where, pursuant 811A-3-56 of this code, the deputy
commissioner has not received from the purchaser satisfactory
proof of the expenses incurred in preparing the notice to redeem,
in the form of receipts or other evidence of legal expenses, and-any
or for any licensed attorney’s title examination and rendered
written documentation used for the preparation of the list incident
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thereto, in the form of receipts or other evidence thereof, and
therefore received from the purchaser as required by said section
and delivered to the sheriff the sum of $208 $500 plus interest
thereon at the rate of one percent per month from the date of the
sale to the date of redemption, and the sheriff has not received from
the purchaser such satisfactory proof of such expenses within thirty
days from the date of notification, the sheriff shall refund such
amount to the person redeeming and the purchaser is barred from
any claim thereto. Where, pursuant to §11A-3-56 of this code, the
deputy commissioner has received from the purchaser and
therefore delivered to the sheriff said sum of $200 $500 plus
interest thereon at the rate of one percent per month from the date
of the sale to the date of redemption, and the purchaser provides
the sheriff within thirty days from the date of notification such
satisfactory proof of such expenses, and the amount of such
expenses is less than the amount paid by the person redeeming, the
sheriff shall refund the difference to the person redeeming.

On motion of Senator Boso, the following amendment to the
House of Delegates amendment to the bill (Eng. Com. Sub. for S.
B. 405) was reported by the Clerk and adopted:

By striking out everything after the enacting section and
inserting in lieu thereof the following:

ARTICLE 3. SALE OF TAX LIENS AND NONENTERED,
ESCHEATED AND WASTE AND UNAPPROPRIATED
LANDS

811A-3-23. Redemption from purchase; receipt; list of
redemptions; lien; lien of person redeeming interest of
another; record.

(a) After the sale of any tax lien on any real estate pursuant to
811A-3-5 of this code, the owner of, or any other person who was
entitled to pay the taxes on, any real estate for which a tax lien on
the real estate was purchased by an individual may redeem at any
time before a tax deed is issued for the real estate. In order to
redeem, he or she shall pay to the State Auditor the following
amounts:
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(1) An amount equal to the taxes, interest and charges due on
the date of the sale, with interest at the rate of one percent per
month from the date of sale;

(2) All other taxes which have since been paid by the purchaser,
his or her heirs or assigns, with interest at the rate of one percent
per month from the date of payment;

(3) Any additional expenses incurred from January 1 of the
year following the sheriff’s sale to the date of redemption for the
preparation of the list of those to be served with notice to redeem
and any written documentation used for the preparation of the list,
with interest at the rate of one percent per month from the date of
payment for reasonable legal expenses incurred for the services of
an attorney who has performed an examination of the title to the
real estate and rendered written documentation used for the
preparation of the list: Provided—Fhatthe The maximum amount
the owner or other authorized person shall pay, excluding the
interest, for the expenses incurred for the preparation of the list of
those to be served required by §11A-3-19 of this code is $366 $500:
Previded-however—That-the An attorney may only charge a fee for
legal services actually performed and must certify that he or she
conducted an examination to determine the list of those to be
served required by §11A-3-19 of this code; and

(4) All additional statutory costs paid by the purchaser.

(b) Where the State Auditor has not received from the
purchaser satisfactory proof of the expenses incurred in preparing
the notice to redeem, and any written documentation used for the
preparation of the list of those to be served with notice to redeem,
including the certification required in subdivision (3), subsection
(a) of this section, incident thereto, in the form of receipts or other
evidence of legal expenses, incurred as provided in section
nineteen of this article, the person redeeming shall pay the State
Auditor the sum of $300 $500 plus interest at the rate of one percent
per month from January 1 of the year following the sheriff’s sale
for disposition by the sheriff pursuant to the provisions of 811A-3-
10, 811A-3-24, 811A-3-25, and §11A-3-32 of this code.
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(c) The person redeeming shall be given a receipt for the
payment and the written opinion or report used for the preparation
of the list of those to be served with notice to redeem required by
section nineteen of this article.

(d) Any person who, by reason of the fact that no provision is
made for partial redemption of the tax lien on real estate purchased
by an individual, is compelled in order to protect himself or herself
to redeem the tax lien on all of the real estate when it belongs, in
whole or in part, to some other person, shall have a lien on the
interest of that other person for the amount paid to redeem the
interest. He or she shall lose his or her right to the lien, however,
unless within thirty days after payment he or she files with the clerk
of the county commission his or her claim in writing against the
owner of the interest, together with the receipt provided in this
section. The clerk shall docket the claim on the judgment lien
docket in his or her office and properly index the claim. The lien
may be enforced as other judgment liens are enforced.

(e) Before a tax deed is issued, the county clerk may accept, on
behalf of the State Auditor, the payment necessary to redeem any
real estate encumbered with a tax lien and write a receipt. The
amount of the payment necessary to redeem any real estate
encumbered with a tax lien shall be provided by the State Auditor
and the State Auditor shall update the required payments plus
interest at least monthly.

(f) On or before the tenth day of each month, the county clerk
shall deliver to the State Auditor the redemption money paid and
the name and address of the person who redeemed the property on
a form prescribed by the State Auditor.

811A-3-25. Distribution of surplus to purchaser.

(a) Where the land has been redeemed in the manner set forth
in 811A-3-23 of this code, and the State Auditor has delivered the
redemption money to the sheriff pursuant to 811A-3-24 of this
code, the sheriff shall, upon receipt of the sum necessary to redeem,
promptly notify the purchaser or his or her heirs or assigns, by mail,
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of the fact of the redemption and pay to the purchaser or his or her
heirs or assigns the following amounts:

(1) From the sale of tax lien surplus fund provided by 811A-3-
10 of this code:

(A) The surplus of money paid in excess of the amount of the
taxes, interest and charges paid by the purchaser to the sheriff at
the sale; and

(B) The amount of taxes, interest and charges paid by the
purchaser on the date of the sale, plus the interest at the rate of one
percent per month from the date of sale to the date of redemption;

(2) All other taxes on the land which have since been paid by
the purchaser or his or her heirs or assigns, with interest at the rate
of one percent per month from the date of payment to the date of
redemption;

(3) Any additional reasonable expenses that the purchaser may
have incurred from January 1 of the year following the sheriff’s
sale to the date of redemption for the preparation of the list of those
to be served with notice to redeem and any written documentation
used for the preparation of the list, in accordance with 811A-3-19
of this code, with interest at the rate of one percent per month from
the date of payment, but the amount which shall be paid, excluding
the interest, for the expenses incurred for the preparation of the list
of those to be served with notice to redeem required by 811A-3-19
of this code shall not exceed the amount actually incurred by the
purchaser or $308 $500, whichever is less: Provided, That the
attorney may only charge a fee for legal services actually
performed and must certify that he or she conducted an
examination to determine the list of those to be served required by
811A-3-19 of this code; and

(4) All additional statutory costs paid by the purchaser.
(b) (1) The notice shall include:

(A) A copy of the redemption certificate issued by the State
Auditor;
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(B) An itemized statement of the redemption money to which
the purchaser is entitled pursuant to the provisions of this section;
and

(C) Where, at the time of the redemption, the State Auditor has
not received from the purchaser satisfactory proof of the expenses
incurred in preparing the list of those to be served with notice to
redeem and any written documentation used for the preparation of
the list in accordance with 811A-3-19 of this code, the State
Auditor shall also include instructions to the purchaser as to how
these expenses may be claimed.

(2) Subject to the limitations of this section, the purchaser is
entitled to recover any expenses incurred in preparing the list of
those to be served with notice to redeem and any written
documentation used for the preparation of the list from January 1
of the year following the sheriff’s sale to the date of the sale to the
date of the redemption.

(c) Where, pursuant to 811A-3-23 of this code, the State
Auditor has not received from the purchaser satisfactory proof of
the expenses incurred in preparing the list of those to be served
with notice to redeem, including written documentation used for
preparation of the list, in the form of receipts or other evidence
within thirty days from the date of notification by the State Auditor,
the sheriff shall refund the amount to the person redeeming and the
purchaser is barred from any claim. Where, pursuant to that
section, the State Auditor has received from the person redeeming
and therefore delivered to the sheriff the sum of $366 $500 plus
interest at the rate of one percent per month from January 1 of the
year following the sheriff’s sale to the date of the sale to the date
of redemption, and the purchaser provides the sheriff within thirty
days from the date of notification satisfactory proof of the
expenses, and the amount of the expenses is less than the amount
paid by the person redeeming, the sheriff shall refund the
difference to the person redeeming.
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811A-3-36. Operating fund for land department in Auditor’s
office.

(a) The Auditor shall establish a special operating fund for the
land department in his or her office. He or she shall pay into such
fund all redemption fees, all publication or other charges collected
by him or her, if such charges were paid by or were payable to him
or her, the unclaimed surplus proceeds received by him or her from
the sale of delinquent and other lands pursuant to this article, and
all payments made to him or her under the provisions of §11A-3-
64 and 811A-3-65 of this code, except such part thereof as
represents state taxes and interest. All payments so excepted shall
be credited by the Auditor to the general school fund or other
proper state fund.

(b) The operating fund shall be used by the Auditor in cases of
deficits in land sales to pay any balances due to deputy
commissioners for services rendered, and any unpaid costs
including those for publication which have accrued or will accrue
under the provisions of this article, to pay fees due surveyors under
the provisions of 811A-3-43, and to pay for the operation and
maintenance of the land department in his or her offlce Ihe—su#plus

general-schoelfund: The surplus over and above the amount of 20
percent of gross revenue from operation of the fund from the prior
year, remaining at the end of any fiscal year, shall be paid by the
Auditor into the General School Fund.

811A-3-56. Redemption from purchase; receipt; list of
redemptions; lien; lien of person redeeming interest of
another; record.

(a) After the sale of any tax lien on any real estate pursuant to
11A-3-45 or 811A-3-48 of this code, the owner of, or any other
person who was entitled to pay the taxes on, any real estate for
which a tax lien thereon was purchased by an individual, may
redeem at any time before a tax deed is issued therefor. In order to
redeem, he or she must pay to the deputy commissioner the
following amounts:
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(1) An amount equal to the taxes, interest and charges due on
the date of the sale, with interest thereon at the rate of one percent
per month from the date of sale;

(2) aHt All other taxes thereon, which have since been paid by
the purchaser, his or her heirs or assigns, with interest at the rate of
one percent per month from the date of payment;

(3) steh Such additional expenses as may have been incurred
in preparing the list of those to be served with notice to redeem,
and for any licensed attorney’s title examination incident thereto,
with interest at the rate of one percent per month from the date of
payment, but the amount he or she shall be required to pay,
excluding said interest, for such expenses incurred for the
preparation of the list of those to be served with notice to redeem
required by §11A-3-52 of this code, and for any licensed attorney’s
title examination incident thereto, shall not exceed $200 $500. An
attorney may only charge a fee for legal services actually
performed and must certify that he or she conducted an
examination to determine the list of those to be served required by
811A-3-52 of this code;

(4) al All additional statutory costs paid by the purchaser; and

(5) the The deputy commissioner’s fee and commission as
provided by 811A-3-66 of this code. Where the deputy
commissioner has not received from the purchaser satisfactory
proof of the expenses incurred in preparing the notice to redeem,
and—any—examination—of-title or of any licensed attorney’s title
examination incident thereto, in the form of receipts or other
evidence thereof, the person redeeming shall pay the deputy
commissioner the sum of $200 $500 plus interest thereon at the rate
of one percent per month from the date of the sale for disposition
pursuant to the provisions of 811A-3-57, 811A-3-58, and §11A-3-
64 of this code. Upon payment to the deputy commissioner of those
and any other unpaid statutory charges required by this article, and
of any unpaid expenses incurred by the sheriff, the Auditor and the
deputy commissioner in the exercise of their duties pursuant to this
article, the deputy commissioner shall prepare an original and five
copies of the receipt for the payment and shall note on said receipts
that the property has been redeemed. The original of such receipt
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shall be given to the person redeeming. The deputy commissioner
shall retain a copy of the receipt and forward one copy each to the
sheriff, assessor, the Auditor and the clerk of the county
commission. The clerk shall endorse on the receipt the fact and
time of such filing and note the fact of redemption on his or _her
record of delinquent lands.

(b) Any person who, by reason of the fact that no provision is
made for partial redemption of the tax lien on real estate purchased
by an individual, is compelled in order to protect himself or herself
to redeem the tax lien on all of such real estate when it belongs, in
whole or in part, to some other person, shall have a lien on the
interest of such other person for the amount paid to redeem such
interest. He or she shall lose his or her right to the lien, however,
unless within thirty days after payment he or she shall file with the
clerk of the county commission his or her claim in writing against
the owner of such interest, together with the receipt provided for in
this section. The clerk shall docket the claim on the judgment lien
docket in his or her office and properly index the same. Such lien
may be enforced as other judgment liens are enforced.

811A-3-57. Notice of redemption to purchaser; moneys
received by sheriff.

(a) Upon payment of the sum necessary to redeem, the deputy
commissioner shall promptly deliver to the sheriff the redemption
money paid and the name and address of the purchaser, his or her
heirs or assigns.

(b) Of the redemption money received by the sheriff pursuant
to this section, the sheriff shall hold as surplus to be disposed of
pursuant to 811A-3-64 of this code an amount thereof equal to the
amount of taxes, interest and charges due on the date of the sale,
plus the interest at the rate of one percent per month thereon from
the date of sale to the date of redemption.

811A-3-58. Distribution to purchaser.

(a) Where the land has been redeemed in the manner set forth
in 811A-3-56 of this code, and the deputy commissioner has
delivered the redemption money to the sheriff pursuant to 811A-3-
57 of this code, the sheriff shall, upon delivery of the sum necessary
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to redeem, promptly notify the purchaser, his or _her heirs or
assigns, by mail, of the redemption and pay to the purchaser, his or
her heirs or assigns, the following amounts:

(1) The amount paid to the deputy commissioner at the sale;

(2) all other taxes thereon, which have since been paid by the
purchaser, his or her heirs or assigns, with interest at the rate of one
percent per month from the date of payment;

(3) such additional expenses as may have been incurred in
preparing the list of those to be served with notice to redeem, and
for any licensed attorney’s title examination incident thereto, with
interest at the rate of one percent per month from the date of
payment, but the amount which shall be paid, excluding said
interest, for such expenses incurred for the preparation of the list
of those to be served with notice to redeem required by §11A-3-52
of this code, and for any licensed attorney’s title examination
incident thereto, shall not exceed $200 $500; and

(4) all additional statutory costs paid by the purchaser.
(b) (1) The notice shall include:

(A) A copy of the redemption certificate issued by the deputy
commissioner;

(B) An itemized statement of the redemption money to which
the purchaser is entitled pursuant to the provisions of this section;
and

(C) Where, at the time of the redemption, the deputy
commissioner has not received from the purchaser satisfactory
proof of the expenses incurred in preparing the list of those to be
served with notice to redeem and-any or for any licensed attorney’s
title examination incident thereto, the deputy commissioner shall
also include instructions to the purchaser as to how these expenses
may be claimed.

(2) Subject to the limitations of this section, the purchaser is
entitled to recover any expenses incurred in preparing the list of
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those to be served with notice to redeem and for any licensed
attorney’s title examination incident thereto from the date of the
sale to the date of the redemption.

(c) Where, pursuant 811A-3-56 of this code, the deputy
commissioner has not received from the purchaser satisfactory
proof of the expenses incurred in preparing the notice to redeem,
in the form of receipts or other evidence of legal expenses, and-any
or for any licensed attorney’s title examination and rendered
written documentation used for the preparation of the list incident
thereto, in the form of receipts or other evidence thereof, and
therefore received from the purchaser as required by said section
and delivered to the sheriff the sum of $200 $500 plus interest
thereon at the rate of one percent per month from the date of the
sale to the date of redemption, and the sheriff has not received from
the purchaser such satisfactory proof of such expenses within thirty
days from the date of notification, the sheriff shall refund such
amount to the person redeeming and the purchaser is barred from
any claim thereto. Where, pursuant to §11A-3-56 of this code, the
deputy commissioner has received from the purchaser and
therefore delivered to the sheriff said sum of $200 $500 plus
interest thereon at the rate of one percent per month from the date
of the sale to the date of redemption, and the purchaser provides
the sheriff within thirty days from the date of notification such
satisfactory proof of such expenses, and the amount of such
expenses is less than the amount paid by the person redeeming, the
sheriff shall refund the difference to the person redeeming.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendment, as amended.

Engrossed Committee Substitute for Senate Bill 405, as
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Lindsay, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—33.
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The nays were: None.
Absent: Mann—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 405) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended, and
requested the concurrence of the Senate in the House of Delegates
amendment, as to

Eng. Com. Sub. for Senate Bill 529, Clarifying provisions of
Nonintoxicating Beer Act.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendment to the bill was
reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 16. NONINTOXICATING BEER.
811-16-3. Definitions.

For the purpose of this article, except where the context clearly
requires differently:

(1) “Brand” means a nonintoxicating beer product
manufactured, brewed, mixed, concocted, blended, bottled or
otherwise produced, ef imported, or transshipped by a brewer or
manufacturer, the labels of which have been registered and
approved by the commissioner, that is being offered for sale or sold
in West Virginia by a distributor who has been appointed in a valid
franchise agreement or a valid amendment thereto.
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(2) “Brewer” or “manufacturer” means any person
manufacturing, otherwise producing, importing, or transshipping
nonintoxicating beer or nonintoxicating craft beer for sale at
wholesale to any licensed distributor. Brewer or manufacturer may
be used interchangeably throughout this article. A brewer may
obtain only one brewer’s license for its nonintoxicating beer or
nonintoxicating craft beer.

(3) “Brewpub” means a place of manufacture of
nonintoxicating beer or nonintoxicating craft beer owned by a
resident brewer, subject to federal and state regulations and
guidelines, a portion of which premises are is designated for retail
sales of nonintoxicating beer or nonintoxicating craft beer by the
resident brewer owning the brewpub.

(4) “Class A retail license” means a retail license permitting the
retail sale of liquor at a freestanding liquor retail outlet licensed
pursuant to chapter 60 of this code.

(5) “Class B retail license” means a retail license permitting the
retail sale of liquor at a mixed retail liquor outlet licensed pursuant
to chapter 60 of this code.

(6) “Commissioner” means the West Virginia Alcohol
Beverage Control Administration Commissioner.

(7) “Distributor” means and includes any person jobbing or
distributing nonintoxicating beer or nonintoxicating craft beer to
retailers at wholesale and whose warehouse and chief place of
business shall be within this state. For purposes of a distributor
only, the term “person” means and includes an individual, firm,
trust, partnership, limited partnership, limited liability company,
association or corporation. Any trust licensed as a distributor or any
trust that is an owner of a distributor licensee, and the trustee or
other persons in active control of the activities of the trust relating
to the distributor license, is liable for acts of the trust or its
beneficiaries relating to the distributor license that are unlawful
acts or violations of 811-11-1 et seq. of this code notwithstanding
the liability of trustees in 844D-10-1 et seq. of this code.
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(8) “Franchise agreement” means the written agreement
between a brewer and a distributor that is identical as to terms and
conditions between the brewer and all its distributors, which
agreement has been approved by the commissioner. The franchise
agreement binds the parties so that a distributor, appointed by a
brewer, may distribute all of the brewer’s nonintoxicating beer
products, brands or family of brands imported and offered for sale
in West Virginia, including, but not limited to, existing brands, line
extensions, and new brands all in the brewer’s assigned territory
for the distributor. All brands and line extensions being imported
or offered for sale in West Virginia must be listed by the brewer in
the franchise agreement or a written amendment to the franchise
agreement. A franchise agreement may be amended by mutual
written agreement of the parties as approved by the commissioner
with identical terms and conditions for a brewer and all of its
distributors. Any approved amendment to the franchise agreement
becomes a part of the franchise agreement. A brewer and a
distributor may mutually agree in writing to cancel a franchise
agreement. A distributor terminated by a brewer as provided in this
article and the promulgated rules no longer has a valid franchise
agreement. If a brewer has reached an agreement to cancel a
distributor or has terminated a distributor, then a brewer may
appoint a successor distributor who accedes to all the rights of the
cancelled or terminated distributor.

(9) “Franchise distributor network” means the distributors
who have entered into a binding written franchise agreement,
identical as to terms and conditions, to distribute
nonintoxicating beer products, brands, and line extensions in an
assigned territory for a brewer. A brewer may only have one
franchise distributor network: Provided, That a brewer that has
acquired the manufacturing, bottling, or other production rights
for the sale of nonintoxicating beer at wholesale from a selling
brewer as specified in 811-16-21(a)(2) of this code shall
continue to maintain and be bound by the selling brewer’s
separate franchise distributor’s network for any of its existing
brands, line extensions, and new brands.
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(10) “Freestanding liquor retail outlet” means a retail outlet that
sells only liquor, wine, beer, nonintoxicating beer, and other
alcohol-related products, as defined pursuant to 860-3A-4 of this
code.

(11) “Growler” means a container or jug that is made of glass,
ceramic, metal, or other material approved by the commissioner,
that may be no larger than enly-32-er64 128 fluid ounces in size
and must be capable of being securely sealed. The growler is
utilized by an authorized licensee for purposes of off-premise sales
only of nonintoxicating beer or nonintoxicating craft beer for
personal consumption not on a licensed premise and not for resale.
Notwithstanding any other provision of this code to the contrary, a
securely sealed growler is not an open container under federal,
state, and local law. A growler with a broken seal is an open
container under federal, state, and local law unless it is located in
an area of the motor vehicle physically separated from the
passenger compartment. The secure sealing of a growler requires
the use of a tamper-resistant seal, security tape, or other material,
as approved by the commissioner, placed on or over the growler’s
opening, which seal, security tape or other material is clearly
marked with the date of the secure sealing by the authorized
licensee who is selling the growler.

(12) “Line extension” means any nonintoxicating beer product
that is an extension of brand or family of brands that is labeled,
branded, advertised, marketed, promoted, or offered for sale with
the intent or purpose of being manufactured, imported, associated,
contracted, affiliated, or otherwise related to a brewer’s existing
brand through the use of a brewer, its subsidiaries, parent entities,
contracted entities, affiliated entities, or other related entities. In
determining whether a nonintoxicating beer product is a line
extension, the commissioner may consider, but is not limited to,
the following factors: Name or partial name; trade name or partial
trade name; logos; copyrights; trademarks or trade design; product
codes; advertising promotion; or pricing.

(13) “Nonintoxicating beer” means all natural cereal malt
beverages or products of the brewing industry commonly referred
to as beer, lager beer, ale and all other mixtures and preparations
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produced by the brewing industry, including malt coolers and
nonintoxicating craft beers with no caffeine infusion or any
additives masking or altering the alcohol effect containing at least
one half of one percent alcohol by volume, but not more than rine
and-six-tenths 11.9 percent of alcohol by weight, or 32 15 percent
alcohol by volume, whichever is greater. The word “liquor” as used
in chapter 60 of this code does not include or embrace
nonintoxicating beer nor any of the beverages, products, mixtures,
or preparations included within this definition.

(14) “Nonintoxicating beer floor plan extension” means a
temporary one-day extension of an existing Class A licensee’s
floor plan to a contiguous, adjoining and bounded area, such as a
parking lot or outdoor area, which shall for the temporary period
encompass the licensee’s licensed premises; further such license
shall be endorsed or approved by the county or municipality where
the license is located; such license shall be in good standing with
the commissioner, and further such temporary event shall cease on
or before midnight of the approved temporary one-day event.

(15) “Nonintoxicating beer sampling event” means an event
approved by the commissioner for a Class A retail licensee to hold
a nonintoxicating beer sampling authorized pursuant to 8§11-16-11a
of this code.

££5) (16) “Nonintoxicating beer sampling day” means any days
and hours of the week where Class A retail licensees may sell
nonintoxicating beer pursuant to 811-16-11a and 811-16-18(a)(1)
of this code, and is approved, in writing, by the commissioner to
conduct a nonintoxicating beer sampling event.

€6} (17) “Nonintoxicating craft beer” means any beverage
obtained by the natural fermentation of barley, malt, hops, or any
other similar product or substitute and containing not less than one
half of one percent by volume and not more than 42 15 percent
alcohol by volume or nine-and-six-tenths 11.9 percent alcohol by
weight with no caffeine infusion or any additives masking or
altering the alcohol effect.
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&4 (18) “Original container” means the container used by a
resident brewer or brewer at the place of manufacturing, bottling,
or otherwise producing nonintoxicating beer or nonintoxicating
craft beer for sale at wholesale.

8) (19) “Person” means and includes an individual, firm,
partnership, limited partnership, limited liability company,
association, or corporation.

£9) (20) “Private club” means a license issued pursuant to §60-
7-1 et seq. of this code.

£26) (21) “Resident brewer” means any brewer or manufacturer
of nonintoxicating beer or nonintoxicating craft beer whose
principal place of business and manufacture is located in the State
of West Virginia and which does not brew or manufacture more
than 25,000 barrels of nonintoxicating beer or nonintoxicating craft
beer annually, and does not self-distribute more than 10,000 barrels
thereof in the State of West Virginia annually.

21 (22) “Retailer” means any person selling, serving, or
otherwise dispensing nonintoxicating beer and all products
regulated by this article, including, but not limited to, malt coolers
at his or her established and licensed place of business.

22) (23) “Tax Commissioner” means the Tax Commissioner
of the State of West Virginia or the commissioner’s designee.

811-16-5. State license required; alcoholic content of beer
manufactured for sale without state.

No person shall manufacture, tender, sell, possess for sale,
transport, or distribute nonintoxicating beer except in accordance
with the provisions of this article, and after first obtaining a state

license therefor, as provided in this article. Nething-contained-in
this-article-shal-prohibit-any-brewer located-within-the-state-from
“I'E“'IHIE;.E““"'g 5: tral 55E|t||||g IIE' EE“: ”'E.I EH.E“E.EFEIEE beer-ofan
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811-16-6a. Brewer and resident brewer license to manufacture,
sell, and provide complimentary samples.

(a) Legislative findings. — The Legislature hereby finds that it
is in the public interest to regulate, control, and support the
brewing, manufacturing, distribution, sale, consumption,
transportation, and storage of nonintoxicating beer and
nonintoxicating craft beer and its industry in this state in order to
protect the public health, welfare, and safety of the citizens of this
state, and promote hospitality and tourism. Therefore, this section
authorizes a licensed brewer or resident brewer with its principal
place of business and manufacture located in this state to have
certain abilities in order to promote the sale of nonintoxicating beer
and nonintoxicating craft beer manufactured in this state for the
benefit of the citizens of this state, the state’s growing brewing
industry, and the state’s hospitality and tourism industry, all of
which are vital components for the state’s economy.

(b) Sales of nonintoxicating beer. — A licensed brewer or
resident brewer with its principal place of business and
manufacture located in the State of West Virginia may offer only
nonintoxicating beer or nonintoxicating craft beer manufactured by
the licensed brewer or resident brewer for retail sale to customers
from the brewer’s or resident brewer’s licensed premises for
consumption off of the licensed premises only in the form of kegs,
bottles, cans, or growlers for personal consumption and not for
resale. A licensed brewer or resident brewer may not sell, give or
furnish nonintoxicating beer for consumption on the premises of
the principal place of business and manufacture located in the State
of West Virginia, except for the limited purpose of complimentary
samples as permitted in subsection (c) of this section.

(c) Complimentary samples. — A licensed brewer or resident
brewer with its principal place of business and manufacture located
in the State of West Virginia may only offer complimentary
samples of nonintoxicating beer or nonintoxicating craft beer
brewed at the brewer’s or resident brewer’s principal place of
business and manufacture located in the State of West Virginia.
The complimentary samples may be no greater than two ounces per
sample per patron, and a sampling shall not exceed 10
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complimentary two-ounce samples per patron per day. A licensed
brewer or resident brewer providing complimentary samples shall
provide complimentary food items to the patron consuming the
complimentary samples; and prior to any sampling, verify, using
proper identification, that the patron sampling is 21 years of age or
over and that the patron is not visibly intoxicated.

(d) Retail sales. — Every licensed brewer or resident brewer
under this section shall comply with all the provisions of this article
as applicable to nonintoxicating beer retailers when conducting
sales of nonintoxicating beer or nonintoxicating craft beer and shall
be subject to all applicable requirements and penalties in this
article.

(e) Payment of taxes and fees. — A licensed brewer or resident
brewer under this section shall pay all taxes and fees required of
licensed nonintoxicating beer retailers, in addition to any other
taxes and fees required, and meet applicable licensing provisions
as required by this chapter and by rule of the commissioner.

(f) Advertising. — A licensed brewer or resident brewer under
this section may advertise a particular brand or brands of
nonintoxicating beer or nonintoxicating craft beer produced by the
licensed brewer or resident brewer and the price of the
nonintoxicating beer or nonintoxicating craft beer subject to state
and federal requirements or restrictions. The advertisement may
not encourage intemperance.

(9) Growler requirements. — A licensed brewer or resident
brewer under this section must fill a growler and patrons are not
permitted to access the secure area or fill a growler. A licensed
brewer or resident brewer under this section must sanitize, fill,
securely seal, and label any growler prior to its sale. A licensed
brewer or resident brewer under this section may only offer for
retail sale up-te-two-64-ounce-orfour-32-ounee; growlers no larger
than 128 fluid ounces of nonintoxicating beer or nonintoxicating
craft beer manufactured by the licensed brewer or resident brewer
per-customer-perday for personal consumption off of the licensed
premises and not for resale. A licensed brewer or resident brewer
under this section may refill a growler subject to the requirements
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of this section. A licensed brewer or resident brewer shall visually
inspect any growler before filling or refilling it. A licensed brewer
or resident brewer may not fill or refill any growler that appears to
be cracked, broken, unsafe or otherwise unfit to serve as a sealed
beverage container.

(h) Growler labeling. — A licensed brewer or resident brewer
under this section selling growlers shall affix a conspicuous label
on all sold and securely sealed growlers listing the name of the
licensee selling the growler, the brand of the nonintoxicating beer
or nonintoxicating craft beer in the growler, the alcohol content by
volume of the nonintoxicating beer or nonintoxicating craft beer in
the growler and the date the growler was filled or refilled, and,
further, all labeling on the growler shall be consistent with all
federal labeling and warning requirements.

(i) Growler sanitation. — A licensed brewer or resident brewer
authorized under this section shall clean and sanitize all growlers
he or she fills or refills in accordance with all state and county
health requirements prior to its sealing. In addition, the licensed
brewer or resident brewer shall sanitize, in accordance with all state
and county health requirements, all taps, tap lines, pipe lines, barrel
tubes and any other related equipment used to fill or refill growlers.
Failure to comply with this subsection may result in penalties under
811-16-23 of this code.

(j) Fee. — There is no additional fee for a licensed brewer or
resident brewer authorized under this section to sell growlers.

(k) Limitations on licensees. — To be authorized under this
section, a licensed brewer or resident brewer may not produce more
than 25,000 barrels per calendar year at the brewer’s or resident
brewer’s principal place of business and manufacture located in the
State of West Virginia. No more than one brewer or resident brewer
license may be issued to a single person or entity and no person
may hold both a brewer and a resident brewer license. A licensed
brewer or resident brewer under this section may only conduct
tours, give complimentary samples and sell growlers during the
hours of operation set forth in §11-16-18(a)(1) of this code. A
licensed brewer or resident brewer authorized under this section
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shall be subject to the applicable penalties under 811-16-23 of this
code for violations of this section.

() Rules. — The commissioner, in consultation with the
Bureau for Public Health concerning sanitation, is authorized to
propose rules for legislative approval, pursuant to 829A-3-1 et seq.
of this code, to implement this section.

811-16-6b. Brewpub, Class A retail dealer, Class B retail
dealer, private club, Class A retail licensee, and Class B
retail licensee’s authority to sell growlers.

(a) Legislative findings. — The Legislature hereby finds that it
is in the public interest to regulate, control and support the brewing,
manufacturing, distribution, sale, consumption, transportation, and
storage of nonintoxicating beer and nonintoxicating craft beer and
its industry in this state in order to protect the public health,
welfare, and safety of the citizens of this state and promote
hospitality and tourism. Therefore, this section authorizes a
licensed brewpub, Class A retail dealer, Class B retail dealer,
private club, Class A retail licensee, or Class B retail licensee to
have certain abilities in order to promote the sale of nonintoxicating
beer and nonintoxicating craft beer manufactured in this state for
the benefit of the citizens of this state, the state’s growing brewing
industry, and the state’s hospitality and tourism industry, all of
which are vital components for the state’s economy.

(b) Sales of nonintoxicating beer. — A licensed brewpub, Class
A retail dealer, Class B retail dealer, private club, Class A retail
licensee, or Class B retail licensee who pays the fee in subsection
(i) of this section and meets the requirements of this section may
offer nonintoxicating beer or nonintoxicating craft beer for retail
sale to patrons from their licensed premises in a growler for
personal consumption only off of the licensed premises and not for
resale. Prior to the sale, the licensee shall verify, using proper
identification, that any patron purchasing nonintoxicating beer or
nonintoxicating craft beer is 21 years of age or over and that the
patron is not visibly intoxicated. A licensee authorized under this
section may not sell, give or furnish alcoholic liquors, including
wine, for consumption off of its licensed premises, unless it is a
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private club licensed to sell sealed wine for consumption off of the
licensed premises and meets the requirements set out in 860-8-3(j)
and 860-8-3(l) of this code, for the sale of wine, not liquor.

(c) Retail sales. — Every licensee authorized under this section
shall comply with all the provisions of this article as applicable to
nonintoxicating beer retailers when conducting sales of
nonintoxicating beer or nonintoxicating craft beer and shall be
subject to all applicable requirements and penalties in this article.

(d) Payment of taxes and fees. — A licensee authorized under
this section shall pay all taxes and fees required of licensed
nonintoxicating beer retailers, in addition to any other taxes and
fees required, and meet applicable licensing provisions as required
by this chapter and by rule of the commissioner.

(e) Advertising. — A licensee authorized under this section
may advertise a particular brand or brands of nonintoxicating beer
or nonintoxicating craft beer and the price of the nonintoxicating
beer or nonintoxicating craft beer subject to state and federal
requirements or restrictions. The advertisement may not encourage
intemperance.

(f) Growler requirements. — A licensee authorized under this
section must fill a growler and patrons are not permitted to access
the secure area or fill a growler. A licensee authorized under this
section must sanitize, fill, securely seal, and label any growler prior
to its sale. A licensee authorized under this section may only offer

for retail sale up-to-two-64-ounce—orfour-32-eunce; growlers no

larger than 128 fluid ounces of nonintoxicating beer or
nonintoxicating craft beer per—custemer—per—day for personal
consumption off of the licensed premises and not for resale. A
licensee under this section may refill a growler subject to the
requirements of this section. A licensee shall visually inspect any
growler before filling or refilling it. A licensee may not fill or refill
any growler that appears to be cracked, broken, unsafe, or
otherwise unfit to serve as a sealed beverage container.

(g) Growler labeling. — A licensee authorized under this
section selling growlers shall affix a conspicuous label on all sold
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and securely sealed growlers listing the name of the licensee selling
the growler, the brand of the nonintoxicating beer or
nonintoxicating craft beer in the growler, the alcohol content by
volume of the nonintoxicating beer or nonintoxicating craft beer in
the growler, and the date the growler was filled or refilled, and,
further, all labeling on the growler shall be consistent with all
federal labeling and warning requirements.

(h) Growler sanitation. — A licensed brewer or resident
brewer authorized under this section shall clean and sanitize all
growlers he or she fills or refills in accordance with all state and
county health requirements prior to its sealing. In addition, the
licensed brewer or resident brewer shall sanitize, in accordance
with all state and county health requirements, all taps, tap lines,
pipe lines, barrel tubes, and any other related equipment used to fill
or refill growlers. Failure to comply with this subsection may result
in penalties under 811-16-23 of this code.

(i) Fee Fees. — Commencing July 1, 2015, and by every July
1 thereafter, there is an annual $100 nonrefundable fee for a
licensee, except for a licensed brewpub, to sell growlers as
provided by this section. The licensee must be in good standing
with the state at the time of paying the fee.

(1) Complimentary samples. — A licensee authorized under
this section may provide complimentary samples which may be no
greater than one ounce per sample and a sampling shall not exceed
three different nonintoxicating beer or nonintoxicating craft beer
complimentary one-ounce samples per patron per day. A licensee
authorized under this section providing complimentary samples
shall prior to any sampling verify, using proper identification, that
the patron sampling is 21 years of age or over and that the patron
is not visibly intoxicated. All nonintoxicating beer and
nonintoxicating craft beer utilized for sampling purposes must be
purchased from the licensee’s inventory.

(k) Limitations on licensees. — A licensee under this section
may only sell growlers during the hours of operation set forth in
811-16-18(a)(1) of this code. Any licensee licensed under this
section must maintain a secure area for the sale of nonintoxicating
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beer or nonintoxicating craft beer in a growler. The secure area
must only be accessible by the licensee. Any licensee licensed
under this section shall be subject to the applicable penalties under
811-16-23 of this code for violations of this section.

&) (1) Nonapplicability of certain statutes. — Notwithstanding
any other provision of this code to the contrary, licensees under this
section are permitted to break the seal of the original container for
the limited purpose of filling a growler or providing complimentary
samples as provided in this section. Any unauthorized sale of
nonintoxicating beer or nonintoxicating craft beer or any
consumption not permitted on the licensee’s licensed premises is
subject to penalties under this article.

& (m) Rules. — The commissioner is authorized to propose
rules for legislative approval, pursuant to 829A-3-1 et seq. of this
code, to implement this section.

811-16-6¢ Class B retail dealer which is a grocery store, mobile
application, or web-based sales privilege permit; fee.

(@) A Class B retail dealer who is licensed to sell
nonintoxicating beer or nonintoxicating craft beer and who
operates a grocery store containing over $100,000 of fresh produce
and saleable food and food products fit for human consumption in
a combination of displayed and stored inventory may apply for a
Class B license privilege granting the licensee the ability to
complete the sale of such nonintoxicating beer or nonintoxicating
craft beer in the original sealed container for off-premises
consumption to a person purchasing the nonintoxicating beer or
nonintoxicating craft beer from a vehicle:

(1) If the vehicle is parked in a licensed parking area which is
contiguous to the Class B licensee’s licensed premises; or

(2) If the vehicle is parked in a licensed parking area which is
within 500 feet of the Class B licensee.

(b) The parking area referenced in subsection (a) of this section
shall be designated by signage solely for the use of persons who
have previously ordered items including, but not limited to,
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nonintoxicating beer or nonintoxicating craft beer using a mobile
application or web-based software program.

(c) No nonintoxicating beer or nonintoxicating craft beer may
be loaded into a vehicle under this section unless the Class B
licensee or such licensee’s staff have verified that both the person
placing the order, and, if different from the person placing the
order, the person picking up the order are 21 years of age or older
and not noticeably intoxicated; and

(d) To operate under this section, a Class B retail dealer
licensee must be in good standing with the commissioner, apply,
gualify, pay the Class B license privilege fee and obtain the permit
for the Class B licensee privilege for nonintoxicating beer or
nonintoxicating craft beer sales at a designated parking area. The
Class B license privilege permit nonrefundable and non-prorated
annual fee is $250. For purposes of criminal enforcement of the
provisions of this article, persons placing orders and picking up
orders are deemed to be purchasers.

(e) The licensee shall be subject to all requirements, penalties
and sanctions of this article.

811-16-8. Form of application for license; fee and bond; refusal
of license.

(a) A license may be issued by the commissioner to any person
who submits an application, accompanied by a license fee and,
where required, a bond, and states under oath:

(1) The name and residence of the applicant, the duration of
such residency, that the applicant has been a resident of the state
for a period of two years preceding the date of the application and
that the applicant is 21 years of age. If the applicant is a firm,
association, partnership, limited partnership, limited liability
company, or corporation, the application shall include the
residence of the members or officers for a period of two years
preceding the date of such application. If a person, firm,
partnership, limited partnership, limited liability company,
association, corporation, or trust applies for a license as a
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distributor, such person, or in the case of a firm, partnership,
limited partnership, limited liability company, association or trust,
the members, officers, trustees or other persons in active control of
the activities of the limited liability company, association or trust
relating to the license, shall state under oath that each has been a
bona fide resident of the state for four years preceding the date of
such application. If the applicant is a trust or has a trust as an owner,
the trustees or other persons in active control of the activities of the
trust relating to the license shall provide a certification of trust as
described in 844D-10-1013 of this code. This certification of trust
shall include the excerpts described in §44D-10-1013(e), of this
code and shall further state, under oath, the names, addresses,
Social Security numbers and birth dates of the beneficiaries of the
trust and certify that the trustee and beneficiaries are 21 years of
age or older. If a beneficiary is not 21 years of age, the certification
of trust must state that such beneficiary’s interest in the trust is
represented by a trustee, parent, or legal guardian who is 21 years
of age and who will direct all actions on behalf of such beneficiary
related to the trust with respect to the distributor until the
beneficiary is 21 years of age. Any beneficiary who is not 21 years
of age or older shall have his or her trustee, parent, or legal guardian
include in the certification of trust and state under oath his or her
name, address, Social Security number and birth date;

(2) The place of birth of applicant, that he or she is a citizen of
the United States and of good moral character and, if a naturalized
citizen, when and where naturalized. If the applicant is a
corporation organized or authorized to do business under the laws
of the state, the application must state when and where
incorporated, the name and address of each officer, and that each
officer is a citizen of the United States and a person of good moral
character. If the applicant is a firm, association, limited liability
company, partnership, limited partnership, trust or has a trust as an
owner, the application shall provide the place of birth of each
member of the firm, association, limited liability company,
partnership or limited partnership and of the trustees, beneficiaries
or other persons in active control of the activities of the trust
relating to the license and that each member or trustee, beneficiary
or other persons in active control of the activities of the trust
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relating to the license is a citizen of the United States, and if a
naturalized citizen, when and where naturalized, each of whom
must qualify and sign the application. The requirements as to
residence do not apply to the officers of a corporation applying for
a retailer’s license but the officers, agent, or employee who
manages and is in charge of the licensed premises shall possess all
of the qualifications required of an individual applicant for a
retailer’s license including the requirement as to residence;

(3) The particular place for which the license is desired and a
detailed description thereof;

(4) The name of the owner of the building and, if the owner is
not the applicant, that the applicant is the actual and bona fide
lessee of the premises;

(5) That the place or building in which is proposed to do
business conforms to all applicable laws of health, fire and zoning
regulations and is a safe and proper place or building not within
300 feet of a school or church measured from front door to front
door, along the street or streets. This requirement does not apply to
a Class B license or to a place occupied by a beer licensee so long
as it is continuously so occupied. The prohibition against locating
a proposed business in a place or building within 300 feet of a
school does not apply to a college or university that has notified the
commissioner, in writing, that it has no objection to the location of
a proposed business in a place or building within 300 feet of the
college or university;

(6) That the applicant is not incarcerated and has not during the
five years preceding the date of said application been convicted of
a felony;

(7) That the applicant is the only person in any manner
pecuniarily interested in the business so asked to be licensed and
that no other person is in any manner pecuniarily interested during
the continuance of the license; and

(8) That the applicant has not during five years preceding the
date of the application had a nonintoxicating beer license revoked.
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(b) In the case of an applicant that is a trust or has a trust as an
owner, a distributor license may be issued only upon submission
by the trustees or other persons in active control of the activities of
the trust relating to the distributor license of a true and correct copy
of the written trust instrument to the commissioner for his or her
review. Notwithstanding any provision of law to the contrary, the
copy of the written trust instrument submitted to the commissioner
pursuant to this section is confidential and is not a public record
and is not available for release pursuant to the West Virginia
Freedom of Information Act codified in 29B-1-1 et seq. of this
code.

(c) The provisions and requirements of subsection (a) of this
section are mandatory prerequisites for the issuance and, if any
applicant fails to qualify, the license shall be refused. In addition to
the information furnished in any application, the commissioner
may make such additional and independent investigation of each
applicant and of the place to be occupied as necessary or advisable
and, for this reason, all applications, with license fee and bond,

must be fHed thirty days prior to the beginning of any fiscal year.
1f the application ts for an unexpired portion of a fiscal year, the

issuance of license may be withheld for such reasonable time as
necessary—for—investigation submitted with all true and correct

information. For the purpose of conducting such independent
investigation, the commissioner may withhold the granting or
refusal to grant such license for a 30-day period or until the
applicant has completed the conditions set forth in this section. If
it shall appear that such applicant meets the requirements in the
code and the rules, including, but not limited to, being a suitable
person of good reputation and morals; having made no false
statements or material misrepresentations; involving no hidden
ownership; and having no persons with an undisclosed pecuniary
interest contained in such application; and if there are no other
omissions or failures by the applicant to complete the application,
as determined by the commissioner, the commissioner shall issue
a license authorizing the applicant to sell nonintoxicating beer or
nonintoxicating craft beer.
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(d) The commissioner may refuse a license to any applicant
under the provisions of this article if the commissioner is of the
opinion:

(1) That the applicant is not a suitable person to be licensed,

(2) That the place to be occupied by the applicant is not a
suitable place or is within 300 feet of any school or church
measured from front door to front door along the street or streets.
This requirement does not apply to a Class B licensee or to a place
now occupied by a beer licensee so long as it is continuously so
occupied. The prohibition against locating any such place within
300 feet of a school does not apply to a college or university that
has notified the commissioner, in writing, that it has no objection
to the location of any such place within 300 feet; or

(3) That the license should not be issued for reason of conduct
declared to be unlawful by this article.

811-16-9. Amount of license tax; Class A and Class B retail
dealers; purchase and sale of nonintoxicating beer
permitted; distributors; brewers; brewpubs.

(@) All retail dealers, distributors, brewpubs, brewers and
resident brewers of nonintoxicating beer and of nonintoxicating
craft beer shall pay an annual fee to maintain an active license as
required by this article. The license period begins on July 1 of each
year and ends on June 30 of the following year. If the license is
granted for a shorter period, then the license fee shall be computed
semiannually in proportion to the remainder of the fiscal year:
Provided, That if a licensee fails to complete a renewal application
and make payment of its annual license fee in renewing its license
on or before June 30 of any subsequent year, after initial
application, then an additional $150 reactivation fee shall be
charged and paid by the licensee; the fee may not be prorated or
refunded, prior to the processing of any renewal application and
applicable full year annual license fee; and furthermore a licensee
who continues to operate upon the expiration of its license is
subject to all fines, penalties and sanctions available in 811-16-23
of this code, all as determined by the commissioner.
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(b) The annual license fees are as follows:

(1) Retail dealers shall be divided into two classes: Class A and
Class B.

(A) For a Class A retail dealer, the license fee is $150 for each
place of business; the license fee for social, fraternal or private
clubs not operating for profit, and having been in continuous
operation for two years or more immediately preceding the date of
application, is $150: Provided, That railroads operating in this state
may dispense nonintoxicating beer upon payment of an annual
license tax of $10 for each dining, club or buffet car in which the
beer is dispensed.

Class A licenses issued for railroad dining, club or buffet cars
authorize the licensee to sell nonintoxicating beer at retail for
consumption only on the licensed premises where sold. All other
Class A licenses authorize the licensee to sell nonintoxicating beer
at retail for consumption on or off the licensed premises.

(B) For a Class B retail dealer, the license fee, authorizing the
sale of both chilled and unchilled beer, is $150 for each place of
business. A Class B license authorizes the licensee to sell
nonintoxicating beer at retail in bottles, cans or other sealed
containers only, and only for consumption off the licensed premises.
A Class B retailer may sell to a patron, for personal use and not for
resale, quantities of draught beer in original containers that are no
larger in size than one-half barrel for off-premises consumption.

A Class B license may be issued only to the proprietor or owner
of a grocery store. For the purpose of this article, the term “grocery
store” means any retail establishment commonly known as a grocery
store or delicatessen, and caterer or party supply store, where food
or food products are sold for consumption off the premises, and
includes a separate and segregated portion of any other retail store
which is dedicated solely to the sale of food, food products and
supplies for the table for consumption off the premises. Caterers or
party supply stores are required to purchase the appropriate licenses
from the Alcohol Beverage Control Administration.
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(2) For a distributor, the license fee is $1,000 for each place of
business.

(3) For a brewer or a resident brewer with its principal place of
business or manufacture located in this state and who produces:

(A) Twelve thousand five hundred barrels or less of
nonintoxicating beer or nonintoxicating craft beer, the license fee
is $500 for each place of manufacture;

(B) Twelve thousand five hundred one barrels and up to 25,000
barrels of nonintoxicating beer or nonintoxicating craft beer, the
license fee is $1,000 for each place of manufacture;

(C) More than 25,001 barrels of nonintoxicating beer or
nonintoxicating craft beer, the license fee is $1,500 for each place
of manufacture.

(4) For a brewer whose principal place of business or
manufacture is not located in this state, the license fee is $1,500.
The brewer is exempt from the requirements set out in subsections
(c), (d) and (e) of this section: Provided, That a brewer whose
principal place of business or manufacture is not located in this
state that produces less than 25,000 barrels of nonintoxicating beer
or nonintoxicating craft beer may choose to apply, in writing, to
the commissioner to be subject to the variable license fees of
subdivision (3), subsection (b) of this section and the requirements
set out in subsections (c), (d) and (e) of this section subject to
investigation and approval by the commissioner as to brewer
requirements.

(5) For a brewpub, the license fee is $500 for each place of
manufacture.

(c) As part of the application or renewal application and in
order to determine a brewer or resident brewer’s license fee
pursuant to this section, a brewer or resident brewer shall provide
the commissioner, on a form provided by the commissioner, with
an estimate of the number of nonintoxicating beer or
nonintoxicating craft beer barrels and gallons it will produce during
the year based upon the production capacity of the brewer’s or
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resident brewer’s manufacturing facilities, and the prior year’s
production and sales volume of nonintoxicating beer or
nonintoxicating craft beer.

(d) On or before July 15 of each year, every brewer or
resident brewer who is granted a license shall file a final report,
on a form provided by the commissioner, that is dated as of June
30 of each year, stating the actual volume of nonintoxicating
beer or nonintoxicating craft beer in barrels and gallons
produced at its principal place of business and manufacture
during the prior year.

(e) If the actual total production of nonintoxicating beer or
nonintoxicating craft beer by the brewer or resident brewer
exceeded the brewer’s or resident brewer’s estimate that was filed
with the application or renewal for a brewer’s or resident brewer’s
license for that period, then the brewer or resident brewer shall
include a remittance for the balance of the license fee pursuant to
this section that would be required for the final, higher level of
production.

(f) Any brewer or resident brewer failing to file the reports
required in subsections (c) and (d) of this section, and who is not
exempt from the reporting requirements, shall, at the discretion of
the commissioner, be subject to the penalties set forth in §11-16-
23 of this code.

(a9) Notwithstanding subsections (a) and (b) of this section,
the license fee per event for a nonintoxicating beer floor plan
extension is $100, and the fee may not be prorated or refunded,
and must be accompanied with a license application, certification
that the event meets certain requirements in the code and rules,
and such other information as the commissioner may reasonably
require, at least 15 days prior to the event, all as determined by
the commissioner.

811-16-10. Brewer’s license for foreign corporation; application;
bond; contents of application; limitations; licensed
representatives for brewers, resident brewers, and
distributors; annual license fee; renewal; suspension; license
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fee for sales representatives; transportation permits;
container label registration; and Beer License Operations
Fund created; and implementation operations of fee.

(a) A brewer’s license shall be issued by the commissioner to
a foreign corporation which submits an application therefor
accompanied by the license fee hereinafter prescribed, the-bend
required—by-section—nine—ofthis—article a certified copy of the
certificate of authority issued by the Secretary of State authorizing
such foreign corporation to transact business in the state, and a
certified copy of its most recent corporation charter. Such
application shall be verified and shall state:

(1) The name of the corporation and the state under the laws of
which it is incorporated,;

(2) The date of incorporation;
(3) The address of the principal office of the corporation;

(4) The names and respective addresses of the directors and
officers of the corporation;

(5) The date that such foreign corporation qualified to transact
business in this state; and

(6) Such other information as the commissioner, by rule or
regulation, may require.

(b) So long as the foreign corporation remains qualified to
transact business in this state so that the Secretary of State can
accept service of notice and process for such foreign corporation,
then, notwithstanding any other provision of this article to the
contrary, none of the officers and directors of such foreign
corporation need be residents of this state.

(c) The license fee for a brewer’s license for a foreign
corporation selling any nonintoxicating beer product within this
state, whether or not its principal place of business be located in
this state, shall be $1,500 per annum. The license period shall begin
on July 1 of each year and end on June 30 of the following year,
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and if granted for a lesser period, the same shall be prorated
semiannually in proportion to the remainder of the fiscal year.

(d) As of July 1, 2019, there is an annual nonrefundable and
non-prorated operational fee for all brewers, resident brewers,
Class A retail dealers, Class B retail dealers, and distributors of
$100 which shall be paid on or before July 1, 2019 and every July
1 thereafter. All fees collected by the commissioner pursuant to this
subsection shall be deposited in a special revenue account in the
State Treasury, hereby created, to be known as the Beer License
Operations Fund. Moneys in the fund may only be expended by the
commissioner for the administration of this article, and as
appropriated by law.

(e) All sales representatives for engaged in the selling,
marketing, merchandising, or the conducting of any other sales on
behalf of any brewer, er—manufacturer resident brewer or
distributor of nonintoxicating beer shall be issued a permit license

by the commlssmner Ihe—pemorn—fepeaeh—s&les—mpmsematwe—e#

Ilcensee is sublect to the provisions of 811-16- 23 of thls code for
violations of this article and the rules promulgated thereunder. It is
a violation of the code and rules to operate without such license
and is punishable by the penalties available under this article. The
commissioner shall prescribe forms to complete such licensure.

(f)_Any brewer, resident brewer, distributor or any person
transporting nonintoxicating beer or nonintoxicating craft beer for
resale, and not for personal use, in or through this state on behalf
of such licensees or persons, or by contract or other means, who is
operating in this state may only transport nonintoxicating beer or
nonintoxicating craft beer available for resale, and not personal
use, in_ or through this state. AIll vehicles transporting
nonintoxicating beer or nonintoxicating craft beer shall be issued a
nonintoxicating beer transportation permit. Transporting
nonintoxicating beer or nonintoxicating craft beer for resale, and
not for personal use, in or through this state without a
nonintoxicating beer transportation permit is in violation of law
and the penalties prescribed under 811-16-18 and 811-16-23 of this
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code are applicable for any violation. The commissioner shall
prescribe forms to complete such permitting.

(q) Any brewer or resident brewer offering nonintoxicating
beer or nonintoxicating craft beer for sale under this article shall
reqgister, prior to offering such beer for sale in the state, with the
commissioner each nonintoxicating beer or nonintoxicating craft
beer container label. No nonintoxicating beer or nonintoxicating
craft beer brand may be sold under this article unless all of such
nonintoxicating beer or nonintoxicating craft beer brand’s
container labels for the product intended for sale in the state have
been reqistered and reviewed by the commissioner. Prior to
registration of any nonintoxicating beer or nonintoxicating craft
beer container labels, this review shall include, but not be limited
to, a review of the alcohol content, corporate or product
information, marketing and advertising so that the nonintoxicating
beer or nonintoxicating craft beer container label is not intended to
be marketed to persons less than 21 years of age. The commissioner
shall remove all nonrenewed nonintoxicating beer or
nonintoxicating craft beer container labels, and any licensee who
sells nonintoxicating beer or nonintoxicating craft beer with
nonrenewed container labels shall be subject to the penalties under
811-16-23 of this code. Failure to register, obtain a review, and a
certification for a nonintoxicating beer or nonintoxicating craft
beer container label and failure to register such labels will subject
the brewer or resident brewer to penalties under said section. The
commissioner shall prescribe forms to complete such registration.

{e)(h) The licenses and permits issued under the provisions of
this section shall be renewed annually upon application for renewal
on a form prescribed by the commissioner and payment of the
annual license fee.

(i) If at any time sueh a foreign corporation is no longer
qualified to transact business in this state, the Secretary of State
shall notify the commissioner of such fact and the commissioner
shall thereupon suspend the brewer’s license issued to such foreign
corporation until such time as such foreign corporation has again
qualified to transact business in this state and has otherwise
complied with the provisions of this section.
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£g)(1) Notwithstanding any other provision of this article to the
contrary, any corporation issued a brewer’s license under the
provisions of this article shall not engage in the business of a
distributor or retailer as defined in this article.

811-16-11b. Special license for one-day charitable events;
application; license subject to provisions of article;

exception.

(1) The commissioner may issue a special one-day license to
be designated a Class S1 license for the retail sale of
nonintoxicating beer and nonintoxicating craft beer to a duly-
organized nonprofit corporation, limited liability entity, or an
association having received federal tax exempt status allowing the
sale and serving of nonintoxicating beer or nonintoxicating craft
beer when raising money for artistic, athletic, charitable,
educational, or religious purposes. The commissioner may not
charge a fee to the applicant that meets requirements for licensure.
The special license shall be issued for a term no longer than one
day. No more than six licenses may be issued to any single licensee
during any calendar year. The license application shall contain a
copy of the documents showing approved federal tax-exempt status
and other information required by the commissioner and shall be
submitted to the commissioner at least 15 days prior to the event.
Nonintoxicating beer served and sold during the event shall be
purchased from a licensed distributor; or resident brewer, acting in
the limited capacity of a distributor for its own products, that
services the location where the festival, fair, or other event is
occurring. All distributors and resident brewers in the area must be
notified in writing by mail, facsimile or electronic mail of the event
in advance and be presented with the opportunity to participate in
the event. Licensed representatives of distributors, brewers, or
resident brewers may attend the one-day event and discuss their
products, but may not engage in the serving or selling of the
nonintoxicating beer or nonintoxicating craft beer. A licensee
licensed by this section may use bona fide employees or volunteers
of the charitable entity to sell and serve nonintoxicating beer and
nonintoxicating craft beer.
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(2) A license issued under the provisions of this section and the
licensee holding the license are subject to all other provisions of
this article and the rules and orders of the commissioner relating to
the special license: Provided, That the commissioner may by rule
or order allow certain waivers or exceptions with respect to those
provisions, rules, or orders as the circumstances of each event
requires, including, without limitation, the right to revoke or
suspend any license issued pursuant to this section prior to any
notice or hearing notwithstanding the provisions of §11-16-24 of
this code: Provided, however, That under no circumstances may
the provisions §11-16-18(a)(1), 811-16-18(a)(2), or 811-16-
18(a)(3) of this code, be waived or an exception granted with
respect to those provisions.

811-16-12. When bond not reguired; bond of brewer-distributor
and a Class A retail dealer; action on bond of retail dealer
upon revocation of license; duty of prosecuting attorney.

de%#mme%n%heérsemﬂeneﬂheeemnmssrene# There shaII be no
bond for a brewer, resident brewer, distributor, Class S brewpub

license, as the license privilege itself secures the payment of taxes
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and is subject to suspension and revocatlon for fallure to pay said

(b) Each Class A retail dealer, in addition to furnishing the
information required by this article, shall furnish, as prerequisite to
obtaining a license, a bond with some solvent surety company as
surety, to be approved by the commissioner, payable to the State of
West Virginia, in the amount not less than $500 nor more than
$1,000 within the discretion of the commissioner. All such bonds
shall be conditioned for the faithful observance of the provisions
of this article, the rules, regulations and orders promulgated
pursuant thereto and of any other laws of the State of West Virginia
generally relating to the distribution, sale and dispensing of
nonintoxicating beer and shall be forfeited to the state in the full
amount of said bond upon the revocation of the license of any such
retail dealer. Such money received by the state shall be credited to
the State Fund, General Revenue.

(c) Upon the revocation of the license of any Class A retail
dealer by the commissioner or by any court of competent
jurisdiction, the commissioner or the clerk of said court shall notify
the prosecuting attorney of the county wherein such retail dealer’s
place of business is located, or the prosecuting attorney of the
county wherein the licensee resides, of such revocation, and, upon
receipt of said notice, it shall be the duty of such prosecuting
attorney forthwith to institute appropriate proceedings for the
collection of the full amount of said bond. Upon request of such
prosecuting attorney, the commissioner shall deliver the bond to
him. Willful refusal without just cause therefor by the prosecuting
attorney to perform said duty hereby imposed shall subject him or
her to removal from office by the circuit court of the county for
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which said prosecuting attorney was elected upon proper
proceedings and proof in the manner provided by law.

811-16-17a. Commissioner to investigate, review, and approve
or deny franchise agreements, labels, brands, and line
extensions.

(a) The commissioner shall investigate and review:

(1) All franchise agreements and any amendments to a
franchise agreement to verify compliance with this article and the
promulgated rules.

(2) The registration of all container labels for brands
manufactured, imported or sold in West Virginia, as further
specified in 811-16-10(q) of this code.

(3) The registration of all brands and line extensions with the
commissioner that are the subject of a franchise agreement or an
amendment to a franchise agreement.

(4) The appointment of all brands or line extensions to a
distributor in a brewer’s established franchise distributor network
and to that distributor’s assigned territory from the brewer.

(5) The appointment of all brands or line extensions acquired
by a brewer as either an acquiring brewer, successor brewer and
also any successor entities of a brewer, as specified in §11-16-
21(a)(3) of this code, to the distributor in the selling brewer’s
established franchise distributor network and to that distributor’s
assigned territory.

(b) The commissioner’s investigation and review under
subsection (a) of this section may include, but is not limited to: the
brewer, its subsidiaries, parent entities, contracted entities,
affiliated entities, associated entities or any other related entities,
the brewer’s corporate structure, the nature of the relatedness of
various entities, ownership, trade names or partial trade names,
logos, copyrights, trademarks or trade design, product codes,
marketing and advertising, promotion or pricing.
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(c) The commissioner may approve or deny any item listed in
subsection (a) of this section as determined by the commissioner in
accordance with this article, the promulgated rules as the facts and
circumstances dictate.

(d) Any brewer adversely affected by a denial as specified in
subdivision (3) or (4), subsection (a) of this section, may request,
in writing, a final written determination from the commissioner.

(e) Upon receipt of final determination as provided in
subsection (d) of this section, a brewer may request an
administrative hearing by filing a written petition and as otherwise
required per §11-16-24 of this code and the rules promulgated by
the commissioner. Upon filing a written petition, the brewer shall
file a $1,000 hearing deposit, via certified check or money order,
to cover the costs of the hearing. Such certified check or money
order shall be made payable to the commissioner. In any such
hearing held by the request of a brewer, the burden of proof is on
the brewer and the standard of review for the administrative
hearing is by a preponderance of the evidence.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendment to the bill.

Engrossed Committee Substitute for Senate Bill 529, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Lindsay, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—33.

The nays were: None.
Absent: Mann—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 529) passed with its title.
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Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, to take effect from passage,
and requested the concurrence of the Senate in the House of
Delegates amendments, as to

Eng. Senate Bill 635, Relating generally to coal mining
activities.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking out everything after the enacting section and
inserting in lieu thereof the following:

CHAPTER 5B. ECONOMIC DEVELOPMENT ACT OF 1985.

ARTICLE 2A. OFFICE OF COALFIELD COMMUNITY
DEVELOPMENT.

8§5B-2A-5. Powers and duties.

The office has and may exercise the following duties, powers,
and responsibilities:

. (h—Fo-establish-a p_leeeel_ule Ie.' ele_uelepmg_ 3-COmmMuURity
|||||pe_tet_ statell teRt-as pl Fovided “II Is'eel t|g||;| sh-oi-thic-article-and-to

) (1) To establish a procedure for determining the assets that
could be developed in and maintained by the community to foster

its long-term viability as provided in 85B-2A-8 of this code and to
administer the procedure so established:;

€3} (2) To establish a procedure for determining the land and
infrastructure needs in the general area of the surface mining
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operations as provided in 85B-2A-9 of this code and to administer
the procedure so established;

4) (3) To establish a procedure to develop action reports and
annual updates as provided in §85B-2A-10 of this code and to
administer the procedure so established,;

£5) (4) To determine the need for meetings to be held among
the various interested parties in the communities impacted by
surface mining operations and, when appropriate, to facilitate the
meetings;

{6) (5) To establish a procedure to assist property owners in the
sale of their property as provided in 85B-2A-11 of this code and to
administer the procedure so established:;

€A (6) In conjunction with the department, to maintain and
operate a system to receive and address questions, concerns, and
complaints relating to surface mining; and

£8) (7) On its own initiative or at the request of a community in
close proximity to a mining operation, or a mining operation, offer
assistance to facilitate the development of economic or community
assets. Such assistance shall include the preparation of a master
land use plan pursuant to the provisions of 85B-2A-9 of this code.

§5B-2A-6. Community impact statement review.

(a)&d) The office shall, no less frequently than quarterly, either
consult with representatives of the department’s Office of Mining
and Reclamation or review the department’s permit application
database(s) to determine whether newly proposed surface mines or
significant modifications to existing surface mining operations
may present opportunities for mine operators to cooperate with
local landowners and local governmental officials to mine and
reclaim properties so as to develop community assets or secure
developable land and infrastructure pursuant to this article. Fhe
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{e) (b) The provisions of this section shall apply as-feHows: to
all surface mining permit applications granted after July 1, 2018.

85B-2A-8. Determining and developing needed community assets.

(a) The office shall determine the community assets that may
be developed by the community, county, or region to foster its
viability when surface mining operations are completed.

(b) Community assets to be identified pursuant to subsection
(a) of this section may include the following:
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(1) Water and wastewater services;

(2) Developable land for housing, commercial development, or
other community purposes;

(3) Recreation facilities and opportunities; and

(4) Education facilities and opportunities.

{d} (c) In determining the nature and extent of the needed
community assets, the office shall consider at least the following:

(1) An evaluation of the future of the community once mining
operations are completed;

(2) The prospects for the long-term viability of any asset
developed under this section;

(3) The desirability of foregoing some or all of the asset
development required by this section in lieu of the requirements of
85B-2A-9 of this code; and

(4) The extent to which the community, local, state, or the
federal government may participate in the development of assets
the community needs to assure its viability.

85B-2A-9. Securing developable land and infrastructure.

(a) The office shall determine the land and infrastructure needs
in the general area of the surface mining operations- for which it
makes the determination authorized in 85B-2A-6 of this code.
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(b) For the purposes of this section, the term “general area”
shall mean the county or counties in which the mining operations
are being conducted or any adjacent county.

(c) To assist the office, the operator, upon request by the office,
shall be required to prepare and submit to the office the information
set forth in this subsection as follows:

(1) A map of the area for which a permit under §22-3-1 et seq.
of this code is being sought or has been obtained;

(2) The names of the surface and mineral owners of the
property to be mined pursuant to the permit; and

(3) A statement of the post-mining land use for all land which
may be affected by the mining operations.

(d) In making a determination of the land and infrastructure
needs in the general area of the mining operations, the office shall
consider at least the following:

(1) The availability of developable land in the general area;
(2) The needs of the general area for developable land;

(3) The availability of infrastructure, including, but not limited
to, access roads, water service, wastewater service, and other
utilities;

(4) The amount of land to be mined and the amount of valley
to be filled;

(5) The amount, nature, and cost to develop and maintain the
community assets identified in 85B-2A-8 of this code; and

(6) The availability of federal, state, and local grants and low-
interest loans to finance all or a portion of the acquisition and
construction of the identified land and infrastructure needs of the
general area.

(e) In making a determination of the land and infrastructure
needs in the general area of the surface mining operations, the
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office shall give significant weight to developable land on or near
existing or planned multilane highways.

(f) The office may secure developable land and infrastructure
for a Development Office or county through the preparation of a
master land use plan for inclusion into a reclamation plan prepared
pursuant to the provisions of §22-3-10 of this code. No provision
of this section may be construed to modify requirements of §22-3-
1 et seq. of this code.

(1) The county commission or other governing body for each
county in which there are surface mining operations that are subject
to this article shall determine land and infrastructure needs within
their jurisdictions through the development of a master land use
plan which incorporates post-mining land use needs, including, but
not limited to, renewable and alternative energy uses, residential
uses, highway uses, industrial uses, commercial uses, agricultural
uses, public facility uses, or recreational facility uses. A county
commission or other governing body of a county may designate a
local, county, or regional development or redevelopment authority
to assist in the preparation of a master land use plan. A county
commission or other governing body of a county may adopt a
master land use plan developed after July 1, 2009, only after a
reasonable public comment period.

(2) Upon the request of a county or designated development or
redevelopment authority, the office shall assist the county or
development or redevelopment authority with the development of
a master land use plan.

(3)(A) The Department of Environmental Protection and the
Office of Coalfield Community Development shall review master
land use plans existing as of July 1, 2009. If the office determines
that a master land use plan complies with the requirements of this
article and the rules promulgated pursuant to this article, the office
shall approve the plan on or before July 1, 2010.

(B) Master land use plans developed after July 1, 2009, shall
be submitted to the department and the office for review. The office
shall determine whether to approve a master land use plan
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submitted pursuant to this subdivision within three months of
submission. The office shall approve the plan if it complies with
the requirements of this article and the rules promulgated pursuant
to this article.

(C) The office shall review a master land use plan approved
under this section every three years. No later than six months
before the review of a master land use plan, the county or
designated development or redevelopment authority shall submit
an updated master land use plan to the department and the office
for review. The county may submit its updated master land use plan
only after a reasonable public comment period. The office shall
approve the master land use plan if the updated plan complies with
the requirements of this article and the rules promulgated pursuant
to this article.

(D) If the office does not approve a master land use plan, the
county or designated development or redevelopment authority
shall submit a supplemental master land use plan to the office for
approval.

(4) The required infrastructure component standards needed to
accomplish the designated post-mining land uses identified in a
master land use plan shall be developed by the county or its
designated development or redevelopment authority. These
standards must be in place before the respective county or
development or redevelopment authority can accept ownership of
property donated pursuant to a master land use plan. Acceptance of
ownership of such property by a county or development or
redevelopment authority may not occur unless it is determined that:

{H-The-property-use-is-compatible-with-adjacent-land-uses;—(H)-the
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(A) The property use is compatible with adjacent land uses;

(B) The use satisfies the relevant county or development or
redevelopment authority’s anticipated need and market use:

(C) The property has in place necessary infrastructure
components needed to achieve the anticipated use;

(D) The use is supported by all other appropriate public
agencies;

(E) The property is eligible for bond release in accordance with
§22-3-23 of this code; and

(F) The use is feasible.

Required infrastructure component standards require approval
of the relevant county commission, commissions, or other county
governing body before such standards are accepted. County
commission _or _other county governing body approval may be
rendered only after a reasonable public comment period.

(5) The provisions of this subsection shall not take effect until

legislative rules are promulgated pursuant to paragraph—C);
bdivision-(1)_sul ioR-(c). . hree.article three.
chaptertwenty-two—of this code governing bond releases which

assure sound future maintenance by the local or regional economic
development, redevelopment, or planning agencies.

CHAPTER 22. ENVIRONMENTAL RESOURCES.

ARTICLE 3. SURFACE AND COAL MINING RECLAMATION
ACT.

822-3-14. General environmental protection performance
standards for the surface effects of underground mining;
application of other provisions of article to surface effects
of underground mining.
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(a) The director shall promulgate separate rules directed toward
the surface effects of underground coal mining operations,
embodying the requirements in subsection (b) of this section:
Provided, That in adopting such rules, the director shall consider
the distinct difference between surface coal mines and underground
coal mines in West Virginia. Such rules may not conflict with or
supersede any provision of the federal or state coal mine health and
safety laws or any rule issued pursuant thereto.

(b) Each permit issued by the director pursuant to this article
and relating to underground coal mining shall require the operation
at a minimum to:

(1) Adopt measures consistent with known technology in order
to prevent subsidence causing material damage to the extent
technologically and economically feasible, maximize mine
stability and maintain the value and reasonably foreseeable use of
overlying surface lands, except in those instances where the mining
technology used requires planned subsidence in a predictable and
controlled manner: Provided, That this subsection does not prohibit
the standard method of room and pillar mining;

(2) Seal all portals, entryways, drifts, shafts, or other openings
that connect the earth’s surface to the underground mine workings
when no longer needed for the conduct of the mining operations in
accordance with the requirements of all applicable federal and state
law and rules promulgated pursuant thereto;

(3) Fill or seal exploratory holes no longer necessary for mining
and maximize to the extent technologically and economically
feasible, if environmentally acceptable, return of mine and
processing waste, tailings, and any other waste incident to the
mining operation to the mine workings or excavations;

(4) With respect to surface disposal of mine wastes, tailings,
coal processing wastes, and other wastes in areas other than the
mine workings or excavations, stabilize all waste piles created by
the operator from current operations through construction in
compacted layers, including the use of incombustible and
impervious materials, if necessary, and assure that any leachate
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therefrom will not degrade surface or groundwaters below water
quality standards established pursuant to applicable federal and
state law and that the final contour of the waste accumulation will
be compatible with natural surroundings and that the site is
stabilized and revegetated according to the provisions of this
section;

(5) Design, locate, construct, operate, maintain, enlarge,
modify, and remove or abandon, in accordance with the standards
and criteria developed pursuant to §22-3-13 of this article code, all
existing and new coal mine waste piles consisting of mine wastes,
tailings, coal processing wastes, and solid wastes and used either
temporarily or permanently as dams or embankments;

(6) Establish on regraded areas and all other disturbed areas a
diverse and permanent vegetative cover capable of self-
regeneration and plant succession and at least equal in extent of
cover to the natural vegetation of the area within the time period
prescribed in 822-3-13(b)(20) of this article code;

(7) Protect off-site areas from damages which may result from
such mining operations;

(8) Eliminate fire hazards and otherwise eliminate conditions
which constitute a hazard to health and safety of the public;

(9) Minimize the disturbance of the prevailing hydrologic
balance at the mine site and in associated off-site areas and to the
quantity and the quality of water in surface and groundwater
systems both during and after mining operations and during
reclamation by: (A) Avoiding acid or other toxic mine drainage by
such measures as, but not limited to: (i) Preventing or removing
water from contact with toxic producing deposits; (ii) treating
drainage to reduce toxic content which adversely affects
downstream water before being released to water courses; and (iii)
casing, sealing, or otherwise managing boreholes, shafts, and wells
to keep acid or other toxic drainage from entering ground and
surface waters; and (B) conducting mining operations so as to
prevent, to the extent possible using the best technology currently
available, additional contributions of suspended solids to



2456 JOURNAL OF THE SENATE [March 8

streamflow or runoff outside the permit area, but in no event shall
the contributions be in excess of requirements set by applicable
state or federal law, and avoiding channel deepening or
enlargement in operations requiring the discharge of water from
mines: Provided, That in recognition of the distinct differences
between surface and underground mining the monitoring of water
from underground coal mine workings shall be in accordance with
the provisions of the Clean Water Act of 1977,

(10) With respect to other surface impacts of underground
mining not specified in this subsection, including the construction
of new roads or the improvement or use of existing roads to gain
access to the site of such activities and for haulage, repair areas,
storage areas, processing areas, shipping areas, and other areas
upon which are sited structures, facilities, or other property or
materials on the surface, resulting from or incident to such
activities, operate in accordance with the standards established
under 822-3-13 of this code for such effects which result from
surface-mining operations: Provided, That the director shall make
such modifications in the requirements imposed by this subdivision
as are necessary to accommodate the distinct difference between
surface and underground mining in West Virginia;

(11) To the extent possible using the best technology currently
available, minimize disturbances and adverse impacts of the
operation on fish, aquatic life, wildlife, and related environmental
values, and achieve enhancement of such resources where
practicable; and

(12) Unless otherwise permitted by the director and in
consideration of the relevant safety and environmental factors,
locate openings for all new drift mines working in acid producing
or iron producing coal seams in a manner as to prevent a gravity
discharge of water from the mine.

(c) In order to protect the stability of the land, the director shall
suspend underground mining under urbanized areas, cities, towns,
and communities and adjacent to industrial or commercial
buildings, major impoundments, or permanent streams if he or she
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finds imminent danger to inhabitants of the urbanized areas, cities,
towns, or communities.

(d) The provisions of this article relating to permits, bonds,
insurance, inspections, reclamation and enforcement, public
review, and administrative and judicial review are also applicable
to surface operations and surface impacts incident to an
underground mine with such modifications by rule to the permit
application requirements, permit approval, or denial procedures
and bond requirements as are necessary to accommodate the
distinct difference between surface mines and underground mines
in West Virginia.

(e) The secretary shall promulgate for review and consideration
by the West Virginia Legislature during the reqular session of the
Legislature, 2020, revisions to legislative rules (38 CSR 2)
pertaining to surface owner protection from material damage due
to subsidence under this article. The secretary shall specifically
consider adoption of the federal standards codified at 30 C.F.R. 8§
817.121.

ARTICLE 11. WATER POLLUTION CONTROL ACT.

§22-11-10. Water Quality Management Fund established;
permit application fees; annual permit fees; dedication of
proceeds; rules.

(@) The special revenue fund designated the Water Quality
Management Fund established in the State Treasury on July 1,
1989, is hereby continued.

(b) The permit application fees and annual permit fees
established and collected pursuant to this section; any interest or
surcharge assessed and collected by the secretary; interest accruing
on investments and deposits of the fund; and any other moneys
designated by the secretary shall be deposited into the Water
Quality Management Fund. The secretary shall expend the
proceeds of the Water Quality Management Fund for the review of
initial permit applications, renewal permit applications, and permit
issuance activities.
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(c) The secretary shall propose for promulgation, legislative
rules in accordance with the provisions of §29A-1-1 et seq. of this
code, to establish a schedule of application fees for all applications
except for surface coal mining operations as defined in §22-3-13
of this code. The appropriate fee shall be submitted by the applicant
to the department with the application filed pursuant to this article
for any state water pollution control permit or national pollutant
discharge elimination system permit. The schedule of application
fees shall be designed to establish reasonable categories of permit
application fees based upon the complexity of the permit
application review process required by the department pursuant to
the provisions of this article and the rules promulgated under this
article: Provided, That no initial application fee may exceed
$15,000 for any facility nor may any permit renewal application
fee exceed $5,000. The department may not process any permit
application pursuant to this article until the required permit
application fee has been received.

(d) The secretary shall propose for promulgation legislative
rules in accordance with the provisions of §29A-1-1 et seq. of this
code; to establish a schedule of permit fees to be assessed annually
upon each person holding a state water pollution control permit or
national pollutant discharge elimination system permit issued
pursuant to this article except for permits held by surface coal
mining operations as defined in 822-3-1 et seq. of this ehapter code.
Each person holding a permit shall pay the prescribed annual
permit fee to the department pursuant to the rules promulgated
under this section: Provided, That no person holding a permit for a
home aerator of six—hundred 600 gallons and under shall be
required to pay an annual permit fee. The schedule of annual permit
fees shall be designed to establish reasonable categories of annual
permit fees based upon the relative potential of categories or
permits to degrade the waters of the state: Provided, however, That
no annual permit fee may exceed $5,000. The secretary may
declare any permit issued pursuant to this article void when the
annual permit fee is more than nairety 90 days past due pursuant to
the rules promulgated under this section. Voiding of the permit will
only become effective upon the date the secretary mails, by



2019] JOURNAL OF THE SENATE 2459

certified mail, written notice to the permittee’s last known address
notifying the permittee that the permit has been voided.

(e) The secretary shall file a quarterly report with the Joint
Committee on Government and Finance setting forth the fees
established and collected pursuant to this section.

(f) On July 1, 2002, and each year thereafter, a $1,000 fee shall
be assessed for permit applications and renewals submitted
pursuant to this article for surface coal mining operations, as
defined in §22-3-1 et seq. of this code. On July 1, 2002, and each
year thereafter, a $500 fee shall be assessed for application for
permit modifications submitted pursuant to this article for surface
coal mining operations, as defined in §22-3-1 et seq. of this code.
Beginning July 1, 2002 and every year thereafter, an annual permit
fee shall be assessed on the issuance anniversary dates of all
permits issued pursuant to this article for surface coal mining
operations as defined in 822-3-1 et seq. of this code. The annual
permit fee shall be collected as follows: Five-hundred-detars $500
for the fiscal year beginning on July 1, 2002, and $1,000 for each
fiscal year thereafter. For all other categories of permitting actions
pursuant to this article related to surface coal mining operations,
the secretary shall propose for promulgation legislative rules in
accordance with the provisions of 829A-1-1 et seq. of this code to
establish a schedule of permitting fees.

ARTICLE 30. THE ABOVEGROUND STORAGE TANK ACT.
§22-30-3. Definitions.
For purposes of this article:

(1) “Aboveground storage tank” or “tank” or “AST” means a
device made to contain an accumulation of more than ene-theusand
three—hundred—twenty 1,320 gallons of fluids that are liquid at
standard temperature and pressure, which is constructed primarily
of nonearthen materials, including concrete, steel, plastic, or
fiberglass reinforced plastic, which provide structural support,

more than ninrety-percent 90 percent of the capacity of which is
above the surface of the ground, and includes all ancillary pipes
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and dispensing systems up to the first point of isolation. The term
includes stationary devices which are permanently affixed, and
mobile devices which remain in one location on a continuous basis
for three-hundred-sixty-five 365 or more days. A device meeting
this definition containing hazardous waste subject to regulation
under 40 C. F. R. Parts 264 and 265, exclusive of tanks subject to
regulation under 40 C. F. R. § 265.201 is included in this definition
but is not a regulated tank. Notwithstanding any other provision of
this code to the contrary, the following categories of devices are
not subject to the provisions of this article:

(A) Shipping containers that are subject to state or federal laws
or regulations governing the transportation of hazardous materials,
including, but not limited to, railroad freight cars subject to federal
regulation under the Federal Railroad Safety Act, 49 U. S. C.
§820101-2015, as amended, including, but not limited to, federal
regulations promulgated thereunder at 49 C. F. R. Parts 88172, 173,
or 174;

(B) Barges or boats subject to federal regulation under the
United States Coast Guard, United States Department of Homeland
Security, including, but not limited to, federal regulations
promulgated at 33 C. F. R. 1; et seq. or subject to other federal law
governing the transportation of hazardous materialss;

(C) Swimming pools;
(D) Process vessels;

(E) Devices containing drinking water for human or animal
consumption, surface water or groundwater, demineralized water,
noncontact cooling water, or water stored for fire or emergency
purposes;

(F) Devices containing food or food-grade materials used for
human or animal consumption and regulated under the Federal
Food, Drug and Cosmetic Act (21 U. S. C. 8301-392);

(G) Except when located in a zone of critical concern, a device
located on a farm, the contents of which are used exclusively for
farm purposes and not for commercial distribution-;
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(H) Devices holding wastewater that is being actively treated
or processed (e.g., clarifier, chlorine contact chamber, batch
reactor, etc.);

(1) Empty tanks held in inventory or offered for sale;

(J) Pipeline facilities, including gathering lines, regulated
under the Natural Gas Pipeline Safety Act of 1968 or the
Hazardous Liquid Pipeline Safety Act of 1979, or an intrastate
pipeline facility regulated by the West Virginia Public Service
Commission or otherwise regulated under any state law
comparable to the provisions of either the Natural Gas Pipeline
Safety Act of 1968 or the Hazardous Liquid Pipeline Safety Act of
1979;

(K) Liquid traps, atmospheric and pressure vessels, or
associated gathering lines related to oil or gas production and
gathering operations;

(L) Electrical equipment such as transformers, circuit breakers,
and voltage regulator transformers;

(M) Devices having a capacity of twe-hundred-ten 210 barrels
or less, containing brine water or other fluids produced in
connection with hydrocarbon production activities, that are not
located in a zone of critical concern; and

(N) Devices having a capacity of 10,000 gallons or less,
containing sodium chloride or calcium chloride water for roadway
snow and ice pretreatment, that are not located in a zone of critical
concern: Provided, That all such devices exempted under
subdivisions (M) and (N) of this subdivision must still meet the
registration requirements contained in §22-30-4 of this code, the
notice requirements contained in 822-30-10 of this code, and the
signage requirements contained in §22-30-11 of this code.

(2) “Department” means the West Virginia Department of
Environmental Protection.

(3) “First point of isolation” means the valve, pump, dispenser,
or other device or equipment on or nearest to the tank where the
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flow of fluids into or out of the tank may be shut off manually or
where it automatically shuts off in the event of a pipe or tank
failure.

(4) “Nonoperational storage tank” means an empty
aboveground storage tank in which fluids will not be deposited or
from which fluids will not be dispensed on or after the effective
date of this article.

(5) “Operator” means any person in control of, or having
responsibility for, the daily operation of an aboveground storage
tank.

(6) “Owner” means a person who holds title to, controls, or
owns an interest in an aboveground storage tank, including the
owner immediately preceding the discontinuation of its use.
“Owner” does not mean a person who holds an interest in a tank
for financial security unless the holder has taken possession of and
operated the tank.

(7) “Person”, “persons”, or “people” means any individual,
trust, firm, owner, operator, corporation, or other legal entity,
including the United States government, an interstate commission
or other body, the state or any agency, board, bureau, office,
department, or political subdivision of the state, but does not
include the Department of Environmental Protection.

(8) “Process vessel” means a tank that forms an integral part of
a production process through which there is a steady, variable,
recurring, or intermittent flow of materials during the operation of
the process or in which a biological, chemical, or physical change
in the material occurs. This does not include tanks used for storage
of materials prior to their introduction into the production process
or for the storage of finished products or by-products of the
production process.

(9) “Public groundwater supply source” means a primary
source of water supply for a public water system which is directly
drawn from a well, underground stream, underground reservoir,
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underground mine, or other primary sources of water supplies
which are found underneath the surface of the state.

(10) “Public surface water supply source” means a primary
source of water supply for a public water system which is directly
drawn from rivers, streams, lakes, ponds, impoundments, or other
primary sources of water supplies which are found on the surface
of the state.

(11) “Public surface water influenced groundwater supply
source” means a source of water supply for a public water system
which is directly drawn from an underground well, underground
river or stream, underground reservoir, or underground mine, and
the quantity and quality of the water in that underground supply
source is heavily influenced, directly or indirectly, by the quantity
and quality of surface water in the immediate area.

(12) “Public water system” means:

(A) Any water supply or system which regularly supplies or
offers to supply water for human consumption through pipes or
other constructed conveyances, if serving at least an average of
twenty-five 25 individuals per day for at least sixty 60 days per
year, or which has at least fifteen 15 service connections, and shall
include:

(i) Any collection, treatment, storage, and distribution facilities
under the control of the owner or operator of the system and used
primarily in connection with the system; and

(it) Any collection or pretreatment storage facilities not under
such control which are used primarily in connection with the
system.

(B) A public water system does not include a bathhouse located
on coal company property solely for the use of its employees or a
system which meets all of the following conditions:

(i) Consists only of distribution and storage facilities (and does
not have any collection and treatment facilities);
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(i) Obtains all of its water from, but is not owned or operated
by, a public water system which otherwise meets the definition;

(iii) Does not sell water to any person; and

(iv) Is not a carrier conveying passengers in interstate
commerce.

(13) “Regulated level 1 aboveground storage tank” or “level 1
regulated tank” means:

(A) An AST located within a zone of critical concern, source
water protection area, public surface water influenced groundwater
supply source area, or any AST system designated by the secretary
as a level 1 regulated tank; or

(B) An AST that contains substances defined in section
101(14) of the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) as a “hazardous
substance” (42 U. S. C. § 9601(14)); or is on EPA’s
Consolidated List of Chemicals Subject to the Emergency
Planning and Community Right to Know Act (EPCRA),
CERCLA, and 8112(r) of the Clean Air Act (CAA) (known as
the List of Lists) as provided by 40 C. F. R. 88 355, 372, 302,
and 68) in a concentration of one percent or greater, regardless
of the AST’s location, except ASTs containing petroleum are
not level 1 regulated tanks based solely upon containing
constituents recorded on the CERCLA lists; or

(C) An AST with a capacity of 50,000 gallons or more,
regardless of its contents or location.

(14) “Regulated level 2 aboveground storage tank™ or “level 2
regulated tank” means an AST that is located within a zone of
peripheral concern that is not a level 1 regulated tank.

(15) “Regulated aboveground storage tank™ or “regulated tank”
means an AST that meets the definition of a level 1 or level 2
regulated tank.
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(16) “Release” means any spilling, leaking, emitting,
discharging, escaping, or leaching of fluids from an aboveground
storage tank into the waters of the state or escaping from secondary
containment.

(17) “Secondary containment” means a safeguard applied to
one or more aboveground storage tanks that prevents the discharge
into the waters of the state of the entire capacity of the largest single
tank and sufficient freeboard to contain precipitation. In order to
qualify as secondary containment, the barrier and containment field
must be sufficiently impervious to contain fluids in the event of a
release, and may include double-walled tanks, dikes, containment
curbs, pits, or drainage trench enclosures that safely confine the
release from a tank in a facility catchment basin or holding pond.
Earthen dikes and similar containment structures must be designed
and constructed to contain, for a minimum of seventy-twe 72
hours, fluid that escapes from a tank.

(18) “Secretary” means the Secretary of the Department of
Environmental Protection, or his or her designee.

(19) “Source water protection area” for a public groundwater
supply source is the area within an aquifer that supplies water to a
public water supply well within a five-year time of travel; and is
determined by the mathematical calculation of the locations from
which a drop of water placed at the edge of the protection area
would theoretically take five years to reach the well.

(20) “Zone of critical concern” for a public surface water
supply source and for a public surface water influenced
groundwater supply source is a corridor along streams within a
watershed that warrants detailed scrutiny due to its proximity to the
surface water intake and the intake’s susceptibility to potential
contaminants within that corridor. The zone of critical concern is
determined using a mathematical model that accounts for stream
flows, gradient and area topography. The length of the zone of
critical concern is based on a five-hour time of travel of water in
the streams to the intake. The width of the zone of critical concern
is ene-theusand 1,000 feet measured horizontally from each bank
of the principal stream and five—hundred 500 feet measured
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horizontally from each bank of the tributaries draining into the
principal stream.

(21) “Zone of peripheral concern” for a public surface water
supply source and for a public surface water influenced
groundwater supply source is a corridor along streams within a
watershed that warrants scrutiny due to its proximity to the surface
water intake and the intake’s susceptibility to potential
contaminants within that corridor. The zone of peripheral concern
is determined using a mathematical model that accounts for stream
flows, gradient, and area topography. The length of the zone of
peripheral concern is based on an additional five-hour time of
travel of water in the streams beyond the perimeter of the zone of
critical concern, which creates a protection zone of ter 10 hours
above the water intake. The width of the zone of peripheral concern
is ene-theusand 1,000 feet measured horizontally from each bank
of the principal stream and five—hundred 500 feet measured
horizontally from each bank of the tributaries draining into the
principal stream.

§22-30-24. Powers and duties of secretary.

(@) In addition to the powers and duties prescribed in this
chapter or otherwise provided by law, the secretary has the
exclusive authority to perform all acts necessary to implement this
article.

(b) The secretary may receive and expend money from the
federal government or any other sources to implement this article.

(c) The secretary may revoke any registration or certificate to
operate for a significant violation of this article or the rules
promulgated hereunder.

(d) The secretary may issue orders, assess civil penalties,
institute enforcement proceedings, and prosecute violations of this
article as necessary.

(e) The secretary, in accordance with this article, may order
corrective action to be undertaken, take corrective action, or
authorize a third party to take corrective action.



2019] JOURNAL OF THE SENATE 2467

(f) The secretary may recover the costs of taking corrective
action, including costs associated with authorizing third parties to
perform corrective action. Costs may not include routine inspection
and administrative activities not associated with a release.

(q) The secretary shall promulgate for review and
consideration by the West Virginia Legislature in the regular
session of the Legislature, 2020, legislative rules to incorporate the
relevant provisions of this article in the Groundwater Protection
Rules for Coal Mining, 38 CSR 2F, for tanks and devices located
at coal mining operations.

CHAPTER 22A. MINERS’ HEALTH, SAFETY, AND
TRAINING.

ARTICLE 1. OFFICE OF MINERS’ HEALTH, SAFETY, AND
TRAINING; ADMINISTRATION; ENFORCEMENT.

§22A-1-21. Penalties.

(@) (1) Any operator of a coal mine in which a violation of any
health or safety rule occurs or who violates any other provisions of
this chapter shall be assessed a civil penalty by the director under
subdivision (3) of this subsection, which shall be not more than
$5,000, for each violation, unless the director determines that it is
appropriate to impose a special assessment for the violation,
pursuant to the provisions of subdivision (2), subsection (b) of this
section. Each violation constitutes a separate offense. In
determining the amount of the penalty, the director shall consider
the operator’s history of previous violations, whether the operator
was negligent, the appropriateness of the penalty to the size of the
business of the operator charged, the gravity of the violation, and
the demonstrated good faith of the operator charged in attempting
to achieve rapid compliance after notification of a violation.

(2) Revisions to the assessment of civil penalties shall be
proposed as legislative rules in accordance with the provisions of
§29A-3-1 et seq. of this code.

(3) Any miner who knowingly violates any health or safety
provision of this chapter or health or safety rule promulgated
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pursuant to this chapter is subject to a civil penalty assessed by the
director under subdivision (4) of this subsection which shall not be
more than $250 for each occurrence of the violation. Any miner
issued a violation under this subsection shall either appeal the
violation or pay the civil penalty within 30 days after receipt of the
violation. Any violation not appealed or paid within 30 days shall
become delinquent.

Any civil penalty that becomes delinquent on or after July 1,
2019, and has not been paid shall be deemed a failure by the miner
to perform a duty mandated pursuant to this article for purposes of
§22A-1-31 of this code.

(4) A civil penalty under subdivision (1) or (2) ,subsection (a)
of this section or subdivision (1) or (2), subsection (b) of this
section shall be assessed by the director only after the person
charged with a violation under this chapter or rule promulgated
pursuant to this chapter has been given an opportunity for a public
hearing and the director has determined, by a decision
incorporating the director’s findings of fact in the decision, that a
violation did occur and the amount of the penalty which is
warranted and incorporating, when appropriate, an order in the
decision requiring that the penalty be paid. Any hearing under this
section shall be of record.

(5) If the person against whom a civil penalty is assessed fails
to pay the penalty within the time prescribed in the order, the
director may file a petition for enforcement of the order in any
appropriate circuit court. The petition shall designate the person
against whom the order is sought to be enforced as the respondent.
A copy of the petition shall immediately be sent by certified mail,
return receipt requested, to the respondent and to the representative
of the miners at the affected mine or the operator, as the case may
be. The director shall certify and file in the court the record upon
which the order sought to be enforced was issued. The court has
jurisdiction to enter a judgment enforcing, modifying and
enforcing as modified, or setting aside, in whole or in part, the
order and decision of the director or it may remand the proceedings
to the director for any further action it may direct. The court shall
consider and determine de novo all relevant issues, except issues
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of fact which were or could have been litigated in review
proceedings before a circuit court under §22A-1-20 of this code
and, upon the request of the respondent, those issues of fact which
are in dispute shall be submitted to a jury. On the basis of the jury’s
findings the court shall determine the amount of the penalty to be
imposed. Subject to the direction and control of the Attorney
General, attorneys appointed for the director may appear for and
represent the director in any action to enforce an order assessing
civil penalties under this subdivision.

(b) (1) Any operator who knowingly violates a health or safety
provision of this chapter or health or safety rule promulgated
pursuant to this chapter, or knowingly violates or fails or refuses to
comply with any order issued under §22A-1-15 of this article code,
or any order incorporated in a final decision issued under this
article, except an order incorporated in a decision under §22A-1-
22(a) or 822A-1-22(b) of this article code, shall be assessed a civil
penalty by the director under subdivision (5), subsection (a) of this
section of not more than $5,000 and for a second or subsequent
violation assessed a civil penalty of not more than $10,000, unless
the director determines that it is appropriate to impose a special
assessment for the violation, pursuant to the provisions of
subdivision (2) of this subsection.

(2) In lieu of imposing a civil penalty pursuant to the provisions
of subsection (a) of this section or subdivision (1) of this
subsection, the director may impose a special assessment if an
operator violates a health or safety provision of this chapter or
health or safety rule promulgated pursuant to this chapter and the
violation is of serious nature and involves one or more of the
following by the operator:

(A) Violations involving fatalities and serious injuries;

(B) Failure or refusal to comply with any order issued under
§22A-1-15 of this code;

(C) Operation of a mine in the face of a closure order;

(D) Violations involving an imminent danger;
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(E) Violations involving an extraordinarily high degree of
negligence or gravity or other unique aggravating circumstances;
or

(F) A discrimination violation under §22A-1-22 of this code.

In situations in which the director determines that there are
factors present which would make it appropriate to impose a
special assessment, the director shall assess a civil penalty of at
least $5,000 and not more than $10,000.

(c) Whenever a corporate operator knowingly violates a health
or safety provision of this chapter or health or safety rules
promulgated pursuant to this chapter, or knowingly violates or fails
or refuses to comply with any order issued under this law or any
order incorporated in a final decision issued under this law, except
an order incorporated in a decision issued under 822A-1-22(a) or
8§22A-1-22(b) of this article code, any director, officer, or agent of
the corporation who knowingly authorized, ordered or carried out
the violation, failure or refusal is subject to the same civil penalties
that may be imposed upon a person under subsections (a) and (b)
of this section.

(d) Whoever knowingly makes any false statement,
representation, or certification in any application, record, report,
plan, or other document filed or required to be maintained pursuant
to this law or any order or decision issued under this law is guilty
of a misdemeanor and, upon conviction thereof, shall be fined not
more than $10,000 or confined in jail not more than one year, or
both fined and confined. The conviction of any person under this
subsection shall result in the revocation of any certifications held
by the person under this chapter which certified or authorized the
person to direct other persons in coal mining by operation of law
and bars that person from being issued any license under this
chapter, except a miner’s certification, for a period of not less than
one year or for a longer period as may be determined by the
director.

(e) Whoever willfully distributes, sells, offers for sale,
introduces, or delivers in commerce any equipment for use in a coal
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mine, including, but not limited to, components and accessories of
the equipment, who willfully misrepresents the equipment as
complying with the provisions of this law, or with any specification
or rule of the director applicable to the equipment, and which does
not comply with the law, specification or rule, is guilty of a
misdemeanor and, upon conviction thereof, is subject to the same
fine and confinement that may be imposed upon a person under
subsection (d) of this section.

(f) Any person who willfully violates any safety standard
pursuant to this chapter or a rule promulgated thereunder that
causes a fatality or who willfully orders or carries out such
violation that causes a fatality is guilty of a felony and, upon
conviction thereof, shall be fined not more than $10,000 or
confined in a state correctional facility not less than one year and
not more than five years, or both fined and imprisoned confined.

(9) There is continued in the Treasury of the State of West
Virginia a Special Health, Safety and Training Fund. All civil
penalty assessments collected under this section shall be collected
by the director and deposited with the Treasurer of the State of
West Virginia to the credit of the Special Health, Safety and
Training Fund. The fund shall be used by the director who is
authorized to expend the moneys in the fund for the administration
of this chapter.

§22A-1-35. Mine rescue teams.

(a) The operator shall provide mine rescue coverage at each
active underground mine.

(b) Mine rescue coverage may be provided by:

(1) Establishing at least two mine rescue teams which are
available at all times when miners are underground; or

(2) Entering into an arrangement for mine rescue services
which assures that at least two mine rescue teams are available at
all times when miners are underground.
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(3) A West Virginia Office of Miners’ Health, Safety, and
Training Mine Rescue Team may shall serve as a second or backup
team for mines within the state and qualify as one of the two teams
required under subdivision (1) of this subsection and in accordance
with 30 CFR, Part 49.20(4) for all mines with no backup team
available within a one-hour drive to the mine. The operator shall

contact the office and ebtain-the-state’s-agreement-to-serve-as—a
director-and-this-notification-shal-be kept-posted-at-the-mine notify

them of the need for mine rescue services beginning July 1, 2019.
The director shall utilize surplus funds from the West Virginia
Office of Miners’ Health, Safety, and Training’s special revenue
fund to provide backup mine rescue services.

(c) As used in this section, mine rescue teams shall be
considered available where teams are capable of presenting
themselves at the mine site(s) within a reasonable time after
notification of an occurrence which might require their services.
Rescue team members will be considered available even though
performing regular work duties or while in an off-duty capacity.
The requirement that mine rescue teams be available does not apply
when teams are participating in mine rescue contests or providing
rescue services to another mine.

(d) In the event of a fire, explosion, or recovery operations in
or about any mine, the director is hereby authorized to assign any
mine rescue team to said mine to protect and preserve life and
property. The director may also assign mine rescue and recovery
work to inspectors, instructors, or other qualified employees of the
office as he or she deems necessary.

(e) The ground travel time between any mine rescue station and
any mine served by that station shall not exceed two hours. To
ensure adequate rescue coverage for all underground mines, no
mine rescue station may provide coverage for more than seventy
70 mines within the two-hour ground travel limit as defined in this
subsection.

(f) Each mine rescue team shall consist of five members and
one alternate, who are fully qualified, trained, and equipped for
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providing emergency mine rescue service. Each mine rescue team
shall be trained by a state certified mine rescue instructor.

(g) Each member of a mine rescue team must have been
employed in an underground mine for a minimum of one year. For
the purpose of mine rescue work only, miners who are employed
on the surface but work regularly underground meet the experience
requirement. The underground experience requirement is waived
for those members of a mine rescue team on the effective date of
this statute.

(h) An applicant for initial mine rescue training shall pass, on
at least an annual basis, a physical examination by a licensed
physician certifying his or her fitness to perform mine rescue work.
A record that such examination was taken, together with pertinent
data relating thereto, shall be kept on file by the operator and a copy
shall be furnished to the director.

(i) Upon completion of the initial training, all mine rescue team
members shall receive at least forty 40 hours of refresher training
annually. This training shall be given at least four hours each
month, or for a period of eight hours every two months, and shall
include:

(1) Sessions underground at least once every six months;

(2) The wearing and use of a breathing apparatus by team
members for a period of at least two hours, while under oxygen,
once every two months;

(3) Where applicable, the use, care, capabilities, and limitations
of auxiliary mine rescue equipment, or a different breathing
apparatus; and

(4) Mine map training and ventilation procedures.

(1) When engaged in rescue work required by an explosion, fire,
or other emergency at a mine, all members of mine rescue teams
assigned to rescue operations shall, during the period of their
rescue work, be employees of the operator of the mine where the
emergency exists, and shall be compensated by the operator at the
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rate established in the area for such work. In no case shall this rate
be less than the prevailing wage rate in the industry for the most
skilled class of inside mine labor. During the period of their
emergency employment, members of mine rescue teams shall be
protected by the workers’ compensation subscription of the mine
operator.

(k) During the recovery work and prior to entering any mine at
the start of each shift, all rescue or recovery teams shall be properly
informed of existing conditions and work to be performed by the
designated company official in charge.

(1) For every two teams performing rescue or recovery work
underground, one six-member team shall be stationed at the mine
portal.

(2) Each rescue or recovery team performing work with a
breathing apparatus shall be provided with a backup team of equal
number, stationed at each fresh air base.

(3) The mine operator shall provide two-way communication
and a lifeline or its equivalent at each fresh air base for all mine
rescue or recovery teams and no mine rescue team member shall
advance more than 1,000 feet inby the fresh air base: Provided,
That if a life may possibly be saved and existing conditions do not
create an unreasonable hazard to mine rescue team members, the
rescue team may advance a distance agreed upon by those persons
directing the mine rescue or recovery operations: Provided,
however, That the mine operator shall provide a lifeline or its
equivalent in each fresh air base for all mine rescue or recovery
teams.

(4) A rescue or recovery team shall immediately return to the
fresh air base when the atmospheric pressure of any member’s
breathing apparatus depletes to sixty 60 atmospheres, or its
equivalent.

() Mine rescue stations shall provide a centralized storage
location for rescue equipment. This storage location may be either
at the mine site, affiliated mines, or a separate mine rescue
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structure. All mine rescue teams shall be guided by the mine rescue
apparatus and auxiliary equipment manual. Each mine rescue
station shall be provided with at least the following equipment:

(1) Twelve self-contained oxygen breathing apparatuses, each
with a minimum of two hours capacity, and any necessary
equipment for testing such breathing apparatuses;

(2) A portable supply of liquid air, liquid oxygen, pressurized
oxygen, oxygen generating or carbon dioxide absorbent chemicals,
as applicable to the supplied breathing apparatuses and sufficient
to sustain each team for six hours while using the breathing
apparatuses during rescue operations;

(3) One extra, fully charged, oxygen bottle for each self-
contained compressed oxygen breathing apparatus, as required
under subdivision (1) of this subsection;

(4) One oxygen pump or a cascading system, compatible with
the supplied breathing apparatuses;

(5) Twelve permissible cap lamps and a charging rack;

(6) Two gas detectors appropriate for each type of gas which
may be encountered at the mines served;

(7) Two oxygen indicators;

(8) One portable mine rescue communication system or a
sound-powered communication system. The wires or cable to the
communication system shall be of sufficient tensile strength to be
used as a manual communication system. The communication
system shall be at least ene-theusand 1,000 feet in length; and

(9) Necessary spare parts and tools for repairing the breathing
apparatuses and communication system, as presently prescribed by
the manufacturer.

(m) Mine rescue apparatuses and equipment shall be
maintained in a manner that will ensure readiness for immediate
use. A person trained in the use and care of breathing apparatuses
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shall inspect and test the apparatuses at intervals not exceeding
thirty 30 days and shall certify by signature and date that the
inspections and tests were done. When the inspection indicates that
a corrective action is necessary, the corrective action shall be made
and recorded by said person. The certification and corrective action
records shall be maintained at the mine rescue station for a period
of one year and made available on request to an authorized
representative of the director.

(n) Authorized representatives of the director have the right of
entry to inspect any designated mine rescue station.

(o) When an authorized representative finds a violation of any
of the mine rescue requirements, the representative shall take
appropriate corrective action in accordance with 8§22A-1-15 of this
article code.

(p) Operators affiliated with a station issued an order by an
authorized representative will be notified of that order and that their
mine rescue program is invalid. The operators shall have twenty-
four 24 hours to submit to the director a revised mine rescue
program.

(q) Every operator of an underground mine shall develop and
adopt a mine rescue program for submission to the director within
thirty 30 days of the effective date of this statute: Provided, That a
new program need only be submitted when conditions exist as
defined in subsection (p) of this section, or when information
contained within the program has changed.

(r) A copy of the mine rescue program shall be posted at the
mine and kept on file at the operator’s mine rescue station or rescue
station affiliate and the state regional office where the mine is
located. A copy of the mine emergency notification plan filed
pursuant to 30 CFR 849.9(a) will satisfy the requirements of
subsection (qg) of this section if submitted to the director.

(s) The operator shall immediately notify the director of any
changed conditions materially affecting the information submitted
in the mine rescue program.
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§22A-1-43. Hold harmless clause; decision to enter mine.

(a) If any injury or death shall occur to any person who has
entered any mine, whether active workings, inactive workings, or
abandoned workings, without permission, neither:

(1) The owner of that mine or property; nor

(2) The State of West Virginia or any of its political
subdivisions, or any agency operating under color of law
thereunder; nor

(3) Any person, organization, or entity involved in any rescue
or attempted rescue of such person who has committed an entry
without permission, shall be held liable in any court or other forum
for such injury or death.

(b) The director is authorized to make the decision on whether
a mine is too dangerous, and this decision is not subject to review
by a court of this state.

(c) A company shall not be required or ordered to conduct
rescue operations.

8§22A-1-44. Temporary exemption for environmental
regulations.

In the event of an unauthorized entry by any person or persons
into_any mine whether active workings, inactive workings, or
abandoned workings, neither the owner of that mine or property,
nor any other person, organization, or entity involved in any rescue
or_attempted rescue of such person, may be held liable for any
violation of any environmental requlation, if such violation
occurred as part of any rescue efforts.

ARTICLE 1A. OFFICE OF MINERS’ HEALTH, SAFETY,
AND TRAINING; ADMINISTRATION; SUBSTANCE
ABUSE.

822A-1A-1.  Substance abuse screening;  minimum
requirements; standards and procedures for screening.
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(a) Every employer of certified persons, as defined in 822A-1-
2 of this ehapter code, shall implement a substance abuse screening
policy and program that shall, at a minimum, include:

(1) A preemployment, ter 10-panel urine test for the following
and any other substances as set out in rules adopted by the Office
of Miners’ Health, Safety, and Training;:

(A) Amphetamines;

(B) Cannabinoids/THC;
(C) Cocaine;

(D) Opiates;

(E) Phencyclidine (PCP);
(F) Benzodiazepines;
(G) Propoxyphene;

(H) Methadone;

(1) Barbiturates; and

(J) Synthetic narcotics.

Split samples shall be collected by providers who are certified
as complying with standards and procedures set out in the United
States Department of Transportation’s rule, 49 C. F. R. Part 40,
which may be amended, from time to time, by legislative rule of
the Office of Miners’ Health, Safety, and Training. Collected
samples shall be tested by laboratories certified by the United
States Department of Health and Human Services, Substance
Abuse and Mental Health Services Administration (SAMHSA) for
collection and testing. Notwithstanding the provisions of this
subdivision, the mine operator may implement a more stringent
substance abuse screening policy and program;

(2) A random substance abuse testing program covering the
substances referenced in subdivision (1) of this subsection.
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“Random testing” means that each person subject to testing has a
statistically equal chance of being selected for testing at random
and at unscheduled times. The selection of persons for random
testing shall be made by a scientifically valid method, such as a
random number table or a computer-based random number
generator that is matched with the persons’ Social Security
numbers, payroll identification numbers, or other comparable
identifying numbers; and

(3) Review of the substance abuse screening program with all
persons required to be tested at the time of employment, upon a
change in the program and annually thereafter.

(b) For purposes of this subsection, preemployment testing
shall be required upon hiring by a new employer, rehiring by a
former  employer following a termination of the
employer/employee relationship or transferring to a West Virginia
mine from an employer’s out-of-state mine to the extent that any
substance abuse test required by the employer in the other
jurisdiction does not comply with the minimum standards for
substance abuse testing required by this article. Furthermore, the
provisions of this section apply to all employers that employ
certified persons who work in mines, regardless of whether that
employer is an operator, contractor, subcontractor or otherwise.

(c) Any employee involved in an accident that results in
physical injuries or damage to equipment or property may be
subject to a drug test by his or her employer.

e} (d) (1) Every employer shall notify the director, on a form
prescribed by the director, within seven days of any of the
following:

(A) A Any positive drug or alcohol test of a certified person.;
suspicion—test—or—post-accident—test. However, for purposes of

determining whether a drug test is positive the certified employee
may not rely on a prescription dated more than one year prior to
the date of the drug test result;
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(B) The refusal of a certified person to submit a sample;

(C) A certified person possessing a substituted sample or an
adulterated sample; or

(D) A certified person submitting a substituted sample or an
adulterated sample.

(2) With respect to any certified person subject to a collective
bargaining agreement, the employer shall notify the director, on a
form prescribed by the director, within seven days of any of the
following:

(A) A Any positive drug or alcohol test of a certified person;
suspicion—test—or—post-accident—test. However, for purposes of

determining whether a drug test is positive the certified employee
may not rely on a prescription dated more than one year prior to
the date of the drug test result;

(B) The refusal of a certified person to submit a sample;

(C) A certified person possessing a substituted sample or an
adulterated sample; or

(D) A certified person submitting a substituted sample or an
adulterated sample.

(3) When the employer submits the completed notification
form prescribed by the director, the employer shall also submit a
copy of the laboratory test results showing the substances tested for
and the results of the test.

(4) Notice shall result in the immediate temporary suspension
of all certificates held by the certified person who failed the
screening, pending a hearing before the board of appeals pursuant
to 822A-1-2 of this atticle code.

{d) (e) Suspension or revocation of a certified person’s
certificate as a miner or other miner specialty in another
jurisdiction by the applicable regulatory or licensing authority for
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substance abuse-related matters shall result in the director’s
immediately and temporarily suspending the certified person’s
West Virginia certificate until such time as the certified person’s
certification is reinstated in the other jurisdiction.

&) (f) The provisions of this article shall not be construed to
preclude an employer from developing or maintaining a drug and
alcohol abuse policy, testing program, or substance abuse program
that exceeds the minimum requirements set forth in this section.
The provisions of this article shall also not be construed to require
an employer to alter, amend, revise or otherwise change, in any
respect, a previously established substance abuse screening policy
and program that meets or exceeds the minimum requirements set
forth in this section. The provisions of this article shall require an
employer to subject its employees who as part of their employment
are regularly present at a mine and who are employed in a safety-
sensitive position to preemployment and random substance abuse
tests: Provided, That each employer shall retain the discretion to
establish the parameters of its substance abuse screening policy and
program so long as it meets the minimum requirements of this
article. For purposes of this section, a “safety-sensitive position”
means an employment position where the employee’s job
responsibilities include duties and activities that involve the
personal safety of the employee or others working at a mine.

822A-1A-2. Board of Appeals hearing procedures.

(a) Any hearing conducted after the temporary suspension of a
certified person’s certificate pursuant to this article; shall be
conducted within sixty 60 days of the temporary suspension. The
Board of Appeals shall make every effort to hold the hearing within
forty 40 days of the temporary suspension.

(b) All hearings of the Board of Appeals pursuant to this
section shall be conducted in accordance with the provisions of
822A-1-31 of this ehapter code. In addition to the rules and
procedures in §22A-1-31 of this ehapter code in hearings under this
section, the Board of Appeals may accept as evidence a notarized
affidavit of drug testing procedures and results from a Medical
Review Officer (MRO) in lieu of live testimony by the MRO. If
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the Board of Appeals desires testimony in lieu of a notarized
affidavit, the MRO may testify under oath telephonically or by an
Internet-based program in lieu of physically attending the hearing.
The Board of Appeals may suspend the certificate or certificates of
a certified person for violation of this article or for any other
violation of this chapter pertaining to substance abuse. The Board
of Appeals may impose further disciplinary actions for repeat
violations. The director shall have the authority to propose
legislative rules for promulgation in accordance with §29A-3-1 et
seq. of this code to establish the disciplinary actions referenced in
this section following the receipt of recommendations from the
Board of Coal Mine Health and Safety following completion of the
study required pursuant to 822A-6-14 of this ehapter code. The
legislative rules authorized by this subsection shall not, however,
include any provisions requiring an employer to take or refrain
from taking any specific personnel action or mandating any
employer to establish or maintain an employer-funded substance
abuse rehabilitation program.

(c) No person whose certification is suspended or revoked
under this section may perform any duties under any other
certification issued under this chapter; during the period of the
suspension imposed by the Board of Appeals. For all miners
determined to have a positive drug or alcohol test as determined
pursuant to the provisions of this article, the board shall suspend
the miner’s certification card(s) for a minimum of six months from
the date of the drug test. This six-month minimum suspension shall
also apply to miners who enter into a treatment program after
testing positive in a drug test administered pursuant to the
provisions of this article and are placed under probationary
treatment and testing agreements by the board. The director shall
promulgate an emergency rule and legislative rule by July 1, 2019,
requiring all miners who have a positive drug or alcohol test shall
have their miner certification card(s) suspended for a minimum of
six months.

(d) Any party adversely affected by a final order or decision
issued by the Board of Appeals hereunder is entitled to judicial
review thereof pursuant to 829A-5-4 of this code.
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ARTICLE 2. UNDERGROUND MINES.

822A-2-2. Submittal of detailed ventilation plan to director.

{b) (a) Fhe A mine operator shall give the director a copy of
the MSHA United States Department of Labor’s Mine Safety and
Health Administration (MSHA)-approved plan and any addenda as
soon as the operator receives the approval from MSHA. The
MSHA-approved plan shall serve as the state-approved plan:
Provided, That the MSHA-approved plan shall comply with all
provisions of state mining law as set forth in this code or state rules.

e} (b) In the event of an unforeseen situation requiring
immediate action on a plan revision, the operator shall submit the
proposed revision to the director and the miners’ representative, if
any, employed by the operator at the mine when the proposed
revision is submitted to MSHA. The director shall work with the
operator to review and comment on the proposed plan revision to
MSHA as quickly as possible.
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{d) (c) Upon approval by MSHA, the plan is enforceable by the
director. The approved plan and all revisions and addenda thereto
shall be posted on the mine bulletin board and made available for
inspection by the miners at that mine for the period of time that
they are in effect.

822A-2-12. Instruction of employees and supervision of
apprentices; annual examination of persons using
approved methane-detecting devices; records of
examination; maintenance of methane detectors, etc.

(a) The Office of Miners’ Health, Safety, and Training shall
prescribe and establish a course of instruction in mine safety and
particularly in dangers incident to employment in mines and in
mining laws and rules, which course of instruction shall be
successfully completed within twelve 12 weeks after any person is
first employed as a miner. It is further the duty and responsibility
of the Office of Miners’ Health, Safety, and Training to see that the
course is given to all persons as above provided after their first
being employed in any mine in this state. In addition to other
enforcement actions available to the director, upon a finding by the
director of the existence of a pattern of conduct creating a
hazardous condition at a mine, the director shall notify the Beard

i : nine i i ion Board of Coal
Mine Health and Safety, which shall cause additional training to
occur at the mine addressing such safety issue or issues identified
by the director, pursuant to 822A-7-1 et seq. of this ehapter code.
The Director of the Office of Miners’ Health, Safety, and Training
is_authorized to promulgate emergency and legislative rules
establishing a course of instruction.

(b) It is the duty of the mine foreman or the assistant mine
foreman of every coal mine in this state to see that every person
employed to work in the mine is, before beginning work therein,
instructed in the particular danger incident to his or her work in the
mine, and furnished a copy of the mining laws and rules of the
mine. It is the duty of every mine operator who employs
apprentices, as that term is used in 822A-8-3 and 822A-8-4 of this
chapter code to ensure that the apprentices are effectively
supervised with regard to safety practices and to instruct
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apprentices in safe mining practices. Every apprentice shall work
under the direction of the mine foreman or his or her assistant mine
foreman and they are responsible for his or her safety. The mine
foreman or assistant mine foreman may delegate the supervision of
an apprentice to an experienced miner, but the foreman and his or
her assistant mine foreman remain responsible for the apprentice.
During the first ene-hundred-twenty 120 days of employment in a
mine, the apprentice shall work within sight and sound of the mine
foreman, assistant mine foreman, or an experienced miner, and in
a location that the mine foreman, assistant mine foreman, or
experienced miner can effectively respond to cries for help of the
apprentice:_Provided, that if the apprentice has completed an
approved training program as certified by the Board of Coal Mine
Health and Safety, this period may be reduced by an amount not to
exceed 30 days. The location shall be on the same side of any belt,
conveyor, or mining equipment.

(c) Persons whose duties require them to use an approved
methane-detecting device or other approved methane detectors
shall be examined at least annually as to their competence by a
qualified official from the Office of Miners’ Health, Safety, and
Training and a record of the examination shall be kept by the
operator and the office. Approved methane-detecting devices and
other approved methane detectors shall be given proper
maintenance and shall be tested before each working shift. Each
operator shall provide for the proper maintenance and care of the
permissible approved methane-detecting device or any other
approved device for detecting methane and oxygen deficiency by a
person trained in the maintenance, and, before each shift, care shall
be taken to ensure that the approved methane-detecting device or
other device is in a permissible condition and maintained according
to manufacturer’s specifications.

§22A-2-13. Daily inspection of working places; records.

Before the beginning of any shift upon which they shall
perform supervisory duties, the mine foreman or his or her assistant
shall review carefully and countersign all books and records
reflecting the conditions and the areas under their supervision,
exclusive of equipment logs, which the operator is required to keep
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under this chapter. The mine foreman, assistant mine foreman, or
fire boss shall visit and carefully examine each working place in
which miners will be working at the beginning of each shift before
any face equipment is energized and shall examine each working
place in the mine at least once every two hours each shift while
such miners are at work in such places, and shall direct that each
working place shall be secured by props, timbers, roof bolts, or
other approved methods of roof support or both where necessary to
the end that the working places shall be made safe. The mine
foreman or his or_her assistants upon observing a violation or
potential violation of §822A-2-1 et seq. of this ehapter code or any
regulation or any plan or agreement promulgated or entered into
thereunder shall arrange for the prompt correction thereof. The
foreman shall not permit any miner other than a certified foreman,
fire boss, assistant mine foreman, assistant mine foreman-fire boss
or pumper to be on a working section by himself or herself. Should
the mine foreman or his or her assistants find a place to be in a
dangerous condition, they shall not leave the place until it is made
safe; or shall remove the persons working therein until the place is
made safe by some competent person designated for that purpose.

He or she shall place his or her initials, time and the date at or
near each place he or she examines. He or she shall also record any
dangerous conditions and practices found during his or her
examination in a book provided for that purpose.

Notwithstanding any other law to the contrary, the director may
use any data collected from a tracking device as evidence that a
person designated to perform daily examinations under this section
neglected or failed to perform a duty mandated by this section
under 822A-1-31 of this code and may decertify any miner who is
found to have failed to perform his or her duties.

8§22A-2-80. Existing regulations to be revised.

By August 31, 2019, all existing rules or requlations under
authority of this article shall be revised to reflect the changes
enacted during the 2019 Reqular Session of the Legislature.
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ARTICLE 8. CERTIFICATION OF UNDERGROUND AND
SURFACE COAL MINERS.

§22A-8-5. Supervision of apprentices.

Each holder of a permit of apprenticeship shall be known as
an apprentice. Any miner holding a certificate of competency
and qualification may have one person working with him or her,
and under his or her supervision and direction, as an apprentice,
for the purpose of learning and being instructed in the duties and
calling of mining. Any mine foreman or fire boss, or assistant
mine foreman or fire boss, may have three persons working with
him or her under his or her supervision and direction, as
apprentices, for the purpose of learning and being instructed in
the duties and calling of mining: Provided, That a mine foreman,
assistant mine foreman, or fire boss supervising apprentices in
an area where no coal is being produced or which is outby the
working section may have as many as five apprentices under his
or her supervision and direction, as apprentices, for the purpose
of learning and being instructed in the duties and calling of
mining or where the operator is using a production section under
program for training of apprentice miners, approved by the

Board-of MinerTraining,-Education-and-Certification Board of
Coal Mine Health and Safety.

Every apprentice working at a surface mine shall be at all times
under the supervision and control of at least one person who holds
a certificate of competency and qualification.

In all cases, it is the duty of every mine operator who employs
apprentices to ensure that such persons are effectively supervised
and to instruct such persons in safe mining practices. Each
apprentice shall wear a red hat which identifies the apprentice as
such while employed at or near a mine. No person shall be
employed as an apprentice for a period in excess of eight months,
except that in the event of illness or injury, time extensions shall be
permitted as established by the Director of the Office of Miners’
Health, Safety, and Training.
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§22A-8-10. Loss of certification for unlawful trespass.

Upon a conviction under the provisions of §61-3B-6 of this
code, the certification of any person certified under the provision
of 822A-8-1 et seq. of this code, including a safety sensitive
certification issued pursuant to 56 CSR 19, shall be deemed
revoked and person shall be permanently barred from holding a
certification under the provisions of §22A-8-1 et seq. of this code.

CHAPTER 61. CRIMES AND THEIR PUNISHMENT.
ARTICLE 3. CRIMES AGAINST PROPERTY.

861-3-12. Entry of building other than dwelling; entry of
railroad, traction or motorcar, steamboat, or other vessel;
penalties; counts in indictment.

If any person shall, at any time, break and enter, or shall enter
without breaking, any office, shop—underground—ecoal—mine,
storehouse, warehouse, banking house, or any house or building, other
than a dwelling house or outhouse adjoining thereto or occupied
therewith, any railroad or traction car, propelled by steam, electricity
or otherwise, any steamboat or other boat or vessel, or any
commercial, industrial or public utility property enclosed by a fence,
wall, or other structure erected with the intent of the property owner
of protecting or securing the area within and its contents from
unauthorized persons, within the jurisdiction of any county in this
state, with intent to commit a felony or any larceny, he or she shall be
deemed guilty of a felony and, upon conviction, shall be confined in a
state correctional facility not less than one nor more than 10 years.
And if any person shall, at any time, break and enter, or shall enter
without breaking, any automobile, motorcar, or bus, with like intent,
within the jurisdiction of any county in this state, he or she shall be
guilty of a misdemeanor and, upon conviction, shall be confined in
jail not less than two nor more than 12 months and be fined not
exceeding $100.

An indictment for burglary may contain one or more counts for
breaking and entering, or for entering without breaking, the house
or building mentioned in the count for burglary under the
provisions of this section and 861-3-11 of this code.
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ARTICLE 3B. TRESPASS.

861-3B-6. Mine trespass; penalties.

(a) A person who willfully enters an underground coal mine,
whether active workings, inactive workings, or abandoned
workings, without permission, is quilty of a felony and, upon
conviction thereof shall be imprisoned in a correctional facility not
less than one year and nor more than 10 years and shall be fined
not less than $5,000 nor more than $10,000: Provided, that for any
conviction pursuant to this subsection, any inactive or abandoned
underground workings must be either: (1) sealed; or (2) clearly
identified by signage at some conspicuous place near the entrance
of the mine that includes a notice that the unauthorized entry into
the mine is a felony criminal offense,

(b) A person who willfully enters a surface coal mine, whether
active workings, inactive workings or abandoned workings,
without permission, and with the intent to commit a felony or any
larceny, is quilty of a misdemeanor and, upon conviction thereof,
shall be confined in jail not less than one week and not more than
one month and shall be fined not less than $1,000 nor more than
$5,000. For a second conviction, pursuant to this subsection, the
person shall be quilty of a felony and shall be confined in a
correctional facility not less than one year and not more than five
years and shall be fined not less than $5,000 nor more than
$10,000. For a third or subsequent conviction, pursuant to this
subsection, the person shall be quilty of a felony and shall be
confined in a correctional facility not less than five year and not
more than 10 years and shall be fined not less than $10,000, nor
more than $25,000.

(c) If a person violates subsections (a) or (b) of this section, and
during any rescue efforts for any such person, there occurs an
injury that causes substantial physical pain, illness, or any
impairment of physical condition to any person other than himself
or herself, then that person is guilty of a misdemeanor and, upon
conviction thereof, shall be confined in jail for not less than one
week and not more than one year and shall be fined not less than




2490 JOURNAL OF THE SENATE [March 8

$1,000 nor more than $5,000: Provided, That such jail term shall
include actual confinement of not less than seven days.

(d) If a person violates subsections (a) or (b) of this section, and
during any rescue efforts for any such person, there occurs an
injury that creates a substantial risk of death, causes serious or
prolonged disfigurement, prolonged impairment of health, or
prolonged loss or impairment of the function of any bodily organ
to any person other than himself or herself, then that person is
guilty of a felony and, upon conviction thereof, shall be imprisoned
in a correctional facility for not less than two nor more than 10
years and shall be fined not less than $5,000 nor more than
$10,000.

(e) If a person violates subsections (a) or (b) of this section, and
during any rescue efforts of such person, the death of any other
person occurs, then that person is guilty of a felony and, upon
conviction thereof, shall be imprisoned in a correctional facility for
not less than three nor more than 15 years and shall be fined not
less than $10,000 nor more than $25,000.

(f)_Notwithstanding and in addition to any other penalties
provided by law, any person who performs or causes damage to
property in the course of a willful trespass in violation of this
section is liable to the property owner in the amount of twice the
amount of such damage.

99 ¢ 99 ¢

(2) The terms “mine”. “active workings”. “inactive workings.,”
and “abandoned workings” have the same meaning ascribed to
such terms as set forth in 822A-1-2 of this code.

(h) Nothing in this section shall be construed to prevent lawful
assembly and petition for the lawful redress of grievances, during
any dispute, including, but not limited to, activities protected by
the West Virginia Constitution or the United States Constitution or
any statute of this state or the United States.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:
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Eng. Senate Bill 635—A Bill to amend and reenact 85B-
2A-5, 85B-2A-6, §5B-2A-8, and §5B-2A-9 of the Code of West
Virginia, 1931, as amended; to amend and reenact §22-3-14 of
said code; to amend and reenact §22-11-10 of said code; to
amend and reenact 822-30-3 and 822-30-24 of said code; to
amend and reenact §22A-1-21 and 822A-1-35 of said code; to
amend said code by adding thereto two new sections, designated
822A-1-43 and 822A-1-44; to amend and reenact §22A-1A-1
and §22A-1A-2 of said code; to amend and reenact §22A-2-2,
8§22A-2-12, and 822A-2-13 of said code; to amend said code by
adding thereto a new section, designated, §22A-2-80; to amend
and reenact 822A-8-5 of said code; to amend said code by
adding thereto a new section, designated §22A-8-10; to amend
and reenact 861-3-12 of said code; and to amend said code by
adding thereto a new section, designated 861-3B-6, all relating
generally to coal mining activities; eliminating the requirement
for submission of the community impact statement; requiring
review of new mining activity for submission to the Office of
Coalfield Community Development; eliminating requirements
for submission of certain additional information; requiring the
submission of certain information related to land and
infrastructure needs upon request of the Office of Coalfield
Community Development; requiring and authorizing the
Secretary of the Department of Environmental Protection to
promulgate rules relating to mine subsidence protection for
dwelling owners; authorizing the Secretary of the Department of
Environmental Protection to promulgate rules for permit
modification and renewal fees for surface mining operations
pursuant to the Water Pollution Control Act; authorizing the
Secretary of the Department of Environmental Protection to
promulgate rules relating to exemptions pursuant to the
Aboveground Storage Tank Act; requiring a miner who was
issued an assessment to either pay the fine or appeal a violation
within 30 days; requiring the Office of Miners’ Health, Safety,
and Training Mine Rescue Team be provided to a coal operation
where the operation has no mine rescue team available within
one hour’s drive; permitting employers to drug test an employee
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involved in an accident that results in physical injuries or
damage to equipment or property; requiring miners testing
positive for drug use to undergo a mandatory minimum six-
month suspension; eliminating timing requirements for
submission of a detailed mine ventilation plan to the Director of
the Office of Miners’ Health, Safety, and Training; authorizing
the Director of the Office of Miners’ Health, Safety, and
Training to promulgate emergency rules for establishing a
course of instruction for apprentice miners; requiring apprentice
miners to work 90 days in a mine within sight and sound of a
mine foreman or assistant foreman; permitting the Director of
the Office of Miners’ Health, Safety, and Training to decertify
miners who fail to perform daily examinations; allowing the
Director of the Office of Miners’ Health, Safety, and Training
to use the employer’s tracking data of the designated daily
examiner; authorizing the Director of the Office of Miners’
Health, Safety, and Training to promulgate rules generally;
allowing certified competent miners to supervise up to two
apprentice miners; holding mine owners, the state, and person
or entities engaged in rescue operations harmless for injury or
death; authorizing a temporary exemption from environmental
regulations during rescue operations; revoking certifications of
persons convicted of mine trespass; removing underground coal
mines from those places subject to the crime of unlawful entry
of building other than a dwelling; creating the new criminal
misdemeanor and felony offenses of mine trespass; establishing
penalties for mine trespass including enhanced penalties for
bodily injury or death during rescue operations; authorizing
increased liability for damages caused during a mine trespass;
and exempting lawful activities under the West Virginia and
United States Constitutions, and state and federal law from the
operation of the mine trespass criminal statute.

On motions of Senators Stollings, Smith, and Hardesty, the
following amendments to the House of Delegates amendments to
the bill (Eng. S. B. 635) were reported by the Clerk, considered
simultaneously, and adopted:
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By striking out everything after the enacting clause and
inserting in lieu thereof the following:

CHAPTER 5B. ECONOMIC DEVELOPMENT ACT OF 1985.

ARTICLE 2A. OFFICE OF COALFIELD COMMUNITY
DEVELOPMENT.

8§5B-2A-5. Powers and duties.

The office has and may exercise the following duties, powers,
and responsibilities:

_ (h)—Toestablish-aprocedurefordeveloping-a—communily
|||I|pa_et_ statelme as pl Fovided "I' Is.eel E'el';' sheof-this-article-and-to

2} (1) To establish a procedure for determining the assets that
could be developed in and maintained by the community to foster
its long-term viability as provided in 85B-2A-8 of this code and to
administer the procedure so established,;

3} (2) To establish a procedure for determining the land and
infrastructure needs in the general area of the surface mining
operations as provided in 85B-2A-9 of this code and to administer
the procedure so established;

4) (3) To establish a procedure to develop action reports and
annual updates as provided in 85B-2A-10 of this code and to
administer the procedure so established,;

£5) (4) To determine the need for meetings to be held among
the various interested parties in the communities impacted by
surface mining operations and, when appropriate, to facilitate the
meetings;

£6) (5) To establish a procedure to assist property owners in the
sale of their property as provided in 85B-2A-11 of this code and to
administer the procedure so established:;
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€A (6) In conjunction with the department, to maintain and
operate a system to receive and address questions, concerns, and
complaints relating to surface mining; and

£8) (7) On its own initiative or at the request of a community in
close proximity to a mining operation, or a mining operation, offer
assistance to facilitate the development of economic or community
assets. Such assistance shall include the preparation of a master
land use plan pursuant to the provisions of §5B-2A-9 of this code.

§5B-2A-6. Community impact statement review.

(a)&2) The office shall, no less frequently than quarterly, either
consult with representatives of the department’s Office of Mining
and Reclamation or review the department’s permit application
database(s) to determine whether newly proposed surface mines or
significant_modifications to existing surface mining operations
may_present opportunities for mine operators to cooperate with
local landowners and local governmental officials to mine and
reclaim properties so as to develop community assets or secure

developable land and infrastructure pursuant to this article. Fhe
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{e) (b) The provisions of this section shall apply as-feHows: to
all surface mining permit applications granted after July 1, 2018.

85B-2A-8. Determining and developing needed community assets.

(a) The office shall determine the community assets that may
be developed by the community, county, or region to foster its
viability when surface mining operations are completed.

(b) Community assets to be identified pursuant to subsection
(a) of this section may include the following:

(1) Water and wastewater services;

(2) Developable land for housing, commercial development, or
other community purposes;

(3) Recreation facilities and opportunities; and

(4) Education facilities and opportunities.

: :
e () II he eﬁpe'ate.' shall ﬁbe |Iee|_u|||e_d o Iplepa_ne andﬁsu”bnnt: to-the
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{d} (c) In determining the nature and extent of the needed
community assets, the office shall consider at least the following:

(1) An evaluation of the future of the community once mining
operations are completed,;

(2) The prospects for the long-term viability of any asset
developed under this section;

(3) The desirability of foregoing some or all of the asset
development required by this section in lieu of the requirements of
85B-2A-9 of this code; and

(4) The extent to which the community, local, state, or the
federal government may participate in the development of assets
the community needs to assure its viability.

85B-2A-9. Securing developable land and infrastructure.

(a) The office shall determine the land and infrastructure needs
in the general area of the surface mining operations: for which it
makes the determination authorized in 85B-2A-6 of this code.

(b) For the purposes of this section, the term “general area”
shall mean the county or counties in which the mining operations
are being conducted or any adjacent county.

(c) To assist the office, the operator, upon request by the office,
shall be required to prepare and submit to the office the information
set forth in this subsection as follows:
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(1) A map of the area for which a permit under §22-3-1 et seq.
of this code is being sought or has been obtained:;

(2) The names of the surface and mineral owners of the
property to be mined pursuant to the permit; and

(3) A statement of the post-mining land use for all land which
may be affected by the mining operations.

(d) In making a determination of the land and infrastructure
needs in the general area of the mining operations, the office shall
consider at least the following:

(1) The availability of developable land in the general area;
(2) The needs of the general area for developable land;

(3) The availability of infrastructure, including, but not limited
to, access roads, water service, wastewater service, and other
utilities;

(4) The amount of land to be mined and the amount of valley
to be filled;

(5) The amount, nature, and cost to develop and maintain the
community assets identified in 85B-2A-8 of this code; and

(6) The availability of federal, state, and local grants and low-
interest loans to finance all or a portion of the acquisition and
construction of the identified land and infrastructure needs of the
general area.

(e) In making a determination of the land and infrastructure
needs in the general area of the surface mining operations, the
office shall give significant weight to developable land on or near
existing or planned multilane highways.

(F) The office may secure developable land and infrastructure
for a Development Office or county through the preparation of a
master land use plan for inclusion into a reclamation plan prepared
pursuant to the provisions of §22-3-10 of this code. No provision
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of this section may be construed to modify requirements of §22-3-
1 et seq. of this code.

(1) The county commission or other governing body for each
county in which there are surface mining operations that are subject
to this article shall determine land and infrastructure needs within
their jurisdictions through the development of a master land use
plan which incorporates post-mining land use needs, including, but
not limited to, renewable and alternative energy uses, residential
uses, highway uses, industrial uses, commercial uses, agricultural
uses, public facility uses, or recreational facility uses. A county
commission or other governing body of a county may designate a
local, county, or regional development or redevelopment authority
to assist in the preparation of a master land use plan. A county
commission or other governing body of a county may adopt a
master land use plan developed after July 1, 2009, only after a
reasonable public comment period.

(2) Upon the request of a county or designated development or
redevelopment authority, the office shall assist the county or
development or redevelopment authority with the development of
a master land use plan.

(3)(A) The Department of Environmental Protection and the
Office of Coalfield Community Development shall review master
land use plans existing as of July 1, 2009. If the office determines
that a master land use plan complies with the requirements of this
article and the rules promulgated pursuant to this article, the office
shall approve the plan on or before July 1, 2010.

(B) Master land use plans developed after July 1, 2009, shall
be submitted to the department and the office for review. The office
shall determine whether to approve a master land use plan
submitted pursuant to this subdivision within three months of
submission. The office shall approve the plan if it complies with
the requirements of this article and the rules promulgated pursuant
to this article.

(C) The office shall review a master land use plan approved under
this section every three years. No later than six months before the
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review of a master land use plan, the county or designated
development or redevelopment authority shall submit an updated
master land use plan to the department and the office for review. The
county may submit its updated master land use plan only after a
reasonable public comment period. The office shall approve the
master land use plan if the updated plan complies with the
requirements of this article and the rules promulgated pursuant to this
article.

(D) If the office does not approve a master land use plan, the
county or designated development or redevelopment authority shall
submit a supplemental master land use plan to the office for approval.

(4) The required infrastructure component standards needed to
accomplish the designated post-mining land uses identified in a
master land use plan shall be developed by the county or its
designated development or redevelopment authority. These
standards must be in place before the respective county or
development or redevelopment authority can accept ownership of
property donated pursuant to a master land use plan. Acceptance of
ownership of such property by a county or development or
redevelopment authority may not occur unless it is determined that:

(i)} Theproperty use-is-compatible- with-adjacent-land-uses (i) the

(A) The property use is compatible with adjacent land uses:

(B) The use satisfies the relevant county or development or
redevelopment authority’s anticipated need and market use:
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(C) The property has in place necessary infrastructure
components needed to achieve the anticipated use;

(D) The use is supported by all other appropriate public
agencies;

(E) The property is eligible for bond release in accordance with
§22-3-23 of this code; and

(F) The use is feasible.

Required infrastructure component standards require approval
of the relevant county commission, commissions, or other county
governing body before such standards are accepted. County
commission or other county governing body approval may be
rendered only after a reasonable public comment period.

(5) The provisions of this subsection shall not take effect until
legislative rules are promulgated pursuant to paragraph—C);
bdivision-(1)._sul ioR-{c). . hree.article-three.
chaptertwenty-two—of this code governing bond releases which

assure sound future maintenance by the local or regional economic
development, redevelopment, or planning agencies.

CHAPTER 11. TAXATION.
ARTICLE 28. POST-COAL MINE SITE BUSINESS CREDIT.

§11-28-1. Definitions.

For purposes of this article:

“Business entity” or “person” means an individual, firm, sole
proprietorship, partnership, corporation, association, or other entity
entitled to a post-coal mine site business credit.

“Coal mining operation” means the business of developing,
producing, preparing, or loading bituminous coal, subbituminous
coal, anthracite, or lignite.

“Post-coal mine site” means property that has remained
undeveloped for business purposes, subsequent to coal mining
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operations on the property within the bonded area of the last issued
coal mine permit.

“Principal place of business” means the physical location from
which the entity’s direction, control, and coordination of the
operations of the business are primarily exercised, with
consideration given, but not limited to:

(1) The physical location at which the primary executive and
administrative headquarters of the entity is located; and

(2) From which the management of overall operations of the
entity is directed.

“Undeveloped for business purposes” means land has been
previously used for coal mining operations and has not been built
or developed for use for other activities in the commercial or
manufacturing sectors of the economy.

§11-28-2. Eligibility for credit.

For those tax years beginning on or after January 1, 2020, a
business entity will be allowed a credit against certain taxes
imposed by this chapter, as described in 811-28-3 of this code, if
the business entity meets the following requirements:

(1) The entity is a corporation, small business corporation,
limited liability company, partnership, or unincorporated business
entity as defined in this code that also has a principal place of
business in the state;

(2) The entity employs at the post-coal mine site a minimum of
10 full-time (32 hours a week or more) employees; and

(3) The entity’s principal place of business is located on a post-
coal mine site within this state.

§11-28-3. Application of credit.

(a) Amount of credit. — For those tax years beginning on or
after January 1, 2020, an eligible business entity will be allowed a
tax credit in the amount of 50 percent of that entity’s capital
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expenditures (as _defined in Section 263 of the United States
Internal Revenue Code of 1986, as amended) at the post-coal mine
site for the first five taxable vyears during which the entity’s
principal place of business is located on the post-coal mine site
within this state. The dollar amount of the credit claimed by an
eligible business entity may not exceed the amount of 50 percent
of the entity’s state income tax for a single vear.

(b) Application of annual credit allowance. — The credit
created by this article is allowed as a credit against the taxpayer’s
state tax liability applied as provided in subdivisions (1) and (2) of
this subsection, and in that order.

(1) Corporation net income taxes. — Any credit is first applied
to reduce the taxes imposed by 8§11-24-1 et seq. of this code for the

taxable year.

(2) Personal income taxes. — After application of §11-28-
3(b)(1) of this code, any unused credit is next applied as follows:

(A) If the person making the qualified investment is an electing
small business corporation (as defined in Section 1361 of the
United States Internal Revenue Code of 1986, as amended), a
partnership or a limited liability company that is treated as a
partnership for federal income tax purposes, then any unused credit
(after application of 8§11-28-3(b)(1) of this code) is allowed as a
credit against the taxes imposed by §11-21-1 et seq. of this code on
the income from business or other activity subject to tax under 811-
23-1 et seq. of this code.

(B) Electing small business corporations, limited liability
companies, partnerships, and other unincorporated organizations
shall allocate the credit allowed by this article among its members
in the same manner as profits and losses are allocated for the

taxable year.

(3) A credit is not allowed under this section against any
employer withholding taxes imposed by §11-21-1 et seq. of this
code.
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(c) Unused credit. — A carryback to a prior taxable year is not
allowed for the amount of any unused portion of any annual credit
allowance. If the amount of the allowable credit exceeds the
taxpayer’s tax liability for the taxable year, the amount which
exceeds the tax liability may be carried over and applied as a credit
against the tax liability of the taxpayer pursuant to §11-21-1 et seq.
or 811-24-1 et seq. of this code for each of the next 10 taxable years
following the year of creation of the tax credit unless sooner used.

(d) Eligibility requirements. — Those businesses that benefit
from other state economic development programs or incentives that
result in a reduction of their income tax liability due shall not be
eligible for this tax credit.

(e) Rule-making authority. — The State Tax Division shall
promulgate emergency rules pursuant to the provisions of §29A-3-
15 of this code. These rules shall include, at a minimum, forms for
use in claiming the credit authorized in this article, administration
of the credit authorized in this article, and any other matter seen
necessary by the State Tax Division for the administration of this
article.

CHAPTER 22. ENVIRONMENTAL RESOURCES.

ARTICLE 3. SURFACE AND COAL MINING RECLAMATION
ACT.

§22-3-14. General environmental protection performance
standards for the surface effects of underground mining;
application of other provisions of article to surface effects
of underground mining.

(a) The director shall promulgate separate rules directed toward
the surface effects of underground coal mining operations,
embodying the requirements in subsection (b) of this section:
Provided, That in adopting such rules, the director shall consider
the distinct difference between surface coal mines and underground
coal mines in West Virginia. Such rules may not conflict with or
supersede any provision of the federal or state coal mine health and
safety laws or any rule issued pursuant thereto.
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(b) Each permit issued by the director pursuant to this article
and relating to underground coal mining shall require the operation
at a minimum to:

(1) Adopt measures consistent with known technology in order
to prevent subsidence causing material damage to the extent
technologically and economically feasible, maximize mine
stability and maintain the value and reasonably foreseeable use of
overlying surface lands, except in those instances where the mining
technology used requires planned subsidence in a predictable and
controlled manner: Provided, That this subsection does not prohibit
the standard method of room and pillar mining;

(2) Seal all portals, entryways, drifts, shafts, or other openings
that connect the earth’s surface to the underground mine workings
when no longer needed for the conduct of the mining operations in
accordance with the requirements of all applicable federal and state
law and rules promulgated pursuant thereto;

(3) Fill or seal exploratory holes no longer necessary for mining
and maximize to the extent technologically and economically
feasible, if environmentally acceptable, return of mine and
processing waste, tailings, and any other waste incident to the
mining operation to the mine workings or excavations;

(4) With respect to surface disposal of mine wastes, tailings,
coal processing wastes, and other wastes in areas other than the
mine workings or excavations, stabilize all waste piles created by
the operator from current operations through construction in
compacted layers, including the use of incombustible and
impervious materials, if necessary, and assure that any leachate
therefrom will not degrade surface or groundwaters below water
quality standards established pursuant to applicable federal and
state law and that the final contour of the waste accumulation will
be compatible with natural surroundings and that the site is
stabilized and revegetated according to the provisions of this
section;

(5) Design, locate, construct, operate, maintain, enlarge,
modify, and remove or abandon, in accordance with the standards
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and criteria developed pursuant to §22-3-13 of this article code, all
existing and new coal mine waste piles consisting of mine wastes,
tailings, coal processing wastes, and solid wastes and used either
temporarily or permanently as dams or embankments;

(6) Establish on regraded areas and all other disturbed areas a
diverse and permanent vegetative cover capable of self-
regeneration and plant succession and at least equal in extent of
cover to the natural vegetation of the area within the time period
prescribed in 822-3-13(b)(20) of this artiele code;

(7) Protect off-site areas from damages which may result from
such mining operations;

(8) Eliminate fire hazards and otherwise eliminate conditions
which constitute a hazard to health and safety of the public;

(9) Minimize the disturbance of the prevailing hydrologic
balance at the mine site and in associated off-site areas and to the
quantity and the quality of water in surface and groundwater
systems both during and after mining operations and during
reclamation by: (A) Avoiding acid or other toxic mine drainage by
such measures as, but not limited to: (i) Preventing or removing
water from contact with toxic producing deposits; (ii) treating
drainage to reduce toxic content which adversely affects
downstream water before being released to water courses; and (iii)
casing, sealing, or otherwise managing boreholes, shafts, and wells
to keep acid or other toxic drainage from entering ground and
surface waters; and (B) conducting mining operations so as to
prevent, to the extent possible using the best technology currently
available, additional contributions of suspended solids to
streamflow or runoff outside the permit area, but in no event shall
the contributions be in excess of requirements set by applicable
state or federal law, and avoiding channel deepening or
enlargement in operations requiring the discharge of water from
mines: Provided, That in recognition of the distinct differences
between surface and underground mining the monitoring of water
from underground coal mine workings shall be in accordance with
the provisions of the Clean Water Act of 1977,



2019] JOURNAL OF THE SENATE 2507

(10) With respect to other surface impacts of underground
mining not specified in this subsection, including the construction
of new roads or the improvement or use of existing roads to gain
access to the site of such activities and for haulage, repair areas,
storage areas, processing areas, shipping areas, and other areas
upon which are sited structures, facilities, or other property or
materials on the surface, resulting from or incident to such
activities, operate in accordance with the standards established
under §22-3-13 of this code for such effects which result from
surface-mining operations: Provided, That the director shall make
such modifications in the requirements imposed by this subdivision
as are necessary to accommodate the distinct difference between
surface and underground mining in West Virginia;

(11) To the extent possible using the best technology currently
available, minimize disturbances and adverse impacts of the
operation on fish, aquatic life, wildlife, and related environmental
values, and achieve enhancement of such resources where
practicable; and

(12) Unless otherwise permitted by the director and in
consideration of the relevant safety and environmental factors,
locate openings for all new drift mines working in acid producing
or iron producing coal seams in a manner as to prevent a gravity
discharge of water from the mine.

(c) In order to protect the stability of the land, the director shall
suspend underground mining under urbanized areas, cities, towns,
and communities and adjacent to industrial or commercial
buildings, major impoundments, or permanent streams if he or she
finds imminent danger to inhabitants of the urbanized areas, cities,
towns, or communities.

(d) The provisions of this article relating to permits, bonds,
insurance, inspections, reclamation and enforcement, public
review, and administrative and judicial review are also applicable
to surface operations and surface impacts incident to an
underground mine with such modifications by rule to the permit
application requirements, permit approval, or denial procedures
and bond requirements as are necessary to accommodate the
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distinct difference between surface mines and underground mines
in West Virginia.

(e) The secretary shall promulgate for review and consideration
by the West Virginia Legislature during the reqular session of the
Leqislature, 2020, revisions to legislative rules (38 CSR 2)
pertaining to surface owner protection from material damage due
to subsidence under this article. The secretary shall specifically
consider adoption of the federal standards codified at 30 C.F.R. §
817.121.

ARTICLE 11. WATER POLLUTION CONTROL ACT.

822-11-10. Water Quality Management Fund established;
permit application fees; annual permit fees; dedication of
proceeds; rules.

(@) The special revenue fund designated the Water Quality
Management Fund established in the State Treasury on July 1,
1989, is hereby continued.

(b) The permit application fees and annual permit fees
established and collected pursuant to this section; any interest or
surcharge assessed and collected by the secretary; interest accruing
on investments and deposits of the fund; and any other moneys
designated by the secretary shall be deposited into the Water
Quality Management Fund. The secretary shall expend the
proceeds of the Water Quality Management Fund for the review of
initial permit applications, renewal permit applications, and permit
issuance activities.

(c) The secretary shall propose for promulgation, legislative
rules in accordance with the provisions of 829A-1-1 et seq. of this
code, to establish a schedule of application fees for all applications
except for surface coal mining operations as defined in 822-3-13
of this code. The appropriate fee shall be submitted by the applicant
to the department with the application filed pursuant to this article
for any state water pollution control permit or national pollutant
discharge elimination system permit. The schedule of application
fees shall be designed to establish reasonable categories of permit
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application fees based upon the complexity of the permit
application review process required by the department pursuant to
the provisions of this article and the rules promulgated under this
article: Provided, That no initial application fee may exceed
$15,000 for any facility nor may any permit renewal application
fee exceed $5,000. The department may not process any permit
application pursuant to this article until the required permit
application fee has been received.

(d) The secretary shall propose for promulgation legislative
rules in accordance with the provisions of §29A-1-1 et seq. of this
code; to establish a schedule of permit fees to be assessed annually
upon each person holding a state water pollution control permit or
national pollutant discharge elimination system permit issued
pursuant to this article except for permits held by surface coal
mining operations as defined in 822-3-1 et seq. of this ehapter code.
Each person holding a permit shall pay the prescribed annual
permit fee to the department pursuant to the rules promulgated
under this section: Provided, That no person holding a permit for a
home aerator of six—hundred 600 gallons and under shall be
required to pay an annual permit fee. The schedule of annual permit
fees shall be designed to establish reasonable categories of annual
permit fees based upon the relative potential of categories or
permits to degrade the waters of the state: Provided, however, That
no annual permit fee may exceed $5,000. The secretary may
declare any permit issued pursuant to this article void when the
annual permit fee is more than airety 90 days past due pursuant to
the rules promulgated under this section. Voiding of the permit will
only become effective upon the date the secretary mails, by
certified mail, written notice to the permittee’s last known address
notifying the permittee that the permit has been voided.

(e) The secretary shall file a quarterly report with the Joint
Committee on Government and Finance setting forth the fees
established and collected pursuant to this section.

(f) On July 1, 2002, and each year thereafter, a $1,000 fee shall
be assessed for permit applications and renewals submitted
pursuant to this article for surface coal mining operations, as
defined in §22-3-1 et seq. of this code. On July 1, 2002, and each
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year thereafter, a $500 fee shall be assessed for application for
permit modifications submitted pursuant to this article for surface
coal mining operations, as defined in §22-3-1 et seq. of this code.
Beginning July 1, 2002 and every year thereafter, an annual permit
fee shall be assessed on the issuance anniversary dates of all
permits issued pursuant to this article for surface coal mining
operations as defined in 822-3-1 et seq. of this code. The annual
permit fee shall be collected as follows: Five-hundred-deHars $500
for the fiscal year beginning on July 1, 2002, and $1,000 for each
fiscal year thereafter. For all other categories of permitting actions
pursuant to this article related to surface coal mining operations,
the secretary shall propose for promulgation legislative rules in
accordance with the provisions of 829A-1-1 et seq. of this code to
establish a schedule of permitting fees.

ARTICLE 30. THE ABOVEGROUND STORAGE TANK ACT.
§22-30-3. Definitions.
For purposes of this article:

(1) “Aboveground storage tank” or “tank” or “AST” means a
device made to contain an accumulation of more than ene-theusand
three—hundred—twenty 1,320 gallons of fluids that are liquid at
standard temperature and pressure, which is constructed primarily
of nonearthen materials, including concrete, steel, plastic, or
fiberglass reinforced plastic, which provide structural support,
more than nirety-percent 90 percent of the capacity of which is
above the surface of the ground, and includes all ancillary pipes
and dispensing systems up to the first point of isolation. The term
includes stationary devices which are permanently affixed, and
mobile devices which remain in one location on a continuous basis
for three-hundred-sixty-five 365 or more days. A device meeting
this definition containing hazardous waste subject to regulation
under 40 C. F. R. Parts 264 and 265, exclusive of tanks subject to
regulation under 40 C. F. R. § 265.201 is included in this definition
but is not a regulated tank. Notwithstanding any other provision of
this code to the contrary, the following categories of devices are
not subject to the provisions of this article:
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(A) Shipping containers that are subject to state or federal laws
or regulations governing the transportation of hazardous materials,
including, but not limited to, railroad freight cars subject to federal
regulation under the Federal Railroad Safety Act, 49 U. S. C.
§820101-2015, as amended, including, but not limited to, federal
regulations promulgated thereunder at 49 C. F. R. Parts 88172, 173,
or 174,

(B) Barges or boats subject to federal regulation under the
United States Coast Guard, United States Department of Homeland
Security, including, but not limited to, federal regulations
promulgated at 33 C. F. R. 1; et seq. or subject to other federal law
governing the transportation of hazardous materialss;

(C) Swimming pools;
(D) Process vessels;

(E) Devices containing drinking water for human or animal
consumption, surface water or groundwater, demineralized water,
noncontact cooling water, or water stored for fire or emergency
purposes;

(F) Devices containing food or food-grade materials used for
human or animal consumption and regulated under the Federal
Food, Drug and Cosmetic Act (21 U. S. C. §301-392);

(G) Except when located in a zone of critical concern, a device
located on a farm, the contents of which are used exclusively for
farm purposes and not for commercial distribution:;

(H) Devices holding wastewater that is being actively treated
or processed (e.g., clarifier, chlorine contact chamber, batch
reactor, etc.);

(I) Empty tanks held in inventory or offered for sale;

(J) Pipeline facilities, including gathering lines, regulated
under the Natural Gas Pipeline Safety Act of 1968 or the
Hazardous Liquid Pipeline Safety Act of 1979, or an intrastate
pipeline facility regulated by the West Virginia Public Service
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Commission or otherwise regulated under any state law
comparable to the provisions of either the Natural Gas Pipeline
Safety Act of 1968 or the Hazardous Liquid Pipeline Safety Act of
1979;

(K) Liquid traps, atmospheric and pressure vessels, or
associated gathering lines related to oil or gas production and
gathering operations;

(L) Electrical equipment such as transformers, circuit breakers,
and voltage regulator transformers;

(M) Devices having a capacity of twe-hundred-ten 210 barrels
or less, containing brine water or other fluids produced in
connection with hydrocarbon production activities, that are not
located in a zone of critical concern; and

(N) Devices having a capacity of 10,000 gallons or less,
containing sodium chloride or calcium chloride water for roadway
snow and ice pretreatment, that are not located in a zone of critical
concern: Provided, That all such devices exempted under
subdivisions (M) and (N) of this subdivision must still meet the
registration requirements contained in §22-30-4 of this code, the
notice requirements contained in §22-30-10 of this code, and the
signage requirements contained in §22-30-11 of this code.

(2) “Department” means the West Virginia Department of
Environmental Protection.

(3) “First point of isolation” means the valve, pump, dispenser,
or other device or equipment on or nearest to the tank where the
flow of fluids into or out of the tank may be shut off manually or
where it automatically shuts off in the event of a pipe or tank
failure.

(4) “Nonoperational storage tank” means an empty
aboveground storage tank in which fluids will not be deposited or
from which fluids will not be dispensed on or after the effective
date of this article.
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(5) “Operator” means any person in control of, or having
responsibility for, the daily operation of an aboveground storage
tank.

(6) “Owner” means a person who holds title to, controls, or
owns an interest in an aboveground storage tank, including the
owner immediately preceding the discontinuation of its use.
“Owner” does not mean a person who holds an interest in a tank
for financial security unless the holder has taken possession of and
operated the tank.

(7) “Person”, “persons”, or “people” means any individual,
trust, firm, owner, operator, corporation, or other legal entity,
including the United States government, an interstate commission
or other body, the state or any agency, board, bureau, office,
department, or political subdivision of the state, but does not
include the Department of Environmental Protection.

(8) “Process vessel” means a tank that forms an integral part of
a production process through which there is a steady, variable,
recurring, or intermittent flow of materials during the operation of
the process or in which a biological, chemical, or physical change
in the material occurs. This does not include tanks used for storage
of materials prior to their introduction into the production process
or for the storage of finished products or by-products of the
production process.

(9) “Public groundwater supply source” means a primary
source of water supply for a public water system which is directly
drawn from a well, underground stream, underground reservoir,
underground mine, or other primary sources of water supplies
which are found underneath the surface of the state.

(10) “Public surface water supply source” means a primary
source of water supply for a public water system which is directly
drawn from rivers, streams, lakes, ponds, impoundments, or other
primary sources of water supplies which are found on the surface
of the state.
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(11) “Public surface water influenced groundwater supply
source” means a source of water supply for a public water system
which is directly drawn from an underground well, underground
river or stream, underground reservoir, or underground mine, and
the quantity and quality of the water in that underground supply
source is heavily influenced, directly or indirectly, by the quantity
and quality of surface water in the immediate area.

(12) “Public water system” means:

(A) Any water supply or system which regularly supplies or
offers to supply water for human consumption through pipes or
other constructed conveyances, if serving at least an average of
twenty-five 25 individuals per day for at least sixty 60 days per
year, or which has at least fifteen 15 service connections, and shall
include:

(i) Any collection, treatment, storage, and distribution facilities
under the control of the owner or operator of the system and used
primarily in connection with the system; and

(if) Any collection or pretreatment storage facilities not under
such control which are used primarily in connection with the
system.

(B) A public water system does not include a bathhouse located
on coal company property solely for the use of its employees or a
system which meets all of the following conditions:

(i) Consists only of distribution and storage facilities (and does
not have any collection and treatment facilities);

(ii) Obtains all of its water from, but is not owned or operated
by, a public water system which otherwise meets the definition;

(iii) Does not sell water to any person; and

(iv) Is not a carrier conveying passengers in interstate
commerce.
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(13) “Regulated level 1 aboveground storage tank™ or “level 1
regulated tank™ means:

(A) An AST located within a zone of critical concern, source
water protection area, public surface water influenced groundwater
supply source area, or any AST system designated by the secretary
as a level 1 regulated tank; or

(B) An AST that contains substances defined in section
101(14) of the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) as a ‘“hazardous
substance” (42 U. S. C. § 9601(14)); or is on EPA’s Consolidated
List of Chemicals Subject to the Emergency Planning and
Community Right to Know Act (EPCRA), CERCLA, and 8112(r)
of the Clean Air Act (CAA) (known as the List of Lists) as provided
by 40 C. F. R. 88 355, 372, 302, and 68) in a concentration of one
percent or greater, regardless of the AST’s location, except ASTs
containing petroleum are not level 1 regulated tanks based solely
upon containing constituents recorded on the CERCLA lists; or

(C) An AST with a capacity of 50,000 gallons or more,
regardless of its contents or location.

(14) “Regulated level 2 aboveground storage tank” or “level 2
regulated tank” means an AST that is located within a zone of
peripheral concern that is not a level 1 regulated tank.

(15) “Regulated aboveground storage tank™ or “regulated tank”
means an AST that meets the definition of a level 1 or level 2
regulated tank.

(16) “Release” means any spilling, leaking, emitting,
discharging, escaping, or leaching of fluids from an aboveground
storage tank into the waters of the state or escaping from secondary
containment.

(17) “Secondary containment” means a safeguard applied to
one or more aboveground storage tanks that prevents the discharge
into the waters of the state of the entire capacity of the largest single
tank and sufficient freeboard to contain precipitation. In order to
qualify as secondary containment, the barrier and containment field
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must be sufficiently impervious to contain fluids in the event of a
release, and may include double-walled tanks, dikes, containment
curbs, pits, or drainage trench enclosures that safely confine the
release from a tank in a facility catchment basin or holding pond.
Earthen dikes and similar containment structures must be designed
and constructed to contain, for a minimum of seventy-twe 72
hours, fluid that escapes from a tank.

(18) “Secretary” means the Secretary of the Department of
Environmental Protection, or his or her designee.

(19) “Source water protection area” for a public groundwater
supply source is the area within an aquifer that supplies water to a
public water supply well within a five-year time of travel; and is
determined by the mathematical calculation of the locations from
which a drop of water placed at the edge of the protection area
would theoretically take five years to reach the well.

(20) “Zone of critical concern” for a public surface water
supply source and for a public surface water influenced
groundwater supply source is a corridor along streams within a
watershed that warrants detailed scrutiny due to its proximity to the
surface water intake and the intake’s susceptibility to potential
contaminants within that corridor. The zone of critical concern is
determined using a mathematical model that accounts for stream
flows, gradient and area topography. The length of the zone of
critical concern is based on a five-hour time of travel of water in
the streams to the intake. The width of the zone of critical concern
is ene-thousand 1,000 feet measured horizontally from each bank
of the principal stream and five—hundred 500 feet measured
horizontally from each bank of the tributaries draining into the
principal stream.

(21) “Zone of peripheral concern” for a public surface water
supply source and for a public surface water influenced
groundwater supply source is a corridor along streams within a
watershed that warrants scrutiny due to its proximity to the surface
water intake and the intake’s susceptibility to potential
contaminants within that corridor. The zone of peripheral concern
is determined using a mathematical model that accounts for stream



2019] JOURNAL OF THE SENATE 2517

flows, gradient, and area topography. The length of the zone of
peripheral concern is based on an additional five-hour time of
travel of water in the streams beyond the perimeter of the zone of
critical concern, which creates a protection zone of ter 10 hours
above the water intake. The width of the zone of peripheral concern
is ene-theusand 1,000 feet measured horizontally from each bank
of the principal stream and five—hundred 500 feet measured
horizontally from each bank of the tributaries draining into the
principal stream.

822-30-24. Powers and duties of secretary.

(@) In addition to the powers and duties prescribed in this
chapter or otherwise provided by law, the secretary has the
exclusive authority to perform all acts necessary to implement this
article.

(b) The secretary may receive and expend money from the
federal government or any other sources to implement this article.

(c) The secretary may revoke any registration or certificate to
operate for a significant violation of this article or the rules
promulgated hereunder.

(d) The secretary may issue orders, assess civil penalties,
institute enforcement proceedings, and prosecute violations of this
article as necessary.

(e) The secretary, in accordance with this article, may order
corrective action to be undertaken, take corrective action, or
authorize a third party to take corrective action.

(F) The secretary may recover the costs of taking corrective
action, including costs associated with authorizing third parties to
perform corrective action. Costs may not include routine inspection
and administrative activities not associated with a release.

() The secretary shall promulgate for review and
consideration by the West Virginia Leqgislature in the reqular
session of the Legislature, 2020, legislative rules to incorporate the
relevant provisions of this article in the Groundwater Protection
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Rules for Coal Mining, 38 CSR 2F, for tanks and devices located
at coal mining operations.

CHAPTER 22A. MINERS’ HEALTH, SAFETY, AND
TRAINING.

ARTICLE 1. OFFICE OF MINERS’ HEALTH, SAFETY, AND
TRAINING; ADMINISTRATION; ENFORCEMENT.

822A-1-21. Penalties.

(@) (1) Any operator of a coal mine in which a violation of any
health or safety rule occurs or who violates any other provisions of
this chapter shall be assessed a civil penalty by the director under
subdivision (3) of this subsection, which shall be not more than
$5,000, for each violation, unless the director determines that it is
appropriate to impose a special assessment for the violation,
pursuant to the provisions of subdivision (2), subsection (b) of this
section. Each violation constitutes a separate offense. In
determining the amount of the penalty, the director shall consider
the operator’s history of previous violations, whether the operator
was negligent, the appropriateness of the penalty to the size of the
business of the operator charged, the gravity of the violation, and
the demonstrated good faith of the operator charged in attempting
to achieve rapid compliance after notification of a violation.

(2) Revisions to the assessment of civil penalties shall be
proposed as legislative rules in accordance with the provisions of
829A-3-1 et seq. of this code.

(3) Any miner who knowingly violates any health or safety
provision of this chapter or health or safety rule promulgated
pursuant to this chapter is subject to a civil penalty assessed by the
director under subdivision (4) of this subsection which shall not be
more than $250 for each occurrence of the violation. Any miner
issued a violation under this subsection shall either appeal the
violation or pay the civil penalty within 30 days after receipt of the
violation. Any violation not appealed or paid within 30 days shall
become delinquent.
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Any civil penalty that becomes delinquent on or after July 1,
2019, and has not been paid shall be deemed a failure by the miner
to perform a duty mandated pursuant to this article for purposes of
§22A-1-31 of this code.

(4) A civil penalty under subdivision (1) or (2) ,subsection (a)
of this section or subdivision (1) or (2), subsection (b) of this
section shall be assessed by the director only after the person
charged with a violation under this chapter or rule promulgated
pursuant to this chapter has been given an opportunity for a public
hearing and the director has determined, by a decision
incorporating the director’s findings of fact in the decision, that a
violation did occur and the amount of the penalty which is
warranted and incorporating, when appropriate, an order in the
decision requiring that the penalty be paid. Any hearing under this
section shall be of record.

(5) If the person against whom a civil penalty is assessed fails
to pay the penalty within the time prescribed in the order, the
director may file a petition for enforcement of the order in any
appropriate circuit court. The petition shall designate the person
against whom the order is sought to be enforced as the respondent.
A copy of the petition shall immediately be sent by certified mail,
return receipt requested, to the respondent and to the representative
of the miners at the affected mine or the operator, as the case may
be. The director shall certify and file in the court the record upon
which the order sought to be enforced was issued. The court has
jurisdiction to enter a judgment enforcing, modifying and
enforcing as modified, or setting aside, in whole or in part, the
order and decision of the director or it may remand the proceedings
to the director for any further action it may direct. The court shall
consider and determine de novo all relevant issues, except issues
of fact which were or could have been litigated in review
proceedings before a circuit court under §22A-1-20 of this code
and, upon the request of the respondent, those issues of fact which
are in dispute shall be submitted to a jury. On the basis of the jury’s
findings the court shall determine the amount of the penalty to be
imposed. Subject to the direction and control of the Attorney
General, attorneys appointed for the director may appear for and
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represent the director in any action to enforce an order assessing
civil penalties under this subdivision.

(b) (1) Any operator who knowingly violates a health or safety
provision of this chapter or health or safety rule promulgated
pursuant to this chapter, or knowingly violates or fails or refuses to
comply with any order issued under §22A-1-15 of this article code,
or any order incorporated in a final decision issued under this
article, except an order incorporated in a decision under §22A-1-
22(a) or 822A-1-22(b) of this article code, shall be assessed a civil
penalty by the director under subdivision (5), subsection (a) of this
section of not more than $5,000 and for a second or subsequent
violation assessed a civil penalty of not more than $10,000, unless
the director determines that it is appropriate to impose a special
assessment for the violation, pursuant to the provisions of
subdivision (2) of this subsection.

(2) In lieu of imposing a civil penalty pursuant to the provisions
of subsection (a) of this section or subdivision (1) of this
subsection, the director may impose a special assessment if an
operator violates a health or safety provision of this chapter or
health or safety rule promulgated pursuant to this chapter and the
violation is of serious nature and involves one or more of the
following by the operator:

(A) Violations involving fatalities and serious injuries;

(B) Failure or refusal to comply with any order issued under
§22A-1-15 of this code;

(C) Operation of a mine in the face of a closure order;
(D) Violations involving an imminent danger;

(E) Violations involving an extraordinarily high degree of
negligence or gravity or other unique aggravating circumstances;
or

(F) A discrimination violation under §22A-1-22 of this code.
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In situations in which the director determines that there are
factors present which would make it appropriate to impose a
special assessment, the director shall assess a civil penalty of at
least $5,000 and not more than $10,000.

(c) Whenever a corporate operator knowingly violates a health
or safety provision of this chapter or health or safety rules
promulgated pursuant to this chapter, or knowingly violates or fails
or refuses to comply with any order issued under this law or any
order incorporated in a final decision issued under this law, except
an order incorporated in a decision issued under 822A-1-22(a) or
8§22A-1-22(b) of this article code, any director, officer, or agent of
the corporation who knowingly authorized, ordered or carried out
the violation, failure or refusal is subject to the same civil penalties
that may be imposed upon a person under subsections (a) and (b)
of this section.

(d) Whoever knowingly makes any false statement,
representation, or certification in any application, record, report,
plan, or other document filed or required to be maintained pursuant
to this law or any order or decision issued under this law is guilty
of a misdemeanor and, upon conviction thereof, shall be fined not
more than $10,000 or confined in jail not more than one year, or
both fined and confined. The conviction of any person under this
subsection shall result in the revocation of any certifications held
by the person under this chapter which certified or authorized the
person to direct other persons in coal mining by operation of law
and bars that person from being issued any license under this
chapter, except a miner’s certification, for a period of not less than
one year or for a longer period as may be determined by the
director.

(e) Whoever willfully distributes, sells, offers for sale,
introduces, or delivers in commerce any equipment for use in a coal
mine, including, but not limited to, components and accessories of
the equipment, who willfully misrepresents the equipment as
complying with the provisions of this law, or with any specification
or rule of the director applicable to the equipment, and which does
not comply with the law, specification or rule, is guilty of a
misdemeanor and, upon conviction thereof, is subject to the same
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fine and confinement that may be imposed upon a person under
subsection (d) of this section.

() Any person who willfully violates any safety standard
pursuant to this chapter or a rule promulgated thereunder that
causes a fatality or who willfully orders or carries out such
violation that causes a fatality is guilty of a felony and, upon
conviction thereof, shall be fined not more than $10,000 or
confined in a state correctional facility not less than one year and
not more than five years, or both fined and imprisened confined.

(9) There is continued in the Treasury of the State of West
Virginia a Special Health, Safety and Training Fund. All civil
penalty assessments collected under this section shall be collected
by the director and deposited with the Treasurer of the State of
West Virginia to the credit of the Special Health, Safety and
Training Fund. The fund shall be used by the director who is
authorized to expend the moneys in the fund for the administration
of this chapter.

§22A-1-35. Mine rescue teams.

(a) The operator shall provide mine rescue coverage at each
active underground mine.

(b) Mine rescue coverage may be provided by:

(1) Establishing at least two mine rescue teams which are
available at all times when miners are underground; or

(2) Entering into an arrangement for mine rescue services
which assures that at least two mine rescue teams are available at
all times when miners are underground.

(3) A West Virginia Office of Miners’ Health, Safety, and
Training Mine Rescue Team may shall serve as a second or backup
team for mines within the state and qualify as one of the two teams
required under subdivision (1) of this subsection and in accordance
with 30 CFR, Part 49.20(4) for all mines with no backup team
available within a one-hour drive to the mine. The operator shall

contact the office and ebtain—the-state’s-agreementto-serve-as—a
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backup-team-in-the-form-of-a-wiitien-notification-signed bl’?ottilge

them of the need for mine rescue services beginning July 1, 2019.
The director shall utilize surplus funds from the West Virginia
Office of Miners’ Health, Safety, and Training’s special revenue
fund to provide backup mine rescue services.

(c) As used in this section, mine rescue teams shall be
considered available where teams are capable of presenting
themselves at the mine site(s) within a reasonable time after
notification of an occurrence which might require their services.
Rescue team members will be considered available even though
performing regular work duties or while in an off-duty capacity.
The requirement that mine rescue teams be available does not apply
when teams are participating in mine rescue contests or providing
rescue services to another mine.

(d) In the event of a fire, explosion, or recovery operations in
or about any mine, the director is hereby authorized to assign any
mine rescue team to said mine to protect and preserve life and
property. The director may also assign mine rescue and recovery
work to inspectors, instructors, or other qualified employees of the
office as he or she deems necessary.

(e) The ground travel time between any mine rescue station and
any mine served by that station shall not exceed two hours. To
ensure adequate rescue coverage for all underground mines, no
mine rescue station may provide coverage for more than seventy
70 mines within the two-hour ground travel limit as defined in this
subsection.

(f) Each mine rescue team shall consist of five members and
one alternate, who are fully qualified, trained, and equipped for
providing emergency mine rescue service. Each mine rescue team
shall be trained by a state certified mine rescue instructor.

(g) Each member of a mine rescue team must have been
employed in an underground mine for a minimum of one year. For
the purpose of mine rescue work only, miners who are employed
on the surface but work regularly underground meet the experience
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requirement. The underground experience requirement is waived
for those members of a mine rescue team on the effective date of
this statute.

(h) An applicant for initial mine rescue training shall pass, on
at least an annual basis, a physical examination by a licensed
physician certifying his or her fitness to perform mine rescue work.
A record that such examination was taken, together with pertinent
data relating thereto, shall be kept on file by the operator and a copy
shall be furnished to the director.

(i) Upon completion of the initial training, all mine rescue team
members shall receive at least forty 40 hours of refresher training
annually. This training shall be given at least four hours each
month, or for a period of eight hours every two months, and shall
include:

(1) Sessions underground at least once every six months;

(2) The wearing and use of a breathing apparatus by team
members for a period of at least two hours, while under oxygen,
once every two months;

(3) Where applicable, the use, care, capabilities, and limitations
of auxiliary mine rescue equipment, or a different breathing
apparatus; and

(4) Mine map training and ventilation procedures.

(1) When engaged in rescue work required by an explosion, fire,
or other emergency at a mine, all members of mine rescue teams
assigned to rescue operations shall, during the period of their
rescue work, be employees of the operator of the mine where the
emergency exists, and shall be compensated by the operator at the
rate established in the area for such work. In no case shall this rate
be less than the prevailing wage rate in the industry for the most
skilled class of inside mine labor. During the period of their
emergency employment, members of mine rescue teams shall be
protected by the workers’ compensation subscription of the mine
operator.
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(k) During the recovery work and prior to entering any mine at
the start of each shift, all rescue or recovery teams shall be properly
informed of existing conditions and work to be performed by the
designated company official in charge.

(1) For every two teams performing rescue or recovery work
underground, one six-member team shall be stationed at the mine
portal.

(2) Each rescue or recovery team performing work with a
breathing apparatus shall be provided with a backup team of equal
number, stationed at each fresh air base.

(3) The mine operator shall provide two-way communication
and a lifeline or its equivalent at each fresh air base for all mine
rescue or recovery teams and no mine rescue team member shall
advance more than 1,000 feet inby the fresh air base: Provided,
That if a life may possibly be saved and existing conditions do not
create an unreasonable hazard to mine rescue team members, the
rescue team may advance a distance agreed upon by those persons
directing the mine rescue or recovery operations: Provided,
however, That the mine operator shall provide a lifeline or its
equivalent in each fresh air base for all mine rescue or recovery
teams.

(4) A rescue or recovery team shall immediately return to the
fresh air base when the atmospheric pressure of any member’s
breathing apparatus depletes to sixty 60 atmospheres, or its
equivalent.

() Mine rescue stations shall provide a centralized storage
location for rescue equipment. This storage location may be either
at the mine site, affiliated mines, or a separate mine rescue
structure. All mine rescue teams shall be guided by the mine rescue
apparatus and auxiliary equipment manual. Each mine rescue
station shall be provided with at least the following equipment:

(1) Twelve self-contained oxygen breathing apparatuses, each
with a minimum of two hours capacity, and any necessary
equipment for testing such breathing apparatuses;
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(2) A portable supply of liquid air, liquid oxygen, pressurized
oxygen, oxygen generating or carbon dioxide absorbent chemicals,
as applicable to the supplied breathing apparatuses and sufficient
to sustain each team for six hours while using the breathing
apparatuses during rescue operations;

(3) One extra, fully charged, oxygen bottle for each self-
contained compressed oxygen breathing apparatus, as required
under subdivision (1) of this subsection;

(4) One oxygen pump or a cascading system, compatible with
the supplied breathing apparatuses;

(5) Twelve permissible cap lamps and a charging rack;

(6) Two gas detectors appropriate for each type of gas which
may be encountered at the mines served,

(7) Two oxygen indicators;

(8) One portable mine rescue communication system or a
sound-powered communication system. The wires or cable to the
communication system shall be of sufficient tensile strength to be
used as a manual communication system. The communication
system shall be at least ene-theusand 1,000 feet in length; and

(9) Necessary spare parts and tools for repairing the breathing
apparatuses and communication system, as presently prescribed by
the manufacturer.

(m) Mine rescue apparatuses and equipment shall be
maintained in a manner that will ensure readiness for immediate
use. A person trained in the use and care of breathing apparatuses
shall inspect and test the apparatuses at intervals not exceeding
thirty 30 days and shall certify by signature and date that the
inspections and tests were done. When the inspection indicates that
a corrective action is necessary, the corrective action shall be made
and recorded by said person. The certification and corrective action
records shall be maintained at the mine rescue station for a period
of one year and made available on request to an authorized
representative of the director.
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(n) Authorized representatives of the director have the right of
entry to inspect any designated mine rescue station.

(o) When an authorized representative finds a violation of any
of the mine rescue requirements, the representative shall take
appropriate corrective action in accordance with 822A-1-15 of this
article code.

(p) Operators affiliated with a station issued an order by an
authorized representative will be notified of that order and that their
mine rescue program is invalid. The operators shall have twenty-
four 24 hours to submit to the director a revised mine rescue
program.

() Every operator of an underground mine shall develop and
adopt a mine rescue program for submission to the director within
thirty 30 days of the effective date of this statute: Provided, That a
new program need only be submitted when conditions exist as
defined in subsection (p) of this section, or when information
contained within the program has changed.

(r) A copy of the mine rescue program shall be posted at the
mine and kept on file at the operator’s mine rescue station or rescue
station affiliate and the state regional office where the mine is
located. A copy of the mine emergency notification plan filed
pursuant to 30 CFR 849.9(a) will satisfy the requirements of
subsection (qg) of this section if submitted to the director.

(s) The operator shall immediately notify the director of any
changed conditions materially affecting the information submitted
in the mine rescue program.

§22A-1-43. Hold harmless clause; decision to enter mine.

(a) If any injury or death shall occur to any person who has
entered any mine, whether active workings, inactive workings, or
abandoned workings, without permission, neither:

(1) The owner of that mine or property; nor
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(2) The State of West Virginia or any of its political
subdivisions, or any agency operating under color of law
thereunder; nor

(3) Any person, organization, or entity involved in any rescue
or attempted rescue of such person who has committed an entry
without permission, shall be held liable in any court or other forum
for such injury or death.

(b) The director is authorized to make the decision on whether
a mine is too dangerous, and this decision is not subject to review
by a court of this state.

(c) A company shall not be required or ordered to conduct
rescue operations.

§22A-1-44. Temporary exemption for environmental requlations.

In the event of an unauthorized entry by any person or persons
into_any mine whether active workings, inactive workings, or
abandoned workings, neither the owner of that mine or property,
nor any other person, organization, or entity involved in any rescue
or attempted rescue of such person, may be held liable for any
violation of any environmental requlation, if such violation
occurred as part of any rescue efforts.

ARTICLE 1A. OFFICE OF MINERS’ HEALTH, SAFETY,
AND TRAINING; ADMINISTRATION; SUBSTANCE
ABUSE.

822A-1A-1. Substance abuse screening; minimum requirements;
standards and procedures for screening.

(a) Every employer of certified persons, as defined in §822A-1-
2 of this ehapter code, shall implement a substance abuse screening
policy and program that shall, at a minimum, include:

(1) A preemployment, ter 10-panel urine test for the following
and any other substances as set out in rules adopted by the Office
of Miners’ Health, Safety, and Training:
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(A) Amphetamines;

(B) Cannabinoids/THC;
(C) Cocaine;

(D) Opiates;

(E) Phencyclidine (PCP);
(F) Benzodiazepines;
(G) Propoxyphene;

(H) Methadone;

(1) Barbiturates; and

(J) Synthetic narcotics.

Split samples shall be collected by providers who are certified
as complying with standards and procedures set out in the United
States Department of Transportation’s rule, 49 C. F. R. Part 40,
which may be amended, from time to time, by legislative rule of
the Office of Miners’ Health, Safety, and Training. Collected
samples shall be tested by laboratories certified by the United
States Department of Health and Human Services, Substance
Abuse and Mental Health Services Administration (SAMHSA) for
collection and testing. Notwithstanding the provisions of this
subdivision, the mine operator may implement a more stringent
substance abuse screening policy and program;

(2) A random substance abuse testing program covering the
substances referenced in subdivision (1) of this subsection.
“Random testing” means that each person subject to testing has a
statistically equal chance of being selected for testing at random
and at unscheduled times. The selection of persons for random
testing shall be made by a scientifically valid method, such as a
random number table or a computer-based random number
generator that is matched with the persons’ Social Security
numbers, payroll identification numbers, or other comparable
identifying numbers; and
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(3) Review of the substance abuse screening program with all
persons required to be tested at the time of employment, upon a
change in the program and annually thereafter.

(b) For purposes of this subsection, preemployment testing
shall be required upon hiring by a new employer, rehiring by a
former  employer following a termination of the
employer/employee relationship or transferring to a West Virginia
mine from an employer’s out-of-state mine to the extent that any
substance abuse test required by the employer in the other
jurisdiction does not comply with the minimum standards for
substance abuse testing required by this article. Furthermore, the
provisions of this section apply to all employers that employ
certified persons who work in mines, regardless of whether that
employer is an operator, contractor, subcontractor or otherwise.

(c) Any employee involved in an accident that results in
physical injuries or damage to equipment or property may be
subject to a drug test by his or her emplovyer.

{e) (d) (1) Every employer shall notify the director, on a form
prescribed by the director, within seven days of any of the
following:

(A) A Any positive drug or alcohol test of a certified person.;
suspicion—test—or—post-aceident—test. However, for purposes of

determining whether a drug test is positive the certified employee
may not rely on a prescription dated more than one year prior to
the date of the drug test result;

(B) The refusal of a certified person to submit a sample;

(C) A certified person possessing a substituted sample or an
adulterated sample; or

(D) A certified person submitting a substituted sample or an
adulterated sample.

(2) With respect to any certified person subject to a collective
bargaining agreement, the employer shall notify the director, on a
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form prescribed by the director, within seven days of any of the
following:

(A) A Any positive drug or alcohol test of a certified person;
suspicion—test—or—post-aceident—test. However, for purposes of

determining whether a drug test is positive the certified employee
may not rely on a prescription dated more than one year prior to
the date of the drug test result;

(B) The refusal of a certified person to submit a sample;

(C) A certified person possessing a substituted sample or an
adulterated sample; or

(D) A certified person submitting a substituted sample or an
adulterated sample.

(3) When the employer submits the completed notification
form prescribed by the director, the employer shall also submit a
copy of the laboratory test results showing the substances tested for
and the results of the test.

(4) Notice shall result in the immediate temporary suspension
of all certificates held by the certified person who failed the
screening, pending a hearing before the board of appeals pursuant
to §22A-1-2 of this article code.

{d} (e) Suspension or revocation of a certified person’s
certificate as a miner or other miner specialty in another
jurisdiction by the applicable regulatory or licensing authority for
substance abuse-related matters shall result in the director’s
immediately and temporarily suspending the certified person’s
West Virginia certificate until such time as the certified person’s
certification is reinstated in the other jurisdiction.

&) (f) The provisions of this article shall not be construed to
preclude an employer from developing or maintaining a drug and
alcohol abuse policy, testing program, or substance abuse program
that exceeds the minimum requirements set forth in this section.
The provisions of this article shall also not be construed to require
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an employer to alter, amend, revise or otherwise change, in any
respect, a previously established substance abuse screening policy
and program that meets or exceeds the minimum requirements set
forth in this section. The provisions of this article shall require an
employer to subject its employees who as part of their employment
are regularly present at a mine and who are employed in a safety-
sensitive position to preemployment and random substance abuse
tests: Provided, That each employer shall retain the discretion to
establish the parameters of its substance abuse screening policy and
program so long as it meets the minimum requirements of this
article. For purposes of this section, a “safety-sensitive position”
means an employment position where the employee’s job
responsibilities include duties and activities that involve the
personal safety of the employee or others working at a mine.

822A-1A-2. Board of Appeals hearing procedures.

(a) Any hearing conducted after the temporary suspension of a
certified person’s certificate pursuant to this article; shall be
conducted within sixty 60 days of the temporary suspension. The
Board of Appeals shall make every effort to hold the hearing within
forty 40 days of the temporary suspension.

(b) All hearings of the Board of Appeals pursuant to this
section shall be conducted in accordance with the provisions of
822A-1-31 of this ehapter code. In addition to the rules and
procedures in 822A-1-31 of this ehapter code in hearings under this
section, the Board of Appeals may accept as evidence a notarized
affidavit of drug testing procedures and results from a Medical
Review Officer (MRO) in lieu of live testimony by the MRO. If
the Board of Appeals desires testimony in lieu of a notarized
affidavit, the MRO may testify under oath telephonically or by an
Internet-based program in lieu of physically attending the hearing.
The Board of Appeals may suspend the certificate or certificates of
a certified person for violation of this article or for any other
violation of this chapter pertaining to substance abuse. The Board
of Appeals may impose further disciplinary actions for repeat
violations. The director shall have the authority to propose
legislative rules for promulgation in accordance with §29A-3-1 et
seq. of this code to establish the disciplinary actions referenced in
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this section following the receipt of recommendations from the
Board of Coal Mine Health and Safety following completion of the
study required pursuant to 822A-6-14 of this ehapter code. The
legislative rules authorized by this subsection shall not, however,
include any provisions requiring an employer to take or refrain
from taking any specific personnel action or mandating any
employer to establish or maintain an employer-funded substance
abuse rehabilitation program.

(c) No person whose certification is suspended or revoked
under this section may perform any duties under any other
certification issued under this chapter; during the period of the
suspension imposed by the Board of Appeals. For all miners
determined to have a positive drug or alcohol test as determined
pursuant to the provisions of this article, the board shall suspend
the miner’s certification card(s) for a minimum of six months from
the date of the drug test. This six-month minimum suspension shall
also apply to miners who enter into a treatment program after
testing positive in _a drug test administered pursuant to the
provisions of this article and are placed under probationary
treatment and testing agreements by the board. The director shall
promulgate an emergency rule and legislative rule by July 1, 2019,
requiring all miners who have a positive drug or alcohol test shall
have their miner certification card(s) suspended for a minimum of
six months.

(d) Any party adversely affected by a final order or decision
issued by the Board of Appeals hereunder is entitled to judicial
review thereof pursuant to §29A-5-4 of this code.

ARTICLE 2. UNDERGROUND MINES.

822A-2-2. Submittal of detailed ventilation plan to director.
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{b) (a) Fhe A mine operator shall give the director a copy of
the MSHA United States Department of Labor’s Mine Safety and

Health Administration (MSHA)-approved plan and any addenda as
soon as the operator receives the approval from MSHA. The
MSHA-approved plan shall serve as the state-approved plan:
Provided, That the MSHA-approved plan shall comply with all
provisions of state mining law as set forth in this code or state rules.

&) (b) In the event of an unforeseen situation requiring
immediate action on a plan revision, the operator shall submit the
proposed revision to the director and the miners’ representative, if
any, employed by the operator at the mine when the proposed
revision is submitted to MSHA. The director shall work with the
operator to review and comment on the proposed plan revision to
MSHA as quickly as possible.

&) (c) Upon approval by MSHA, the plan is enforceable by the
director. The approved plan and all revisions and addenda thereto
shall be posted on the mine bulletin board and made available for
inspection by the miners at that mine for the period of time that
they are in effect.

822A-2-12. Instruction of employees and supervision of
apprentices; annual examination of persons using
approved methane-detecting devices; records of
examination; maintenance of methane detectors, etc.
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(a) The Office of Miners’ Health, Safety, and Training shall
prescribe and establish a course of instruction in mine safety and
particularly in dangers incident to employment in mines and in
mining laws and rules, which course of instruction shall be
successfully completed within twelve 12 weeks after any person is
first employed as a miner. It is further the duty and responsibility
of the Office of Miners’ Health, Safety, and Training to see that the
course is given to all persons as above provided after their first
being employed in any mine in this state. In addition to other
enforcement actions available to the director, upon a finding by the
director of the existence of a pattern of conduct creating a
hazardous condition at a mine, the director shall notify the Beard
e Mo TFrainine —Educatton-and-Certification Board of Coal
Mine Health and Safety, which shall cause additional training to
occur at the mine addressing such safety issue or issues identified
by the director, pursuant to 822A-7-1 et seq. of this ehapter code.
The Director of the Office of Miners’ Health, Safety, and Training
is authorized to promulgate emergency and legislative rules in
consultation with the Board of Coal Mine Health and Safety
establishing a course of instruction.

(b) It is the duty of the mine foreman or the assistant mine
foreman of every coal mine in this state to see that every person
employed to work in the mine is, before beginning work therein,
instructed in the particular danger incident to his or her work in the
mine, and furnished a copy of the mining laws and rules of the
mine. It is the duty of every mine operator who employs
apprentices, as that term is used in 822A-8-3 and §22A-8-4 of this
chapter code to ensure that the apprentices are effectively
supervised with regard to safety practices and to instruct
apprentices in safe mining practices. Every apprentice shall work
under the direction of the mine foreman or his or her assistant mine
foreman and they are responsible for his or her safety. The mine
foreman or assistant mine foreman may delegate the supervision of
an apprentice to an experienced miner, but the foreman and his or
her assistant mine foreman remain responsible for the apprentice.
During the first ene-hundred-twenty 120 days of employment in a
mine, the apprentice shall work within sight and sound of the mine
foreman, assistant mine foreman, or an experienced miner, and in
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a location that the mine foreman, assistant mine foreman, or
experienced miner can effectively respond to cries for help of the
apprentice:_Provided, that if the apprentice has completed an
approved training program as approved by the Board of Coal Mine
Health and Safety, this period may be reduced by an amount not to
exceed 30 days. The location shall be on the same side of any belt,
conveyor, or mining equipment.

(c) Persons whose duties require them to use an approved
methane-detecting device or other approved methane detectors
shall be examined at least annually as to their competence by a
qualified official from the Office of Miners’ Health, Safety, and
Training and a record of the examination shall be kept by the
operator and the office. Approved methane-detecting devices and
other approved methane detectors shall be given proper
maintenance and shall be tested before each working shift. Each
operator shall provide for the proper maintenance and care of the
permissible approved methane-detecting device or any other
approved device for detecting methane and oxygen deficiency by a
person trained in the maintenance, and, before each shift, care shall
be taken to ensure that the approved methane-detecting device or
other device is in a permissible condition and maintained according
to manufacturer’s specifications.

822A-2-13. Daily inspection of working places; records.

Before the beginning of any shift upon which they shall
perform supervisory duties, the mine foreman or his or her assistant
shall review carefully and countersign all books and records
reflecting the conditions and the areas under their supervision,
exclusive of equipment logs, which the operator is required to keep
under this chapter. The mine foreman, assistant mine foreman, or
fire boss shall visit and carefully examine each working place in
which miners will be working at the beginning of each shift before
any face equipment is energized and shall examine each working
place in the mine at least once every two hours each shift while
such miners are at work in such places, and shall direct that each
working place shall be secured by props, timbers, roof bolts, or
other approved methods of roof support or both where necessary to
the end that the working places shall be made safe. The mine
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foreman or his or_her assistants upon observing a violation or
potential violation of §822A-2-1 et seq. of this ehapter code or any
regulation or any plan or agreement promulgated or entered into
thereunder shall arrange for the prompt correction thereof. The
foreman shall not permit any miner other than a certified foreman,
fire boss, assistant mine foreman, assistant mine foreman-fire boss
or pumper to be on a working section by himself or herself. Should
the mine foreman or his or her assistants find a place to be in a
dangerous condition, they shall not leave the place until it is made
safe; or shall remove the persons working therein until the place is
made safe by some competent person designated for that purpose.

He or she shall place his or her initials, time and the date at or
near each place he or she examines. He or she shall also record any
dangerous conditions and practices found during his or her
examination in a book provided for that purpose.

§22A-2-80. Existing requlations to be revised.

By August 31, 2019, all existing rules or requlations under
authority of this article shall be revised to reflect the changes
enacted during the 2019 Reqular Session of the Legislature.

ARTICLE 8. CERTIFICATION OF UNDERGROUND AND
SURFACE COAL MINERS.

822A-8-5. Supervision of apprentices.

Each holder of a permit of apprenticeship shall be known as an
apprentice. Any miner holding a certificate of competency and
qualification may have one person working with him or her, and
under his or her supervision and direction, as an apprentice, for the
purpose of learning and being instructed in the duties and calling
of mining. Any mine foreman or fire boss, or assistant mine
foreman or fire boss, may have three persons working with him or
her under his or her supervision and direction, as apprentices, for
the purpose of learning and being instructed in the duties and
calling of mining: Provided, That a mine foreman, assistant mine
foreman, or fire boss supervising apprentices in an area where no
coal is being produced or which is outby the working section may
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have as many as five apprentices under his or her supervision and
direction, as apprentices, for the purpose of learning and being
instructed in the duties and calling of mining or where the operator
is using a production section under program for training of

apprentice miners, approved by the Beoard—of Miner—Training;
Educationand-Certification Board of Coal Mine Health and Safety.

Every apprentice working at a surface mine shall be at all times
under the supervision and control of at least one person who holds
a certificate of competency and qualification.

In all cases, it is the duty of every mine operator who employs
apprentices to ensure that such persons are effectively supervised
and to instruct such persons in safe mining practices. Each
apprentice shall wear a red hat which identifies the apprentice as
such while employed at or near a mine. No person shall be
employed as an apprentice for a period in excess of eight months,
except that in the event of illness or injury, time extensions shall be
permitted as established by the Director of the Office of Miners’
Health, Safety, and Training.

8§22A-8-10. Loss of certification for unlawful trespass.

Upon a conviction under the provisions of 861-3B-6 of this
code, the certification of any person certified under the provision
of 822A-8-1 et seq. of this code, including a safety sensitive
certification issued pursuant to 56 CSR 19, shall be deemed
revoked and person shall be permanently barred from holding a
certification under the provisions of 822A-8-1 et seq. of this code.

CHAPTER 61. CRIMES AND THEIR PUNISHMENT.
ARTICLE 3. CRIMES AGAINST PROPERTY.

861-3-12. Entry of building other than dwelling; entry of
railroad, traction or motorcar, steamboat, or other vessel;
penalties; counts in indictment.

If any person shall, at any time, break and enter, or shall enter

without breaking, any office, shop,—underground—ecoal—mine,

storehouse, warehouse, banking house, or any house or building,
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other than a dwelling house or outhouse adjoining thereto or
occupied therewith, any railroad or traction car, propelled by steam,
electricity or otherwise, any steamboat or other boat or vessel, or any
commercial, industrial or public utility property enclosed by a fence,
wall, or other structure erected with the intent of the property owner
of protecting or securing the area within and its contents from
unauthorized persons, within the jurisdiction of any county in this
state, with intent to commit a felony or any larceny, he or she shall
be deemed guilty of a felony and, upon conviction, shall be confined
in a state correctional facility not less than one nor more than 10
years. And if any person shall, at any time, break and enter, or shall
enter without breaking, any automobile, motorcar, or bus, with like
intent, within the jurisdiction of any county in this state, he or she
shall be guilty of a misdemeanor and, upon conviction, shall be
confined in jail not less than two nor more than 12 months and be
fined not exceeding $100.

An indictment for burglary may contain one or more counts for
breaking and entering, or for entering without breaking, the house
or building mentioned in the count for burglary under the
provisions of this section and 861-3-11 of this code.

ARTICLE 3B. TRESPASS.

861-3B-6. Mine trespass; penalties.

(a) A person who willfully enters an underground coal mine,
whether active workings, inactive workings, or abandoned
workings, without permission, is quilty of a felony and, upon
conviction thereof shall be imprisoned in a correctional facility not
less than one year and nor more than 10 years and shall be fined
not less than $5,000 nor more than $10,000: Provided, that for any
conviction pursuant to this subsection, any inactive or abandoned
underground workings must be either: (1) sealed; or (2) clearly
identified by signage at some conspicuous place near the entrance
of the mine that includes a notice that the unauthorized entry into
the mine is a felony criminal offense,

(b) A person who willfully enters a surface coal mine, whether
active workings, inactive workings or abandoned workings,
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without permission, and with the intent to commit a felony or any
larceny, is quilty of a misdemeanor and, upon conviction thereof,
shall be confined in jail not less than one week and not more than
one month and shall be fined not less than $1,000 nor more than
$5,000. For a second conviction, pursuant to this subsection, the
person shall be quilty of a felony and shall be confined in a
correctional facility not less than one year and not more than five
years and shall be fined not less than $5.000 nor more than
$10,000. For a third or subsequent conviction, pursuant to this
subsection, the person shall be quilty of a felony and shall be
confined in a correctional facility not less than five year and not
more than 10 years and shall be fined not less than $10,000, nor
more than $25,000.

(c) If a person violates subsections (a) or (b) of this section, and
during any rescue efforts for any such person, there occurs an
injury that causes substantial physical pain, illness, or any
impairment of physical condition to any person other than himself
or herself, then that person is guilty of a misdemeanor and, upon
conviction thereof, shall be confined in jail for not less than one
week and not more than one year and shall be fined not less than
$1,000 nor more than $5,000: Provided, That such jail term shall
include actual confinement of not less than seven days.

(d) If a person violates subsections (a) or (b) of this section, and
during any rescue efforts for any such person, there occurs an
injury that creates a substantial risk of death, causes serious or
prolonged disfigurement, prolonged impairment of health, or
prolonged loss or impairment of the function of any bodily organ
to any person other than himself or herself, then that person is
guilty of a felony and, upon conviction thereof, shall be imprisoned
in a correctional facility for not less than two nor more than 10
years and shall be fined not less than $5,000 nor more than
$10,000.

(e) If a person violates subsections (a) or (b) of this section, and
during any rescue efforts of such person, the death of any other
person occurs, then that person is quilty of a felony and, upon
conviction thereof, shall be imprisoned in a correctional facility for
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not less than three nor more than 15 years and shall be fined not
less than $10,000 nor more than $25,000.

(f)_Notwithstanding and in addition to any other penalties
provided by law, any person who performs or causes damage to
property in the course of a willful trespass in violation of this
section is liable to the property owner in the amount of twice the
amount of such damage.

99 ¢ 99 ¢

(2) The terms “mine”. “active workings”. “inactive workings.,”
and “abandoned workings” have the same meaning ascribed to
such terms as set forth in §22A-1-2 of this code.

(h) Nothing in this section shall be construed to prevent lawful
assembly and petition for the lawful redress of grievances, during
any dispute, including, but not limited to, activities protected by
the West Virginia Constitution or the United States Constitution or
any statute of this state or the United States.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Senate Bill 635—A Bill to amend and reenact §5B-2A-5,
85B-2A-6, §5B-2A-8, and 85B-2A-9 of the Code of West Virginia,
1931, as amended; to amend said code by adding thereto three new
sections, designated §11-28-1, 8§11-28-2, and §11-28-3; to amend
and reenact §22-3-14 of said code; to amend and reenact 822-11-10
of said code; to amend and reenact 822-30-3 and 822-30-24 of said
code; to amend and reenact 822A-1-21 and 822A-1-35 of said code;
to amend said code by adding thereto two new sections, designated
822A-1-43 and §822A-1-44; to amend and reenact 822A-1A-1 and
822A-1A-2 of said code; to amend and reenact 822A-2-2, 822A-2-
12, and 822A-2-13 of said code; to amend said code by adding
thereto a new section, designated, §822A-2-80; to amend and reenact
822A-2A-405 of said code; to amend and reenact §22A-8-5 of said
code; to amend said code by adding thereto a new section,
designated 822A-8-10; to amend and reenact 861-3-12 of said code;
and to amend said code by adding thereto a new section, designated
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861-3B-6, all relating generally to coal mining activities; eliminating
the requirement for submission of the community impact statement;
requiring review of new mining activity for submission to the Office
of Coalfield Community Development; eliminating requirements for
submission of certain additional information; requiring the
submission of certain information related to land and infrastructure
needs upon request of the Office of Coalfield Community
Development; requiring and authorizing the Secretary of the
Department of Environmental Protection to promulgate rules
relating to mine subsidence protection for dwelling owners; creating
a tax credit for post coal mine development; authorizing the
Secretary of the Department of Environmental Protection to
promulgate rules for permit modification and renewal fees for
surface mining operations pursuant to the Water Pollution Control
Act; authorizing the Secretary of the Department of Environmental
Protection to promulgate rules relating to exemptions pursuant to the
Aboveground Storage Tank Act; requiring a miner who was issued
an assessment to either pay the fine or appeal a violation within 30
days; requiring the Office of Miners’ Health, Safety, and Training
Mine Rescue Team be provided to a coal operation where the
operation has no mine rescue team available within one hour’s drive;
permitting employers to drug test an employee involved in an
accident that results in physical injuries or damage to equipment or
property; requiring miners testing positive for drug use to undergo a
mandatory minimum six-month suspension; eliminating timing
requirements for submission of a detailed mine ventilation plan to
the Director of the Office of Miners’ Health, Safety, and Training;
authorizing the Director of the Office of Miners’ Health, Safety, and
Training to promulgate emergency rules for establishing a course of
instruction for apprentice miners; requiring apprentice miners to
work 90 days in a mine within sight and sound of a mine foreman or
assistant foreman; permitting the Director of the Office of Miners’
Health, Safety, and Training to decertify miners who fail to perform
daily examinations; allowing the Director of the Office of Miners’
Health, Safety, and Training to use the employer’s tracking data of
the designated daily examiner; authorizing the Director of the Office
of Miners’ Health, Safety, and Training to promulgate rules
generally; amending standards for controlling and monitoring
exhaust gases for diesel-powered underground coal mining
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equipment; allowing certified competent miners to supervise up to
two apprentice miners; holding mine owners, the state, and person
or entities engaged in rescue operations harmless for injury or death;
authorizing a temporary exemption from environmental regulations
during rescue operations; revoking certifications of persons
convicted of mine trespass; removing underground coal mines from
those places subject to the crime of unlawful entry of building other
than a dwelling; creating the new criminal misdemeanor and felony
offenses of mine trespass; establishing penalties for mine trespass
including enhanced penalties for bodily injury or death during rescue
operations; authorizing increased liability for damages caused
during a mine trespass; and exempting lawful activities under the
West Virginia and United States Constitutions, and state and federal
law from the operation of the mine trespass criminal statute.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments, as amended.

Engrossed Senate Bill 635, as amended, was then put upon its
passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Lindsay, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—33.

The nays were: None.
Absent: Mann—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. S. B.
635) passed with its Senate amended title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Baldwin, Beach,
Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Lindsay, Maroney, Maynard,
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Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—33.

The nays were: None.
Absent: Mann—1.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. S. B.
635) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, to take effect from passage,
and requested the concurrence of the Senate in the House of
Delegates amendments, as to

Eng. Senate Bill 673, Relating to public higher education
accountability and planning.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

CHAPTER 18B. HIGHER EDUCATION.
ARTICLE 1. GOVERNANCE
§18B-1-2. Definitions.

The following words when used in this chapter and chapter
eighteen-c of this code have the meanings ascribed to them unless
the context clearly indicates a different meaning:
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(1) “Administratively linked community and technical college”
means a state institution of higher education delivering community
and technical college education and programs which has
maintained a contractual agreement to receive essential services
from another accredited state institution of higher education prior
to July 1, 2008;

(2) “Advanced technology center” means a facility established
under the direction of an independent community and technical
college or the council for the purpose of implementing and
delivering education and training programs for high-skill, high-
performance Twenty-first Century workplaces;

(3) “Approve” or “approval”, when used in reference to action
by the Commission or the Council, means action in which the
governance rationale of a governing board under its jurisdiction is
given due consideration, and the action of the Commission is to
additionally establish whether the proposed institutional action is
consistent with law and established policy and is an appropriate
advancement of the public interest;

(4) “Board of visitors” means the advisory board previously
appointed for the West Virginia Graduate College and the advisory
board previously appointed for West Virginia University Institute
of Technology, which provide guidance to the Marshall University
Graduate College and West Virginia University Institute of
Technology, respectively;

(5) “Broker” or “brokering” means serving as an agent on
behalf of students, employers, communities or responsibility areas
to obtain education services not offered at that institution. These
services include courses, degree programs or other services
contracted through an agreement with a provider of education
services either in-state or out-of-state;

(6) “Chancellor” means the Chancellor for Higher Education
where the context refers to a function of the Higher Education
Policy Commission. “Chancellor” means the Chancellor for
Community and Technical College Education where the context
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refers to a function of the West Virginia Council for Community
and Technical College Education;

(7) “Chancellor for Community and Technical College
Education” means the chief executive officer of the West Virginia
Council for Community and Technical College Education
employed pursuant to section three, article two-b of this chapter;

(8) “Chancellor for Higher Education” means the chief
executive officer of the Higher Education Policy Commission
employed pursuant to section five, article one-b of this chapter;

(9) “Collaboration” means entering into an agreement with one
or more providers of education services in order to enhance the
scope, quality or efficiency of education services;

(10) “Community and technical college”, in the singular or
plural, means the free-standing community and technical colleges
and other state institutions of higher education which deliver
community and technical college education. This definition
includes Blue Ridge Community and Technical College,
Bridgemont Community and Technical College, Eastern West
Virginia Community and Technical College, Kanawha Valley
Community and Technical College, Mountwest Community and
Technical College, New River Community and Technical College,
Pierpont Community and Technical College, Southern West
Virginia Community and Technical College, West Virginia
Northern Community and Technical College and West Virginia
University at Parkersburg;

(11) “Community and technical college education” means the
programs, faculty, administration and funding associated with the
delivery of community and technical college education programs;

(12) “Community and technical college education program”
means any college-level course or program beyond the high school
level provided through a public institution of higher education
resulting in or which may result in a two-year associate degree
award including an associate of arts, an associate of science and an
associate of applied science; certificate programs and skill sets;
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developmental education; continuing education; collegiate credit
and noncredit workforce development programs; and transfer and
baccalaureate parallel programs. All programs are under the
jurisdiction of the council. Any reference to “post-secondary
vocational education programs” means community and technical
college education programs as defined in this subsection;

(13) “Confirm” or “confirmation”, when used in reference to
action by the Commission, means action in which substantial
deference is allocated to the governing authority of a governing
board under its jurisdiction and the action of the Commission is to
review whether the proposed institutional action is consistent with
law and established policy;

(14) “Council” means the West Virginia Council for
Community and Technical College Education created by article
two-b of this chapter;

(15) “Dual credit course” or “dual enrollment course” means a
credit-bearing college-level course offered in a high school by a
state institution of higher education for high school students in
which the students are concurrently enrolled and receiving credit
at the secondary level.

(16) “Essential conditions” means those conditions which shall
be met by community and technical colleges as provided in section
three, article three-c of this chapter;

(17) “Exempted schools” means West Virginia University,
including West Virginia University Potomac State College and
West Virginia University Institute of Technology; Marshall
University; Fairmont State University; Shepherd University; and
the West Virginia School of Osteopathic Medicine;

(18) “Free-standing community and technical colleges” means
Southern West Virginia Community and Technical College, West
Virginia Northern Community and Technical College, and Eastern
West Virginia Community and Technical College, which may not
be operated as branches or off-campus locations of any other state
institution of higher education;
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(19) “Governing boards” or “boards” means the institutional
boards of Governors created by section one, article two-a of this
chapter;

(20) “Higher Education Policy Commission”, “Policy
Commission” or “Commission” means the commission created by
section one, article one-b of this chapter;

(21) “Independent community and technical college” means a
state institution of higher education under the jurisdiction of the
council which is independently accredited, is governed by its own
independent governing board, and may not be operated as a branch
or off-campus location of any other state institution of higher
education. This definition includes Blue Ridge Community and
Technical College, Bridgemont Community and Technical
College, Eastern West Virginia Community and Technical
College, Kanawha Valley Community and Technical College,
Mountwest Community and Technical College, New River
Community and Technical College, Pierpont Community and
Technical College, Southern West Virginia Community and
Technical College, West Virginia Northern Community and
Technical College, and West Virginia University at Parkersburg;

(22) “Institutional compact” means the compact developed by
a state institution of higher education, consistent with the public
policy agenda for higher education;

(23) “Institutional operating budget” or “operating budget”
means for any fiscal year an institution’s total unrestricted
education and general funding from all sources, including, but not
limited to, tuition and fees and legislative appropriation, and any
adjustments to that funding as approved by the commission or
council based on comparisons with peer institutions or to reflect
consistent components of peer operating budgets;

(24) “Rule” or “rules” means a regulation, standard, policy or
interpretation of general application and future effect;

(25) “Sponsoring institution” means a state institution of higher
education that maintained an administrative link to a community



2019] JOURNAL OF THE SENATE 2549

and technical college providing essential services prior to July 1,
2008. This definition includes institutions whose governing boards
had under their jurisdiction a community and technical college,
regional campus or a division delivering community and technical
college education and programs;

(26) “State college and university” means Bluefield State
College, Concord University, Fairmont State University, Glenville
State College, Shepherd University, West Liberty University or
West Virginia State University;

(27) “State institution of higher education” means any
university, college or community and technical college under the
jurisdiction of a governing board as that term is defined in this
section;

(28) “Statewide network of independently accredited
community and technical colleges” or “community and technical
college network” means the state institutions of higher education
under the jurisdiction of the West Virginia Council for Community
and Technical College Education which are independently
accredited, each governed by its own independent governing board,
and each having a core mission of providing affordable access to
and delivering high quality community and technical education in
every region of the state; and

(29) “Vice Chancellor for Administration” means the person
employed in accordance with section two, article four of this
chapter. Any reference in this chapter or chapter eighteen-c of this
code to “Senior Administrator” means Vice Chancellor for
Administration.

CHAPTER 18B. HIGHER EDUCATION.
ARTICLE 1D. HIGHER EDUCATION ACCOUNTABILITY.

818B-1D-1. Master plan repealed; accountability system
continued.

(a) The Legislature finds that:
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(1) Accountability and strategic planning are valuable and
necessary components of establishing and achieving goals for
higher education in this state and fulfilling missions of the
institutions;

(2) To be most effective and efficient, the accountability and
strategic planning process should be coordinated, streamlined, and
nonduplicative; and

(3) Redundant reporting requirements exist in the
accountability and strategic planning process which serve to waste
scarce resources and decrease efficiency.

(b) It is the intent of the Legislature that the accountability and
strategic planning process for public higher education in this state
continues in a unified and comprehensive manner while utilizing
the resources of the higher education systems in an economical and
efficient manner. To that end:

(1) The requirement for a statewide master plan for public
higher education is repealed, and any provision of this code
regarding the plan is void and of no effect;

(2) The requirements for state and institutional compacts for
public higher education are repealed, and any provision of this code
regarding the compacts are void and of no effect; and

(3) When collecting data from an institution, the commission
and council first shall consider data generated from the unit-record
student, reqistration, course and personnel files, the audited
financial statements, and any source previously submitted formally
to the commission or council from which the requested data may
be obtained, so long as the data or information available through
these sources reflects the most current reporting period.

§18B-1D-2. Definitions.

[Repealed]
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818B-1D-3. State vision for public higher education; findings;
establishment of objectives.

[Repealed]

818B-1D-4. Responsibilities of Higher Education Policy
Commission and Council for Community and Technical
College Education; development of public policy agendas;
reports; institutional responsibilities.

[Repealed.]
818B-1D-5. Master plans; reports; approval process.
[Repealed]

818B-1D-8. Institutional-and-system-repert-cards Publication

of institution and system data.

(a) The purpose of the institutional and statewide report-cards
data reporting system is to make information available through the
official websites of the commission and council to parents,

students, faculty, staff, state policymakers, and the general public
on the quality and performance of public higher education. Fhe

focus of the report cards is to determine annual progress of the

(b) The information eentathed—inr—the—repert—eards provided

through the reporting system shall be consistent and comparable
between and among state institutions of higher education. If
applicable, the information shall allow for easy comparison with
higher education-related data collected and disseminated by the
Southern Regional Education Board, the United States Department
of Education and other education data-gathering and data-
disseminating organizations upon which state policymakers
frequently rely in setting policy.
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(c) The rules required by subseetion{c)—section-one—of this

article shall provide for the collection, analysis, and dissemination
of information on the performance of the state institutions of higher
education, including health sciences education, in relation to the
findings, goals, and objectives set forth in this article and §18B-1-

1a of this code and%hes&eentau%m%he%tatemd&nmstepplans

(1) The objective of this portion of the rule is to ensure that the
Legislative Oversight Commission on Education Accountability
and others identified in subsection (a) of this section are provided
with full and accurate information while minimizing the
institutional burden of recordkeeping and reporting.

(2) This portion of the rule shall identify various indicators of
student and institutional performance that, at a minimum, must be
reported annually, set forth general guidelines for the collection
and reporting of data, and provide for the preparation printing-and
distribution-of report-cards-under-this-seetion and publication of the

statewide data and reports.

{d) The repert-eards statewide annual report shall be analysis-

driven, rather than simply data-driven, and shall present
information in a format that can inform education policymaking.
Fhey-shat-nclude-an-executive-summary-which-outhnes 1t shall
outline significant trends, identifies identify major areas of
concern, and diseusses discuss progress toward meeting state and
system goals and objectives. Fhey It shall be brief and concise,
reportlng required mformatlon in nontechnlcal language. Any

{&) (d) The statewide reperteard data reporting system shall
include the data for each separately listed, applicable indicator
identified in the rule promulgated pursuant to subsection (c) of this
section and the aggregate of the data for all public institutions of
higher education.
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H-TFhe (e) A statewide annual report eard shall be prepared
using actual institutional, state, regional, and national data, as
applicable and available, indicating the present performance of the
individual institutions, the governing boards, and the state systems
of higher education. The statewide report eards shall be based upon
information for the current school year or for the most recent
school year for which the information is available, in which case
the year shall be clearly noted.

{g) (f) The president or chief executive officer of each state
institution of higher education shall prepare and submit annually
all requested data to the commission at the times established by the
commission.

) () The higher education central office staff, under the
direction of the vice chancellor for administration, shall provide
technical assistance to each institution and governing board in data
collection and reporting and is responsible for assembling the
statewide annual report eard from information submitted by each
governing board.

¢ (h) Current data shall be published to the statewide data
reporting system prior to January 1 annually. The statewide annual
report shall be completed and disseminated with copies to the
Legislative Oversight Commission on Education Accountability
prior to January 1 ef-each—year annually, and the staff of the
commission and the council shall prepare a report highlighting
specifically the trends, progress toward meeting goals and
objectives, and major areas of concern for public higher education,
including medical education, for presentation to the Legislative
Oversight Commission on Education Accountability annually at

the interim meetings in January. 2009,and-annuathy-thereafter:
{}) For a reasonable fee
(i) The vice chancellor for administration shall make eopies a
digital copy of the stateW|de annual report e&rels—mel%ag—any

requesung—them avallable to the oubllc for download from the

official websites of the commission and council.
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ARTICLE 7. PERSONNEL GENERALLY.
818B-7-8. Reporting.
[Repealed]

CHAPTER 18C. STUDENT LOANS; SCHOLARSHIPS
AND STATE AID.

ARTICLE 1. FINANCIAL ASSISTANCE GENERALLY.

818C-1-1. Legislative findings; purpose; administration
generally; reporting.

(a) The Legislature makes the following findings:

(1) Although enrollments in institutions of higher education in
this state and throughout the nation continue to increase at a rapid
pace, West Virginia has not developed sufficiently the state’s
human talent and resources because many able, but needy, students
are not able to finance a higher education program;

(2) The state can achieve its full economic and social potential
only when the following elements are in place:

(A) Every individual has the opportunity to contribute to the
full extent of his or her capability; and

(B) The state assists in removing financial barriers to the
individual’s education goals that remain after he or she has used all
resources and work opportunities available;

(b) The ultimate state goal in providing student financial aid is
to create a culture that values education, to improve the quality of
the workforce, and to enhance the quality of life for the citizens of
West Virginia.

(c) The vice chancellor for administration has a ministerial duty
to administer, oversee, and monitor all state and federal student
financial aid programs administered at the state level in accordance
with established rules under the direction of the commission and
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council and in consultation with the Higher Education Student
Financial Aid Advisory Board.

(d) These programs include, but are not limited to, the
following programs:

(1) The Guaranteed Student Loan Program, which may be
administered by a private nonprofit agency;

(2) The Medical Student Loan Program;
(3) The Underwood-Smith Teacher Scholarship Program;

(4) The Engineering, Science and Technology Scholarship
Program;

(5) The West Virginia Higher Education Grant Program;

(6) The Higher Education Adult Part-Time Student Grant
Program;

(7) The West Virginia Providing Real Opportunities for
Maximizing In-State Student Excellence (PROMISE) Scholarship
Program;

(8) The Higher Education Student Assistance Loan Program

established pursuant to article-twenty-two-d-chaptereighteen 818-
22D-1 et seq. of this code;

(9) The West Virginia College Prepaid Tuition and Savings

Program established pursuant to article—thirty—chapter—eighteen
818-30-1 et seq. of this code, which is administered by the state

Treasurer;

(10) The state aid programs for students of optometry, pursuant
to article-three 818C-3-1 et seq. of this ehapter code;

(11) The state aid programs for students of veterinary medicine

pursuant to section-six-a—article-eleven,-chaptereighteen §18-11-

6a of this code;
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(12) Any reciprocal program and contract program for student
aid established pursuant to seetions-three—and-four—article—four;

chaptereighteen-b §18B-4-3 and 8§18B-4-4 of this code;

(13) Any other state-level student aid programs in this code;
and

(14) Any federal grant or contract student assistance or support
programs administered at the state level.

(e) Notwithstanding any provision of this chapter to the
contrary, the Vice Chancellor for Administration shall prepare—a
single,—comprehensive—repert publish comprehensive data to the
official websites of the commission and council regarding the
implementation of the financial aid programs identified in
subsection (d) of this section which are administered under his or
her supervision. Fhe A concise summary report shall be provided
to the commission and the council and shall be presented to the
Legislative Oversight Commission on Education Accountability
no later than Nevember-30,-2009-and-annualhy-thereafter January

1 annually. The report shall address all financial aid issues for
which reports are required in this code, as well as any findings and
recommendations.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Senate Bill 673—A Bill to repeal §18B-1D-2, §18B-1D-
3, 818B-1D-4, and §18B-1D-5 of the Code of West Virginia, 1931,
as amended; to repeal 818B-7-8 of said code; to amend and reenact
818B-1D-1 and §18B-1D-8 of said code; and to amend and reenact
818C-1-1 of said code, all relating to public higher education
governance, accountability and planning; changing the definition
of exempted schools; ensuring efficiency in planning and
accountability; modifying the data collection and reporting
processes; eliminating the requirement for a statewide master plan
for public higher education; eliminating the requirement for state
and institutional compacts for public higher education; eliminating



2019] JOURNAL OF THE SENATE 2557

the requirement for a human resources report card for public higher
education; modifying the reporting methods for certain
institutional and statewide reports; modifying the reporting method
for the student financial aid report card for public higher education;
and continuing the accountability system for public higher
education.

On motion of Senator Takubo, the Senate refused to concur in
the foregoing House amendments to the bill (Eng. S. B. 673) and
requested the House of Delegates to recede therefrom.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

The Senate again proceeded to the eighth order of business, the
next bill coming up in numerical sequence being

Eng. House Bill 2209, Allowing military veterans who meet
certain qualifications to qualify for examination for license as an
emergency medical technician.

On third reading, coming up in regular order, was read a third
time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Lindsay, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—33.

The nays were: None.
Absent: Mann—1.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
2209) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.
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Eng. Com. Sub. for House Bill 2378, Relating generally to
grounds for revocation of a teaching certificate.

On third reading, coming up in regular order, was reported by
the Clerk.

On motion of Senator Rucker, the Senate reconsidered the vote
by which on yesterday, Thursday, March 7, 2019, it adopted the
Education committee amendments to the bill (shown in the Senate
Journal of that day, page 2191).

The vote thereon having been reconsidered,

The question again being on the adoption of the Education
committee amendments to the bill.

Thereafter, at the request of Senator Rucker, as chair of the
Committee on Education, and by unanimous consent, the
Education committee amendments to the bill were withdrawn.

Having been engrossed, the bill (Eng. Com. Sub. for H. B.
2378) was then read a third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Lindsay, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—33.

The nays were: None.
Absent: Mann—1.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2378) passed.

At the request of Senator Rucker, as chair of the Committee on
Education, and by unanimous consent, the unreported Education
committee amendment to the title of the bill was withdrawn.
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Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

At the request of Senator Trump, unanimous consent being
granted, Senator Trump announced a meeting of the committee of
conference on Engrossed Committee Substitute for Senate Bill
295.

Eng. Com. Sub. for House Bill 2396, West Virginia Fresh
Food Act.

On third reading, coming up in regular order, was read a third
time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Lindsay, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—33.

The nays were: None.
Absent: Mann—1.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2396) passed.

The following amendment to the title of the bill, from the
Committee on Agriculture and Rural Development, was reported
by the Clerk and adopted:

Eng. Com. Sub. for House Bill 2396—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto a new
article, designated 819-37-1, 819-37-2, and 8§19-37-3, all relating
to requiring all state-funded institutions to purchase a minimum of
five percent of fresh produce, meat and poultry products from in-
state producers if available; providing legislative findings and
purpose; and establishing rule-making authority and enforcement
authority.
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Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. House Bill 2412, Relating to criminal acts concerning
government procurement of commodities and services.

On third reading, coming up in regular order, was read a third
time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Lindsay, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—33.

The nays were: None.
Absent: Mann—1.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
2412) passed.

The following amendment to the title of the bill, from the
Committee on the Judiciary, was reported by the Clerk and
adopted:

Eng. House Bill 2412—A Bill to repeal 85A-3-28, 85A-3-30,
and 85A-3-31 of the Code of West Virginia, 1931, as amended; and
to amend said code by adding thereto a new article, designated 861-
5B-1, 861-5B-2, and 861-5B-3, all relating to state purchasing;
moving and modifying certain criminal provisions relating to
government procurement from chapter 5A of the code to chapter
61; defining terms; prohibiting persons purchasing commodities
and services for a governmental entity from having an interest in
entities selling or contracting to sell commodities or services to a
governmental entity; prohibiting persons purchasing commodities
or services for a governmental entity from accepting things of value
from persons selling, attempting to sell, or contracting to sell
commodities or services to a governmental entity; prohibiting
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persons or entities attempting to sell or selling commodities to a
governmental entity from offering anything of value to the person
acting as a governmental entity’s agent; prohibiting delivery and
acceptance of inferior commaodities or services, authorizing change
orders made in good faith from prohibited conduct; creating
exceptions to prohibited conduct consistent with state ethics law;
and establishing criminal penalties.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 2422, Relating to the time for
the observation of “Celebrate Freedom Week”.

On third reading, coming up in regular order, was read a third
time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Lindsay, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—33.

The nays were: None.
Absent: Mann—1.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2422) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. Com. Sub. for House Bill 2486, Using records of
criminal conviction to disqualify a person from receiving a license
for a profession or occupation.

On third reading, coming up in regular order, was read a third
time and put upon its passage.
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On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Lindsay, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Trump, Unger, Weld, Woelfel,
and Carmichael (Mr. President)—32.

The nays were: Tarr—1.
Absent: Mann—1.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2486) passed.

The following amendment to the title of the bill, from the
Committee on the Judiciary, was reported by the Clerk and
adopted:

Eng. Com. Sub. for House Bill 2486—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto a new
section, designated 830-1-22; and to amend and reenact 830-5-11,
830-5-11a, §30-10-8, 830-10-10, §30-13A-9, 830-13A-12, §30-
14-11, 830-20-8, §30-20-10, §30-21-7, 830-22-10, 830-23-9, §30-
23-15, §30-23-17, 830-23-20, 8§30-25-8, §30-26-5, §30-26-13,
§30-30-8, 830-30-10, §30-30-12, §30-30-14, §30-30-26, §30-31-8,
830-31-9, §30-38-12 and 830-39-6 of said code, all relating to the
use of post-criminal conduct in professional and occupational
initial licensure decision making; creating a rational nexus
requirement between prior criminal conduct and initial licensure
decision making; removing offenses of moral turpitude as to basis
for license denial; authorizing persons to petition licensure boards
for a determination as to whether a person’s criminal record
precludes licensure; limiting licensure disqualification.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 2524, Permitting a pharmacist
to convert prescriptions authorizing refills under certain
circumstances.
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On third reading, coming up in regular order, was read a third
time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Lindsay, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—33.

The nays were: None.
Absent: Mann—1.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2524) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 2541, Requiring certain safety
measures be taken at public schools.

On third reading, coming up in regular order, was read a third
time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Baldwin,
Beach, Blair, Boley, Boso, Clements, Cline, Facemire, Hamilton,
Hardesty, Ihlenfeld, Jeffries, Lindsay, Maroney, Maynard,
Palumbo, Plymale, Prezioso, Roberts, Romano, Rucker, Smith,
Stollings, Swope, Sypolt, Takubo, Tarr, Trump, Unger, Weld,
Woelfel, and Carmichael (Mr. President)—33.

The nays were: None.
Absent: Mann—1.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2541) passed with its title.
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Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request conc