JOURNAL
of

THE SENATE
State of West Virginia

EIGHTY-SIXTH LEGISLATURE

Regular Sixty-Day Session, 2023
First Extraordinary Session, 2023

VOLUME Il

NOTE: The third volume continues with Journal proceedings
proper (page 2519) of March 10 through March 11, the date of final
adjournment; followed by the Appendix consisting of remarks of
members during the Regular Session, 2023; History of Bills and
Resolutions of both houses considered by the Senate; a Topical Index
of all Senate bills introduced; and the Index of the Official Journal.

The remainder of this volume consists of the Journal proceedings
proper, together with the Appendix and Index for the same of the First
Extraordinary Session (August 6-8, 2023).






2023] JOURNAL OF THE SENATE 2519

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3108) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3108) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. House Bill 3509, Making a supplementary appropriation
to Miscellaneous Boards and Commissions, Public Service
Commission — Consumer Advocate Fund.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.
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On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3509) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3509) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. House Bill 3513, Making a supplementary appropriation
to the Department of Homeland Security, Division of Corrections
and Rehabilitation — Regional Jail and Correctional Facility
Authority.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.
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On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: None.
Absent: Chapman, Jeffries, and Karnes—3.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3513) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Clements, Deeds, Grady, Hamilton, Hunt, Maroney,
Martin, Maynard, Nelson, Oliverio, Phillips, Plymale, Queen,
Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo, Tarr,
Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: None.
Absent: Chapman, Jeffries, and Karnes—3.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3513) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. House Bill 3515, Making a supplementary appropriation
to the Department of Veterans' Assistance, Veterans' Facilities
Support Fund.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.
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On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3515) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3515) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. House Bill 3518, Making a supplementary appropriation
to the Department of Agriculture.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.



2023] JOURNAL OF THE SENATE 2523

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3518) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3518) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. House Bill 3524, Making a supplementary appropriation
to the Department of Agriculture — West Virginia Spay Neuter
Assistance Fund.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.
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On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3524) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3524) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. House Bill 3526, Making a supplementary appropriation
to Miscellaneous Boards and Commissions, Public Service
Commission.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.
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On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3526) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3526) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. House Bill 3552, Relating to per diem jail costs.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Clements, Deeds, Grady, Hamilton, Hunt, Maroney,
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Martin, Maynard, Nelson, Oliverio, Phillips, Plymale, Queen,
Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo, Tarr,
Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—30.

The nays were: Caputo and Chapman—-2.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
3552) passed.

The following amendment to the title of the bill, from the
Committee on Government Organization, was reported by the
Clerk and adopted:

Eng. House Bill 3552—A Bill to amend and reenact §15A-3-
16 of the Code of West Virginia, 1931, as amended, relating to per
diem jail costs; providing authority for counties to seek
reimbursement from certain municipalities for certain per diem
costs; providing for the payment of housing and maintenance of
inmates; setting a per day, per inmate base rate for payments;
establishing a means of calculating fees; providing for a reduced
rate in certain circumstances; providing for an enhanced rate in
certain circumstances; providing for recalculation every decennial;
requiring publication on the agency webpage; establishing an
effective date; providing for official and personal liability for
payment; and providing for an exception to personal liability.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Pending announcement of a meeting of the Committee on
Rules,

On motion of Senator Takubo, at 12:59 p.m., the Senate
recessed until 2 p.m. today.
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The Senate reconvened at 2:40 p.m. and, at the request of
Senator Takubo, unanimous consent being granted, returned to the
second order of business and the introduction of guests.

Senator Takubo announced that in the meeting previously held,
the Committee on Rules, in accordance with Rule 17 of the Rules
of the Senate, had placed consideration of Engrossed Committee
Substitute for House Bill 3147, Engrossed House Bill 3432,
Engrossed Committee Substitute for House Bill 3270,
Engrossed Committee Substitute for House Bill 2436,
Engrossed Committee Substitute for House Bill 3303,
Engrossed Committee Substitute for House Bill 3153,
Engrossed Committee Substitute for House Bill 3135,
Engrossed House Bill 3203, Engrossed Committee Substitute
for House Bill 3311, Engrossed Committee Substitute for
House Bill 3313, Engrossed Committee Substitute for House
Bill 3315, Engrossed House Bill 3560, Engrossed House Bill
2939, and Engrossed House Bill 3360 preceding consideration of
all other bills on today's third reading calendar.

The Senate again proceeded to the eighth order of business.

Eng. Com. Sub. for House Bill 3147, To create the Upper
Ohio Valley Trail Network.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.

Absent: Jeffries and Karnes—2.
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So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3147) passed.

The following amendment to the title of the bill, from the
Committee on the Judiciary, was reported by the Clerk and
adopted:

Eng. Com. Sub. for House Bill 3147—A Bill to amend and
reenact §20-17A-1 and §20-17A-2 of the Code of West Virginia,
1931, as amended; and to amend said code by adding thereto a new
article, designated §20-17B-1, §20-17B-2, §20-17B-3, §20-17B-4,
and §20-17B-5, all relating to the expansion of the Mountaineer
Trail Network Recreation Authority and the creation of the Upper
Ohio Valley Trail Network Recreation Authority; providing for
legislative findings and purposes; providing for interconnection of
recreational trail networks; providing for the creation of the Upper
Ohio Valley Trail Network Recreation Authority and the
establishment of the recreation area; providing recreational
purposes; providing for a governing body and expenses; and
providing for protection for private landowners.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. House Bill 3432, Relating to statutory construction.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.

Absent: Jeffries and Karnes—2.
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So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
3432) passed.

The following amendment to the title of the bill, from the
Committee on the Judiciary, was reported by the Clerk and
adopted:

Eng. House Bill 3432—A Bill to amend and reenact §2-2-10
and §2-2-12 of the Code of West Virginia, 1931, as amended; and
to amend and reenact §4-1-13 of said code, all relating to statutory
construction generally; defining terms; clarifying that where two
bills affecting the same section of code pass the Legislature in the
same session, the later passed version controls; and clarifying the
authority of the legislative clerks.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3432) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 3270, To amend the deliberate
intent statute to limit noneconomic damages to $500,000.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.
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Pending discussion,

The question being "Shall Engrossed Committee Substitute for
House Bill 3270 pass?"

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Clements, Deeds, Grady, Hunt, Maroney, Maynard, Nelson,
Oliverio, Phillips, Plymale, Queen, Roberts, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woodrum, and Blair (Mr.
President)—24.

The nays were: Caputo, Chapman, Hamilton, Martin, Rucker,
Smith, Stover, and Woelfel—S8.

Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3270) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. Com. Sub. for House Bill 2436, Relating to the
implementation of an acuity-based patient classification system.

On third reading, coming up out of regular order, with the
unreported Health and Human Resources committee amendment
pending, and with the right having been granted on yesterday,
Thursday, March 9, 2023, for further amendments to be received
on third reading, was read a third time.

At the request of Senator Maroney, as chair of the Committee
on Health and Human Resources, and by unanimous consent, the
unreported Health and Human Resources committee amendment to
the bill was withdrawn.

On motion of Senator Maroney, the following amendment to
the bill was reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:
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CHAPTER 16. PUBLIC HEALTH.
ARTICLE 5B. HOSPITALS AND SIMILAR INSTITUTIONS.

§16-5B-20. Patient safety and transparency.

(a) As used in this section:

"Acuity-based patient classification system" means a set of
criteria_based on scientific data that acts as a measurement
instrument which predicts registered nursing care requirements for
individual patients based on severity of patient illness, need for
specialized equipment and technology, intensity of nursing
interventions required, and the complexity of clinical nursing
judgment needed to design, implement and evaluate the patient's
nursing_care plan consistent with professional standards of care.
The acuity system criteria shall take into consideration the patient
care _services provided by registered nurses, licensed practical
nurses and other health care personnel.

"Competency" means those observable and measurable
knowledge, skills, abilities and personal attributes, as determined
by the facility, that demonstrate a nurse's ability to safely perform
expected nursing duties of a unit.

"Direct-care registered nurse" means a registered nurse, who is
a _member of the facility's staff, has no management role or
responsibility, and accepts direct responsibility and accountability
to carry out medical regimens, nursing or other bedside care for

patients.

"Facility" means a hospital, licensed pursuant to the provisions
of this article, a licensed private or state-owned and operated
general acute-care hospital, an acute psychiatric hospital, or any
acute-care unit within a state operated facility.

"Nursing care" means care which falls within the scope of
practice, as provided §30-7-1 et seq. of this code.
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"Orientation" means the process that the facility develops to
provide initial training and information to clinical staff relative to
job responsibilities and the organization's mission and goals.

"Unit" means those areas of the hospital organization not
considered departments which provide specialized patient care.

"Unit Nurse Staffing Committee" means a committee made up
of facility employees which includes a minimum of 51 percent of
direct-care registered nurses who regularly provide direct nursing
care to patients on the unit of the facility for which the nurse
staffing plan is developed.

(b) The Legislature finds that to better improve the quality and
efficiency of health care and to better facilitate planning for future
states of emergency in West Virginia, a comprehensive system for
nurses should be established to create staffing plans to ensure
facilities are adequately staffed to handle the daily workload that
may accompany a state of emergency. Further, the Legislature
finds that nurses in West Virginia fall under the definition of
"critical infrastructure," and by establishing a comprehensive
staffing plan, West Virginia will be better equipped to deal with
employment and staffing issues associated with higher acuity
treatment in facilities. Additionally, the Legislature finds that
based upon the nature of the acuity-based patient classification
system it relies upon confidential patient information to generate a
staffing plan model and therefore both the classification system and
the staffing plan are considered confidential records as defined in
§30-3C-3 of this code and are therefore not subject to discovery in
any civil action or administrative proceeding.

(c) A facility shall:

(1) Develop, by July 1. 2024, an acuity-based patient
classification system to be used to establish the staffing plan to be
used for each unit;

(2) Direct each unit nurse staffing committee to annually
review the facility's current acuity-based patient classification




2023] JOURNAL OF THE SENATE 2533

system and submit recommendations to the facility for changes
based on current standards of practice; and

(3) Provide orientation, competency validation, education, and
training programs in accordance with a nationally recognized
accrediting body recognized by the Centers for Medicare and
Medicaid Services or in accordance with the Office of Health
Facility Licensure and Certification. The orientation shall include
providing for orientation of registered nursing staff to assigned
clinical practice areas.

CHAPTER 33. INSURANCE.
ARTICLE 15. ACCIDENT AND SICKNESS INSURANCE.

§33-15-23. Copavments for certain services.

(a) A policy, provision, contract, plan, or agreement subject to
this article may not impose a copayment, coinsurance, or office
visit deductible amount charged to the insured for services
rendered for each date of service by a licensed occupational
therapist, licensed occupational therapist assistant, licensed
speech-language pathologist, licensed speech-language pathologist
assistant, licensed physical therapist, or a licensed physical
therapist assistant that is greater than the copayment, coinsurance,
or office visit deductible amount charged to the insured for the
services of a primary care physician or an osteopathic physician.

(b) The policy, provision, contract, plan, or agreement shall
clearly state the availability of occupational therapy, speech-
language therapy. and physical therapy coverage and all related
limitations, conditions, and exclusions.

ARTICLE 16. GROUP ACCIDENT AND SICKNESS
INSURANCE.

§33-16-19. Copavments for certain services.

(a) A group health plan, health benefit plan or network plan
subject to this article may not impose a copayment, coinsurance, or
office visit deductible amount charged to the insured for services
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rendered for each date of service by a licensed occupational
therapist, licensed occupational therapist assistant, licensed
speech-language pathologist, licensed speech-language pathologist
assistant, licensed physical therapist, or a licensed physical
therapist assistant that is greater than the copayment, coinsurance,
or office visit deductible amount charged to the insured for the
services of a primary care physician or an osteopathic physician.

(b) The group health plan, health benefit plan or network plan
shall clearly state the availability of occupational therapy, speech-
language therapy, and physical therapy coverage and all related
limitations, conditions, and exclusions.

ARTICLE 24. HOSPITAL SERVICE CORPORATIONS,
MEDICAL SERVICE CORPORATIONS, DENTAL
SERVICE CORPORATIONS AND HEALTH SERVICE
CORPORATIONS.

§33-24-7x. Copavments for certain services.

(a) A policy, provision, contract, plan, or agreement subject to
this article may not impose a copayment, coinsurance, or office
visit deductible amount charged to a subscriber for services
rendered for each date of service by a licensed occupational
therapist, licensed occupational therapist assistant, licensed
speech-language pathologist, licensed speech-language pathologist
assistant, licensed physical therapist, or a licensed physical
therapist assistant that is greater than the copayment, coinsurance,
or office visit deductible amount charged to the subscriber for the
services of a primary care physician or an osteopathic physician.

(b) The policy, provision, contract, plan, or agreement shall
clearly state the availability of occupational therapy., speech-
language therapy, and physical therapy coverage and all related
limitations, conditions, and exclusions.

ARTICLE 25. HEALTH CARE CORPORATIONS.

§33-25-8u. Copayments for certain services.

(a) A policy, provision, contract, plan, or agreement subject to
this article may not impose a copayment, coinsurance, or office
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visit deductible amount charged to a subscriber or member for
services rendered for each date of service by a licensed
occupational therapist, licensed occupational therapist assistant,
licensed speech-language pathologist, licensed speech-language
pathologist assistant, licensed physical therapist, or a licensed
physical therapist assistant that is greater than the copayment,
coinsurance, or office visit deductible amount charged to the
subscriber or member for the services of a primary care physician
or an osteopathic physician.

(b) The policy, provision, contract, plan, or agreement shall
clearly state the availability of occupational therapy., speech-
language therapy, and physical therapy coverage and all related
limitations, conditions, and exclusions.

ARTICLE 25A. HEALTH MAINTENANCE ORGANIZATION
ACT.

§33-25A-8x. Copayments for certain services.

(a) A health maintenance organization issuing coverage in this
state pursuant to the provisions of this article may not impose a
copayment, coinsurance, or office visit deductible amount charged
to a subscriber or member for services rendered for each date of
service by a licensed occupational therapist, licensed occupational
therapist assistant, licensed speech-language pathologist, licensed
speech-pathologist assistant, licensed physical therapist, or a
licensed physical therapist assistant that is greater than the
copayment, coinsurance, or office visit deductible amount charged
to_the subscriber or member for the services of a primary care
physician or an osteopathic physician.

(b) The policy, provision, contract, plan, or agreement subject
to this article shall clearly state the availability of occupational
therapy, speech-language therapy, and physical therapy coverage
and all related limitations, conditions, and exclusions.

On motion of Senator Chapman, the following amendments to
Senator Maroney's amendment to the bill (Eng. Com. Sub. for H.
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B. 2436) were reported by the Clerk and considered
simultaneously:

On page 2, section 20, lines 42-43 by striking out the words
"which is protected information as provided in §29B-1-4(a)(14)";

And,
On page 2, by adding a new subsection "(e)" to read as follows:

(e) The legislature finds that patient care is optimized when
meaningful choice is provided. Therefore, every staffing plan for
each treatment facility shall be posted on a public electronic forum
in an easily searchable and conspicuous manner. The staffing plan
shall contain a summary of the patient and staff ratio so a
meaningful decision of care may be made.

Following discussion,

The question being on the adoption of Senator Chapman's
amendments to Senator Maroney's amendment to the bill, the same
was put and did not prevail.

The question now being on the adoption of Senator Maroney's
amendment to the bill (Eng. Com. Sub. for H. B. 2436).

Senator Martin arose to a point of order that Senator Maroney's
amendment to the bill was not germane.

Thereafter, Senator Martin withdrew his point of order.

Senators Tarr and Smith, respectively, requested rulings from
the Chair as to whether they should be excused from voting under
Rule 43 of the Rules of the Senate.

The Chair replied that any impact on Senators Tarr and Smith
would be as members of a class of persons and that they would be
required to vote.

The question now being on the adoption of Senator Maroney's
amendment to the bill, the same was put and prevailed.
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Engrossed Committee Substitute for House Bill 2436, as just
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Maynard, Nelson, Oliverio, Phillips, Plymale, Queen,
Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo, Tarr,
Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—30.

The nays were: Chapman and Martin—2.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2436) passed.

At the request of Senator Maroney, as chair of the Committee
on Health and Human Resources, and by unanimous consent, the
unreported Health and Human Resources committee amendment to
the title of the bill was withdrawn.

On motion of Senator Maroney, the following amendment to
the title of the bill was reported by the Clerk and adopted:

Eng. Com. Sub. for House Bill 2436—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto a new
section, designated §16-5B-20; by adding thereto a new section,
designated §33-15-23; by adding thereto a new section, designated
§33-16-19; by adding thereto a new section, designated §33-24-7x;
by adding thereto a new section, designated §33-25-8u; and by
adding thereto a new section, designated §33-25A-8x, all relating
to healthcare; defining terms; providing for legislative findings;
providing certain information is not subject to discovery;
establishing a process to develop a plan; providing for training; and
prohibiting an insurer from imposing a copayment, for services
rendered by a licensed occupational therapist, licensed
occupational therapist assistant, licensed speech-language
pathologist, licensed speech-language pathologist assistant,
licensed physical therapist or a licensed physical therapist assistant,
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that is more than a copayment imposed for the services of a primary
care physician or an osteopathic physician.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 3303, Clarifying and
expanding the powers and duties of the director of the Coalfield
Community Development Office.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

Pending discussion,

The question being "Shall Engrossed Committee Substitute for
House Bill 3303 pass?"

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3303) passed.

At the request of Senator Tarr, as chair of the Committee on
Finance, and by unanimous consent, the unreported Finance
committee amendment to the title of the bill was withdrawn.

On motion of Senator Tarr, the following amendment to the
title of the bill was reported by the Clerk and adopted:

Eng. Com. Sub. for House Bill 3303—A Bill to amend and
reenact §5B-2A-4 and§5B-2A-5 of the Code of West Virginia,
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1931, as amended, and by adding thereto a new section, §5B-2A-
14, all relating to the Office of Coalfield Community Development;
continuing the Office of Coalfield Community Development under
the Department of Economic Development; providing that the
Governor appoint and set the salary of the director of the office by
July 1, 2026; providing that funding for position to carry out the
duties of the office shall be as provided by appropriation of the
Legislature; clarifying and providing additional duties, powers, and
responsibilities for the Office of Coalfield Community
Development; and providing a sunset date.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 3153, Relating to distribution
of certain taxes and surcharges to benefit volunteer and part-
volunteer fire departments and emergency medical services
providers.

On third reading, coming up out of regular order, with the
unreported Finance committee amendment pending, and with the
right having been granted on yesterday, Thursday, March 9, 2023,
for further amendments to be received on third reading, was read a
third time.

The following amendment to the bill, from the Committee on
Finance, was reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

CHAPTER 29. MISCELLANEOUS BOARDS AND
OFFICERS.

ARTICLE 3E. FIREWORKS SAFETY.

§29-3E-7. Fireworks safety fee; administration; tax crimes;
collections; remittances; deposits; distributions; rules.

(a) In addition to the sales tax, a fireworks safety fee of 12
percent of all sales is levied on retail sales of consumer fireworks
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in this state. The fee shall be distributed pursuant to the provisions
of this subsection. The fee computation under this subsection shall
be carried to the third decimal place, and the fee rounded up to the
next whole cent whenever the third decimal place is greater than
four and rounded down to the lower whole cent whenever the third
decimal place is four or less.

The State Tax Commissioner shall disburse all proceeds of the
fireworks safety fee into the State Treasury each month in the
following manner:

(1) Seventy-five percent shall be deposited into a special
account in the State Treasury, designated the Veterans' Facility
Support Fund established by the provisions of §9A-1-11 of this
code for expenditure on veterans' programs.

(2) Twenty-five percent shall be deposited into a special
account in the State Treasury, designated the Fire Protection Fund

established-1—§33-3-33—ofthis—eoede and shall be allocated and
distributed m—aeeefd&ﬂe%mth—that—seeﬁeﬁ—te—eaeh—velaﬁ{eekﬁfe

:PF%&S-H-F%F accordmg to the requlrements of §33- 3 33 of this code

(b) A person who purchases consumer fireworks in a retail
transaction shall pay to the retailer the amount of the fee levied by
this section, which fee is added to and constitutes a part of the sale
price and is collectible by the retailer who shall account to the state
for all fees paid by a purchaser. If the retailer fails to collect the fee
or fails to account to the state for the fees paid by a purchaser, then
the retailer is liable for the payment of the fee to the state.

(c) A retailer shall remit to the State Tax Commissioner no later
than 30 days after the end of each preceding month all moneys
collected for such preceding month, pursuant to the requirements
of this section, and shall report such collections on forms and in the
manner prescribed by the State Tax Commissioner.

(d) All moneys so remitted, net of refunds and adjustments,
shall be paid by the State Tax Commissioner into the funds
specified in this section.
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(e) Each and every provision of the West Virginia Tax Crimes
and Penalties Act set forth §11-9-1 et seq. of this code applies to
the fees imposed pursuant to this article, with like effect as if that
act were applicable only to the fees imposed by this article and
were set forth in extenso in this article.

(f) The State Tax Commissioner shall propose legislative rules
and may promulgate such emergency rules as are necessary to
implement the provisions of this article.

CHAPTER 33. INSURANCE.

ARTICLE 3. LICENSING, FEES, AND TAXATION OF
INSURERS.

§33-3-14d. Additional fire and casualty insurance premium
tax; allocation of proceeds; effective date.

(a) (1) For the purpose of providing additional revenue for
municipal policemen's and firemen's pension and relief funds and
the Teachers Retirement System Reserve Fund and for volunteer
and part-volunteer fire companies and departments, there is hereby
levied and imposed an additional premium tax equal to one percent
of taxable premiums for fire insurance and casualty insurance
policies. For purposes of this section, casualty insurance does not
include insurance on the life of a debtor pursuant to or in
connection with a specific loan or other credit transaction or
insurance on a debtor to provide indemnity for payments becoming
due on a specific loan or other credit transaction while the debtor
is disabled as defined in the policy.

(2) All moneys collected from this additional tax shall be
received by the commissioner and paid by him or her into a special
account in the State Treasury, designated the Municipal Pensions
and Protection Fund, to be allocated as follows: Provided—That-on

or atter January 1. 2010, the commissioner shall pay

(A) Ten percent of the amount collected te shall be deposited
in the Teachers Retirement System Reserve Fund created in §18-
7A-18 of this code:: Provided, That if the Teachers Retirement
System demonstrates an unfunded liability of 20% or less for two
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consecutive vears, the ten percent of the amount collected provided
for in this paragraph shall be deposited instead in the Fire
Protection Fund as provided in paragraph (B) of this subdivision.

(B) Twenty-five percent of the amount collected te shall be
deposited in the Fire Protection Fund created-in-section33-ef-this
article for aleeation distribution by the State Treasurer to volunteer
and part-volunteer fire companies and departments according to the
requirements of §33-3-33 of this code; and

(C) Sixty-five percent of the amount collected by the
commissioner shall be deposited in the Municipal Pensions
Security Fund created in §8-22-18b of this code the-net-proeeeds
of this tax after appropriation thereof by the Legislature is to be
distributed in accordance with the provisions of this section, except
for distribution from proceeds pursuant to §8-22-18a(d) of this
code.

(b) Municipal Pensions Security Fund allocation and
distribution —

(1) Before August 1 of each year, the treasurer of each
municipality in which a municipal policemen's or firemen's
pension and relief fund is established shall report to the State
Freasurer Municipal Pensions Oversight Board the average

monthly number of members who worked at least 100 hours per
month and the average monthly number of retired members of
municipal policemen's or firemen's pension and relief fund or the
Municipal Police Officers and Firefighters Retirement System

durmg the precedlng ﬁscal year Pﬁewded#ha{—begm&mg—m—%

feeewed—by—th%e*lem%ht—beafd—shaﬂ—b%pfewded The reports
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received by the Municipal Pensions Oversight Board shall be
provided annually to the State Treasurer by September 1.

feﬁh—m%h%see&e& Before September 1 of each calendar year, and

after—the MunteipalPenstons—Oversight Board—has—netitiedthe
the Municipal Pensions Oversight Board shall allocate and
authorize for distribution the revenues in the Municipal Pensions
Security Fund which were collected during the preceding calendar
year for the purposes set forth in this section. In any year the
actuarial report required by §8-22-20 of this code indicates no
actuarial deficiency exists in the municipal policemen's or
firemen's pension and relief fund and that no pension funding
revenue bonds of the building commission of such municipality
remain outstanding, no revenues may be allocated from the
Maunieipal Pensions-andProteectionFund-er the Municipal Pensions
Security Fund to that fund. The revenues from the Municipal
Pensions andPreteetion Security Fund shall then be allocated to all
other pension and relief funds which have an actuarial deficiency.
Pension funding revenue bonds include bonds of a municipality's
building commission the net proceeds of which were used to fund
either or both of a municipality's policemen's or firemen's pension
and relief fund or bonds issued to refinance such bonds.
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(3) The Municipal Pensions Oversight Board shall allocate and

distribute th%gfexﬁh—m—ai&meﬂeys—eel-}eeted—pfmsaaﬁt—te a pro rata
share of the tax imposed by this section and earnings and interest

thereon there-shall be-allocated-and-authorizedfor-distribution to

each municipal policemen's or municipal firemen's pension and

relict fund. a pro rata share of the revenues allocated to municipal
policemen's and firemen's penston and reliet funds based on the

corresponding municipality's average number of police officers
and firefighters who worked at least 100 hours per month during
the preceding fiscal year and average monthly number of retired
police officers and firefighters during the preceding fiscal year. For
the purposes of this subsection, the growth in moneys collected and
earnings from the tax collected pursuant to this section is
determined by subtracting the amount of the tax collected during
the fiscal year ending June 30, 1996, from the tax collected during
the fiscal year for which the allocation is being made and interest
thereon. All moneys received by municipal pension and relief
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funds under this section may be expended only for those purposes
described in §8-22-16 through §8-22-28a of this code.
Notwithstanding the foregoing provision of this subdivision, if a
municipality has outstanding pension funding revenue bonds and
continues to pay the normal cost of its policemen's and firemen's
pension and relief funds, then the allocable share of revenues to be
allocated which would otherwise have been allocated to a
municipal policemen's or firemen's pension and relief fund shall
instead be allocated to the trustee of any outstanding pension
funding revenue bonds.

O | Firaficl Reti S | | , :
members-of-the-fire-department: If a municipality has outstanding
pension funding revenue bonds and continues to pay the normal
cost of its policemen's and firemen's pension and relief funds, then
the share that would otherwise be payable to the municipality's
firemen's pension and relief fund pursuant to this subsection shall
be paid to the trustee of such outstanding pension funding revenue

bonds.

&) (4) The allocation and distribution of revenues provided in
this section are subject to the provisions of §8-22-20, §8-15-8a, and

§8-15-8b of satd-chapter this code.
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(c) The Municipal Pensions Oversight Board shall annually

review the investment performance of each municipal policemen's
or firemen's pension and relief fund. If a municipal pension and
relief fund's board fails for three consecutive years to comply with
the investment provisions established by §8-22-22a of this code,
the oversight board may require the municipal policemen's or
firemen's pension and relief fund to invest with the Investment
Management Board to continue to receive its allocation of funds
from the premium tax. If the municipal pension and relief fund fails
to_move its investments to the Investment Management Fund
within the 18-month drawdown period provided in §8-22-19(e) of
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this code, the revenues shall be reallocated to all other municipal
policemen's or firemen's pension and relief funds that have drawn
down 100 percent of their allocations.

§33-3-33. Surcharge on fire and casualty insurance policies to
benefit volunteer and part-volunteer fire departments and
emergency medical services providers; Publiec Empleyees
I \ ] icipal . lans: al
fund-ereated; Fire Protection Fund; allocation of proceeds.
effeetive-date:

(a) For the purposes of this section:

(1) "Full-time paid members" means the members of a fire
department who are compensated to provide services to the
department on a full-time basis and are also members of a
municipal firemen's pension and relief fund or the Municipal Police
Officers and Firefighters Retirement System.
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(2) The "policy surcharge" refers to the surcharge on certain
insurance policies imposed by subsection (b) of this section.

(3) "Volunteer fire departments" or "departments" includes
volunteer and part-volunteer fire departments and companies, as
described in §18-15-1 et seq. of this code.

3} (b) After Deeember34;,2005; For the purpose of providing
additional revenue for volunteer fire departments and part-
volunteerfire-departments emergency medical services providers,
there is hereby authorized and imposed on the policyholder of any
fire insurance policy or casualty insurance policy issued by any
insurer, authorized or unauthorized, or by any risk retention group,
a policy surcharge equal to 8-055% one percent of the taxable
premium for each such policy. The policy surcharge is separate
from and in addition to the tax imposed by §33-3-14d of this code.

) (c) For purposes of this section, casualty insurance may
does not include insurance on the life of a debtor pursuant to or in
connection with a specific loan or other credit transaction or
insurance on a debtor to provide indemnity for payments becoming
due on a specific loan or other credit transaction while the debtor
is disabled as defined in the policy. The policy surcharge may is
not be subject to premium taxes, agent commissions, or any other
assessment against premiums.

&) (d) The policy surcharge imposed by this section shall be
collected and remitted to the commissioner by the insurer, or in the
case of surplus lines coverage, by the surplus lines licensee, or if
the policy is issued by a risk retention group, by the risk retention
group. The amount required to be collected under this section shall
be remitted to the commissioner on a quarterly basis on or before
the 25th day of the month succeeding the end of the quarter in
which they are collected, except for the fourth quarter for which
the surcharge shall be remitted on or before March 1 of the
succeeding year. All money from the policy surcharge shall be
collected by the commissioner, who shall disburse 77.5 percent of
the money received from the surcharge into the Fire Protection
Fund for distribution as provided in subsection (f) of this section.
The commissioner shall disburse 22.5 percent of the money
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received from the surcharge into the Emergency Medical Services
Equipment and Training Fund established in §16-4C-24 of this
code for disbursement in accordance with the provisions of that
section.

te) (e) Any person failing or refusing to collect and remit to the
commissioner any policy surcharge and whose surcharge payments
are not postmarked by the due dates for quarterly filing is liable for
a civil penalty of up to $100 for each day of delinquency, to be
assessed by the commissioner. The commissioner may suspend the
insurer, broker, or risk retention group until all surcharge payments
and penalties are remitted in full to the commissioner.

&) (f) Fire Protection Fund allocation and distribution. —

(1) . . . : .

the—Fire—Protection—Fund- The State Treasurer's Office shall
distribute the net proceeds of this-pertion-ef-the-tax the portion of
the policy surcharge deposited into the Fire Protection Fund
pursuant to §33-3-33 of this code, the amount deposited into the
Fire Protection Fund pursuant to §29-3E-7 of this code, the amount
deposited into the Fire Protection Fund pursuant to §33-3-14d of
this code, and the amount deposited into the Fire Protection Fund
pursuant to §33-12C-7 of this code, and the interest thereon on a
quarterly basis, after appropriation by the Legislature. shall-be

dﬂmb&ted—qaafteﬂy The distributions shall occur on the first day

of the months of January, April, July, and October to each eligible

volunteer fire eompany-or department, en-an-equal-share-basis by
the state Treasurer. After June 30, 2005, the money received from
| | hall be distribited Fodin subdivisi 2
and-(3)-of as provided in this subsection.
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4 (2) Before each distribution date to volunteer fire
compantes—or departments, the State Fire Marshal shall report to
the State Treasurer:

(A) The names and addresses of all volunteer and—part-
volunteer fire eompantes-and departments within the state which
meet met the eligibility requirements established in §8-15-8a of
this code during the preceding quarter:;

(B) The number of volunteer firefighters and the number of
full-time paid members providing services to each volunteer and
part-volunteer department during the preceding quarter; and

(C) A full accounting of each fire department eligible to receive
a distribution under this section's revenues and expenditures for the
last two calendar years.

(3) Each eligible volunteer fire department shall receive an
equal share of the amount of proceeds to be distributed each
quarter: Provided, That each part-volunteer department's share will
be reduced by a percentage amount equal to the percentage of the
members of the fire department who are full-time paid members of
the department, according to the report described in subdivision (2)
of this subsection. Provided further, however, That the pro rata
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reduction to part-volunteer departments provided for in this
subdivision shall not apply to county part-volunteer departments
which employ full-time paid county employees.

(4) Notwithstanding any other provision of this section, a
firefighter department must implement the State Auditor's West
Virginia Checkbook fiscal reporting system on or before January
1, 2026, in order to remain eligible to receive any funds pursuant
to this section.

te) (g) The allocation, distribution, and use of revenues
provided in the Fire Protection Fund are subject to the provisions
of §8-15-8a and §8-15-8b of this code.

(h) The State Treasurer may propose legislative rules for
legislative approval pursuant to §29A-3-1 et seq. of this code for
the auditing of individual fire departments to ensure compliance
with the requirements of this section.

ARTICLE 12C. SURPLUS LINE.
§33-12C-7. Surplus lines tax.

(a) In addition to the full amount of gross premiums charged
by the insurer for the insurance, every person licensed pursuant to
§33-12C-8 of this code shall collect and pay to the commissioner a
sum equal to 455 five percent of the gross premiums and gross fees
charged, less any return premiums, for surplus lines insurance
provided by the licensee pursuant to the license. Where the
insurance covers properties, risks, or exposures located or to be
performed both in and out of this state and this state is the insured's
home state, the sum payable shall be computed on that portion of
the gross premiums allocated to this state, plus an amount equal to
the portion of the gross premiums allocated to other states or
territories on the basis of the tax rates and fees applicable to
properties, risks or exposures located or to be performed outside of
this state, and less the amount of gross premiums allocated to this
state and returned to the insured due to cancellation of policy:

Provided, That the surcharge imposed by seetion—thirty-three;
article-three-of this-chapter §33-3-33 of this code on surplus lines
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policies shall no longer be effective with respect to premium
attributable to coverage under such policies for periods after June
30, 2011: Provided, however, That +2-per-eent 16 percent of taxes
collected under this subsection with respect to premium
attributable to coverage under such policies after June 30, 2011,
shall be disbursed into the Fire Protection Fund and distributed in
accordance with subseetion{d); section-thirty-three;article- three-of
thischapter §33-3-33 of this code, four percent of taxes collected
under this subsection shall be disbursed into the Emergency
Medical Services Equipment and Training Fund established in
§16-4C-24 of this code for disbursement in accordance with the
provisions of that section, and 88-pereent the remaining 80 percent
of the taxes collected under this subsection shall be disbursed in
accordance with subdivision (2), subsection (f) of this section. The
tax on any portion of the premium unearned at termination of
insurance having been credited by the state to the licensee shall be
returned to the policyholder directly by the surplus lines licensee
or through the producing broker, if any.

(b) The individual insurance producer may not:

(1) Pay directly or indirectly the tax or any portion thereof,
either as an inducement to the policyholder to purchase the
insurance or for any other reason; or

(2) Rebate all or part of the tax or the surplus lines licensee's
commission, either as an inducement to the policyholder to
purchase the insurance or for any reason.

(c) The surplus lines licensee may charge the prospective
policyholder a fee for the cost of underwriting, issuing, processing,
inspecting, service, or auditing the policy for placement with the
surplus lines insurer if:

(1) The service is required by the surplus lines insurer;

(2) The service is actually provided by the individual insurance
producer or the cost of the service is actually incurred by the
surplus lines licensee; and
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(3) The provision or cost of the service is reasonable,
documented, and verifiable.

(d) The surplus lines licensee shall make a clear and
conspicuous written disclosure to the policyholder of:

(1) The total amount of premium for the policy;

(2) Any fee charged;

(3) The total amount of any fee charged; and

(4) The total amount of tax on the premium and fee.

(e) The clear and conspicuous written disclosure required by
subdivision (4) of this subsection is subject to the record
maintenance requirements of §33-12C-8 of this code.

(H)(1) This tax is imposed for the purpose of providing
additional revenue for municipal policemen's and firemen's
pension and relief funds and additional revenue for volunteer and
part-volunteer fire companies and departments. This tax is required
to be paid and remitted, on a calendar year basis and in quarterly
estimated installments due and payable on or before the 25th day
of the month succeeding the close of the quarter in which they
accrued, except for the fourth quarter, in respect of which taxes
shall be due and payable and final computation of actual total
liability for the prior calendar year shall be made, less credit for the
three quarterly estimated payments prior made, and filed with the
annual return to be made on or before March 1 of the succeeding
year. Provisions of this chapter relating to the levy, imposition, and
collection of the regular premium tax are applicable to the levy,
imposition, and collection of this tax to the extent that the
provisions are not in conflict with this section.

(2) Except as provided in subsection (a) of this section, all taxes
remitted to the commissioner pursuant to subdivision (1) of this
subsection shall be paid by him or her into a special account in the
State Treasury, designated Municipal Pensions and Protection
Fund, or pursuant to §8-22-18b of this code, the Municipal
Pensions Security Fund, and after appropriation by the Legislature,
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shall be distributed in accordance with the-previsions-ofsubseetion
() seettontourteen-darticke three o this chapter §33-3-14d of

this code. The surplus lines licensee shall return to the policyholder
the tax on any unearned portion of the premium returned to the
policyholder because of cancellation of policy.

(g) In determining the amount of gross premiums taxable in
this state for a placement of surplus lines insurance covering
properties, risks, or exposures only partially located or to be
performed in this state, the tax due shall be computed on the
portions of the premiums which are attributable to properties, risks,
or exposures located or to be performed in this state and which
relates to the kinds of insurance being placed as determined by
reference to an appropriate allocation table.

(1) If a policy covers more than one classification:

(A) For any portion of the coverage identified by a
classification on the allocation schedule, the tax shall be computed
by using the allocation schedule for the corresponding portion of
the premium,;

(B) For any portion of the coverage not identified by a
classification on the allocation schedule, the tax shall be computed
by using an alternative equitable method of allocation for the
property or risk;

(C) For any portion of the coverage where the premium is
indivisible, the tax shall be computed by using the method of
allocation which pertains to the classification describing the
predominant coverage.

(2) If the information provided by the surplus lines licensee is
insufficient to substantiate the method of allocation used by the
surplus lines licensee, or if the commissioner determines that the
licensee's method is incorrect, the commissioner shall determine
the equitable and appropriate amount of tax due to this state as
follows:

(A) By use of the allocation schedule where the risk is
appropriately identified in the schedule;
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(B) Where the allocation schedule does not identify a
classification appropriate to the coverage, the commissioner may
give significant weight to documented evidence of the
underwriting bases and other criteria used by the insurer. The
commissioner may also consider other available information to the
extent sufficient and relevant, including the percentage of the
insured's physical assets in this state, the percentage of the insured's
sales in this state, the percentage of income or resources derived
from this state, and the amount of premium tax paid to another
jurisdiction for the policy.

(h) The commissioner is authorized to participate in a
clearinghouse established through NIMA or in a similar allocation
procedure for the purpose of collecting and disbursing to signatory
states any funds collected pursuant to this section that are allocable
to properties, risks, or exposures located or to be performed outside
of this state: Provided, That twebre—per—eent 16 percent of any
moneys received from a clearinghouse or through a similar
allocation procedure is are subject to the provisions of subseetion
(d). scction thirty-three. article three of this chapter §33-3-33(d) of
this code, four percent of such moneys are subject to the provisions
of §16-4C-24 of this code, and 88—pereent 80 percent of such
moneys is are subject to the provisions of subdivision (2),
subsection (f) of this section: Provided, however, That to the extent
other states where portions of the properties, risks, or exposures
reside have failed to enter into NIMA or a similar allocation
procedure with this state, the net premium tax collected shall be
retained by this state and shall be disbursed and distributed in the
same manner as moneys received through a clearinghouse or
similar allocation procedure.

(i) Collection of tax.

If the tax owed by a surplus lines licensee under this section
has been collected and is not paid within the time prescribed, the
same shall be recoverable in a suit brought by the commissioner
against the surplus lines licensee. The commissioner may charge
interest for any unpaid tax, fee, financial assessment or penalty, or
portion thereof: Provided, That interest may not be charged on
interest. Interest shall be calculated using the annual rates which
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are established by the Tax Commissioner pursuant to §11-10-17a
of this code and shall accrue daily.

On motion of Senator Tarr, the following amendment to the
Finance committee amendment to the bill (Eng. Com. Sub. for H.
B. 3153) was reported by the Clerk and adopted:

On page 2, by striking out all of section 14d and inserting in
lieu thereof a new section 14d, to read as follows:

§33-3-14d. Additional fire and casualty insurance premium
tax; allocation of proceeds; effective date.

(a) (1) For the purpose of providing additional revenue for
municipal policemen's and firemen's pension and relief funds and
the Teachers Retirement System Reserve Fund and for volunteer
and part-volunteer fire companies and departments, there is hereby
levied and imposed an additional premium tax equal to one percent
of taxable premiums for fire insurance and casualty insurance
policies. For purposes of this section, casualty insurance does not
include insurance on the life of a debtor pursuant to or in
connection with a specific loan or other credit transaction or
insurance on a debtor to provide indemnity for payments becoming
due on a specific loan or other credit transaction while the debtor
is disabled as defined in the policy.

(2) All moneys collected from this additional tax shall be
received by the commissioner and paid by him or her into a special
account in the State Treasury, designated the Municipal Pensions
and Protection Fund, to be allocated as follows: Provided—That-on

or atter January 1. 2010, the commissioner shall pay

(A) Ten percent of the amount collected te shall be deposited
in the Teachers Retirement System Reserve Fund created in §18-
7A-18 of this code:: Provided, That if the Teachers Retirement
System demonstrates an unfunded liability of 20% or less for two
consecutive years, the ten percent of the amount collected provided
for in this paragraph shall be deposited instead in the Fire
Protection Fund as provided in paragraph (B) of this subdivision.
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(B) Twenty-five percent of the amount collected te shall be
deposited in the Fire Protection Fund created-in-seetion33-ofthis
article for alleeation distribution by the State Treasurer to
volunteer  and  part-volunteer  fire = companies  and
departments according to the requirements of §33-3-33 of this
code; and

(C) Sixty-five percent of the amount collected by the
commissioner shall be deposited in the Municipal Pensions
Security Fund created in §8-22-18b of this code the-net-proeeeds
e%&ta&&ﬁehappfepﬂaﬁeﬂ—ﬂﬁreeﬁb%ﬂ%egﬁlﬂ&mﬁs to
be distributed in accordance with the provisions of this section,
except for distribution from proceeds pursuant to §8-22-18a(d) of
this code.

(b) Municipal Pensions Security Fund allocation and
distribution —

(1) Before August 1 of each year, the treasurer of each
municipality in which a municipal policemen's or firemen's
pension and relief fund is established shall report to the State
Freasurer Municipal Pensions Oversight Board the average
monthly number of members who worked at least 100 hours per
month and the average monthly number of retired members of
municipal policemen's or firemen's pension and relief fund or the
Municipal Police Officers and Firefighters Retirement System

durmg the precedlng ﬁscal year Pleewded—"lihat—begﬁmmg—m—the
feeewed—by%he—evers%ht—beafd—shaﬂ—be—pfe*&ded The reports
received by the Municipal Pensions Oversight Board shall be
provided annually to the State Treasurer by September 1.
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fefﬂqrﬁehfseeeﬁe& Before September 1 of each calendar year, and

after—theMunicipal Pensions—Oversight Boardhasnetified—the

T ‘ . S8 22 18b of thi
eode; the Municipal Pensions Oversight Board shall allocate and

authorize for distribution the revenues in the Municipal Pensions
Security Fund which were collected during the preceding calendar
year for the purposes set forth in this section. In any year the
actuarial report required by §8-22-20 of this code indicates no
actuarial deficiency exists in the municipal policemen's or
firemen's pension and relief fund and that no pension funding
revenue bonds of the building commission of such municipality
remain outstanding, no revenues may be allocated from the
Munieipal—Pensions—and—Protection—Fund—er the Municipal
Pensions Security Fund to that fund. The revenues from the
Municipal Pensions and—Preteetion Security Fund shall then be
allocated to all other pension and relief funds which have an
actuarial deficiency. Pension funding revenue bonds include bonds
of a municipality's building commission the net proceeds of which
were used to fund either or both of a municipality's policemen's or
firemen's pension and relief fund or bonds issued to refinance such
bonds.
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&) (b (3) Each municipal pension and relief fund shall have
allocated and authorized for distribution a pro rata share of the
revenues, the amount of which was the tax collected during the
fiscal year ending June 30, 1996, allocated to municipal
policemen's and firemen's pension and relief funds based on the
corresponding municipality's average monthly number of police
officers and firefighters who worked at least one hundred hours per
month during the preceding fiscal year. On and after July 1, 1997,
from @Mﬁﬁ*@ﬂ%ﬁ%ﬁﬁgkﬁeﬁd—ﬁmﬂ—aﬁeﬁe
and-distribute the growth in any moneys collected pursuant to a pro
rata share ofthe tax imposed by this section and earnings
and interest thereon, there shall be allocated and authorized for
distribution to each  municipal policemen's or municipal
firemen's pensmn and rehef fund a pro rata share of the revenues

£&nds based on the correspondlng municipality's average number
of police officers and firefighters who worked at least 100 hours
per month during the preceding fiscal year and the average

monthly number of retired police officers and firefighters during
the preceding fiscal year. For the purposes of this subsection, the
growth in moneys collected and earnings from the tax collected
pursuant to this section is determined by subtracting the amount of
the tax collected during the fiscal year ending June 30, 1996, which
was $8.709.689.42. from the tax collected during the fiscal year for
which the allocation is being made and interest thereon. All
moneys received by municipal pension and relief funds under this
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section may be expended only for those purposes described in §8-
22-16 through §8-22-28a of this code. Notwithstanding the
foregoing provision of this subdivision, if a municipality has
outstanding pension funding revenue bonds and continues to pay
the normal cost of its policemen's and firemen's pension and relief
funds, then the allocable share of revenues to be allocated which
would otherwise have been allocated to a municipal policemen's or
firemen's pension and relief fund shall instead be allocated to the
trustee of any outstanding pension funding revenue bonds.

&) (4) The allocation and distribution of revenues provided in
this section are subject to the provisions of §8-22-20, §8-15-8a, and

§8-15-8b of satd-chapter this code.
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(¢) The Municipal Pensions Oversight Board shall annually

review the investment performance of each municipal policemen's
or firemen's pension and relief fund. If a municipal pension and
relief fund's board fails for three consecutive years to comply with
the investment provisions established by §8-22-22a of this code,
the oversight board may require the municipal policemen's or
firemen's pension and relief fund to invest with the Investment
Management Board to continue to receive its allocation of funds
from the premium tax. If the municipal pension and relief fund fails
to_move its investments to the Investment Management Fund
within the 18-month drawdown period provided in §8-22-19(e) of
this code, the revenues shall be reallocated to all other municipal
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policemen's or firemen's pension and relief funds that have drawn
down 100 percent of their allocations.

The question now being on the adoption of the Finance
committee amendment to the bill, as amended, the same was put
and prevailed.

Engrossed Committee Substitute for House Bill 3153, as just
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3153) passed.

The following amendment to the title of the bill, from the
Committee on Finance, was reported by the Clerk and adopted:

Eng. Com. Sub. for House Bill 3153—A Bill to amend and
reenact §29-3E-7 of the Code of West Virginia, 1931, as amended;
to amend and reenact §33-3-14d and §33-3-33 of said code; and to
amend and reenact §33-12C-7 of said code, all relating to
distribution of certain taxes and surcharges to benefit volunteer and
part-volunteer fire departments and emergency medical services
providers; defining terms; providing method of allocation and
distribution for proceeds of fireworks safety fee deposited in the
Fire Protection Fund; eliminating obsolete language; increasing
surcharge on fire and casualty policies; providing method of
allocation of policy surcharge; requiring the State Fire Marshal
provide certain information to the State Treasurer; requiring fire
departments eligible to receive policy surcharge funds implement
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the State Auditor's West Virginia Checkbook fiscal reporting
system; granting rulemaking authority to the State Treasurer;
increasing tax on surplus lines policies; providing method of
allocation of surplus lines policy tax; and clarifying requirements
for distribution of funds in the Fire Protection Fund.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 3135, To modify the salaries
of the Governor and Constitutional officers beginning January 1,
2025.

On third reading, coming up out of regular order, with the
unreported Finance committee amendment pending, and with the
right having been granted on yesterday, Thursday, March 9, 2023,
for further amendments to be received on third reading, was read a
third time.

The following amendment to the bill, from the Committee on
Finance, was reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

§6-7-2. Salaries of certain state officers.

(a) Beginning in the calendar year 2005, and for each calendar
year after that, salaries for each of the state Constitutional officers
are as follows:

(1) The salary of the Governor is $95,000 per year;

(2) The salary of the Attorney General is $80,000 per year;
(3) The salary of the Auditor is $75,000 per year;

(4) The salary of the Secretary of State is $70,000 per year;

(5) The salary of the Commissioner of Agriculture is $75,000
per year; and



2564 JOURNAL OF THE SENATE [March 10

(6) The salary of the state Treasurer is $75,000 per year.

(b) Notwithstanding the provisions of subsection (a) of this
section, beginning in the calendar year 2009, and for each calendar
year thereafter, salaries for each of the state Constitutional officers
shall be as follows:

(1) The salary of the Governor shall be $150,000 per year;

(2) The salary of the Attorney General shall be $95,000 per
year;

(3) The salary of the Auditor shall be $95,000 per year;

(4) The salary of the Secretary of State shall be $95,000 per
year;

(5) The salary of the Commissioner of Agriculture shall be
$95,000 per year; and

(6) The salary of the state Treasurer shall be $95,000 per year.

(c) Notwithstanding the provisions of subsection (a) or
subsection (b) of this section, beginning calendar year 2025, and
for each calendar year thereafter, the salary for the Governor shall
be set by the Salary Table For Locality Pay Area of Rest of U.S. as
published by the United States Office of Personnel Management.
The salary of the Governor shall be equal to the amount set as
Grade 15, Step 10 on the Salary Table For Locality Pay Area of
Rest of U.S. The salary of the Governor shall be adjusted at the
beginning of any calendar year when any modifications become
effective to the Salary Table For Locality Pay Area of Rest of U.S
table by the United State Office of Personnel Management.

(d) (c) Notwithstanding the provisions of subsection (a) or
subsection (b) of this section, beginning calendar vear 2025, and
for each calendar year thereafter, the salary for the Attorney
General, Auditor, Secretary of State, Commissioner of Agriculture,
and the Treasurer shall be set by the Salary Table General Schedule
Increase as published by the United States Office of Personnel
Management. The salary of the Attorney General, Auditor,
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Secretary of State, Commissioner of Agriculture, and the Treasurer
shall be equal to the amount set as Grade 15, Step 4 on the Salary
Table General Schedule Increase. The salary of the General
Schedule Increase shall each be adjusted at the beginning of any
calendar yvear when any modifications become effective to the
Salary Table General Schedule Increase table by the United State
Office of Personnel Management.

Senators Nelson, Smith, Weld, Tarr, Woelfel, and Stuart,
respectively, requested rulings from the Chair as to whether they
should be excused from voting under Rule 43 of the Rules of the
Senate.

The Chair replied that any impact on Senators Nelson, Smith,
Weld, Tarr, Woelfel, and Stuart would be as members of a class of
persons and that they would be required to vote.

The question being on the adoption of the Finance committee
amendment to the bill, the same was put and prevailed.

Engrossed Committee Substitute for House Bill 3135, as just
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Clements, Deeds, Hamilton, Hunt, Maroney,
Maynard, Nelson, Oliverio, Phillips, Plymale, Queen, Roberts,
Rucker, Stover, Swope, Takubo, Tarr, Taylor, Trump, Woodrum,
and Blair (Mr. President)—25.

The nays were: Chapman, Grady, Martin, Smith, Stuart, Weld,
and Woelfel—7.

Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3135) passed.

The following amendment to the title of the bill, from the
Committee on Finance, was reported by the Clerk and adopted:
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Eng. Com. Sub. for House Bill 3135—A Bill to amend and
reenact §6-7-2 of the Code of West Virginia, 1931, as amended,
relating to compensation of designated constitutional officers,
including for the Governor, Attorney General, Auditor, Secretary
of State, Commissioner of Agriculture, and State Treasurer,
beginning in the calendar year 2025, and for each calendar year
after that; providing for a means to calculate salaries of
constitutional officers based upon federal salary tables; and
providing for a salary increase when modifications are made to
salary tables.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. House Bill 3203, Relating generally to West Virginia
Real Estate License Act.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
3203) passed.

The following amendment to the title of the bill, from the
Committee on Government Organization, was reported by the
Clerk and adopted:

Eng. House Bill 3203—A Bill to amend and reenact §30-40-
3, §30-40-4, §30-40-5, §30-40-9, §30-40-11, §30-40-12, §30-40-
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13, §30-40-14, §30-40-15, §30-40-16, §30-40-17, §30-40-18, §30-
40-19, §30-40-20, §30-40-21, §30-40-22, §30-40-25, and §30-40-
26 of the Code of West Virginia, 1931, as amended; and to repeal
§30-40-27 of said code, all relating to the West Virginia Real Estate
License Act; amending definitions; modifying the applicability of
the article; requiring certain fees to be deposited into the Treasury
of the state daily; eliminating requirements for certain information
to be included on applications for licensure; modifying
qualifications for obtaining broker's license; providing restrictions
on the entities that may be issued a salesperson's license; clarifying
and amending requirements for prelicense education; modifying
requirements for licensing based on licensure in another
jurisdiction; modifying continuing education requirements;
eliminating certain requirements for persons holding a broker's
license; modifying requirements for license certificates issued by
the Real Estate Commission; requiring a licensed broker to
reconcile trust accounts; eliminating a prohibition on financial
institutions that maintain trust accounts from requiring a certain
minimum balance; clarifying language related to when commission
may refuse a license or revoke, suspend, or impose any other
sanction against a licensee; modifying the procedure for
commission to administer complaints; modifying procedure for
judicial review of decisions or final orders of the commission;
clarifying language regarding criminal penalties; clarifying
language related to suits for collection of compensation; requiring
licensees to disclose in writing whether the licensee represents the
seller, the buyer, the seller and the buyer, the landlord, the tenant,
or the landlord and the tenant; and repealing an outdated section of
code governing the duration of existing licenses.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 3311, Relating to wine alcohol
by volume as compared to beer.

On third reading, coming up out of regular order, with the right
having been granted on yesterday, Thursday, March 9, 2023, for
amendments to be received on third reading, was read a third time.
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There being no amendments offered,

Engrossed Committee Substitute for House Bill 3311 was then
put upon its passage.

On the passage of the bill, the yeas were: Barrett, Boley,
Caputo, Clements, Hamilton, Hunt, Maroney, Nelson, Oliverio,
Phillips, Plymale, Queen, Rucker, Stover, Stuart, Swope, Takubo,
Tarr, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—23.

The nays were: Azinger, Chapman, Deeds, Grady, Martin,
Maynard, Roberts, Smith, and Taylor—9.

Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3311) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Pending announcement of a meeting of the Committee on
Rules,

On motion of Senator Takubo, at 3:34 p.m., the Senate recessed
until 4 p.m. today.

The Senate reconvened at 4:29 p.m. and resumed business
under the eighth order.

Eng. Com. Sub. for House Bill 3313, Restraining county
commissions from imposing rules and regulations on farmers
beyond what is already prescribed through state statute.

On third reading, coming up out of regular order, with the
unreported Government Organization committee amendment
pending, and with the right having been granted on yesterday,
Thursday, March 9, 2023, for further amendments to be received
on third reading, was read a third time.
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At the request of Senator Woodrum, as chair of the Committee
on Government Organization, and by unanimous consent, the
unreported Government Organization committee amendment to
the bill was withdrawn.

On motion of Senator Hamilton, the following amendment to
the bill was reported by the Clerk and adopted:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

CHAPTER 7. COUNTY COMMISSIONS AND OFFICERS.
ARTICLE 1. COUNTY COMMISSIONS GENERALLY.

§7-1-3ff. Authority of county commission to regulate unsafe or
unsanitary structures and refuse on private land; authority
to establish an enforcement agency; county litter control
officers; procedure for complaints; lien and sale of land to
recover costs; entry on land to perform repairs and
alterations or to satisfy lien; receipt of grants and subsidies.

(a) Plenary power and authority are hereby conferred upon
every county commission to adopt ordinances regulating the repair,
alteration, or improvement, or the vacating and closing or removal
or demolition, or any combination thereof, of any dwellings or
other buildings, except for buildings used for farm agricultural
production operations purposes on land aetaaly—being used for
farming agricultural production as defined in §19-19-2 of'this code,
unfit for human habitation due to dilapidation, defects increasing
the hazard of fire, accidents, or other calamities, lack of ventilation,
light or sanitary facilities, or any other conditions prevailing in any
dwelling or building, whether used for human habitation or not,
which would cause the dwellings or other buildings to be unsafe,
unsanitary, dangerous, or detrimental to the public safety or
welfare, whether the result of natural or manmade force or effect.

(b) Plenary power and authority are hereby conferred upon
every county commission to adopt ordinances regulating the
removal and clean up of any accumulation of refuse or debris,
overgrown vegetation or toxic spillage or toxic seepage located on
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private lands which is determined to be unsafe, unsanitary,
dangerous, or detrimental to the public safety or welfare, whether
the result of natural or manmade force or effect.

(c) The county commission, in formally adopting ordinances,
shall designate an enforcement agency which shall consist of the
county engineer (or other technically qualified county employee or
consulting engineer), county health officer or his or her designee,
a fire chief from a county fire company, the county litter control
officer, if the commission chooses to hire one, and two members-
at-large selected by the county commission to serve two-year
terms. The county sheriff shall serve as an ex officio member of
the enforcement agency and the county officer charged with
enforcing the orders of the county commission under this section.

(d) In addition to the powers and duties imposed by this section,
county litter control officers shall have authority to issue citations
for open dumps, as prohibited by §22-15-10(a) of this code,
unlawful disposal of litter, as prohibited by §22-15A-4 of this code,
and failure to provide proof of proper disposal of solid waste, as
prohibited by §22C-4-10(a) of this code, after completing a training
course offered by the West Virginia Department of Environmental
Protection: Provided, That any litter control officer who is trained
and certified as a law-enforcement officer and whose certification
is active has the same authority as any other law-enforcement
officer to enforce all litter laws in this code. Nothing in this
subsection supersedes the authority or duty of the Department of
Environmental Protection or other law-enforcement officers to
preserve law and order and enforce the litter control program.

(e) Any ordinance adopted pursuant to the provisions of this
section shall provide fair and equitable rules of procedure and any
other standards considered necessary to guide the enforcement
agency, or its agents, in the investigation of dwelling or building
conditions, accumulation of refuse or debris, overgrown
vegetation, or toxic spillage or toxic seepage and shall provide for
fair and equitable rules of procedure for instituting and conducting
hearings in the matters before the county commission. Any
entrance upon premises for the purpose of making examinations
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shall be made in a manner that causes the least possible
inconvenience to the persons in possession.

() (1) Complaints authorized by this section shall be brought
before the county commission. Complaints shall be initiated by
citation issued by the county litter control officer or petition of the
county engineer (or other technically qualified county employee or
consulting engineer) on behalf of and at the direction of the
enforcement agency, but only after that agency has investigated
and determined that any dwelling, building, accumulation of refuse
or debris, overgrown vegetation, or toxic spillage or toxic seepage
is unsafe, unsanitary, dangerous, or detrimental to the public safety
or welfare and should be repaired, altered, improved, vacated,
removed, closed, cleaned, or demolished.

(2) The county commission shall cause the owner or owners of
the private land in question to be served with a copy of the
complaint. Service shall be accomplished in the manner provided
in rule four of the West Virginia Rules of Civil Procedure.

(3) The complaint shall state the findings and
recommendations of the enforcement agency and that unless the
owner or owners of the property file with the clerk of the county
commission a written request for a hearing within 10 days of
receipt of the complaint, an order will be issued by the county
commission implementing the recommendations of the
enforcement agency.

(4) If the owner or owners of the property file a request for a
hearing, the county commission shall issue an order setting this
matter down for hearing within 20 days. Hearings shall be recorded
by electronic device or by court reporter. The West Virginia Rules
of Evidence do not apply to the proceedings, but each party has the
right to present evidence and examine and cross-examine all
witnesses.

(5) The enforcement agency has the burden of proving its
allegation by a preponderance of the evidence and has the duty to
go forward with the evidence.
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(6) At the conclusion of the hearing, the county commission
shall make findings of fact, determinations, and conclusions of law
as to whether the dwelling or building: Is unfit for human
habitation due to dilapidation; has defects that increase the hazard
of fire, accidents, or other calamities; lacks ventilation, light, or
sanitary facilities; or any other conditions prevailing in the
dwelling or building, whether used for human habitation or not and
whether the result of natural or manmade force or effect, which
would cause the dwelling or other building to be unsafe, unsanitary,
dangerous, or detrimental to the public safety or welfare; or
whether there is an accumulation of refuse or debris, overgrown
vegetation, toxic spillage or toxic seepage on private lands which
is determined to be unsafe, unsanitary, dangerous, or detrimental
to the public safety or welfare, whether the result of natural or
manmade force or effect.

(7) The county commission has authority to order the owner or
owners thereof to repair, alter, improve, vacate, remove, close,
clean up, or demolish the dwelling or building in question or to
remove or clean up any accumulation of refuse or debris,
overgrown vegetation, or toxic spillage or toxic seepage within a
reasonable time and to impose daily civil monetary penalties on the
owner or owners who fail to obey an order.

(8) Appeals from the county commission to the circuit court
shall be in accordance with the provisions of §58-3-1 et seq. of this
code.

(g) Upon the failure of the owner or owners of the private land
to perform the ordered duties and obligations as set forth in the
order of the county commission, the county commission may
advertise for and seek contractors to make the ordered repairs,
alterations, or improvements or the ordered demolition, removal,
or clean up. The county commission may enter into any contract
with any contractor to accomplish the ordered repairs, alterations,
or improvements or the ordered demolition, removal, or clean up.

(h) A civil proceeding may be brought in circuit court by the
county commission against the owner or owners of the private land
or other responsible party that the subject matter of the order of the
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county commission to subject the private land in question: (1) To
a lien for the amount of the contractor's costs in making these
ordered repairs, alterations, or improvements or ordered
demolition, removal, or clean up, together with any daily civil
monetary penalty imposed; (2) to order and decree the sale of the
private land in question to satisfy the lien; (3) to order and decree
that the contractor may enter upon the private land in question at
any and all times necessary to make ordered repairs, alterations, or
improvements, or ordered demolition, removal, or clean up; and (4)
to order the payment of all costs incurred by the county with respect
to the property and for reasonable attorney fees and court costs
incurred in the prosecution of the action.

(i) County commissions may receive and accept grants,
subsidies, donations, and services in kind consistent with the
objectives of this section.

§7-1-3kk. Authority to provide for the elimination of hazards
to public health and safety; penalty.

In addition to all other powers and duties now conferred by law
upon county commissions, commissions are hereby authorized to
enact ordinances, issue orders and take other appropriate and
necessary actions for the elimination of hazards to public health
and safety and to abate or cause to be abated anything which the
commission determines to be a public nuisance. The ordinances
may provide for a misdemeanor penalty for its violation. The
ordinances may further be applicable to the county in its entirety or
to any portion of the county as considered appropriate by the
county commission: Provided, That county commissions may not
establish or approve ordinances, rules, regulations, or take other
actions that cancel or alter the purchase, use, or application of any
federal or state registered pesticides, herbicides, or insecticide

products.

§7-1-3zz. Limit of authority for county commission to regulate
agricultural production.

Notwithstanding §7-1-3 of this code, the county commission

may not establish or approve ordinances, rules, regulations, license
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requirements or any other authorization of agricultural production
operations as defined in §19-19-2 of this code that duphcate—or
exeeed contravene or are stricter than any state law or regulations
for the purpose of the establishment, expansion, or continuation of
agricultural businesses. Furthermore, all existing ordinances, rules,
regulations, licensing, or any other county authority enacted by
county commissions regarding agricultural production operations
as defined in §19-19-2 of this code are hereby declared invalid and
unenforceable to the extent that they contravene or are stricter than
any state law or regulation for the purpose of the establishment,
expansion, or continuation of agricultural businesses.

Nothing in this section applies to federal law.

§7-1-14. Custody and care of animals abandoned, neglected, or
cruelly treated; animals causing public nuisance, health
risk, or safety hazard; authority of county commission.

(a) Notwithstanding any provision of this code to the contrary,
any county commission may adopt ordinances, rules and
regulations providing for the custody and care of animals that have
been abandoned, neglected or cruelly treated for the protection of
any such animal and to prevent it from becoming a public nuisance
or risk to public health or safety or the environment: Provided, That
the county commission may not establish or approve ordinances,
rules, or regulations that duplicate or exceed chapter 19 of this
code.

(b) Any such ordinance, rule, or regulation may require each
owner to provide for each of his or her animals:

(1) Adequate food which provides sufficient quantity and
nutritive value to maintain each animal in good health;

(2) Adequate water which provides easy access to clean, fresh,
potable water of a drinkable temperature in sufficient volume and
suitable intervals to maintain normal hydration for each animal;

(3) Adequate shelter to protect the animal from the elements
and other animals;
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(4) Adequate space in the primary enclosure for the particular
animal depending upon its age, size, species and weight which is
regularly cleaned to prevent an unsanitary accumulation of urine
and feces;

(5) Adequate exercise to assure that the animal maintains
normal muscle tone and mass for the age, species, size, and
condition of the animal; and

(6) Veterinary care when needed or to prevent suffering or
disease transmission.

(¢) Any such ordinance, rule, or regulation may limit the
number of animals owned, kept, or maintained by an individual,
group or organization, whether public or private, based on the
person's ability to provide for the animals as set forth in subsection
(b) of this section.

(d) Any such ordinance, rule, or regulation shall provide
appropriate penalties for violations and shall authorize humane
officers to take possession of any animal that is not properly cared
for as required by such ordinance, rule, or regulation.

CHAPTER 19. AGRICULTURE.
ARTICLE 1. DEPARTMENT OF AGRICULTURE.
§19-19-2. Definitions.
For the purposes of this article:

(a) "Agriculture" shall mean the production of food, fiber, and
woodland products, by means of cultivation, tillage of the soil, and
by the conduct of animal, livestock, dairy, apiary, equine or poultry
husbandry, and the practice of forestry, silviculture, horticulture,
harvesting of silviculture products, packing, shipping, milling, and
marketing, which for purposes of this definition would include
storage, preparation, presentation, auctioning, and transport of
agricultural products conducted by the proprietor of the agricultural
operation of agricultural products, or any other legal plant or
animal production and all farm practices.




2576 JOURNAL OF THE SENATE [March 10

(b) "Agricultural land" shall mean any amount of land and the
improvements thereupon, used or usable in the production of food,
fiber, or woodland products of an annual value of $1,000 or more,
by the conduct of the business of agriculture, as defined in
subsection (a) of this section.

(c) "Agricultural operation" shall mean any facility or
equipment as defined in §19-39-2 of this code utilized for
agriculture.

ARTICLE 39. EQUIPMENT RIGHT TO REPAIR ACT.

§19-39-1. Short title.

This article shall be known and cited as the Equipment Right
to Repair Act.

§19-39-2. Definitions.

As used in this article:

(a) "Authorized repair provider" means a person or entity that
has an arrangement for a definite or indefinite period in which a
manufacturer grants, to a separate person or entity, a license to use
a tradename, service mark, or related characteristic for purposes of
offering the services of diagnosis, maintenance, or repair of
equipment under the name of the original equipment manufacturer.
An original equipment manufacturer who offers the services of
diagnosis, maintenance, or repair of its own equipment, and who
does not have an arrangement described in this subsection with an
unaffiliated individual or business, shall be considered an
authorized repair provider with respect to such equipment.

(b) "Commissioner" means the Commissioner of the
Department of Agriculture.

(¢) "Documentation" means any manual, diagram, reporting
output, service code description, schematic diagram, security
codes, passwords, or other guidance or information used in
effecting the services of diagnosis, maintenance, or repair of

equipment.
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(d)  "Embedded software" means any programmable
instructions provided on firmware, and all relevant patches and
fixes made by the manufacturer, delivered with equipment and
used for its operation. "Embedded software" includes a basic
internal operating system, an internal operating system, a machine
code. an assembly code, a root code, a microcode, and other similar

components.

(e) "Equipment" means:

(1) For farm equipment: Equipment that is used or intended for
use in a farm or ranch operation, including, but not limited to, a
combine, farm tractor, trailer, spraver, tillage implement, baler,
engine, motor, other equipment used to plant, cultivate, irrigate, or
harvest agricultural products or to ranch, and attachments and
repair parts for farm equipment, but excluding a motor vehicle
designed primarily for transporting persons or property on public

roadways.

(2) For forestry equipment: Equipment that includes, but is not
limited to, sawmill operations, heavy forestry vehicles used in
logging operations for felling, delimbing, skidding, and processing
logs, and includes attachments and repair parts for forestry

equipment.

(3) For lawn and garden equipment: equipment that includes,
but is not limited to, lawn mowers and tractors, yard power
equipment, lawn and garden care equipment, and any tool or
equipment used for landscaping or working in gardens or vyards.

(f) "Fair and reasonable terms" means, with respect to a part,
tool, software. or documentation offered by an original equipment
manufacturer:

(1) For parts:

(A) Costs that are fair to both parties, considering the agreed-
upon conditions, promised quality, and timeliness of delivery. "Fair
and reasonable" costs are subject to statutory and regulatory
limitations; and
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(B) On terms that:

(1) Do not impose on an owner or an independent repair
provider any substantial obligation to use or any restriction on the
use of the part to diagnose, maintain, or repair equipment sold,
leased, or otherwise supplied by the original equipment
manufacturer, including a condition that the owner or independent
repair _provider become an authorized repair provider of the
original equipment manufacturer, or a requirement that a part be
registered, paired with, or approved by the original equipment
manufacturer or an authorized repair provider before such part is
operational; and

(11) Prohibit an original equipment manufacturer from
imposing any additional cost or burden that is not reasonably
necessary or is designed to be an impediment on the owner or
independent repair provider.

(2) For tools and documentation:

(A) Costs that are equivalent to the lowest actual cost for which
the original equipment manufacturer offers the tool, software, or
documentation to an authorized repair provider, including any
discount, rebate, or other financial incentive offered to an
authorized repair provider; and

(B) On terms that:

(1) Are equivalent to the most favorable terms under which an
original equipment manufacturer offers the part, tool, software. or
documentation to an authorized repair provider, including the
methods and timeliness of delivery of the part, tool, software, or
documentation;

(i1) Do not impose on an owner or an independent repair
provider any substantial obligation to use or any restriction on the
use of the tool, software, or documentation to diagnose, maintain,
or repair _equipment sold, leased, or otherwise supplied by the
original equipment manufacturer, including a condition that the
owner or independent repair provider become an authorized repair
provider of the original equipment manufacturer, or a requirement
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that a tool be registered, paired with, or approved by the original
equipment manufacturer or an authorized repair provider before
such part or tool is operational; and

(ii1) Prohibit an original equipment manufacturer from
imposing any additional cost or burden that is not reasonably
necessary or is designed to be an impediment on the owner or
independent repair provider.

(3) For documentation: "Fair and reasonable terms" also means
that the documentation is made available by the original equipment
manufacturer at no charge, except that, when the documentation is
requested in physical printed form, a charge may be included for
the reasonable actual costs of preparing and sending the copy.

(2) "Firmware" means a software program or set of instructions
programmed on a hardware device to allow the device to
communicate with other computer hardware.

(h) "Independent repair provider" means a person or business
operating in the state that is not affiliated with an original
equipment manufacturer, or its authorized repair provider, other
than through an arrangement with the manufacturer, whether for a
definite or indefinite period, which is engaged in the services of
diagnosis, maintenance, or repair of equipment, and related
attachments and repair parts.

(1) "Original equipment manufacturer" or "manufacturer"
means a business engaged in the business of selling, leasing, or
otherwise supplying new equipment manufactured by or on behalf
of itself. to any individual or business.

(1) "Owner" means an individual or business who owns or
leases equipment purchased or used in this state.

(k) "Part" means any replacement part, whether new or used,
made available by an original equipment manufacturer to an
authorized repair provider for purposes of effecting the services of
maintenance or repair of equipment manufactured by or on behalf
of, sold, or otherwise supplied by the original equipment
manufacturer.




2580 JOURNAL OF THE SENATE [March 10

(1) "Tools" means any software program, hardware implement,
or other apparatus used for diagnosis, maintenance, or repair of
equipment, including software or other mechanisms that provision,
program, or pair a new part, calibrate functionality, or perform any
other function required to bring the product back to fully functional
condition, including any updates.

(m) "Trade Secret" means the same as defined in 18 U.S.C. §

1839(3).

§19-39-3. Jurisdiction of the commissioner.

The commissioner is vested with jurisdiction over all aspects
of this article and has exclusive authority to perform all acts
necessary to implement this article.

§19-39-4. Requirements.

(a) A manufacturer of equipment sold or leased, offered for sale
or lease, or used in this state, shall make available to any
independent repair provider and owner of equipment, on fair and
reasonable terms, any documentation, parts, and tools, required for
the diagnosis, maintenance, or repair of the equipment, inclusive of
any technical updates and corrections to embedded software or
information. This requirement also applies to any attachments or
parts for the equipment. The documentation, parts, and tools shall
be made available to any independent repair provider and owner of
equipment on the same conditions, and in the same timeframe, as
the manufacturer makes diagnostic, service, or _repair
documentation available to an authorized repair provider.

(b) For equipment, attachments, or parts that contain an
electronic_security lock or other security-related function, the
original equipment manufacturer shall make available to any owner
and independent repair provider, on fair and reasonable terms, any
special documentation, tools, and parts needed to access and reset
the lock or function when disabled in the course of diagnosis,
maintenance, or repair of such equipment, attachments, or parts.
Such documentation, tools, and parts may be made available
through appropriate secure release systems.
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§19-39-5. Limitations.

(a) Nothing in this article shall require a manufacturer to
divulge any trade secret to any owner or independent repair

provider.

(b) Nothing in this article shall abrogate, interfere with,
contradict, or alter the terms of any authorized repair agreement
executed and in force between an authorized repair provider and
manufacturer, including, but not limited to, the performance or
provision of warranty or recall repair work by an authorized repair
provider on behalf of a manufacturer pursuant to the agreement,
except that any provision in the agreement purporting to waive,
avoid, restrict, or limit the manufacturer's or authorized repair
provider's compliance with this article shall be void.

(c) A manufacturer or authorized repair provider shall not be
required to provide an owner or independent repair provider access
to _non-diagnostic and repair documentation provided by the
manufacturer to an authorized repair provider pursuant to the terms
of an authorizing agreement.

(d) No original equipment manufacturer or authorized repair
provider shall be liable for any damage or injury caused to any
equipment, attachments, or parts by an independent repair provider
or owner which occurs during the course of repair, diagnosis, or
maintenance.

§19-39-6. Prohibitions.

Independent repair providers and owners may not modify or
disable any:

(1) Software for horsepower or emission control systems
installed on any new equipment, attachments, or parts sold,
leased, or used in this state; or

(b) Safety features installed on any new equipment,
attachments. or parts sold, leased, or used in this state.
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§19-39-7. Rulemaking.

The commissioner shall propose rules for legislative approval
and promulgate emergency rules in accordance with the provisions
of §29A-3-1 et seq. of this code to implement this article, including
establishing a mechanism for the administrative resolution of
violations of this article and the assessment and collection of civil
penalties by consent order or agreement as an alternative to
instituting a civil action. Furthermore, all existing ordinances,
rules, regulations, licensing, or any other county authority enacted
by county commissions regarding agricultural production
operations as defined in §19-19-2 of this code are hereby declared
invalid and unenforceable to the extent that they contravene or are
stricter than any rule which implements this article.

§19-39-8. Violations: civil penalties: injunctive relief.

(a) Any manufacturer, authorized repair provider, independent
repair provider, or owner that violates any provision of this article
or rule promulgated hereunder, is liable for a civil penalty of not
less than $1.000 for each violation. Each day a violation continues
after notice by the commissioner constitutes a separate violation.
The penalty may be recovered by a civil action brought by the
commissioner, in the name of the state, in the circuit court of
Kanawha County or in the circuit court of the county in which the
violation occurred or is occurring.

(b) Upon application by the commissioner, the circuit courts of
the state or the judges thereof in vacation may by injunction,
compel compliance with, and enjoin any violation of this article or
rule promulgated hereunder or the terms and conditions of any
consent order or agreement. The court or the judge thereof in
vacation may issue a temporary or preliminary injunction in any
case pending a decision on the merits of any injunction application
filed. Notwithstanding any other provision of this code to the
contrary, the state is not required to furnish bond as a prerequisite
to obtaining injunctive relief under this article. An application for
an injunction under the provisions of this section may be filed and
injunctive relief granted notwithstanding that all the administrative
remedies provided for in this article or rule have not been pursued
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or invoked against the person or persons against whom such relief
is sought.

(c) Legal counsel and services for the commissioner in all civil
penalty and injunction proceedings in the circuit court and in the
Supreme Court of Appeals of this state shall be provided by the
Attorney General or his or her assistants and by the prosecuting
attorneys of the several counties as well, all without additional
compensation, or the commissioner, with the written approval of
the Attorney General, may employ counsel to represent him or her
in a particular proceeding.

§19-39-9. Applicability.

This bill applies to equipment, attachments, and parts sold,
leased, or in use in this state on and after the effective date of this
article.

§19-39-10. Effective date.

This article shall take effect on July 1, 2023.

Engrossed Committee Substitute for House Bill 3313, as just
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Clements, Deeds, Grady, Hamilton, Hunt, Maroney,
Maynard, Nelson, Phillips, Plymale, Queen, Roberts, Rucker,
Smith, Stover, Stuart, Swope, Takubo, Tarr, Taylor, Trump, Weld,
Woelfel, Woodrum, and Blair (Mr. President)—28.

The nays were: Caputo, Chapman, Martin, and Oliverio—4.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3313) passed.

At the request of Senator Woodrum, as chair of the Committee
on Government Organization, and by unanimous consent, the



2584 JOURNAL OF THE SENATE [March 10

unreported Government Organization committee amendment to
the title of the bill was withdrawn.

On motion of Senator Hamilton, the following amendment to
the title of the bill was reported by the Clerk and adopted:

Eng. Com. Sub. for House Bill 3313—A Bill to amend and
reenact §7-1-3ff, §7-1-3kk, and §7-1-14 of the Code of West
Virginia, 1931, as amended; to amend said code by adding thereto
a new section, designated §7-1-3zz; to amend and reenact §19-19-
2 of said code; and to amend said code by adding thereto a new
article, designated §19-39-1, §19-39-2, §19-39-3, §19-39-4, §19-
39-5, §19-39-6, §19-39-7, §19-39-8, §19-39-9, and §19-39-10, all
relating to clarifying the limit of authority of county commissions
as it relates to regulation of agricultural production operations;
clarifying that authority of county commissions over buildings
does not include those used for agricultural production operations;
providing that county commissions may not adopt ordinances or
rules that prohibit sale or authorized use of federal or state
registered pesticides, herbicides, or insecticides; prohibiting
county commissions from adopting ordinances or rules that
contravene or are stricter than state law or rules regarding
agricultural operations; declaring invalid existing county
ordinances or rules that contravene or are stricter than state law or
rules regarding agricultural operations; barring county
commissions from adopting ordinances or rules that duplicate or
exceed provisions of chapter 19 of said code concerning custody
and care of abandoned, neglected, or cruelly treated animals;
clarifying definition of agriculture; creating the Right to Repair
Act; creating a short title; defining terms; establishing jurisdiction
of the Commissioner of Agriculture; establishing requirements;
establishing limitations; establishing prohibitions; providing for
rulemaking; establishing violations; imposing civil penalties;
authorizing civil actions, penalties, and injunctive relief; and
providing for applicability and effective date of article.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.
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Eng. Com. Sub. for House Bill 3315, Relating generally to
readiness enhancement and commission bonuses.

On third reading, coming up out of regular order, with the right
having been granted on yesterday, Thursday, March 9, 2023, for
amendments to be received on third reading, was read a third time.

On motion of Senator Weld, the following amendment to the
bill was reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 1B. NATIONAL GUARD.

§15-1B-25. Readiness Enhancement and Commissioning
Bonus.

(a) The Adjutant General may establish within the limitations
of this section a program to provide enlistment bonuses to eligible
prospects who become members of the West Virginia National
Guard.

(1) Eligibility for the bonus is limited to a candidate who: (A)
Joins the National Guard as an enlisted member; (B) Serves
satisfactorily during the period of, and completes, the person's
initial entry training, if applicable; and (C) Has expertise,
qualifications, or potential for military service deemed by the
Adjutant General as sufficiently important to the readiness of the
National Guard or a unit of the National Guard. The Adjutant
General may, within the limitations of this subsection and other
applicable laws, determine additional eligibility criteria for the
bonus.

(2) The enlistment bonus payments are to be in an amount to
generally encourage the candidate's enlistment in the National
Guard, subject to available appropriations, and on a schedule that
1s_determined and published in department regulations by the
Adjutant General.
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(3) If a member fails to complete a term of enlistment for which
a bonus was paid, the Adjutant General may seek to recoup a
prorated amount of the bonus as determined by the Adjutant
General.

(b) The Adjutant General may establish a program to provide a
reenlistment or commissioning bonus to eligible members of the
West Virginia National Guard who extend their term of service in
the National Guard within the limitations of this subsection.
Eligibility for the bonus is limited to a member of the National
Guard who: (1) Is serving satisfactorily as determined by the
Adjutant General; (2) Has 12 or fewer years of service creditable
for retirement; and (3) Has military training and expertise deemed
by the Adjutant General as sufficiently important to the readiness
of the National Guard or a unit of the National Guard, or has
accepted a commission as an officer in the National Guard. The
Adjutant General may, within the limitations of this subsection and
other applicable laws, determine additional eligibility criteria for
the bonus.

(1) The enlistment bonus payments are to be in an amount to
generally encourage the member's reenlistment or commissioning
in the National Guard, subject to available appropriations, and on
a_schedule that is determined and published in department
regulations by the Adjutant General.

(2) If a member fails to complete a term of reenlistment or an
obligated term of commissioned service for which a bonus was
paid, the Adjutant General may seek to recoup a prorated amount
of the bonus as determined by the Adjutant General.

(¢) Upon graduation from the officer candidate school
conducted at the regional training institute, Camp Dawson, each
member of the West Virginia Army National Guard who accepts a
commission shall be entitled to a commissioning bonus of $2,000.

CHAPTER 31. CORPORATIONS.

ARTICLE 18F. THE WEST VIRGINIA VETERANS' HOME
LOAN MORTGAGE PROGRAM OF 2023.
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§31-18F-1. Short title.

This article shall be known as the West Virginia Veterans'
Home Loan Mortgage Program Act of 2023.

§31-18F-2. Definitions.

As used in this section, the following definitions apply:

(1) "Eligible veteran" means an individual who is a West
Virginia resident and who:

(a) Is a member of the West Virginia National Guard;

(b) Is a member of the federal reserve forces of the armed
forces of the United States, serving pursuant to Title 10 of the
United States Code;

(c) Is serving on federal active duty pursuant to Title 10 of the
United States Code;

(d) Is an unremarried spouse of an individual who was
otherwise an eligible veteran and was killed in the line of duty:

(e) Is a child of an individual who was otherwise an eligible
veteran and was killed in the line of duty:

(f) Is an eligible veteran as defined by rule promulgated by the
West Virginia Housing Development Fund: or

(2) Was previously a member of the armed forces pursuant to
subdivisions (a), (b), or (¢) and was discharged under honorable
conditions.

(h) An individual who meets the requirements of paragraph (a),
(b), (). (f), or (g) of this subdivision 2 of this article, and who is
establishing their primary residence in West Virginia, and is
purchasing a home in this state for the first time.

(2) "First-time home buyer" means an individual determined
by the fund to be a first-time home buyer pursuant to rules adopted

by the fund.
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(3) "Fund" means the West Virginia Veterans' Home Loan
Mortgage Fund.

(4) "Mortgage loan" means a loan for the purchase of real
property with any improvements located within this state that is to
be used for primary residential purposes by the eligible veteran and
that is based upon a written instrument approved by a federal
agency, and that is secured by a deed of trust.

(5) "Participating financial institution" means a corporate
lender or other loan originator approved by the West Virginia
Housing Development Fund for originating loans pursuant to this
article.

(6) "Resident" means an individual who maintains, or will
maintain after receiving a mortgage loan, a primary residence
within West Virginia, and who has not established a residence
elsewhere even though the individual may be temporarily absent
from the state.

(7)_"Under honorable conditions" means a discharge or
separation from military duty characterized by the armed forces as
under honorable conditions. The term includes honorable
discharge and general discharge. The term does not include a
dishonorable discharge, or another administrative discharge
characterized by military regulation as other than honorable.

(8) "Veterans' home loan mortgage program" or "program"
means the program created in §31-18F-1 et seq. of this code.

§31-18F-3. Veterans' Home Loan Mortgage Program created.

(a) There is hereby created by this article, the West Virginia
Veterans' Home Loan Mortgage Program of 2023 under the
direction and management of the West Virginia Housing
Development Fund for eligible veterans who are first-time home

buyers.

(b) The West Virginia Housing Development Fund is
authorized to purchase mortgage loans from participating financial
institutions pursuant to this article or through direct origination.
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8§31-18F-4. Terms of program.

(a) Interest on a home mortgage loan made pursuant to this
section must be charged at 1 percent less than the federal national
mortgage association's delivery rate or 1 percent lower than the
West Virginia Housing Development Fund's Homeownership
Program, whichever is less. If the federal national mortgage
association's rate becomes unavailable, the West Virginia Housing
Development Fund shall use another similar rate for the purposes
of this section.

(b) The maximum amount of a loan made by the West Virginia
Housing Development Fund pursuant to this article is 100 percent
of the value of the statewide allowable purchase price determined
by the West Virginia Housing Development Fund.

(c) The West Virginia Housing Development Fund shall
require as a condition for a loan, that an eligible veteran participate
in a first-time home buyer education program approved by the
West Virginia Housing Development Fund.

(d) A loan made by the West Virginia Housing Development
Fund must be secured by a government guaranty unless the West
Virginia Housing Development Fund determines to allow the use
of conventional mortgage insurance requirements and coverage.

(e) An eligible veteran shall participate in a loan by
contributing a minimum amount of $2.500 unless the West
Virginia Housing Development Fund determines otherwise. An
eligible veteran may use the minimum contribution toward paying
closing costs and may borrow from the Veterans' Home Loan
Mortgage Program the maximum loan amount allowed by the
mortgage insurer for the loan.

(f) There is no limit on the maximum amount of income that
may be earned by an eligible veteran for the purposes of a loan
pursuant to this article.

(2) In order to allow small financial institutions to participate
equitably in the program along with large financial institutions, the
West Virginia Housing Development Fund may adopt rules to
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specify the maximum amount of mortgage loans that may be made
by any one participating financial institution.

(h) The Legislative Auditor shall have access to all
documentation used for the purpose of the program.

(1) The West Virginia Housing Development Fund shall
annually submit to the Joint Committee on Government and
Finance a report describing, at a minimum, the operation and use
of this program. This report shall be due no later than December 1
of each year and may be combined with other reports submitted by
the West Virginia Housing Development Fund to the Legislature.

§31-18F-5. West Virginia Veterans' Home Loan Mortgage
Fund.

(a) The board of directors of the West Virginia Housing
Development Fund may create and establish the West Virginia
Veterans' Home Loan Mortgage Fund to make moneys available to
the West Virginia Housing Development Fund for loans that
qualify pursuant to this article.

(b) The West Virginia Housing Development Fund shall
administer the West Virginia Veterans' Home L.oan Mortgage Fund
and service the mortgage loans under the program.

(c) _The West Virginia Housing Development Fund shall
receive all moneys transferred to the Fund pursuant to §36-8-13(f)
of this code, any other moneys to be deposited into the fund, and
any repayments and interest paid to the fund.

(d) As a loan pursuant to this article is repaid. the principal
payments on the loan must be redeposited in the fund until all of
the principal of the loan is repaid. In the event of foreclosure, the
proceeds from the sale of the foreclosed property must be deposited
to the fund. The fund may be used to cover the initial purchase of
the mortgage loans from participating lenders as well as amounts
determined by the West Virginia Housing Development Fund, to
pay for the origination and servicing release fees of a loan by a
participating financial institution and to cover the holding costs of
any foreclosed properties. Interest received on the loans may be
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used by the West Virginia Housing Development Fund to pay the
reasonable costs for the administration of the program and
servicing of the loans. Remaining interest received on the loan
must be deposited into the fund.

(e) Following the initial origination of loans, loan repayments
and any interest earnings of the fund may be used by the West
Virginia Housing Development Fund to originate additional
program loans or to assist in the development of affordable housing
units for the benefit of veterans.

(f) The West Virginia Housing Development Fund may invest
and reinvest all moneys in the Veterans' Home Loan Mortgage
Fund in any investments authorized under W. Va. Code § 31-18-6,
pending the disbursement thereof in connection with the Veterans'
Home Loan Mortgage Fund.

(2) The West Virginia Housing Development Fund will operate
the Veterans' Home Loan Mortgage Fund in accordance with
customary practices of mortgage lending and loan servicing,
including originating loans through qualified lending institutions,
industry standard underwriting, minimum down payments, house
purchase prices, mortgage lien position, loan origination, and loan
servicing fees similar to the West Virginia Housing Development
Fund Homeownership Program or similar program.

CHAPTER 36. ESTATES AND PROPERTY.
ARTICLE 8. UNIFORM UNCLAIMED PROPERTY ACT.
§36-8-13. Deposit of funds.

(a) The administrator shall record the name and last known
address of each person appearing from the holders reports to be
entitled to the property, and the name and last known address of
each insured person or annuitant and beneficiary and with respect
to each policy or annuity listed in the report of an insurance
company, its number, the name of the company, and the amount
due.
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(b) The Unclaimed Property Fund is continued. The
administrator shall deposit all funds received pursuant to this
article in the Unclaimed Property Fund, including the proceeds
from the sale of abandoned property under §36-8-12 of this code.
The administrator may invest the Unclaimed Property Fund with
the West Virginia Board of Treasury Investments, or the
Investment Management Board, and all earnings shall accrue to the
fund and are available for expenditure in accordance with the
article. In addition to paying claims of unclaimed property duly
allowed, the administrator may deduct the following expenses from
the Unclaimed Property Fund:

(1) Expenses of the sale of abandoned property;

(2) Expenses incurred in returning the property to owners,
including without limitation the costs of mailing and publication to
locate owners;

(3) Reasonable service charge; and

(4) Expenses incurred in examining records of holders of
property and in collecting the property from those holders.

(c) The Unclaimed Property Trust Fund is continued within the
State Treasury. The administrator may invest the Unclaimed
Property Trust Fund with the West Virginia Board of Treasury
Investments and all earnings shall accrue to the fund and are
available for expenditure in accordance with this article. After
deducting the expenses specified in subsection (b) of this section
and maintaining a sum of money from which to pay claims duly
allowed, the administrator shall transfer the remaining moneys in
the Unclaimed Property Fund to the Unclaimed Property Trust
Fund.

(d) On or before December 15 of each year, notwithstanding
any provision of this code to the contrary, the administrator may
transfer the sum of $1 million from the Unclaimed Property Trust
Fund to the Jumpstart Savings Trust Fund, until an actuary certifies
there are sufficient funds to satisfy all obligations and
administrative expenses of the Jumpstart Savings Program.
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(e) Subject to a liquidity determination and cash availability,
effective July 1, 2022, the unclaimed property administrator may
transfer an amount in any fiscal year from the Unclaimed Property
Trust Fund to the Military Authority Reimbursable Expenditure
Fund: Provided, That the aggregate amount that may be transferred
under this subsection may not exceed $10 million.

(f) Subject to cash availability, on or before July 15, 2023, the
unclaimed property administrator may transfer up to $8 million
from the Unclaimed Property Trust Fund to the West Virginia
Veterans' Home Loan Mortgage Fund, as provided in §31-18F-5 of
this code.

(g) After transferring any money required by subsections (d),
and (e), and (f) of this section, the administrator shall transfer
moneys remaining in the Unclaimed Property Trust Fund to the
General Revenue Fund.

On motion of Senator Chapman, the following amendment to
Senator Weld's amendment to the bill (Eng. Com. Sub. for H. B.
3315) was reported by the Clerk:

On page 2, section 25, line 34, by striking out "$2,000" an
inserting in lieu thereof "$10,000".

Following discussion,

The question being on the adoption of Senator Chapman's
amendment to Senator Weld's amendment to the bill, and on this
question, Senator Chapman demanded the yeas and nays.

The roll being taken, the yeas were: Caputo, Chapman, Martin,
Maynard, Rucker, and Smith—®6.

The nays were: Azinger, Barrett, Boley, Clements, Deeds,
Grady, Hamilton, Hunt, Maroney, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Stover, Stuart, Swope, Takubo, Tarr,
Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—26.

Absent: Jeffries and Karnes—2.
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So, a majority of those present and voting not having voted in
the affirmative, the President declared Senator Chapman's
amendment to Senator Weld's amendment to the bill rejected.

The question now being on the adoption of Senator Weld's
amendment to the bill, the same was put and prevailed.

Engrossed Committee Substitute for House Bill 3315, as just
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3315) passed.

At the request of Senator Tarr, as chair of the Committee on
Finance, and by unanimous consent, the unreported Finance
committee amendment to the title of the bill was withdrawn.

On motion of Senator Weld, the following amendment to the
title of the bill, was reported by the Clerk and adopted:

Eng. Com. Sub. for House Bill 3315—A Bill to amend and
reenact §15-1B-25 of the Code of West Virginia, 1931, as
amended; to amend and reenact by adding thereto a new article,
designated §31-18F-1, §31-18F-2, §31-18F-3, §31-18F-4, §31-
18F-5, §31-18F-6; and to amend and reenact §36-8-13 of said code,
relating generally to readiness enhancement and commission
bonuses; authorizing Adjutant General to establish certain bonus
programs; requiring a schedule of bonus amounts; authorizing
recoupment of bonus paid under certain circumstances; creating the
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West Virginia Veterans' Home Loan Mortgage Program of 2023;
establishing a fund known as the West Virginia Veterans' Home
Loan Mortgage Fund ; declaring the purpose of the fund; providing
that the Housing Development Fund shall administer the fund;
setting forth terms of the program; authorizing the Housing
Development Fund to make certain mortgage loans from the fund;
and authorizing the unclaimed property administrator to transfer a
certain amount from the Unclaimed Property Trust Fund to the
fund.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. House Bill 3560, Relating to expanding the definitions of
land and recreational purposes.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

Pending discussion,
The question being "Shall Engrossed House Bill 3560 pass?"

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
3560) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.
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Eng. House Bill 2939, Relating to filing of lien by
municipalities for collection of refuse fees.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
2939) passed with fits title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. House Bill 3360, Creating an office of the Inspector
General within the Department of Homeland Security.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.

Absent: Jeffries and Karnes—2.
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So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
3360) passed.

The following amendment to the title of the bill, from the
Committee on the Judiciary, was reported by the Clerk and
adopted:

Eng. House Bill 3360—A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new article,
designated §15-13-1, et seq., relating generally to creating the
Office of the Inspector General in the Department of Homeland
Security; authorizing the appointment of the Inspector General;
setting forth duties and powers of the Inspector General; setting
forth provisions for appointment and removal of Inspector General;
establishing qualifications for Inspector General; authorizing
delegation of duties; authorizing employing persons to perform
duties of the office and authorizing and directing rulemaking.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Senator Takubo announced that in the meeting previously held,
the Committee on Rules, in accordance with Rule 17 of the Rules
of the Senate, had placed consideration of Engrossed Committee
Substitute for House Bill 2008, Engrossed Committee
Substitute for House Bill 2026, Engrossed House Bill 2967,
Engrossed Committee Substitute for House Bill 3077,
Engrossed Committee Substitute for House Bill 3084,
Engrossed Revised Committee Substitute for House Bill 3110,
Engrossed House Bill 3166, Engrossed Committee Substitute
for House Bill 3191, Engrossed Committee Substitute for
House Bill 3306, Engrossed Committee Substitute for House
Bill 3354, Engrossed House Bill 3439, Engrossed House Bill
3443, Engrossed House Bill 3451, Engrossed House Bill 3473,
and Engrossed Committee Substitute for House Bill 3482
preceding consideration of all other bills on today's third reading
calendar.
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Eng. Com. Sub. for House Bill 2008, Requiring local entities
to enforce immigration laws.

On third reading, coming up out of regular order, with the
unreported Judiciary committee amendment pending, and with the
right having been granted on yesterday, Thursday, March 9, 2023,
for further amendments to be received on third reading, was read a
third time.

The following amendment to the bill, from the Committee on
the Judiciary, was reported by the Clerk and adopted:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

CHAPTER 15. PUBLIC SAFETY.
ARTICLE 15. FEDERAL IMMIGRATION ENFORCEMENT.

§15-15-1. Definitions

(1) "Federal immigration agency" means the United States
Department of Justice, the United States Department of Homeland
Security, any division within either of those departments,
specifically including but not limited to United States Immigration
and Customs Enforcement, United States Customs and Border
Protection, any successor agency or agencies to the aforesaid, and
any other federal agency charged with the enforcement or
administration of immigration or border control.

(2) "Immigration law" means the laws of this state or federal
law relating to immigrants or immigration, including but not
limited to the Federal Immigration and Nationality Act, 8 U.S.C. §

1101 et seq.

(3) "Immigration detainer" means a facially sufficient written
or electronic request issued by a federal immigration agency using
that agency's official form to request that another law enforcement
agency detain a person based on probable cause to believe that the
person to be detained is a removable alien under federal
immigration law, including detainers issued pursuant to 8 U.S.C. §
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1226 et seq. and 8 U.S.C. § 1357 et seq., along with a warrant
described in paragraph (C) of this subsection. For purposes of this
subsection, an immigration detainer is deemed facially sufficient

(A) The federal immigration agency's official form is complete
and indicates on its face that the federal immigration official has
probable cause to believe that the person to be detained is a
removable alien under federal immigration law; or

(B) The federal immigration agency's official form is
incomplete and fails to indicate on its face that the federal
immigration official has probable cause to believe that the person
to be detained is a removable alien under federal immigration law,
but is supported by an affidavit, order, or other official
documentation that indicates that the federal immigration agency
has probable cause to believe that the person to be detained is a
removable alien under federal immigration law; and

(C) The federal immigration agency supplies with its detention
request a Form 1-200 Warrant for Arrest of Alien, or a Form 1-205
Warrant of Removal/Deportation, or a successor warrant, or other
warrant authorized by federal law.

(4) "Inmate" means a person in the custody of a law
enforcement agency.

(5) "Law enforcement agency" for purposes of this article
means an agency in this state charged with enforcement of federal,
state, county, or municipal laws or with managing custody of
persons in this state and includes, but is not limited to, municipal
police departments, sheriff's offices, county and state police
departments, state college and university police departments,
county correctional agencies, and the Division of Corrections and
Rehabilitation.

(6) "Local entity" means:

A) The governing body, and any agents or officers with
executive, decision-making, or policymaking authority thereof, of
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a municipality, county, or other political subdivision of this state,
and any subsidiary governmental bodies of those entities:

(B) An officer or employee of or a division, department, or
other body that is part of a municipality, county, political
subdivision or other authority, including a sheriff, municipal police
department, municipal attorney, or county attorney; or

(C) A prosecuting attorney or assistant prosecuting attorney.

(7) "State entity" means the State of West Virginia or any
agency, office, board, bureau, commission, department, branch,
division, or institution thereof, including institutions under the
authority of the West Virginia Higher Education Policy
Commission, the Community and Technical System, and all
other public postsecondary educational institutions in the state. The
term includes any officer, employee or agent of any of the
aforesaid.

§15-15-2. Prohibited policies regarding immigration
enforcement.

A state entity, local entity, or law enforcement agency shall not
adopt or maintain a law, ordinance, resolution, rule, regulation,
policy. directive, order, practice, or procedure, formal or informal,
written or unwritten, which prohibits or materially restricts the state
entity, local entity, or law enforcement agency from complying
with or assisting in the enforcement of immigration laws,
including, but not limited to, prohibiting or materially restricting
the state entity, local entity, or law enforcement agency from
prohibiting or otherwise materially restricting any state entity, local
entity, or law enforcement agency from assisting in the
enforcement of immigration law. This includes prohibitions or
restrictions on:

(a) Inquiries into the immigration status of any person;

(b)Transmitting, requesting, or receiving information relating

to immigration status, lawful or unlawful, of any person to or from
any federal immigration enforcement agency:
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(c) Maintaining, archiving, or otherwise storing for subsequent
use information relating to an individual's immigration status:

(d) Exchanging information relating to immigration status with
another local entity, state entity, or a federal immigration agency:

(e) Complying with an immigration detainer, including, but not
limited to, refusing to cooperate or comply with a lawfully issued
detainer in the absence of a warrant or other order directing
compliance with or enforcement of such a detainer;

(f) Complying with a request from a federal immigration
agency to notify the agency before the release of an inmate;

(2) Providing a federal immigration agency with an inmate's
incarceration status or release date:

(h) Assisting or cooperating with a federal immigration agency,
including by providing enforcement assistance:

(1) Participating in any program or agreement authorized under
Section 287 of the federal Immigration and Nationality Act, 8
U.S.C. § 1357 et seq;

(1) Permitting a federal immigration officer to enter and
conduct enforcement activities at a municipal jail, county jail, or
Division of Corrections and Rehabilitation Facility involving or
related to the enforcement of federal immigration laws;

§15-15-3. Mandatory duties of law enforcement agencies
regarding immigration detainer

(a) A law enforcement agency that takes initial custody of a
person subject to an immigration detainer shall:

(1) Provide notice to the court authorized to grant or deny the
person's release on bail or bond that the person is subject to an
immigration detainer;

(2) Record in the person's case file that the person is subject to
an immigration detainer; and
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(3) Upon determining that the immigration detainer is facially
sufficient as defined by §15-15-1 of this code, comply with the
requests made in the immigration detainer to the extent required by
law.

(b) A law enforcement agency is not required to perform a duty
imposed by subsection (a) of this section with respect to a person
who has been transferred to the custody of the agency by another
law enforcement agency subject to the requirements of this section.

(c) A court of competent jurisdiction which receives notice that
a person is subject to an immigration detainer shall cause the fact
to be recorded in the court record, regardless of whether the notice
is received before or after a judgment in the case.

§15-15-3. Mandatoryv agreements for housing persons subject
to immigration detainers.

(a) Each county jail or municipal jail, to the extent the same
may exist, and the Division of Corrections and Rehabilitation shall
enter _into an agreement or agreements with a federal
immigration agency for temporarily housing persons who are the
subject of immigration detainers and for the payment of the costs
of housing and detaining those persons.

(b) A compliant agreement under this section includes any
contract with a federal immigration agency for housing or
detaining persons subject to immigration detainers, such as basic
ordering agreements, intergovernmental service agreements,
agreements authorized by Section 287 of the federal Immigration
and Nationality Act, 8 U.S.C. § 1357 et seq., successor
agreements, or other similar agreements authorized by federal law.

§15-15-4. Complaint procedure: notice; equitable relief.

(a) Any person, including a federal agency, may file a
complaint with the Attorney General alleging that a state entity,
local entity, or law enforcement agency has violated or is violating
this article. The person shall include with the complaint any
evidence the person has in support of the complaint.
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(b) A state entity, local entity, or law enforcement agency for
which the Attorney General has received a complaint pursuant to
this section shall comply with any document requests, including a
request for supporting documents, from the Attorney General
relating to the complaint.

(c) If the Attorney General determines there is sufficient
evidence that a local entity or law enforcement agency has violated
or is violating the provisions of this article, the Attorney General
may file a petition for declaratory or injunctive relief, mandamus,
or other appropriate relief in Circuit Court for Kanawha County, or
in the Circuit Court for a county in which the principal office of the
entity or agency is located, against the entity or agency suspected
of violating this article.

(d) If a court finds a state entity, local entity, or law
enforcement agency has violated or is violating this article, the
court shall enjoin the violation. The court shall have continuing
jurisdiction over the parties and subject matter and may enforce its
orders with contempt proceedings as provided by law.

(e) An order approving a consent decree or granting any relief
under this section shall include written findings of fact that
describe with specificity the existence and nature of the violation.

(f) In an appeal related to a suit brought under this section, the
appellate court shall render its final order or judgment with the
least possible delay.

8§15-15-5. Removal from office for malfeasance, neglect of duty,
and failure to faithfully discharge duties of office.

Any elected official who takes official action that results in a
law, ordinance, resolution, rule, regulation, policy, directive, order,
practice, or procedure to come into or continue in effect that
violates the provisions of this article has failed to faithfully execute
the duties of his or her office, has acted with neglect of duty, and
has engaged in malfeasance in office, and thus may be removed
from the same in accordance with Article IV, §6 of the constitution
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of this state, §6-6-5 of this code, §6-6-7 of this code, or any other
applicable provision of the law of this state.

§15-15-6. Attorney General to defend good-faith compliance
upon request.

(a) The Attorney General may defend a local entity or law
enforcement agency in any action in any court if:

(1) The executive head or governing body. as applicable. of the
local entity or law enforcement agency requests the Attorney
General 's assistance in the defense; and

(2) The Attorney General determines that the local entity or law
enforcement agency that is the subject of the suit has made a good-
faith effort to comply with this article.

§15-15-7. Report of violations: whistle-blower protections.

(a) A state entity, local entity, or law enforcement agency shall
not discharge, threaten, or otherwise discriminate or retaliate
against any official, representative, agent, or employee for
reporting a known or probable violation of the provisions of this
article to the Attorney General.

(b) All provisions of §6C-1-1 et seq. of this code, the Whistle-
Blower Law, shall apply to an official, representative, agent, or
employee of a state entity, local entity, or law enforcement agency
who is discharged, threatened, or otherwise discriminated or
retaliated against because he or she reported a known or probable
violation of the provisions of this article to the Attorney General.

§15-15-8. Implementation; discrimination prohibited.

(a) This article code shall be implemented in a manner
consistent with federal laws and regulations governing
immigration, protecting the civil rights of all persons, and
respecting the privileges and immunities of United States citizens.

(b) A state entity, local entity, or law enforcement agency, or a
person employed by or otherwise under the direction or control of
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a state entity, local entity, or law enforcement agency, shall not
base its actions under this article on the gender, race, color,
religion, language, national origin, or physical disability of a
person except to the extent authorized by the United States
Constitution, the constitution and laws of this state, or other
applicable federal law.

Engrossed Committee Substitute for House Bill 2008, as just
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Caputo—1.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2008) passed.

The following amendment to the title of the bill, from the
Committee on the Judiciary, was reported by the Clerk and
adopted:

Eng. Com. Sub. for House Bill 2008—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto one
new article containing eight new sections, designated §15-15-
1, §15-15-2, §15-15-3, §15-15-4, §15-15-5, §15-15-6, §15-15-7,
and §15-15-8, all relating to prohibiting subdivisions and local
entities from adopting policies that prohibit or materially restrict
cooperation with federal entities enforcing immigration law;
requiring state entities, local entities and law enforcement agencies
to cooperate with the enforcement of immigration laws; providing
for definitions; requiring that entities and agencies not prohibit the
enforcement of immigration laws or cooperation with other
governmental agencies to enforce immigration laws; providing for
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complaint procedures; providing for mandatory duties regarding
immigration detainers; providing for actions to ensure compliance;
providing that the failure to satisfy the duties imposed by this
enactment constitutes neglect of duty and malfeasance in office and
exposes elected officials to removal from office as provided by
law; providing for mandatory agreements regarding the housing of
persons subject to immigration detainers; providing for the
Attorney General to defend good-faith compliance under certain
circumstances; providing Whistle-Blower protections to
individuals who report violations; and prohibiting discrimination
on the basis of protected classes.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 2026, Authorizing
municipalities with police or firefighter employees in PERS to
elect to become participating employer in Municipal Police Officer
and Firefighter Retirement System for a limited time.

On third reading, coming up out of regular order, with the right
having been granted on March 7, 2023, for amendments to be
received on third reading, was read a third time.

On motion of Senator Weld, the following amendment to the
bill was reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 22A. WEST VIRGINIA MUNICIPAL POLICE
OFFICERS AND FIREFIGHTERS RETIREMENT
SYSTEM.

8§8-22A-33a. Second special authorization for municipal police
or firefighters hired after July 1, 2015.

(a) Notwithstanding any provision of this code to the contrary,
any municipality or municipal subdivision that employs
individuals as members of paid police departments or paid fire
departments and whose current police officers or firefighters are
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participating in the Public Employees Retirement System may
elect, as provided in same manner as provided in §8-22A-28 of this
code, to become a participating public employer in the plan and
thereby include its police officers and firefighters in the
membership of the plan subject to the restrictions provided in this
section.

(b) The municipality or municipal subdivision may elect to
include only police officers or firefighters who have been hired on
or after July 1, 2015, to become members of the plan. Police
officers or firefighters hired before July 1, 2015, will remain
members of the Public Employees Retirement System.

(¢) The municipality or municipal subdivision must make its
election on or prior to July 1, 2025.

(d) Once a municipality or municipal subdivision makes its
election to become a participating public employer pursuant to this
section, all police officers or firefighters hired by the municipality
or municipal subdivision after the date of election shall be members
of the plan: Provided, That police officers or firefighters hired by
the municipality or municipal subdivision on or after July 1. 2015,
who are members of the Public Employees Retirement System,
may choose to become a member of the plan by notifying the
municipality or municipal subdivision on a form provided by the
Consolidated Public Retirement Board: Provided, however, That
he or she make this decision within ninety days of the municipality
or municipal subdivision's decision to participate in the plan. A
municipality or municipal subdivision making an election to
become a participating public employer pursuant to this section
that has hired any police officer or firefighter on or after July 1,
2015, shall notify each police officer or firefighter hired on or after
July 1, 2015, of its election to become a participating public
employer within thirty days of making the election. This notice
shall include instructions as to how a police officer or firefighter
may make notification to the municipality or municipal subdivision
of his or her decision to become a member in the plan. The
municipality or municipal subdivision shall notify the
Consolidated Public Retirement Board in writing of any police

officer or firefighter hired after July 1, 2015, who has decided to
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become a member of the plan and terminate his or her membership
in the Public Employees Retirement System within thirty days of
notification by the police officer or firefighter on forms provided
by the Consolidated Public Retirement System.

(e) Notwithstanding any other provision of the code to the
contrary, any police officer or firefighter hired by a participating
public employer on or after July 1, 2015, who chooses pursuant to
this section to be a member of the plan, shall be a member of the
plan upon acceptance by the Consolidated Public Retirement
Board of the notification by the municipality required by this
section.

(1) The Consolidated Public Retirement Board shall transfer
assets and service credit earned on or after July 1, 2015, from the
Public Employees Retirement System Trust Fund into the West
Virginia Municipal Police Officers and Firefighters Retirement
Fund for those police officers or firefighters who elect to be a
member of the plan and were members in the Public Employees
Retirement System no later than sixty days from receipt of
notification by the municipality or municipal subdivision of the
police officer or firefighter's election to become a member. The
amount of service credit recognized by the plan for the transferring
employees shall be the service credit transferred and recognized by
the Public Employees Retirement System.

(2) The amount of assets to be transferred for each police
officer or firefighter shall be computed as of the actuarial valuation
date preceding the notification to the Consolidated Public
Retirement Board by the municipality or municipal subdivision of
the police officer or firefighter's election to become a member and
updated with seven and one-half percent annual interest to the date
of the actual asset transfer. For purposes of this section, the
actuarial valuation date is the most recent actuarial valuation of the
Public Employees Retirement System approved by the
Consolidated Public Retirement Board. The market value of the
assets of the transferring employees in the Public Employees
Retirement System shall be determined as of the end of the month
preceding the actual transfer. To determine the computation of the
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asset share to be transferred, the Consolidated Public Retirement
Board shall:

(A) Compute the market value of the Public Employees
Retirement System assets using the actuarial valuation date:

(B) Compute the actuarial accrued liabilities for all Public
Employees Retirement System retirees, beneficiaries, disabled
retirees _and terminated inactive members using the actuarial
valuation date:

(C) Compute the market value of active member assets in the
Public Retirement System as of the actuarial valuation date by
reducing the assets value under paragraph (A) of this subdivision
by the inactive liabilities under paragraph (B) of this subdivision;

(D) Compute the actuarial accrued liability for all active Public
Employees Retirement System members using the actuarial
valuation date immediately preceding the computation date;

(E) Compute the funded percentage of the active members'
actuarial accrued liabilities under the Public Employees Retirement
System as of the actuarial valuation date by dividing the active
members' market value of assets under paragraph (C) of this
subdivision by the active members' actuarial accrued liabilities
under paragraph (D) of this subsection;

(F) Compute the actuarial accrued liabilities under the Public
Emplovees Retirement System as of the actuarial valuation date for
active employees transferring to the plan:

(G) Determine the assets to be transferred from the Public
Employees Retirement System to the plan by multiplying the active
members' funded percentage determined under paragraph (E) of
this subdivision by the transferring active members' actuarial
accrued liabilities under the Public Employees Retirement System
under paragraph (F) of this subdivision and adjusting the asset
transfer amount by interest at seven and five-tenths percent for the
period from the calculation date of July 1 through the first day of
the month in which the asset transfer is to be completed.
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(3) Any police officer or firefighter who elects to become a
member of the plan must also pay to the plan a four percent
contribution no later than June 30, 2027. The contribution shall be
calculated as four percent of the member's total earnings for which
assets are transferred, plus interest of seven and one-half percent
accumulated from the date of the police officer's or firefighter's
initial participation in the Public Employees Retirement System
through the calculation date. Installment payments may be made
over no more than a twenty-four month period plus seven and one-
half percent interest shall accrue on the outstanding balance due
from the calculation date until paid in full.

(4) Once an employee transfers from the Public Employees
Retirement System to the plan, the Public Employees Retirement
System shall bar any further liability and said transfer will
constitute an agreement whereby the transferring employee forever
indemnifies and holds harmless the Public Employees Retirement
System from providing him or her any form of retirement benefit
whatsoever until that employee obtains other employment which
would make him or her eligible to reenter the Public Employees
Retirement System with no credit whatsoever for the amounts
transferred to the plan.

ARTICLE 4. DISABILITY AND DEATH BENEFITS.

§23-4-1. To whom compensation fund disbursed; occupational
pneumoconiosis and other occupational diseases included
in "injury" and ‘"personal injury'"; definition of
occupational pneumoconiosis and other occupational
diseases; rebuttable presumption for cardiovascular injury
and disease or pulmonary disease for firefighters.

(a) Subject to the provisions and limitations elsewhere in this
chapter, workers' compensation benefits shall be paid from the
Workers' Compensation Fund, to the employees of employers
subject to this chapter who have received personal injuries in the
course of and resulting from their covered employment or to the
dependents, if any, of the employees in case death has ensued,
according to the provisions hereinafter made: Provided, That in the
case of any employees of the state and its political subdivisions,
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including: Counties; municipalities; cities; towns; any separate
corporation or instrumentality established by one or more counties,
cities or towns as permitted by law; any corporation or
instrumentality supported in most part by counties, cities or towns;
any public corporation charged by law with the performance of a
governmental function and whose jurisdiction is coextensive with
one or more counties, cities or towns; any agency or organization
established by the Department of Mental Health, or its successor
agencies, for the provision of community health or intellectual and
developmental disability services and which is supported, in whole
or in part, by state, county, or municipal funds; board, agency,
commission, department, or spending unit, including any agency
created by rule of the Supreme Court of Appeals, who have
received personal injuries in the course of and resulting from their
covered employment, the employees are ineligible to receive
compensation while the employees are at the same time and for the
same reason drawing sick leave benefits. The state employees may
only use sick leave for nonjob-related absences consistent with sick
leave use and may draw workers' compensation benefits only
where there is a job-related injury. This proviso does not apply to
permanent benefits: Provided, however, That the employees may
collect sick leave benefits until receiving temporary total disability
benefits. The Division of Personnel shall propose rules for
legislative approval pursuant to §29A-3-1 et seq. of this code
relating to use of sick leave benefits by employees receiving
personal injuries in the course of and resulting from covered
employment: Provided further, That if an employee is injured in
the course of and resulting from covered employment and the
injury results in lost time from work and the employee for whatever
reason uses or obtains sick leave benefits and subsequently
receives temporary total disability benefits for the same time
period, the employee may be restored sick leave time taken by him
or her as a result of the compensable injury by paying to his or her
employer the temporary total disability benefits received or an
amount equal to the temporary total disability benefits received.
The employee shall be restored sick leave time on a day-for-day
basis which corresponds to temporary total disability benefits paid
to the employer: And provided further, That since the intent of this
subsection is to prevent an employee of the state or any of its
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political subdivisions from collecting both temporary total
disability benefits and sick leave benefits for the same time period,
nothing in this subsection prevents an employee of the state or any
of its political subdivisions from electing to receive either sick
leave benefits or temporary total disability benefits, but not both.

(b) For the purposes of this chapter, the terms "injury" and
"personal injury" include occupational pneumoconiosis and any
other occupational disease, as hereinafter defined, and workers'
compensation benefits shall be paid to the employees of the
employers in whose employment the employees have been
exposed to the hazards of occupational pneumoconiosis or other
occupational disease and have contracted occupational
pneumoconiosis or other occupational disease, or have suffered a
perceptible aggravation of an existing pneumoconiosis or other
occupational disease, or to the dependents, if any, of the
employees, in case death has ensued, according to the provisions
hereinafter made: Provided, That compensation is not payable for
the disease of occupational pneumoconiosis, or death resulting
from the disease, unless the employee has been exposed to the
hazards of occupational pneumoconiosis in the State of West
Virginia over a continuous period of not less than two years during
the 10 years immediately preceding the date of his or her last
exposure to such hazards, or for any five of the 15 years
immediately preceding the date of his or her last exposure. An
application for benefits on account of occupational
pneumoconiosis shall set forth the name of the employer or
employers and the time worked for each. The commission may
allocate to and divide any charges resulting from such claim among
the employers by whom the claimant was employed for as much as
60 days during the period of three years immediately preceding the
date of last exposure to the hazards of occupational
pneumoconiosis. The allocation shall be based upon the time and
degree of exposure with each employer.

(c) For the purposes of this chapter, disability or death resulting
from occupational pneumoconiosis, as defined in subsection (d) of
this section, shall be treated and compensated as an injury by
accident.
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(d) Occupational pneumoconiosis is a disease of the lungs
caused by the inhalation of minute particles of dust over a period
of time due to causes and conditions arising out of and in the course
of the employment. The term "occupational pneumoconiosis"
includes, but is not limited to, such diseases as silicosis,
anthracosilicosis, coal worker's pneumoconiosis, commonly
known as black lung or miner's asthma, silicotuberculosis (silicosis
accompanied by active tuberculosis of the lungs), coal worker's
pneumoconiosis accompanied by active tuberculosis of the lungs,
asbestosis, siderosis, anthrax, and any and all other dust diseases of
the lungs and conditions and diseases caused by occupational
pneumoconiosis which are not specifically designated in this
section meeting the definition of occupational pneumoconiosis set
forth in this subsection.

(¢) In determining the presence of occupational
pneumoconiosis, x-ray evidence may be considered, but may not
be accorded greater weight than any other type of evidence
demonstrating occupational pneumoconiosis.

(f) For the purposes of this chapter, occupational disease means
a disease incurred in the course of and resulting from employment.
No ordinary disease of life to which the general public is exposed
outside of the employment is compensable except when it follows
as an incident of occupational disease as defined in this chapter.
Except in the case of occupational pneumoconiosis, a disease is
considered to have been incurred in the course of or to have
resulted from the employment only if it is apparent to the rational
mind, upon consideration of all the circumstances: (1) That there is
a direct causal connection between the conditions under which
work is performed and the occupational disease; (2) that it can be
seen to have followed as a natural incident of the work as a result
of the exposure occasioned by the nature of the employment; (3)
that it can be fairly traced to the employment as the proximate
cause; (4) that it does not come from a hazard to which workmen
would have been equally exposed outside of the employment; (5)
that it is incidental to the character of the business and not
independent of the relation of employer and employee; and (6) that
it appears to have had its origin in a risk connected with the



2614 JOURNAL OF THE SENATE [March 10

employment and to have flowed from that source as a natural
consequence, though it need not have been foreseen or expected
before its contraction: Provided, That compensation is not payable
for an occupational disease or death resulting from the disease
unless the employee has been exposed to the hazards of the disease
in the State of West Virginia over a continuous period that is
determined to be sufficient, by rule of the board of managers, for
the disease to have occurred in the course of and resulting from the
employee's employment. An application for benefits on account of
an occupational disease shall set forth the name of the employer or
employers and the time worked for each. The commission may
allocate to and divide any charges resulting from the claim among
the employers by whom the claimant was employed. The allocation
shall be based upon the time and degree of exposure with each
employer.

(g) No award may be made under the provisions of this chapter
for any occupational disease contracted prior to July 1, 1949. An
employee has contracted an occupational disease within the
meaning of this subsection if the disease or condition has
developed to such an extent that it can be diagnosed as an
occupational disease.

(h) For purposes of this chapter, a rebuttable presumption that
a professional firefighter who has developed a cardiovascular or
pulmonary disease or sustained a cardiovascular injury or who has
developed leukemia, lymphoma, er multiple myeloma, bladder
cancer, mesothelioma, or testicular cancer arising out of and in the
course of employment as a firefighter has received an injury or
contracted a disease arising out of and in the course of his or her
employment exists if: (A) The person has been actively employed
by a fire department as a professional firefighter for a minimum of
two years prior to the cardiovascular injury or onset of a
cardiovascular or pulmonary disease or death; (B) the injury or
onset of the disease or death occurred within six months of having
participated in fire—fighting firefighting or a training or drill
exercise which actually involved fire-fighting firefighting; and (C)
in the case of the development of leukemia, lymphoma, ex multiple
myeloma, bladder cancer, mesothelioma, or testicular cancer, the
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person has been actively employed by a fire department as a
professional firefighter for a minimum of five years in the state
prior to the development of leukemia, lymphoma, e multiple
myeloma, bladder cancer, mesothelioma, or testicular cancer, has
notused-tobaceoproduetsforatleast +0-years has not used tobacco
products more than six times in a calendar for at least 10 years, and
is not over the age of 65 years. When the above conditions are met,
it shall be presumed that sufficient notice of the injury, disease, or
death has been given and that the injury, disease, or death was not
self-infheted self-inflicted. The amendments made to this section
during the regular session of the Legislature, 2023, to include
bladder cancer, mesothelioma or testicular cancer arising out of and
in the course of employment as a firefighter as a rebuttable
presumption expire on July 1, 2027, unless extended by the

Legislature.

(i) Claims for occupational disease as defined in §23-4-1(f) of
this code, except occupational pneumoconiosis for all workers and
pulmonary disease and cardiovascular injury and disease for
professional firefighters, shall be processed in like manner as
claims for all other personal injuries.

On motion of Senator Nelson, the following amendment to
Senator Weld's amendment to the bill (Eng. Com. Sub. for H. B.
2026) was reported by the Clerk and adopted:

On page 1, section 33a, line 4, by striking out "§8-22A-8" and
inserting in lieu thereof "§8-22A-8(a)".

The question now being on the adoption of Senator Weld's
amendment to the bill, as amended.

Following discussion,

The question being on the adoption of Senator Weld's
amendment to the bill, as amended, the same was put and prevailed.

Engrossed Committee Substitute for House Bill 2026, as just
amended, was then put upon its passage.
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On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: None.
Absent: Jeffries, Karnes, and Stover—3.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2026) passed.

On motion of Senator Weld, the following amendment to the
title of the bill was reported by the Clerk and adopted:

Eng. Com. Sub. for House Bill 2026—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto a new
section, designated §8-22A-33a; and to amend and reenact §23-4-
1 of said code, all relating to benefits for municipal police officers
or firefighters; providing for transfer of assets pertaining to
municipal police officers or firefighters; requiring certain
computations to be made by the Consolidated Public Retirement
Board; requiring certain payments; terminating liability of the
Public Employees Retirement System; to compensable diseases of
certain firefighters covered by workers' compensation; establishing
rebuttable presumption of injury arising out of and in the course of
employment for certain covered firefighters that develop bladder
cancer, mesothelioma, and testicular cancer; providing for
conditions of the presumption; and providing that the rebuttable
presumption expires on July 1, 2027, unless extended by the
Legislature.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. House Bill 2967, Expediting License Applications for
active military members and veterans, and their spouses.
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On third reading, coming up out of regular order, with the
unreported Military committee amendment pending, and with the
right having been granted on yesterday, Thursday, March 9, 2023,
for further amendments to be received on third reading, was read a
third time.

At the request of Senator Weld, as chair of the Committee on
Military, and by unanimous consent, the unreported Military
committee amendment to the bill was withdrawn.

On motion of Senator Weld, the following amendment to the
bill was reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 1B. PROVISIONS APPLICABLE TO MILITARY
MEMBERS AND THEIR SPOUSES.

§30-1B-1. Legislative findings and declarations.
The Legislature finds that:

(1) In recognition of the enormous sacrifices made by members
of the Armed Forces of the United States of America and their
families in voluntary service to this state and our nation, the
citizens of West Virginia must endeavor to find new and innovative
ways to improve the lives of military families and support their
personal and professional growth;

(2) Many current and former members of the United States
Armed Forces have acquired extensive academic, professional and
occupational training and experience in various professions and
occupations while serving in the Armed Forces, comparable to or
exceeding that required in this state to register for examination or
qualify for licensure, certification, or registration for similar or
related occupations and professions;

() Mikitary familiesare-ten-times-more ikely E’e move oﬁsﬁf‘
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m*h.tgﬂ Spouses-worl—in-professions—that-require-state licenses

4 (3) Veterans of the Armed armed forces and the spouses of
current members who return or relocate to this state after—being

duty are frequently delayed in beginning employment as
professionals because of issues with obtaining licenses,
certifications or registrations upon arrival or return to West
Virginia;

(4) Because of the training and experiences these individuals
have and the challenges they may face when seeking licensure,
certification, or registration, it is in the best interests of this state to
ease these burdens and ensure the boards in this chapter use the
relevant experiences of these men and women to ensure they are
able to find employment as quickly as possible.

§30-1B-2. Consid . £ miki | ion, - !

. " i . ion,

generally Licensure for individuals with military training
and experience.
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ination ford ) cessional L , Feat
orregistration- subsection (c¢) of this section, and notwithstanding
any other provision of this Code to the contrary, all boards referred
to in this chapter shall issue a license, certification, or registration
to_a military-trained applicant to allow the applicant to lawfully
practice the applicant's occupation in this state if, upon application
to _a board, the military-trained applicant satisfies the following
conditions:

(1) Has been awarded a military occupational specialty and has
done all of the following at a level that is substantially equivalent
to_or exceeds the requirements for licensure, certification, or
registration of the board from which the applicant is seeking
licensure, certification, or registration in this state:

(A) Completed a military program of training;

(B) Completed testing or equivalent training and experience:
and

(C) Performed in the occupational specialty:

(2) Has engaged in the active practice of the occupation for
which the person is seeking a license, certification, or permit from
the board in this state for at least two of the five years preceding
the date of the application under this section; and

(3) Has not committed any act in any jurisdiction that would
have constituted grounds for refusal, suspension, or revocation of
a license to practice that occupation in this state at the time the act
was committed and has no pending complaints.

(b) No later than 15 days following receipt of an application
from a military-trained applicant, the board shall either issue a
license, certification, registration, or notify an applicant when the
applicant's military training or experience does not satisfy the
requirements for licensure, certification, or registration and specify
the criteria or requirements that the board determined that the
applicant failed to meet and the basis for that determination. If a
military-trained applicant has a pending complaint under §30-1B-
3(a)(3), the board shall notify the applicant no later than 15 days
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following the board receiving written notice of the disposition of
the pending complaint.

(c) A board shall issue a license, certification, or registration to
a_military-trained applicant to allow the applicant to lawfully
practice the applicant's occupation in this state if the military-
trained applicant, upon application to the board, satisfies the
following conditions:

(1) Presents official, notarized documentation, such as a U.S.
Department of Defense Form 214 (DD-214), or similar
substantiation, attesting to the applicant's military occupational
specialty certification and experience in an occupational field
within the board's purview; and

(2) Passes a proficiency examination offered by the board to
military-trained applicants in lieu of satisfying the conditions set
forth in subsection (a) of this section; However, if an applicant fails
the proficiency examination, then the applicant may be required by
the board to satisfy those conditions.

(d) In any case where a proficiency examination is not offered
routinely by a board, the board shall design a fair proficiency
examination for military-trained applicants to obtain licensure,
certification, or registration under this section. If a proficiency
examination is offered routinely by a board, that examination shall
satisfy the requirements of this section.

(e) All relevant experience of a military service member in the
discharge of official shall be credited in the calculation of years of
practice in an occupation as required under subsection (a) of this
section.

(f) A nonresident licensed, certified, or registered under this
section shall be entitled to the same rights and subject to the same
obligations as required of a resident licensed, certified, or
registered by all boards referred to in this chapter.

Nothing in this section may be construed to apply to the
practice of law under §30-2-1 et seq. of this code, the practice of
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medicine under article § 30-3-1 et. seq. of this code, or the practice
of osteopathic medicine under article § 30-14-1 et seq. of this code.

(h) Nothing in this section may be construed to prohibit a
military-trained applicant from proceeding under the existing
licensure, certification, or registration requirements established by
a board referred to in this chapter.

(1) A board may not charge a military-trained applicant an
initial application fee for a license, certification, registration, or
temporary _ practice  permit  issued  pursuant to  this
section: Provided, That nothing in this subsection may be
construed to prohibit a board from charging its ordinary fee for a
renewal application or prohibit a third party from charging actual
costs for a service such as a background check.

§30-1B-3. Licensure eertification-orregistration-of persons-on
0 ived :dethi : . £l
. N ¢ Y Beati

9 9
i for military spouses.

. .
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outside—ofthis—state Notwithstanding any other provision of this
code to the contrary, all boards referred to in this chapter shall issue
a license, certification, or registration to a military spouse to allow
the spouse of an active duty military member who is a resident of
this state who is assigned to state, or federal active duty in this state
to lawfully practice the spouse's occupation in this state if, upon
application to a board, the spouse satisfies the following
conditions:

(1) Holds a current license, certification, or registration from
another jurisdiction, and that jurisdiction's requirements for
licensure, certification, or registration are substantially equivalent
to_or exceed the requirements for licensure, certification, or
registration of the board for which the applicant is seeking
licensure, certification, or registration in this state;

(2) Can demonstrate competency in the occupation through
methods as determined by the board, such as having completed
continuing education units or having had recent experience for at
least two of the five years preceding the date of the application
under this section;

(3) Has not committed any act in any jurisdiction that would
have constituted grounds for refusal, suspension, or revocation of
a license to practice that occupation in this state at the time the act
was committed; and

(4) Is in good standing; has not been disciplined by the agency
that had jurisdiction to issue the license, certification, or permit;
and has no pending complaints.

(b) No later than 15 days following receipt of an application
from a spouse the board shall either issue a license, certification,
registration, or notify an applicant when the applicant's training or
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experience does not satisfy the requirements for licensure,
certification, or registration and specify the criteria or requirements
that the board determined that the applicant failed to meet and the
basis for that determination. If an applicant who is a military spouse
has a pending complaint under §30-1B-(a)(4), the board shall
notify the applicant no later than 15 days following the board
receiving written notice of the disposition of the pending

complaint.

(c) All relevant experience of a military spouse, including full-
time and part-time experience, regardless of whether in a paid or
volunteer capacity, shall be credited in the calculation of years of
practice in an occupation as required under subsection (a) of this
section.

(d) A nonresident licensed, certified, or registered under this
section is entitled to the same rights and subject to the same
obligations as required of a resident licensed, certified, or
registered by all boards referred to in this chapter.

(e) Nothing in this section may be construed to apply to the
practice of law under article §30-2-1 et seq. of this code, the
practice of medicine under article § 30-3-1 et. seq. of this code, or
the practice of osteopathic medicine under article § 30-14-1 et seq.
of this code.

() Nothing in this section may be construed to prohibit a
spouse from proceeding under the existing licensure, certification,
or registration requirements established by a board referred to in

this chapter.

(2) A board may not charge a military spouse an initial
application fee for a license, certification, registration, or
temporary _ practice  permit  issued  pursuant to  this
section: Provided, That nothing in this subsection may be
construed to prohibit a board from charging its ordinary fee for a

renewal application or prohibit a third party from charging actual
costs for a service such as a background check.




2624 JOURNAL OF THE SENATE [March 10

§30-1B-4. Temporary licensure eertification—erregistration—of
¢ % ived de thi ;

All boards referred to in this chapter shall issue a temporary
practice permit to a military-trained applicant or military spouse
licensed, certified, or registered in another jurisdiction while the
military-trained applicant or military spouse is satisfying the
requirements for licensure under sections three and four of this
section no later than 15 days following receipt of an application; if
that jurisdiction has licensure, certification, or registration
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standards substantially equivalent to the standards for licensure,
certification, or registration of a board in this state. The temporary
practice permit shall be issued using the same information as
provided by the applicant in the licensure application and remain
valid for the later of one year or the required renewal date for the
occupation the temporary practice permit was issued for or until a
license, certification, or registration is granted by the board. A
temporary practice permit may be denied or revoked for a pending
complaint after notice is provided to the military-trained applicant
or military spouse as set forth under §30-1B-3(a)(3) and §30-1B-
(a)(4), or §30-1B-4(a) of this article.

§30-1B-5. Temporary licensure, certification or registration of
spouses of persons on military active duty; waiver of
certain license, certification or registration fees.

[Repealed.]
§30-1B-7. Data Collection.
[Repealed.]

On motion of Senator Chapman, the following amendment to
Senator Weld's amendment to the bill (Eng. H. B. 2967) was
reported by the Clerk:

On page 4, line 89, by inserting thereto a new subsection (i), to
read as follows:

(1) There shall be no charge of fees or costs for professional or
trade license applications for service members, veterans, and their

SPOUSES.

Following discussion,

The question being on the adoption of Senator Chapman's
amendment to Senator Weld's amendment to the bill, the same was
put and did not prevail.

The question now being on the adoption of Senator Weld's
amendment to the bill, the same was put and prevailed.
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Engrossed House Bill 2967, as just amended, was then put
upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
2967) passed.

At the request of Senator Weld, as chair of the Committee on
Military, and by unanimous consent, the unreported Military
committee amendment to the title of the bill was withdrawn.

On motion of Senator Weld, the following amendment to the
title of the bill was reported by the Clerk and adopted:

Eng. House Bill 2967—A Bill to amend and reenact §30-1-23
of the Code of West Virginia, 1931, as amended; and to repeal §30-
I1B-5 and §30-1B-7 of said code, all relating to professions and
occupations; licensure provisions for individuals with military
training and experience applicable to military members and their
spouses; and providing for the expedited processing of professional
or trade license applications for service members, veterans, and
their spouses, when the applicant is licensed and in good standing
in another jurisdiction.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 3077, Relating to making the
use of the multi-state real time tracking system permanent.
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On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3077) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3077) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. Com. Sub. for House Bill 3084, Relating to revising
provisions related to public charter schools.
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On third reading, coming up out of regular order, with the
unreported Finance committee amendments pending, and with the
right having been granted on March 8, 2023, for further
amendments to be received on third reading, was read a third time.

The following amendments to the bill, from the Committee on
Finance, were reported by the Clerk, considered simultaneously,
and adopted:

On page 13, section 3, line 92, after the word "assessment" by
inserting a comma and the words "if available,";

And

On page 23, section 12, lines 5 through 7 by striking out the
words "and may not initiate or execute the sale or otherwise
transfer of the facility to another entity after the request for usage
has been made by a public charter school: Provided, That the title
is clear and there is no restrictive covenant".

On motion of Senator Rucker, the following amendment to the
bill (Eng. Com. Sub. for H. B. 3084) was next reported by the
Clerk:

On page 6, section 1, line 29, by striking out all of subsection
(f) and relettering the remaining subsections.

Following discussion,

The question being on the adoption of Senator Rucker's
amendment to the bill, the same was put and prevailed.

Engrossed Committee Substitute for House Bill 3084, as just
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.
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The nays were: Caputo—1.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3084) passed with its title.

Senator Takubo moved that the bill take effect July 1, 2023.

On this question, the yeas were: Azinger, Barrett, Boley,
Chapman, Clements, Deeds, Grady, Hamilton, Hunt, Maroney,
Martin, Maynard, Nelson, Oliverio, Phillips, Plymale, Queen,
Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo, Tarr,
Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Caputo—1.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3084) takes effect July 1, 2023.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Rev. Com. Sub. for House Bill 3110, Relating to funding
the Office of Oil and Gas in the Department of Environmental
Protection.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.
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The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Rev.
Com. Sub. for H. B. 3110) passed.

On motion of Senator Tarr, the following amendment to the
title of the bill was reported by the Clerk and adopted:

Eng. Rev. Com. Sub. for House Bill 3110—A Bill to amend
and reenact §11-13A-5a of the Code of West Virginia, 1931, as
amended, and to amend and reenact §22-6-2, §22-6-29, and §22-
6A-7 of said code; all relating to funding the Office of Oil and Gas
in the Department of Environmental Protection; providing for the
apportionment of three fourths of one percent of oil and gas
severance taxes not to exceed $1,200,000 to Office of Oil and Gas;
establishing two tiers of annual oversight fees for wells producing
more than 60,000 cubic feet of gas per day; increasing the
expedited permit modification fee by $2500 over the current level,
eliminating the one million dollar cap on deposits to the Oil and
Gas Operating Permit and Processing Fund from collections of fees
for expedited permits and expedited permit modifications;
providing that those fees, if not used for other purposes, may be
moved to the Oil and Gas Reclamation Fund; and making technical
corrections.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. House Bill 3166, To permit a hospital to hold a patient
experiencing a psychiatric emergency for up to 72 hours.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
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Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
3166) passed.

The following amendment to the title of the bill, from the
Committee on the Judiciary, was reported by the Clerk and
adopted:

Eng. House Bill 3166—A Bill to amend and reenact §27-5-2a
of the Code of West Virginia, 1931, as amended, relating to
clarifying that an authorized hospital staff physician may order the
involuntary hospitalization of an emergency room patient or in-
hospital patient for up to 72 hours if judicial officers are
unavailable.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 3191, Relating to certain
facilities operated by the state government to obtain a license.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.

Absent: Jeffries and Karnes—2.
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So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3191) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3191) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 3306, Relating to the
organizational structure of the Office of Drug Control Policy.

On third reading, coming up out of regular order, was read a
third time.

At the request of Senator Woelfel, unanimous consent was
granted to offer an amendment to the bill on third reading.

Thereupon, on motion of Senator Woelfel, the following
amendment to the bill was reported by the Clerk:

On page 5, section 2, line 76, subparagraph (i), after the word
"issues," by inserting the words "The taskforce will also examine
the situation of a resident who was transported from any location
within or without the state of West Virginia and is discharged,
evicted, or otherwise removed from a recovery residence, and
whether or not a recovery residence should provide transportation
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to the location from which the resident was initially transported, at
the expense of the recovery residence. The taskforce will
additionally examine, the situation of a resident who may be
discharged, evicted, or otherwise removed prior to the expiration
of the time period for which he or she has previously paid rent or
any other fee for residency or service, in the context of requiring
the recovery residence to promptly report relevant information
regarding the circumstances for each early discharge, eviction, or
removal of a resident to the Department of Health and Human
Resources' Bureau for Behavioral Health. The taskforce will
further examine whether or not residents of a recovery residence
should be granted any minimal tenancy rights or otherwise be
considered a worthy recipient for relief from a magistrate court
arising from their discharge, eviction, or removal from a recovery
residence."

Following discussion,

The question being on the adoption of Senator Woelfel's
amendment to the bill, the same was put and prevailed.

Engrossed Committee Substitute for House Bill 3306, as just
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3306) passed.
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The following amendment to the title of the bill, from the
Committee on Health and Human Resources, was reported by the
Clerk and adopted:

Eng. Com. Sub. for House Bill 3306—A Bill to amend and
reenact §16-1-13 of the Code of West Virginia, as amended; to
amend and reenact §16-5T-2 and §16-5T-4 of said code; and to
amend said code by adding thereto a new section, designated §16-
5T-7 of said code; all relating to the department; creating a special
revenue account; providing for the appointing of the director of the
Office of Drug Control Policy; requiring the creation of a task
force; setting forth composition of the taskforce; setting forth areas
to be examined by taskforce; requiring reporting; establishing
deadlines for reports; continuing data dashboard; adding variables
to items that must be collected; amending information technology
platform; setting forth items that must be displayed on dashboard,
providing for enforcement; providing for imposition of civil
monetary penalties for violation of reporting requirements.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 3354, To authorize
municipalities to combine operations with other municipalities and
counties to provide governmental services.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.

Absent: Jeffries and Karnes—2.
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So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3354) passed.

The following amendment to the title of the bill, from the
Committee on Government Organization, was reported by the
Clerk and adopted:

Eng. Com. Sub. for House Bill 3354—A Bill to amend and
reenact §8-12-5 of the Code of West Virginia, 1931, as amended,
relating to allowing municipalities to combine operations with
other municipalities and counties to provide governmental
services.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. House Bill 3439, To limit the civil liability of child
placing agencies that obtain an insurance policy in an amount not
less than $1 million per incident.

On third reading, coming up out of regular order, was read a
third time.

(Senator Swope in the Chair.)
Pending discussion,
(Senator Blair, Mr. President, in the Chair.)

At the request of Senator Caputo, and by unanimous consent,
further consideration of the bill was deferred until the conclusion
of bills on today's calendar.

Eng. House Bill 3443, Relating to a development or
improvement on land subject to review by the State Historic
Preservation Office.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.
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On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
3443) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. House Bill 3451, Updating the veteran preference ratings
in state code for state employment.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
3451) passed.

The following amendment to the title of the bill, from the
Committee on Government Organization, was reported by the
Clerk and adopted:
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Eng. House Bill 3451— A Bill to amend and reenact §6-13-1
of the Code of West Virginia, 1931, as amended; and to amend said
code by adding thereto a new section, designated §6-13-2, all
relating to updating the veteran preference ratings in state code for
state employment.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. House Bill 3473, Creating a workgroup relating to Dig
Once Policy.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
3473) passed.

The following amendment to the title of the bill, from the
Committee on Transportation and Infrastructure, was reported by
the Clerk and adopted:

Eng. House Bill 3473—A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §17-2E-10, relating to creating a taskforce on
infrastructure deployment; setting forth purpose; defining a term;
specifying membership of the taskforce and topics of study;
requiring reporting; and providing sunset date.
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Senator Takubo moved that the bill take effect July 1, 2023.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3473) takes effect July 1, 2023.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 3482, To create the Coal Fired
Grid Stabilization and Security Act of 2023.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Tarr—1.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3482) passed.
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The following amendment to the title of the bill, from the
Committee on Energy, Industry, and Mining, was reported by the
Clerk and adopted:

Eng. Com. Sub. for House Bill 3482—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto a new
article, designated §5B-20-1, §5B-20-2, §5B-20-3, and §5B-20-
4; to amend said code by adding thereto a new section, designated
§22-5-11c; and to amend and reenact §22B-1-7 of said code, all
relating generally to the Coal Fired Grid Stabilization and Security
Act of 2023; providing for a short title; making legislative findings
and declarations; requiring designation of suitable sites for coal
electric generation and reporting to the Division of Air Quality of
the West Virginia Department of Environmental Protection and the
West Virginia Public Service Commission; requiring construction
and operating permits for coal electric generation facilities,
including expedited consideration; and requiring prompt
consideration of appeals by the Air Quality Board concerning
permit issued or denied.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Pending announcement of a meeting of the Committee on
Rules,

On motion of Senator Takubo, at 5:58 p.m., the Senate recessed
until 7 p.m. tonight.

The Senate reconvened at 7:42 p.m.

Senator Takubo announced that in the meeting previously held,
the Committee on Rules, in accordance with Rule 17 of the Rules
of the Senate, had placed consideration of Engrossed Committee
Substitute for House Bill 2900, Engrossed Committee
Substitute for House Bill 3018, Engrossed House Bill 3439,
Engrossed Committee Substitute for House Bill 2005,
Engrossed Committee Substitute for House Bill 2007,
Engrossed Committee Substitute for House Bill 2862, and
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Engrossed Committee Substitute for House Bill 3190 following
consideration of bills on today's second reading calendar.

Senator Takubo also announced that in the meeting of the
Committee on Rules previously held, the committee, in accordance
with Rule 17 of the Rules of the Senate, had removed from the
Senate third reading calendar, Engrossed Committee Substitute
for House Bill 3130.

At the request of Senator Takubo, unanimous consent being
granted, the Senate returned to the second order of business and the
introduction of guests.

The Senate again proceeded to the eighth order of business.

Eng. Com. Sub. for House Bill 3130, Creating the Coalfields
Energy Research and Economic Development Authority.

Having been removed from the Senate third reading calendar
in earlier proceedings today, no further action thereon was taken.

The Senate proceeded to the ninth order of business.

Eng. House Bill 2907, Supplementing and amending
appropriations to the Department of Administration, Division of
General Services.

On second reading, coming up in regular order, was read a
second time and ordered to third reading.

On motion of Senator Takubo, the constitutional rule requiring
a bill to be read on three separate days was suspended by a vote of
four fifths of the members present, taken by yeas and nays.

On suspending the constitutional rule, the yeas were: Azinger,
Barrett, Boley, Caputo, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Chapman—1.
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Absent: Jeffries and Karnes—2.

Engrossed House Bill 2907 was then read a third time and put
upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
2907) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
2907) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. House Bill 2913, Supplementing and amending
appropriations to the DHHR, Consolidated Medical Services Fund.
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On second reading, coming up in regular order, was read a
second time and ordered to third reading.

On motion of Senator Takubo, the constitutional rule requiring
a bill to be read on three separate days was suspended by a vote of
four fifths of the members present, taken by yeas and nays.

On suspending the constitutional rule, the yeas were: Azinger,
Barrett, Boley, Caputo, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Chapman—1.
Absent: Jeffries and Karnes—2.

Engrossed House Bill 2913 was then read a third time and put
upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
2913) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
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Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
2913) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. Com. Sub. for House Bill 2928, Supplementing and
amending appropriations to DHHR, Division of Health.

On second reading, coming up in regular order, was read a
second time and ordered to third reading.

On motion of Senator Takubo, the constitutional rule requiring
a bill to be read on three separate days was suspended by a vote of
four fifths of the members present, taken by yeas and nays.

On suspending the constitutional rule, the yeas were: Azinger,
Barrett, Boley, Caputo, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Chapman—1.
Absent: Jeffries and Karnes—2.

Engrossed Committee Substitute for House Bill 2928 was then
read a third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
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Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2928) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2928) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. House Bill 3039, Making a supplementary appropriation
to Adjutant General - State Militia.

On second reading, coming up in regular order, was read a
second time and ordered to third reading.

On motion of Senator Takubo, the constitutional rule requiring
a bill to be read on three separate days was suspended by a vote of
four fifths of the members present, taken by yeas and nays.
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On suspending the constitutional rule, the yeas were: Azinger,
Barrett, Boley, Caputo, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Chapman—1.
Absent: Jeffries and Karnes—2.

Engrossed House Bill 3039 was then read a third time and put
upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3039) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.

Absent: Jeffries and Karnes—2.
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So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3039) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. House Bill 3073, Supplementing and amending
appropriations to Adjutant General - State Militia.

On second reading, coming up in regular order, was read a
second time and ordered to third reading.

On motion of Senator Takubo, the constitutional rule requiring
a bill to be read on three separate days was suspended by a vote of
four fifths of the members present, taken by yeas and nays.

On suspending the constitutional rule, the yeas were: Azinger,
Barrett, Boley, Caputo, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Chapman—1.
Absent: Jeffries and Karnes—2.

Engrossed House Bill 3073 was then read a third time and put
upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.

Absent: Jeffries and Karnes—2.
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So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3073) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3073) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. House Bill 3564, Making a supplementary appropriation
to the Division of Human Services - Energy Assistance.

On second reading, coming up in regular order, was read a
second time and ordered to third reading.

On motion of Senator Takubo, the constitutional rule requiring
a bill to be read on three separate days was suspended by a vote of
four fifths of the members present, taken by yeas and nays.

On suspending the constitutional rule, the yeas were: Azinger,
Barrett, Boley, Caputo, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Chapman—1.
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Absent: Jeffries and Karnes—2.

Engrossed House Bill 3564 was then read a third time and put
upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Chapman—1.
Absent: Jeffries and Karnes—2.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3564) passed with its title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Clements, Deeds, Grady, Hamilton, Hunt, Maroney,
Martin, Maynard, Nelson, Oliverio, Phillips, Plymale, Queen,
Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo, Tarr,
Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Chapman—1.
Absent: Jeffries and Karnes—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. H. B.
3564) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. Com. Sub. for House Bill 2900, Relating to the Deputy
Sheriff Retirement System.
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On third reading, coming up out regular order, was read a third
time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2900) passed.

The following amendment to the title of the bill, from the
Committee on Pensions, was reported by the Clerk and adopted:

Eng. Com. Sub. for House Bill 2900—A Bill to amend and
reenact §7-14D-24a of the Code of West Virginia, 1931, as
amended, relating to the Deputy Sheriff Retirement System;
allowing certain retired members to be re-employed without the
suspension of annuity benefits; setting forth conditions for the re-
employment of retired members; and providing a sunset date.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.

Absent: Jeffries and Karnes—2.
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So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2900) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 3018, Establishing that 18 is
the age of consent and removing the ability of an underage person
to obtaining a consent to marry through their parents, legal
guardians, or by petition to the circuit court.

On third reading, coming up out of regular order, with the right
having been granted on yesterday, Thursday, March 9, 2023, for
amendments to be received on third reading, was read a third time.

On motions of Senators Trump, Azinger, Chapman, Hunt,
Martin, Maynard, Rucker, Stover, Stuart, and Taylor, the following
amendment to the bill was reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 2. MARRIAGES.

§48-2-103. Waiting period before issuance of marriage license;
issuance of license in case of emergency or extraordinary
circumstances.

[Repealed.]
§48-2-106. Proof of age.

@) At the time of the execution of the application, the clerk or
the other person administering the oath to the applicants shall
require evidence of the age of each of the applicants and shall not
issue a license until it has been confirmed that each applicant
satisfies the age requirements for marriage set forth by §48-2-301
of this code. Evidence of age may be as follows:
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(1) A certified copy of a birth certificate or a duplicate
certificate produced by any means that accurately reproduces the
original;

(2) A voter's registration certificate;
(3) An operator's or chauffeur's license;

(4) The affidavit of both parents or the legal guardian of the
applicant; or

(5) Other good and sufficient evidence.

PART 3. CAPACITY TO MARRY.

§48-2-301. Age of consent for marriage; exception.
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(a) The age of consent for marriage for all persons, both male

and female, is 18 years of age. A person under the age of 18 lacks
the capacity to marry without the consents required by this section.

(b) The clerk of the county commission may issue a marriage
license to an applicant who is under the age of 18 but at least 16
years of age if the clerk obtains valid written consent from the
applicant and from the applicant's parent or parents or the
applicant's legal guardian or guardians as outlined in this section:
Provided, That a marriage license may not be issued to an applicant
who is under the age of 18 but who is at least 16 years of age if the




2023] JOURNAL OF THE SENATE 2653

person whom the applicant seeks to marry is more than four years
older than the applicant.

(c) An applicant who is under the age of 18 but who is at least
16 years of age must give his or her signed and acknowledged
affirmation that he or she is freely and voluntarily choosing to enter
into a marriage with the person named in the application as part of
the written consent required by this section. The applicant must
also provide, as part of the same written consent, a signed and
acknowledged affirmation that his or her decision to enter into the
marriage is not the product of duress or coercion by any person.

(d) A consent to marry must be duly acknowledged before an
officer authorized to acknowledge a deed. If the parents of the
applicant are living together at the time the application for a
marriage license is made and the consent is given, the signatures of
both parents or the signature of the applicant's legal guardian or
guardians is required. If one parent is dead, the signature of the
surviving parent or the applicant's legal guardian or guardians is
required. If both parents are dead, the signature of the applicant's
legal guardian or guardians is required. If the parents of the
applicant are living separate and apart, the signature of the parent
or parents having decision-making authority for the applicant, or
the applicant's legal guardian or guardians is required: Provided,
That, if the applicant's parents are separate and apart or divorced
but have substantially equal parenting rights over the applicant, the
signature of both parents is required.

(e) A person who is under the age of 18 but at least 16 years of
age and who is married in accordance with the provisions of this
section may petition, without the consent of his or her parents or
legal guardian or guardians, for an annulment of that marriage until
he or she reaches 18 years of age.

(f) Nothing in this section may serve to annul or void a
marriage entered into prior to the re-enactment of this statute
during the 2023 Regular Session of the Legislature, nor shall it
serve to annul or void an otherwise legal marriage entered into in a
jurisdiction outside of the State of West Virginia.
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Following extended discussion,

The question being on the adoption of the amendment offered
by Senators Trump, Azinger, Chapman, Hunt, Martin, Maynard,
Rucker, Stover, Stuart, and Taylor to the bill, the same was put and
prevailed.

Engrossed Committee Substitute for House Bill 3018, as just
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woodrum, and Blair (Mr.
President)—31.

The nays were: Woelfel—1.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3018) passed.

On motion of Senator Trump, the following amendment to the
title of the bill was reported by the Clerk and adopted:

Eng. Com. Sub. for House Bill 3018—A Bill to repeal §48-2-
103 of the Code of West Virginia, 1931, as amended; and to amend
and reenact §48-2-106 and §48-2-301 of the same, all related to the
age of consent for marriage; setting the age of consent to marriage
at 18; providing an exception allowing individuals younger than 18
but who have reached the age of 16 to marry with both their consent
and the written, affirmative consent of their parents or legal
guardian; establishing the manner by which a parent or guardian
provides affirmative consent; further providing that an individual
under the age of 18 cannot consent to a marriage with a person who
is more than four years older than that individual; providing that a
marriage involving an individual under the age of 18 can be
annulled by petition of that individual until he or she reaches age
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18; and clarifying that a marriage that was entered into legally prior
to the re-enactment of this section, or in another jurisdiction outside
of the State of West Virginia, although one or both of the parties
was under the age of consent, is not nullified or voided.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. House Bill 3439, To limit the civil liability of child
placing agencies that obtain an insurance policy in an amount not
less than $1 million per incident.

Having been read a third time in earlier proceedings today, and
now coming up out of regular order, was again reported by the
Clerk.

At the request of Senator Woelfel, unanimous consent was
granted to offer an amendment to the bill on third reading.

Thereupon, on motion of Senator Woelfel, the following
amendment to the bill was reported by the Clerk:

On page 1, after line 12 by adding a new subsection, designated
subsection (e), to read as follows:

(e) An act of sexual assault or sexual abuse shall constitute an
incident.

Following discussion,

The question being on the adoption of Senator Woelfel's
amendment to the bill, the same was put and prevailed.

Engrossed House Bill 3439, as just amended, was then put
upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.
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The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. H. B.
3439) passed.

At the request of Senator Trump, as chair of the Committee on
the Judiciary, and by unanimous consent, the unreported Judiciary
committee amendment to the title of the bill was withdrawn.

On motion of Senator Trump, the following amendment to the
title of the bill was reported by the Clerk and adopted:

Eng. House Bill 3439—A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §49-2-130, relating to child welfare agencies; requiring
a policy of insurance; limiting civil liability for damages or
injuries; providing exceptions; and requiring proof of insurance be
filed annually.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

Eng. Com. Sub. for House Bill 2005, Establishing the dual
enrollment pilot program to be administered by the Higher
Education Policy Commission and the Council for Community and
Technical College Education in conjunction with the State Board
of Education.

On third reading, coming up out of regular order, was read a
third time and put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.
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The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2005) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. Com. Sub. for House Bill 2007, Prohibiting certain
medical practices.

On third reading, coming up out of regular order, with the
unreported Health and Human Resources committee amendments
pending, and with the right having been granted on yesterday,
Thursday, March 9, 2023, for further amendments to be received
on third reading, was reported by the Clerk.

At the request of Senator Rucker, and by unanimous consent,
further consideration of the bill was deferred until the conclusion
of bills on today's calendar.

Eng. Com. Sub. for House Bill 2862, Relating generally to
requirements for shareholder voting by the West Virginia
Investment Management Board and the Board of Treasury
Investments.

On third reading, coming up out of regular order, with the right
having been granted on yesterday, Thursday, March 9, 2023, for
amendments to be received on third reading, was read a third time.

On motion of Senator Oliverio, the following amendment to
the bill was reported by the Clerk:

On page 3, section 11a, line 36, after the word "to" by striking
out the remainder of the subsection and inserting in lieu thereof the
words "the Revenue Shortfall Reserve Fund—-Part B".

Following discussion,
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The question being on the adoption of Senator Oliverio's
amendment to the bill, and on this question, Senator Chapman
demanded the yeas and nays.

The roll being taken, the yeas were: Barrett, Caputo, Clements,
Maroney, Nelson, Oliverio, Plymale, Queen, and Woelfel—9.

The nays were: Azinger, Boley, Chapman, Deeds, Grady,
Hamilton, Hunt, Martin, Maynard, Phillips, Roberts, Rucker,
Smith, Stover, Stuart, Swope, Takubo, Tarr, Taylor, Trump, Weld,
Woodrum, and Blair (Mr. President)—23.

Absent: Jeffries and Karnes—2.

So, a majority of those present and voting not having voted in
the affirmative, the President declared Senator Oliverio's
amendment to the bill rejected.

On motion of Senator Nelson, the following amendment to the
bill (Eng. Com. Sub. for H. B. 2862) was next reported by the
Clerk:

On page 2, section 1lla, line 14, by striking out all of
subdivision (5) and inserting in lieu thereof a new subdivision (5),
to read as follows:

(5) "Pecuniary factor" means a factor that the board or a
fiduciary prudently determines has an effect on the financial risk or
financial return to beneficiaries based on appropriate investment
horizons consistent with an investment pool's objectives and
funding policy. Environmental, social, corporate governance, or
other similarly oriented considerations are pecuniary factors only
if the board or a fiduciary prudently determines that such a
consideration affects the financial risk or financial return to
beneficiaries based on appropriate investment horizons consistent
with an investment pool's objectives and funding policy. Any
factor that does not meet the definition of "pecuniary factor"
according to this subdivision is a "non pecuniary factor".

At the request of Senator Nelson, unanimous consent being
granted, Senator Nelson's amendment to the bill was withdrawn.
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Engrossed Committee Substitute for House Bill 2862 was then
put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Oliverio, Phillips, Plymale, Queen,
Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo, Tarr,
Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—30.

The nays were: Caputo and Nelson—2.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2862) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

Eng. Com. Sub. for House Bill 3190, Amending the definition
of "minor".

On third reading, coming up out of regular order, with the
unreported Judiciary committee amendment pending, and with the
right having been granted on yesterday, Thursday, March 9, 2023,
for further amendments to be received on third reading, was read a
third time.

The following amendment to the bill, from the Committee on
the Judiciary, was reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 3C. WEST VIRGINIA COMPUTER CRIME AND
ABUSE ACT.

§61-3C-14b. Soliciting, etc. a minor via computer; soliciting a
minor and traveling to engage the minor in prohibited
sexual activity; definition of minor; penalties.
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(a) Any person over the age of 18, who knowingly uses a
computer to solicit, entice, seduce, or lure, or attempt to solicit,
entice, seduce or lure, a minor known or believed to be at least four
years younger than the person usmg the computer er—a—pefseﬂ—h%ef
she-believes-to-be-sueh-a-minor; in order to engage in any illegal
act proscribed by the provisions of article-eight-eight-b,-etght-e-or
eight-d-of this-chapter §61-8-1 ef seq., §61-8B-1 ef seq., §61-8C-1
etseq., or §61-8D-1 et seq. of this code, or any felony offense under
see&eﬂ—feaphuﬂd%ed—eﬂ%amd%fe&r—ehapter—met%a §60A-4-401
of'this code, is guilty of a felony and, upon conviction thereof, shall
be fined not more than $5,000 or imprisoned in a state correctional
facility not less than two nor more than ten years, or both fined and

imprisoned.
(b) Any person wepth%ag%eﬁerghteeﬁ—w%e—&ses—a—eemp&tef

in-the-mannerproseribed-by violating the pr0V151ons of subsection
(a) of this section and who additienally engages in any overt act
designed to bring himself or herself into the minor's, ef-the or a
person believed to be a minor's physical presence with the intent to
engage in any sexual activity or conduct with such a minor that is
prohibited by law, is guilty of a felony and shall be fined not more
than $25,000 or imprisoned in a state correctional facility for a
determinate sentence of not less than five nor more than thirty
years, or both _fined and imprisoned : Provided, That subsection (a)
of this section shall be deemed a lesser included offense to that
created by this subsection.

(c) For purposes of this section, "minor" means a person
younger than 18 years of age, or a person representing himself or
herself to be a minor. Any prosecution, pursuant to this article,
relating to a person representing himself or herself to be a minor
shall be limited to investigations being conducted or overseen by
law enforcement officers.

ARTICLE 8. CRIMES AGAINST CHASTITY, MORALITY
AND DECENCY.

§61-8-32. Soliciting, etc. a minor by means other than via
computer: soliciting a minor and traveling to engage the

minor_in prohibited sexual activity; definition of minor;
penalties.
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(a) Any person over the age of 18, who by means other than
those prohibited by §61-3C-14b of this code, who knowingly
solicits, entices, seduces, or lures, or attempts to solicit, entice,
seduce or lure, a minor known or believed to be at least four years
younger than the person, or a person he or she believes to be such
a minor in order to engage in any illegal act proscribed by the
provisions of §61-8-1 et seq., §61-8B-1 et seq., §61-8C-1 et seq.,
or §61-8D-1 et seq. of this code, or any felony offense under §60A-
4-401 of this code is guilty of a felony and, upon conviction
thereof, shall be fined not more than $5,000 or imprisoned in a state
correctional facility not less than two nor more than ten years, or
both fined and imprisoned.

(b) Any person who violates the provisions of subsection (a) of
this section while outside the physical presence of the minor or
person he or she knows or has reason to believe is a minor, who
engages in any overt act designed to bring himself or herself into
the minor's physical presence with the intent to engage in any
sexual activity or conduct with the minor that is prohibited by law,
is guilty of a felony and shall be fined not more than $25,000 or
imprisoned in a state correctional facility for a determinate
sentence of not less than five nor more than thirty years, or both
fined and imprisoned: Provided, That subsection (a) of this section
shall be deemed a lesser included offense to that created by this
subsection.

(c) For purposes of this section, "minor" means a person
younger than 18 years of age or a person representing himself or
herself to be a minor. Any prosecution, pursuant to this section,
relating to a victim that is a person representing himself or herself
to be a minor shall be limited to investigations being conducted or
overseen by law enforcement officers.

ARTICLE 14. HUMAN TRAFFICKING.
§61-14-1. Definitions.

When used in this article, the following words and terms shall
have the meaning specified unless the context clearly indicates a
different meaning;:
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(1) "Adult" means an individual 18 years of age or older.
(2) "Coercion" means:

(A) The use or threat of force against, abduction of, serious
harm to, or physical restraint of an individual,

(B) The use of a plan, pattern, or statement with intent to cause
an individual to believe that failure to perform an act will result in
the use of force against, abduction of, serious harm to, physical
restraint of, or deportation of an individual;

(C) The abuse or threatened abuse of law or legal process;

(D) The destruction or taking of, or the threatened destruction
or taking of, an individual's identification document or other
property; or

(E) The use of an individual's physical or mental impairment
when the impairment has a substantial adverse effect on the
individual's cognitive or volitional function.

As used in this article, "coercion" does not include statements
or actions made by a duly authorized state or federal law-
enforcement officer as part of a lawful law enforcement
investigation or undercover action.

(3) "Commercial sexual activity" means sexual activity for
which anything of value is given to, promised to, or received by a
person.

(4) "Debt bondage" means inducing an individual to provide:

(A) Commercial sexual activity in payment toward or
satisfaction of a real or purported debt; or

(B) Labor or services in payment toward or satisfaction of a
real or purported debt if:

(i) The reasonable value of the labor or services is not applied
toward the liquidation of the debt; or
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(i1) The length of the labor or services is not limited, and the
nature of the labor or services is not defined.

(5) "Forced labor" means labor or services that are performed
or provided by another person and are obtained or maintained
through the following:

(A) Threat, either implicit or explicit, deception or fraud,
scheme, plan, or pattern or other action intended to cause a person
to believe that, if the person did not perform or provide the labor
or services, that person or another person would suffer serious
bodily harm, physical restraint, or deportation;

(B) Physically restraining or threatening to physically restrain
a person;

(C) Abuse or threatened abuse of the legal process; or

(D) Destroying, concealing, removing, confiscating, or
possessing any actual or purported passport or other immigration
document, or any other actual or purported government
identification document of another person: Provided, That "forced
labor" does not mean labor or services required to be performed by
a person in compliance with a court order or as a required condition
of probation, parole, or imprisonment.

As applied in this article, forced labor shall not include labor,
work, or services provided by a minor to the minor's parent, legal
custodian, or legal guardian, so long as the legal guardianship or
custody of the minor was not obtained for the purpose of
compelling the minor to participate in commercial sex acts or
sexually explicit performance, or perform forced labor or services;
nor shall it include physical restraint of a minor, or the threat of
physical restraint to a minor, by his or her parents, legal custodian
or legal guardian if conducted in an otherwise lawful manner and
for the purpose of discipline, supervision, or teaching.

(6) "Human trafficking", "trafficking", or "traffics" means
knowingly recruiting, transporting, transferring, harboring,
receiving, providing, obtaining, isolating, maintaining, or enticing
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an individual to engage in debt bondage, forced labor, or sexual
servitude.

(7) "Identification document" means a passport, driver's
license, immigration document, travel document or other
government-issued identification document, including a document
issued by a foreign government.

(8) "Labor or services" means activity having economic value.

(9) "Minor" means an-individualless a person younger than 18
years of age or a person representing himself or herself to be a
minor. Any prosecution, pursuant to this article, relating to a person
that is representing himself or herself to be a minor shall be limited
to investigations being conducted or overseen by law enforcement
officers.

(10) "Patronize" means giving, agreeing to give, or offering to
give anything of value to another person in exchange for
commercial sexual activity.

(11) "Person" means an individual, estate, business or nonprofit
entity, or other legal entity. The term does not include a public
corporation or government or governmental subdivision, agency,
or instrumentality.

(12) "Serious harm" means harm, whether physical or
nonphysical, including psychological, economic or reputational, to
an individual which would compel a reasonable individual of the
same background and in the same circumstances to perform or
continue to perform labor or services or sexual activity to avoid
incurring the harm.

(13) "Sexual activity" means sexual contact, sexual
intercourse, or sexual intrusion, as defined in seetion-one;-article

eight-b-of this-chapter; §61-8b-1 of this code, or sexually explicit

conduct, as defined in seetion—one—article—eight-e-of-this—chapter
§61-8-1 of this code.

(14) "Sexual servitude" means:
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(A) Maintaining or making available a minor for the purpose
of engaging the minor in commercial sexual activity; or

(B) Using coercion to compel an adult to engage in commercial
sexual activity.

(15) "Victim" means an individual who is subjected to human
trafficking, regardless of whether a perpetrator is prosecuted or
convicted.

On motion of Senator Trump, the following amendment to the
Judiciary committee amendment to the bill (Eng. Com. Sub. for H.
B. 3190) was reported by the Clerk:

On page 3, after line 20, by inserting two new sections
designated §61-8A-1 and §61-8B-1, to read as follows:

ARTICLE 8A. PREPARATION, DISTRIBUTION OR
EXHIBITION OF OBSCENE MATTER TO MINORS

§61-8A-1. Definitions.

When used in this article, the following words, and any
variations thereof required by the context, shall have the meaning
ascribed to them in this section:

(a) "Adult" means a person eighteen years of age or older.

(b) "Computer" means an electronic, magnetic, optical,
electrochemical or other high-speed data processing device
performing logical, arithmetic or storage functions and includes
any data storage facility or communication facility directly related
to or operating in conjunction with such device. As used in this
article, computer includes file servers, mainframe systems, desktop
personal computers, laptop personal computers, tablet personal
computers, cellular telephones, game consoles and any electronic
data storage device or equipment. The term "computer" includes
any connected or directly related device, equipment or facility
which enables the computer to store, retrieve or communicate
computer programs, computer data or the results of computer
operations to or from a person, another computer or another device,
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but such term does not include an automated typewriter or
typesetter, a portable hand-held calculator or other similar device.

(c) "Computer network" means the interconnection of
hardware or wireless communication lines with a computer
through remote terminals, or a complex consisting of two or more
interconnected computers.

(d) "Display" means to show, exhibit or expose matter, in a
manner visible to general or invited public, including minors. As
used in this article, display shall include the placing or exhibiting
of matter on or in a billboard, viewing screen, theater, marquee,
newsstand, display rack, window, showcase, display case or
similar public place.

(e) "Distribute" means to transfer possession, transport,
transmit, sell or rent, whether with or without consideration.

(f) "Employee" means any individual who renders personal
services in the course of a business, who receives compensation
and who has no financial interest in the ownership or operation of
the business other than his or her salary or wages.

(g) "Internet" means the international computer network of
both federal and nonfederal interoperable packet switched data
networks.

(h) "Knowledge of the character of the matter" means having
awareness of or notice of the overall sexual content and character
of matter as depicting, representing or describing obscene matter.

(I) "Matter" means any visual, audio, or physical item, article,
production transmission, publication, exhibition, or live
performance, or reproduction thereof, including any two- or three-
dimensional visual or written material, film, picture, drawing,
video, graphic, or computer generated or reproduced image; or any
book, magazine, newspaper or other visual or written material; or
any motion picture or other pictorial representation; or any statue
or other figure; or any recording, transcription, or mechanical,
chemical, or electrical reproduction; or any other articles, video
laser disc, computer hardware and software, or computer generated
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images or message recording, transcription, or object, or any public
or commercial live exhibition performed for consideration or
before an audience of one or more.

j) "Minor" means an i erson under eighteen
p g
years of age or a person representing himself or herself to be a

minor. Any prosecution under this article relating to a victim who
is representing himself or herself to be a minor shall be limited to
investigations being conducted or overseen by law enforcement.

(k) "Obscene matter" means matter that:

(1) An average person, applying contemporary adult
community standards, would find, taken as a whole, appeals to the
prurient interest, is intended to appeal to the prurient interest, or is
pandered to a prurient interest;

(2) An average person, applying community standards, would
find depicts or describes, in a patently offensive way, sexually
explicit conduct; and

(3) A reasonable person would find, taken as a whole, lacks
serious literary, artistic, political or scientific value.

(1) "Parent" includes a biological or adoptive parent, legal
guardian or legal custodian.

(m) "Person" means any adult, partnership, firm, association,
corporation or other legal entity.

(n) "Sexually explicit conduct" means an ultimate sexual act,
normal or perverted, actual or simulated, including sexual
intercourse, sodomy, oral copulation, sexual bestiality, sexual
sadism and masochism, masturbation, excretory functions and
lewd exhibition of the genitals.

ARTICLE 8B. SEXUAL OFFENSES.
§61-8B-1. Definition of terms.

In this article, unless a different meaning plainly is required:
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(1) "Forcible compulsion" means:

(a) Physical force that overcomes such earnest resistance as
might reasonably be expected under the circumstances; or

(b) Threat or intimidation, expressed or implied, placing a
person in fear of immediate death or bodily injury to himself or
herself or another person or in fear that he or she or another person
will be kidnapped; or

(c) Fear by a person under sixteen years of age caused by
intimidation, expressed or implied, by another person who is at
least four years older than the victim.

For the purposes of this definition "resistance" includes
physical resistance or any clear communication of the victim's lack
of consent.

(2) "Married", for the purposes of this article in addition to its
legal meaning, includes persons living together as husband and
wife regardless of the legal status of their relationship.

(3) "Mentally defective" means that a person suffers from a
mental disease or defect which renders that person incapable of
appraising the nature of his or her conduct.

(4) "Mentally incapacitated" means that a person is rendered
temporarily incapable of appraising or controlling his or her
conduct as a result of the influence of a controlled or intoxicating
substance administered to that person without his or her consent or
as a result of any other act committed upon that person without his
or her consent.

(5) "Physically helpless" means that a person is unconscious or
for any reason is physically unable to communicate unwillingness
to an act.

(6) "Sexual contact" means any intentional touching, either
directly or through clothing, of the breasts, buttocks, anus or any
part of the sex organs of another person, or intentional touching of
any part of another person's body by the actor's sex organs, where
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the-vietim-is-not-married-to-the-aetor and the touching is done for
the purpose of gratifying the sexual desire of either party.

(7) "Sexual intercourse" means any act between persons
involving penetration, however slight, of the female sex organ by
the male sex organ or involving contact between the sex organs of
one person and the mouth or anus of another person.

(8) "Sexual intrusion" means any act between persons
involving penetration, however slight, of the female sex organ or
of the anus of any person by an object for the purpose of degrading
or humiliating the person so penetrated or for gratifying the sexual
desire of either party.

(9) "Bodily injury" means substantial physical pain, illness or
any impairment of physical condition.

(10) "Serious bodily injury" means bodily injury which creates
a substantial risk of death, which causes serious or prolonged
disfigurement, prolonged impairment of health or prolonged loss
or impairment of the function of any bodily organ.

(11) "Deadly weapon" means any instrument, device or thing
capable of inflicting death or serious bodily injury, and designed or
specially adapted for use as a weapon, or possessed, carried or used
as a weapon.

(12) "Forensic medical examination" means an examination
provided to a possible victim of a violation of the provisions of this
article by medical personnel qualified to gather evidence of the
violation in a manner suitable for use in a court of law, to include:
An examination for physical trauma; a determination of penetration
or force; a patient interview; and the collection and evaluation of
other evidence that is potentially relevant to the determination that
a violation of the provisions of this article occurred and to the
determination of the identity of the assailant.

Following discussion,
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Senator Hunt arose to a point of order that Senator Trump's
amendment to the Judiciary committee amendment was not
germane to the bill.

Which point of order, the President ruled well taken.

The question now being on the adoption of the Judiciary
committee amendment to the bill.

Following discussion,

Senator Hunt arose to a point of order stating that debate had
digressed to the amendment that was ruled not germane to the bill
rather than the merits of the amendment in question.

Which point of order the President ruled well taken.

The question now being on the adoption of the Judiciary
committee amendment to the bill, the same was put and prevailed.

Engrossed Committee Substitute for House Bill 3190, as just
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 3190) passed.

The following amendment to the title of the bill, from the
Committee on the Judiciary, was reported by the Clerk and
adopted:
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Eng. Com. Sub. for House Bill 3190—A Bill to amend and
reenact § 61-3C-14b of the Code of West Virginia, 1931, as
amended, to further amend said code by adding thereto a new
section, designated §61-8-32; and to amend and reenact §61-14-1
of said code, all relating to criminal law generally; updating certain
criminal code definitions; extending criminal liability to certain
adults that use computers to solicit, entice, seduce, lure, or attempt
to solicit, entice, seduce, or lure a minor, or a person representing
himself or herself to be a minor, as a means to engage in specific
enumerated illegal acts contained in the West Virginia Code;
defining the term "minor"; expanding criminal liability to include
adults who contact minors by means other than by computer and
additionally engage in an overt act which is designed to put the
adult in the physical presence of the minor, or a person representing
himself or herself to be a minor; and establishing criminal
penalties.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

The end of today's calendar having been reached, the Senate
returned to the consideration of

Eng. Com. Sub. for House Bill 2007, Prohibiting certain
medical practices.

On third reading, coming up in deferred order, with the
unreported Health and Human Resources committee amendments
pending, and with the right having been granted on yesterday,
Thursday, March 9, 2023, for further amendments to be received
on third reading, was read a third time.

The following amendments to the bill, from the Committee on
Health and Human Resources, were reported by the Clerk,
considered simultaneously, and adopted:

On page 3, section 20, after line 43, by adding thereto a new
subsection, designated subsection (d), to read as follows:

(d) The provisions of this section are effective on January 1.
2024;
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And,

On page 4, section 17, after line 43, by adding thereto a new
subsection, designated subsection (d), to read as follows:

(d) The provisions of this section are effective on January 1.
2024:.

On motion of Senator Takubo, the following amendments to
the bill (Eng. Com. Sub. for H. B. 2007) were next reported by the
Clerk and considered simultaneously:

On page 3, section 20, after line 43, by adding thereto a new
subdivision, designated subdivision (5), to read as follows:

(5 ) Pubertal modulating and hormonal therapy for severe
gender dysphoria if:

(A) The minor has been diagnosed as suffering from severe
gender dysphoria by no fewer than two medical or mental health
providers with at least one being a mental health provider or
adolescent medicine specialist, and both having relevant training in
the diagnosis and treatment of severe gender dysphoria in
adolescents;

(B) The diagnosing medical professionals express in written
opinions that treatment with pubertal modulating and hormonal
therapy is medically necessary to treat the minor's psychiatric
symptoms and limit self-harm, or the possibility of self-harm, by
the minor;

(C) The minor, the minor's parents, legal guardians, or person
or other persons charged with medical decision-making for the
minor, and the minor's primary physician agree in writing with the
treatment with pubertal modulating and hormonal therapy for the
minor;

(D) Any use of gender altering medication is for purposes of
pubertal modulating and hormonal therapy limited to the lowest
titratable dosage necessary to treat the psychiatric condition and
not for purposes of gender alteration; and
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(E) Notwithstanding the provisions of paragraphs (A) through
(D) of this subdivision where the minor is prepubescent, hormonal
treatment may not be provided;

And,

On page 4, section 14, after line 43, by adding thereto a new
subdivision, designated (5), to read as follows:

(5) Pubertal modulating and hormonal therapy for severe
gender dysphoria if:

(A) The minor has been diagnosed as suffering from severe
gender dysphoria by no fewer than two medical or mental health
providers with at least one being a mental health provider or
adolescent medicine specialist and both having relevant training in
the diagnosis and treatment of severe gender dysphoria in
adolescents;

(B) The diagnosing medical professionals express in written
opinions that treatment with pubertal modulating and hormonal
therapy is medically necessary to treat the minor's psychiatric
symptoms and limit self-harm, or the possibility of self-harm, by
the minor;

(C) The minor, the minor's parents, legal guardians, or person
or persons charged with medical decision-making for the minor
and the minor's primary physician agree in writing with the
treatment with gender altering medication for the minor;

(D) Any use of gender altering medication is for purposes of
pubertal modulating and hormonal therapy and is limited to the
lowest titratable dosage necessary to treat the psychiatric condition
and not for purposes of gender alteration; and

(E) Notwithstanding the provisions of paragraphs (A) through
(D) of this subdivision where the minor is prepubescent, hormonal
treatment may not be provided.

Following extended discussion,
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The question being on the adoption of Senator Takubo's
amendments to the bill, and on this question, Senator Azinger
demanded the yeas and nays.

The roll being taken, the yeas were: Barrett, Boley, Caputo,
Clements, Deeds, Hamilton, Hunt, Maroney, Nelson, Oliverio,
Plymale, Queen, Stover, Swope, Takubo, Trump, Weld, Woelfel,
Woodrum, and Blair (Mr. President)—20.

The nays were: Azinger, Chapman, Grady, Martin, Maynard,
Phillips, Roberts, Rucker, Smith, Stuart, Tarr, and Taylor—12.

Absent: Jeffries and Karnes—2.

So, a majority of those present and voting having voted in the
affirmative, the President declared Senator Takubo's amendments
to the bill adopted.

On motion of Senator Rucker, the following amendments to the
bill (Eng. Com. Sub. for H. B. 2007) were next reported by the
Clerk and considered simultaneously:

On page 3, before the article heading, by inserting thereto a
new section, designated section 20a, to read as follows:

§30-3-20a. Reporting requirements.

(1) Any prescribing of gender altering medication by a licensed
medical practitioner in the State of West Virginia shall be reported
to the Bureau of Vital Statistics. Such report shall contain a reason
for the prescription and an explanation of the disorder that is being
treated and shall not contain any personal identifying information.

(2) The Bureau of Vital Statistics shall annually provide a
report of an aggregate number of disorders being treated with
gender altering medications to the Legislative Oversight
Commission on Health and Human Resources on an annual basis
starting January 2025;

And,



2023] JOURNAL OF THE SENATE 2675

On page 4, section 17, at the end of the bill, by adding thereto
a new section, designated section 17a, to read as follows:

§30-14-17a. Reporting requirements.

(1) Any prescribing of gender altering medication by a licensed
medical practitioner in the State of West Virginia shall be reported
to the Bureau of Vital Statistics. Such report shall contain a reason
for the prescription and an explanation of the disorder that is being
treated and shall not contain any personal identifying information.

(2) The Bureau of Vital Statistics shall annually provide a
report of an aggregate number of disorders being treated with
gender altering medications to the Legislative Oversight
Commission on Health and Human Resources on an annual basis
starting January 2025.

Following discussion,

Senator Takubo arose to a point of order that Senator Rucker's
amendments were not germane to the bill.

Which point of order, the President ruled well taken.

Engrossed Committee Substitute for House Bill 2007, as just
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Queen,
Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo, Tarr,
Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—30.

The nays were: Caputo and Plymale—2.
Absent: Jeffries and Karnes—2.

So, a majority of all the members present and voting having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for H. B. 2007) passed.
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The following amendment to the title of the bill, from the
Committee on the Judiciary, was reported by the Clerk and
adopted:

Eng. Com. Sub. for House Bill 2007—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto a new
section, designated §30-3-20; and to amend said code by adding
thereto a new section, designated §30-14-17, all relating to
prohibiting certain medical practices; providing definitions;
providing that allopathic and osteopathic physicians may not
provide irreversible gender reassignment surgery or gender altering
medication as defined herein to a person who is under eighteen
years of age; providing criteria for certain limited exceptions to this
rule; exempting from the prohibition physicians treating persons
who began sex reassignment prior to the effective date of the
legislation; and establishing an internal effective date of January 1,
2024.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

The Senate proceeded to the thirteenth order of business.

The following communication was reported by the Clerk:
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On motion of Senator Takubo, at 10:41 p.m., the Senate
adjourned until tomorrow, Saturday, March 11, 2023, at 11 a.m.
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SATURDAY, MARCH 11, 2023

The Senate met at 11:01 a.m.
(Senator Blair, Mr. President, in the Chair.)

Prayer was offered by Bishop Joe Thomas, Nondenominational
Fellowship Pentecostal Ministries, Charleston, West Virginia.

The Senate was then led in recitation of the Pledge of
Allegiance by the Honorable Donna J. Boley, a senator from the
third district.

Pending the reading of the Journal of Friday, March 10, 2023,

At the request of Senator Stover, unanimous consent being
granted, the Journal was approved and the further reading thereof
dispensed with.

The Senate proceeded to the second order of business and the
introduction of guests.

At the request of Senator Takubo, and by unanimous consent,
the Senate proceeded to the seventh order of business and the
consideration of

Senate Resolution 49, Memorializing life of John Edward
Eckhart, Jr, husband, father, grandfather, Fiscal Officer for WV
Senate and dedicated public servant.

On unfinished business, coming up out of regular order, was
reported by the Clerk.

At the request of Senator Trump, unanimous consent being
granted, reference of the resolution to a committee was dispensed
with and it was taken up for immediate consideration.

(Senator Grady in the Chair.)
Following discussion,

(Senator Blair, Mr. President, in the Chair.)
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The question being on the adoption of the resolution, and on
this question, Senator Tarr demanded the yeas and nays.

The roll being taken, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Karnes, Martin, Maynard, Nelson, Oliverio, Phillips, Queen,
Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo, Tarr,
Taylor, Trump, Weld, Woodrum, and Blair (Mr. President)—30.

The nays were: None.
Absent: Jeffries, Maroney, Plymale, and Woelfel—4.

So, a majority of those present and voting having voted in the
affirmative, the President declared the resolution (S. R. 49)
adopted.

Thereafter, at the request of Senator Trump, and by unanimous
consent, the remarks by Senators Tarr, Blair (Mr. President),
Roberts, and Smith regarding the adoption of Senate Resolution 49
were ordered printed in the Appendix to the Journal.

On motion of Senator Takubo, at 11:22 a.m., the Senate
recessed to present Senate Resolution 49.

The Senate reconvened at 11:41 a.m. and resumed business
under the seventh order.

Senate Concurrent Resolution 25, Requesting study on
effects of Uniform Common Interest Ownership Act on investment
opportunities and projects in WV.

On unfinished business, coming up out of regular order, was
reported by the Clerk and referred to the Committee on Rules.

At the request of Senator Takubo, unanimous consent being
granted, the Senate returned to the third order of business.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of
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Eng. Com. Sub. for Com. Sub. for Senate Bill 47, Creating
Charter Schools Stimulus Fund.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Com. Sub. for Com. Sub. for Senate Bill 187, Making
it felony offense for school employee or volunteer to engage in
sexual contact with students.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking everything after the enacting clause and inserting
in lieu thereof the following:

ARTICLE 8B. SEXUAL OFFENSES.

§61-8B-11b. Imposition of sexual acts on students at least 18
vears of age but less than 20 vears of age enrolled in
secondary schools; penalties.

(a) Any person who is not married to the student and is a
teacher, professor, assistant professor, adjunct faculty, teacher's
assistant, principal, counselor, coach, other school employee,
contracted service worker, or volunteer of any private or public
secondary school or any college, university, vocational school, or
community and technical college who has supervisory or
disciplinary power of any nature or in any capacity over the student
and engages in sexual intercourse, sexual intrusion, or sexual
contact, as those terms are defined in §61-8B-1 of this code, with
the student enrolled in the school who is at least 18 years of age but
less than 20 years of age is guilty of a felony and upon conviction
thereof, shall be imprisoned in a state correctional facility for not
less than one nor more than five years or fined not more than
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$5.000 or both imprisoned and fined. The fact that the student may
have consented to such an act or that the act did not occur on school
property or during a school function is not a defense.

(b) This is a separate and distinct criminal offense from any
other applicable offense under this code. The penalties set forth, in
this section, are in addition to any other penalties for any other
applicable offense.

(c) A final conviction under this section shall cause the
permanent forfeiture of any teaching or other certificate issued
pursuant to §18A-3-2a of this code.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Com. Sub. for Senate Bill 187—A Bill
to amend the Code of West Virginia, 1931, as amended, by adding
thereto a new section, designated §61-8B-11b, relating to making
it a felony offense for any school employee or volunteer to engage
in sexual intercourse, sexual intrusion, or sexual contact with any
student 18 years of age but less than 20 years of age enrolled in the
school where the person has supervisory or disciplinary power over
the student; specifying the application of the section; creating a
marital exception; declaring that neither consent nor location where
an offense occurs is a defense to prosecution; specifying the
criminal penalties for this offense; and declaring that a final
conviction under this section causes the permanent revocation of
any education related certificate the school employee may hold.

On motion of Senator Takubo, the Senate refused to concur in
the foregoing House amendments to the bill (Eng. Com. Sub. for
Com. Sub. for S. B. 187) and requested the House of Delegates to
recede therefrom.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.
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A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 247, Making administrative
appeals and judicial review of board action subject to provisions of
Administrative Procedures Act.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 258, Eliminating ceiling on
fair market value of consumer goods and permitting dealer to
require security deposit.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 271, Modifying approval
process requirements for First Responders Honor Board.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage, to take
effect from passage, of

Eng. Com. Sub. for Senate Bill 298, Relating to non-federally
declared emergencies and non-states of emergency.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 302, Relating to Law
Enforcement Safety Act.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage, to take
effect from passage, of

Eng. Com. Sub. for Senate Bill 409, Authorizing Department
of Commerce to promulgate legislative rules.
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A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage, to take
effect July 1, 2023, of

Eng. Senate Bill 443, Directing payment of estate
administration fee to State Auditor.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage, to take
effect July 1, 2023, of

Eng. Senate Bill 444, Transferring moneys in WV Future Fund
to General Revenue Fund.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage, to take
effect July 1, 2023, of

Eng. Com. Sub. for Senate Bill 469, Providing funding for
CPR instruction to high school students.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Senate Bill 508, Clarifying reporting and disclosure
requirements for grassroots lobbying expenditures.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 516, Relating to requirements
for disclosure of donor contributions.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 523, Clarifying purpose and
use of Economic Development Project Fund.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of
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Eng. Com. Sub. for Senate Bill 527, Allowing family
members of military personnel access to discharge records.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 546, Adding and removing
certain compounds from controlled substance list.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage, to take
effect from passage, of

Eng. Com. Sub. for Senate Bill 568, Relating to
Dangerousness Assessment Advisory Board.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage, to take
effect from passage, of

Eng. Com. Sub. for Senate Bill 579, Providing payment to
vendors who provided services to state.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Senate Bill 625, Requiring certain transcripts to be
accepted as record of student's performance for placement in micro
school programs.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page 2, section la, line 27, after the word "program" by
striking out the words "Hope Scholarship kindergarten program,";
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On page 2, section la, line 38, after the words "homeschool
program" by inserting the word "or";

On page 2, section la, line 39, after the word "program" by
striking out the comma and the words "or HOPE scholarship
program";

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Senate Bill 625—A Bill to amend and reenact §18-8-1a
of the Code of West Virginia, 1931, as amended, all relating to
compulsory school attendance; removing references to Hope
Scholarship kindergarten program and Hope Scholarship program
transcripts or credentials; and providing that transcripts or
credentials of microschool programs to be accepted as record of
student's previous performance for placement and credit
assignment.

On motion of Senator Takubo, the Senate refused to concur in
the foregoing House amendments to the bill (Eng. S. B. 625) and
requested the House of Delegates to recede therefrom.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 631, Updating administration,
funding, and requirements for federal elections held in WV.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Com. Sub. for Senate Bill 665, Amending licensure
requirements for massage therapist.
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A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage, to take
effect from passage, of

Eng. Senate Bill 674, Providing statutory recognition and
appointment of board members for WV First Foundation.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage, to take
effect from passage, of

Eng. Senate Bill 678, Adding appropriations to DHHR,
Division of Human Services.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the passage of

Eng. Senate Bill 734, Requiring adoption of cloud computing
services by state agencies.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, to take effect from passage,
and requested the concurrence of the Senate in the House of
Delegates amendments, as to

Eng. Com. Sub. for Senate Bill 361, Authorizing
miscellaneous boards and agencies to promulgate legislative rules.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 9. AUTHORIZATION FOR DEPARTMENT OF
MISCELLANEOUS AGENCIES AND BOARDS TO
PROMULGATE LEGISLATIVE RULES.
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§64-9-1. Board of Accountancy.

The legislative rule filed in the State Register on July 27, 2022,
authorized under the authority of §30-9-5 of this code, relating to
the Board of Accountancy (board rules of professional conduct, 1
CSR 01), is authorized.

§64-9-2. Board of Acupuncture.

(a) The legislative rule filed in the State Register on July 29,
2022, authorized under the authority of §30-36-14(f) of this code,
modified by the Board of Acupuncture to meet the objections of
the Legislative Rule-Making Review Committee and refiled in the
State Register on September 28, 2022, relating to the Board of
Acupuncture (advertising by licensed acupuncturists, 32 CSR 05),
is authorized.

(b) The legislative rule filed in the State Register on July 30,
2022, authorized under the authority of §30-36-7 of this code,
modified by the Board of Acupuncture to meet the objections of
the Legislative Rule-Making Review Committee and refiled in the
State Register on September 28, 2022, relating to the Board of
Acupuncture (standards of practice of acupuncture by licensed
acupuncturists, 32 CSR 06), is authorized with the amendment set
forth below:

On page 2, by striking out section 6.1 and inserting in lieu
thereof a new section 6.1 to read as follows:

Injection therapy- A practitioner shall be limited to perform
pointpuncture injections using sterile disposable needles and sterile
solutions. Injection therapy shall be the injection of sterile herbs,
vitamins, minerals, homeopathic substance, or other similar
substances specifically manufactured for injection into
acupuncture points by means of sterile needles used primarily for
this purpose. Permissible substances include saline, glucose,
lidocaine, procaine, oriental herbs, vitamin B-12, traumeel,
sarapin, and homeopathic substances. Practitioners trained in
injection therapy must comply with the ability to perform
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resuscitative procedures, including access to epinephrine injections
and nasal oxygen if their patient exhibits symptoms of anaphylaxis;

On page 3, by inserting a new section, designated section 6.3.
to read as follows:

6.3. Hand washing — The acupuncturist shall vigorously scrub
his or her hands with soap and warm water immediately before
examining patients or handling acupuncture needles and other
instruments and between patients.

(a) The legislative rule filed in the State Register on July 29,
2022, authorized under the authority of §30-36-7 of this code,
modified by the Board of Acupuncture to meet the objections of
the Legislative Rule-Making Review Committee and refiled in the
State Register on September 28, 2022, relating to the Board of
Acupuncture (continuing education requirements, 32 CSR 09), is
authorized.

§64-9-3. Department of Agriculture.

(a) The legislative rule filed in the State Register on July 18,
2022, authorized under the authority of §19-13-4 of this code,
modified by the Department of Agriculture to meet the objections
of the Legislative Rule-Making Review Committee and refiled in
the State Register on October 3, 2022, relating to the Department
of Agriculture (West Virginia apiary rule, 61 CSR 02), is
authorized with the amendment set forth below:

On page 2, by striking out all of section 3.1. and inserting in
lieu thereof a new section 3.1. to read as follows:

3.1. The Commissioner shall furnish an application for
registration of bees to all person known to keep bees. The
Commissioner shall mail the applications during the month of June
to all persons who have registered their bees during the previous
year. Upon receipt of a properly executed bee registration
application, the Commissioner shall issue a certificate of
registration which will be based upon the information provided on
the application.
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(b) The legislative rule filed in the State Register on May 12,
2022, authorized under the authority of §19-2-10 of this code,
modified by the Department of Agriculture to meet the objections
of the Legislative Rule-Making Review Committee and refiled in
the State Register on September 22, 2022, relating to the
Department of Agriculture (schedule of charges for inspection
services: fruit, 61 CSR 08B), is authorized.

(c) The legislative rule filed in the State Register on June 14,
2022, authorized under the authority of §19-12D-4 of this code,
modified by the Department of Agriculture to meet the objections
of the Legislative Rule-Making Review Committee and refiled in
the State Register on September 22, 2022, relating to the
Department of Agriculture (noxious weeds rule, 61 CSR 14A), is
authorized.

(d) The legislative rule filed in the State Register on July 21,
2022, authorized under the authority of §19-11E-8(1) of this code,
modified by the Department of Agriculture to meet the objections
of the Legislative Rule-Making Review Committee and refiled in
the State Register on September 22, 2022, relating to the
Department of Agriculture (Grade "A" pasteurized milk, 61 CSR
15), is authorized.

(e) The legislative rule filed in the State Register on November
15, 2021, authorized under the authority of §19-29-4 of this code,
modified by the Agriculture Commissioner to meet the objections
of the Legislative Rule-Making Review Committee and refiled in
the State Register on October 26, 2022, relating to the Agriculture
Commissioner (inspection of nontraditional, domesticated animals,
61 CSR 23D), is authorized.

(f) The legislative rule filed in the State Register on July 28,
2022, authorized under the authority of §19-12E-7 of this code,
modified by the Department of Agriculture to meet the objections
of the Legislative Rule-Making Review Committee and refiled in
the State Register on September 22, 2022, relating to the
Department of Agriculture (hemp products, 61 CSR 30), is
authorized.



2690 JOURNAL OF THE SENATE [March 11

(g) The legislative rule filed in the State Register on June 2,
2022, authorized under the authority of §19-1C-4 of this code,
modified by the Department of Agriculture to meet the objections
of the Legislative Rule-Making Review Committee and refiled in
the State Register on September 22, 2022, relating to the
Department of Agriculture (livestock care standards, 61 CSR 31),
is authorized.

(h) The legislative rule filed in the State Register on May 18,
2022, authorized under the authority of §11-13DD-5(b) of this
code, modified by the Department of Agriculture to meet the
objections of the Legislative Rule-Making Review Committee and
refiled in the State Register on September 22, 2022, relating to the
Department of Agriculture (farm to food bank tax credit, 61 CSR
36), is authorized with the amendments set forth below:

On page 3, after "5.2.c." by inserting the following: "No more
than $200,000 of tax credits may be allocated to the Department of
Agriculture in any fiscal year."

And,

On page 4, by striking out section 5.3 and inserting in lieu
thereof a new section 5.3. to read as follows:

5.3. After review of the receipt form and any supporting
documentation, and after ensuring that the limit of $200,000 of tax
credits per fiscal year has not been exceeded, the Department of
Agricultural shall determine the amount, if any, of the tax credit
due to the farming taxpayer. The amount of the credit is equal to
30 percent of the value of the donated edible agricultural products,
but not to exceed $5,000 during a taxable year.

(i) The legislative rule filed in the State Register on June 24,
2022, authorized under the authority of §19-35-4 of this code,
modified by the Department of Agriculture to meet the objections
of the Legislative Rule-Making Review Committee and refiled in
the State Register on September 22, 2022, relating to the
Department of Agriculture (farmers markets, 61 CSR 38), is
authorized with the amendment set forth below:
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On page 6, by striking out subdivision 6.2.h. and inserting in
lieu thereof a new subdivision 6.2.h. to read as follows:

6.2.h. Any potentially hazardous freeze-dried foods.
§64-9-4. Athletic Commission.

(a) The legislative rule filed in the State Register on July 26,
2022, authorized under the authority of §29-5A-24 of this code,
modified by the Athletic Commission to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on October 20, 2022, relating to the Athletic
Commission (administrative rules of the West Virginia State
Athletic Commission, 177 CSR 01), is authorized.

(b) The legislative rule filed in the State Register on July 27,
2022, authorized under the authority of §29-5A-3a of this code,
modified by the Athletic Commission to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on October 20, 2022, relating to the Athletic
Commission (regulation of mixed martial arts, 177 CSR 02), is
authorized.

§64-9-5. State Auditor.

The legislative rule filed in the State Register on July 29, 2022,
authorized under the authority of §12-3-13b of this code, relating
to the State Auditor (standards for voluntary payroll deductions,
155 CSR 03), is authorized.

§64-9-6. Conservation Agency.

(a) The legislative rule filed in the State Register on July 12,
2022, authorized under the authority of §19-21A-4a of this code,
modified by the Conservation Agency to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on September 20, 2022, relating to the Conservation
Agency (operation of West Virginia State Conservation Committee
and conservation districts, 63 CSR 01), is authorized.
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(b) The legislative rule filed in the State Register on July 12,
2022, authorized under the authority of §19-21A-4 of this code,
modified by the Conservation Agency to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on September 20, 2022, relating to the Conservation
Agency (conservation district accounting and auditing standards,
63 CSR 04), is authorized.

§64-9-7. Board of Dentistry.

The legislative rule filed in the State Register on July 22, 2022,
authorized under the authority of §30-4-6 of this code, modified by
the Board of Dentistry to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State Register
on October 4, 2022, relating to the Board of Dentistry (dental
recovery networks, 5 CSR 15), is authorized.

§64-9-8. Board of Funeral Service Examiners.

(a) The legislative rule filed in the State Register on July 27,
2022, authorized under the authority of §30-6-6 of this code,
modified by the Board of Funeral Service Examiners to meet the
objections of the Legislative Rule-Making Review Committee and
refiled in the State Register on October 4, 2022, relating to the
Board of Funeral Service Examiners (funeral director, embalmer,
apprentice, courtesy card holders and funeral establishment
requirements, 6 CSR 01), is authorized.

(b) The legislative rule filed in the State Register on July 27,
2022, authorized under the authority of §30-6-6 of this code,
modified by the Board of Funeral Service Examiners to meet the
objections of the Legislative Rule-Making Review Committee and
refiled in the State Register on October 4, 2022, relating to the
Board of Funeral Service Examiners (crematory requirements, 6
CSR 02), is authorized.

(c) The legislative rule filed in the State Register on July 27,
2022, authorized under the authority of §30-6-6 of this code,
modified by the Board of Funeral Service Examiners to meet the
objections of the Legislative Rule-Making Review Committee and
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refiled in the State Register on October 4, 2022, relating to the
Board of Funeral Service Examiners (fee schedule, 6 CSR 07), is
authorized.

§64-9-9. Board of Landscape Architects.

The legislative rule filed in the State Register on July 30, 2022,
authorized under the authority of §30-22-7 of this code, modified
by the Board of Landscape Architects to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on September 22, 2022, relating to the Board of
Landscape Architects (registration of landscape architects, 9 CSR
01), is authorized.

§64-9-10. Board of Medicine.

(a) The legislative rule filed in the State Register on July 27,
2022, authorized under the authority of §30-3-7(a) of this code,
relating to the Board of Medicine (licensing of physicians and
podiatric physicians and disciplinary procedures for applicants,
licensees, credential holders, 11 CSR 01A), is authorized.

(b) The legislative rule filed in the State Register on July 27,
2022, authorized under the authority of §30-3E-3 of this code,
relating to the Board of Medicine (licensure, practice requirements,
disciplinary and complaint procedures, continuing education,
physician assistants, 11 CSR 01B), is authorized.

(c) The legislative rule filed in the State Register on July 29,
2022, authorized under the authority of §30-5-7(c) of this code,
relating to the Board of Medicine (collaborative pharmacy practice,
11 CSR 08), is authorized.

(d) The legislative rule filed in the State Register on July 28,
2022, authorized under the authority of §30-3-14 of this code,
relating to the Board of Medicine (prohibiting sexual misconduct
by health care practitioners, 11 CSR 16), is authorized with the
amendment set forth below:

On page 5, subdivision 9.1.2., after the period, by striking
proviso in its entirety.
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§64-9-11. Board of Optometry.

The legislative rule filed in the State Register on July 30, 2022,
authorized under the authority of §30-1-26 of this code, modified
by the Board of Optometry to meet the objections of the Legislative
Rule-Making Review Committee and refiled in the State Register
on September 28, 2022, relating to the Board of Optometry
(optometric telehealth practice, 14 CSR 12), is authorized with
amendment set forth below:

On page 4, by striking out all of section 5.1. and inserting in
lieu thereof a new section 5.1. to read as follows:

5.1. Nothing in this section shall be construed to invalidate §30-
8A-3 or to permit use of any automated refractor or other
automated or remote testing device to generate refractive data.

§64-9-12. Board of Osteopathic Medicine.

The legislative rule filed in the State Register on July 29, 2022,
authorized under the authority of §30-3E-3 of this code, relating to
the Board of Osteopathic Medicine (osteopathic physician
assistants, 24 CSR 02), is authorized.

§64-9-13. Board of Pharmacy.

(a) The legislative rule filed in the State Register on July 29,
2022, authorized under the authority of §30-5-7 of this code,
modified by the Board of Pharmacy to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on October 17, 2022, relating to the Board of
Pharmacy (licensure and practice of pharmacy, 15 CSR 01), is
authorized with the amendments set forth below:

On page 10, subsection 4.3, after the word "to" by inserting the
words "six";

And,
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On page 40, by striking out the entirety of subdivision 24.1.b.
and inserting in lieu there of a new subdivision 24.1.b. to read as
follows:

24.1.b. for drug regimen review of prescription orders for a
patient in an institutional facility, for the pharmacist to authorize
the dispensing and administration, provided the pharmacist is
licensed to practice pharmacist care in West Virginia.

(b) The legislative rule filed in the State Register on July 29,
2022, authorized under the authority of §60A-3-301 of this code,
modified by the Board of Pharmacy to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on October 17, 2022, relating to the Board of
Pharmacy (Uniform Controlled Substance Act, 15 CSR 02), is
authorized.

(c) The legislative rule filed in the State Register on July 29,
2022, authorized under the authority of §30-5-7 of this code,
modified by the Board of Pharmacy to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on October 17, 2022, relating to the Board of
Pharmacy (registration of pharmacy technicians, 15 CSR 07), is
authorized.

(d) The legislative rule filed in the State Register on July 29,
2022, authorized under the authority of §30-5-7 of this code,
modified by the Board of Pharmacy to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on October 17, 2022, relating to the Board of
Pharmacy (pharmacy permits, 15 CSR 15), is authorized.

(e) The legislative rule filed in the State Register on April 4,
2022, authorized under the authority of §30-5-7 of this code,
modified by the Board of Pharmacy to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on October 17, 2022, relating to the Board of
Pharmacy (inspections, 15 CSR 19), is authorized.
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(f) The legislative rule filed in the State Register on July 29,
2022, authorized under the authority of §60B-1-8 of this code,
modified by the Board of Pharmacy to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on October 17, 2022, relating to the Board of
Pharmacy (Donated Drug Repository Program, 15 CSR 20), is
authorized.

§64-9-14. Psychologists.

The legislative rule filed in the State Register on September 7,
2022, authorized under the authority of §30-21-6 of this code,
relating to the Board of Examiners of Psychologists (code of
conduct, 17 CSR 06), is authorized.

§64-9-15. Board of Registered Professional Nurses.

(a) The legislative rule filed in the State Register on July 27,
2022, authorized under the authority of §30-7-4 of this code,
relating to the Board of Registered Professional Nurses
(requirements for registration and licensure and conduct
constituting professional misconduct, 19 CSR 03), is authorized.

(b) The legislative rule filed in the State Register on July 26,
2022, authorized under the authority of §30-7-4 of this code,
modified by the Board of Registered Professional Nurses to meet
the objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on November 10, 2022, relating to
the Board of Registered Professional Nurses (advanced practice
registered nurse licensure requirements, 19 CSR 07), is authorized
with the amendment set forth below:

On page 7, by inserting a new subsection 10.2., to read as
follows:

10.2. In case of national recertification, any licensure
suspension shall immediately by removed, and no further
discipline may occur, if information is provided indicating that
recertification has not lapsed.
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(c) The legislative rule filed in the State Register on July 26,
2022, authorized under the authority of §30-7-15a of this code,
modified by the Board of Registered Professional Nurses to meet
the objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on November 10, 2022, relating to
the Board of Registered Professional Nurses (limited prescriptive
authority for nurses in advanced practice, 19 CSR 08), is
authorized.

(d) The legislative rule filed in the State Register on July 26,
2022, authorized under the authority of §30-7-4 of this code,
modified by the Board of Registered Professional Nurses to meet
the objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on November 10, 2022, relating to
the Board of Registered Professional Nurses (continuing education
and competence, 19 CSR 11), is authorized.

(e) The legislative rule filed in the State Register on July 26,
2022, authorized under the authority of §30-7-4 of this code,
modified by the Board of Registered Professional Nurses to meet
the objections of the Legislative Rule-Making Review Committee
and refiled in the State Register on November 10, 2022, relating to
the Board of Registered Professional Nurses (fees for services
rendered by the board, 19 CSR 12), is authorized with the
amendments set forth below:

On page 1, subsection 2.4., by striking out the number "30.00"
and inserting in lieu thereof the number "20.00";

On page 2, subsection 2.8., by striking out the number "35.00"
and inserting in lieu thereof the number "25.00";

And,

On page 2, by striking out subsection 2.20. and renumbering
the remaining subsections.

(f) The legislative rule filed in the State Register on July 26,
2022, authorized under the authority of §60A-9-5a of this code,
modified by the Board of Registered Professional Nurses to meet
the objections of the Legislative Rule-Making Review Committee
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and refiled in the State Register on November 10, 2022, relating to
the Board of Registered Professional Nurses (practitioner
requirements for accessing the West Virginia Controlled Substance
Monitoring Program database, 19 CSR 14), is authorized.

(g) The legislative rule filed in the State Register on July 26,
2022, authorized under the authority of §30-1-26 of this code,
relating to the Board of Registered Professional Nurses (telehealth
practice; requirements; definitions, 19 CSR 16), is authorized.

§64-9-16. Secretary of State.

(a) The legislative rule filed in the State Register on August 1,
2022, authorized under the authority of §3-3-2a of this code,
modified by the Secretary of State to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on November 10, 2022, relating to the Secretary of
State (early voting in-person satellite precincts, 153 CSR 13), is
authorized.

(b) The legislative rule filed in the State Register on July 29,
2022, authorized under the authority of §3-1A-6 of this code,
modified by the Secretary of State to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on November 10, 2022, relating to the Secretary of
State (Combined Voter Registration and Driver Licensing Fund,
153 CSR 25), is authorized.

(c) The legislative rule filed in the State Register on August 1,
2022, authorized under the authority of §3-1A-9 of this code,
modified by the Secretary of State to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on November 10, 2022, relating to the Secretary of
State (administrative procedures for the Nonpublic Funding for
Election Administration Fund, 153 CSR 54), is authorized.

§64-9-17. State Treasurer.

(a) The legislative rule filed in the State Register on July 29,
2022, authorized under the authority of §36-8-28 of this code,
modified by the State Treasurer to meet the objections of the
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Legislative Rule-Making Review Committee and refiled in the
State Register on September 15, 2022, relating to the State
Treasurer (enforcement of the Uniform Unclaimed Property Act,
112 CSR 05), is authorized.

(b) The legislative rule filed in the State Register on April 21,
2022, authorized under the authority of §18-31-9 of this code,
modified by the Treasurer's Office to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on January 25, 2023, relating to the Treasurer's
Office (Hope Scholarship Program, 112 CSR 18), is authorized.

(c) The legislative rule filed in the State Register on July 22,
2022, authorized under the authority of §18-30A-16 of this code,
modified by the State Treasurer to meet the objections of the
Legislative Rule-Making Review Committee and refiled in the
State Register on September 15, 2022, relating to the State
Treasurer (Jumpstart Savings Program, 112 CSR 20), is
authorized.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 361 —A Bill to amend and
reenact §64-9-1 et seq. of the Code of West Virginia, 1931, as
amended, relating generally to authorizing and directing certain
miscellaneous agencies and boards to promulgate legislative rules;
authorizing the rules as filed and as modified by the Legislative
Rule-Making Review Committee, and as amended by the
Legislature; relating to authorizing the Board of Accountancy to
promulgate a legislative rule relating to board rules of professional
conduct; relating to authorizing the Board of Acupuncture to
promulgate a legislative rule relating to advertising by licensed
acupuncturists; relating to authorizing the Board of Acupuncture to
promulgate a legislative rule relating to standards of practice of
acupuncture by licensed acupuncturists; relating to authorizing the
Board of Acupuncture to promulgate a legislative rule relating to
continuing education requirements; relating to authorizing the
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Department of Agriculture to promulgate a legislative rule relating
to the West Virginia apiary rule; relating to authorizing the
Department of Agriculture to promulgate a legislative rule relating
to schedule of charges for inspection services: fruit; relating to
authorizing the Department of Agriculture to promulgate a
legislative rule relating to noxious weeds; relating to authorizing
the Department of Agriculture to promulgate a legislative rule
relating to Grade "A" pasteurized milk; relating to authorizing the
Department of Agriculture to promulgate a legislative rule relating
to inspection of nontraditional, domesticated animals; relating to
authorizing the Department of Agriculture to promulgate a
legislative rule relating to hemp products; relating to authorizing
the Department of Agriculture to promulgate a legislative rule
relating to livestock care standards; relating to authorizing the
Department of Agriculture to promulgate a legislative rule relating
to farm-to-food bank tax credit; relating to authorizing the
Department of Agriculture to promulgate a legislative rule relating
to farmers markets; relating to authorizing the Athletic
Commission to promulgate a legislative rule relating to
administrative rules; relating to authorizing the Athletic
Commission to promulgate a legislative rule relating to regulation
of mixed martial arts; relating to authorizing the State Auditor to
promulgate a legislative rule relating to standards for voluntary
payroll deductions; relating to authorizing the Conservation
Agency to promulgate a legislative rule relating to operation of
West Virginia State Conservation Committee and conservation
districts; relating to authorizing the Conservation Agency to
promulgate a legislative rule relating to conservation district
accounting and auditing standards; relating to authorizing the
Board of Dentistry to promulgate a legislative rule relating to
dental recovery networks; relating to authorizing the Board of
Funeral Service Examiners to promulgate a legislative rule relating
to funeral director, embalmer, apprentice, courtesy card holders,
and funeral establishment requirements; relating to authorizing the
Board of Funeral Service Examiners to promulgate a legislative
rule relating to crematory requirements; relating to authorizing the
Board of Funeral Service Examiners to promulgate a legislative
rule relating to a fee schedule; relating to authorizing the Board of
Landscape Architects to promulgate a legislative rule relating to
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registration of landscape architects; relating to authorizing the
Board of Medicine to promulgate a legislative rule relating to
licensing of physicians and podiatric physicians and disciplinary
procedures for applicants, licensees, and credential holders;
relating to authorizing the Board of Medicine to promulgate a
legislative rule relating to relating to licensure, practice
requirements, disciplinary and complaint procedures, continuing
education, physician assistants; authorizing the Board of Medicine
to promulgate a legislative rule relating to collaborative pharmacy
practice; relating to authorizing the Board of Medicine to
promulgate a legislative rule relating to prohibiting sexual
misconduct by health care practitioners; relating to authorizing the
Board of Optometry to promulgate a legislative rule relating to
optometric telehealth practice; relating to authorizing the Board of
Osteopathic Medicine to promulgate a legislative rule relating to
osteopathic physician assistants; relating to authorizing the Board
of Pharmacy to promulgate a legislative rule relating to licensure
and practice of pharmacy; relating to authorizing the Board of
Pharmacy to promulgate a legislative rule relating to the Uniform
Controlled Substance Act; relating to authorizing the Board of
Pharmacy to promulgate a legislative rule relating to Board of
Pharmacy rules for registration of pharmacy technicians; relating
to authorizing the Board of Pharmacy to promulgate a legislative
rule relating to regulations governing pharmacy permit; relating to
authorizing the Board of Pharmacy to promulgate a legislative rule
relating to inspections; relating to authorizing the Board of
Pharmacy to promulgate a legislative rule relating to the Donated
Drug Repository Program; relating to authorizing the
Psychologists to promulgate a legislative rule relating to code of
conduct; relating to authorizing the Board of Registered
Professional Nurses to promulgate a legislative rule relating to
requirements for registration and licensure and conduct
constituting professional misconduct; relating to authorizing the
Board of Registered Professional Nurses to promulgate a
legislative rule relating to advanced practice registered nurse
licensure requirements; relating to authorizing the Board of
Registered Professional Nurses to promulgate a legislative rule
relating to limited prescriptive authority for nurses in advanced
practice; relating to authorizing the Board of Registered
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Professional Nurses to promulgate a legislative rule relating to
continuing education and competence; relating to authorizing the
Board of Registered Professional Nurses to promulgate a
legislative rule relating to fees for services rendered by the board;
relating to authorizing the Board of Registered Professional Nurses
to promulgate a legislative rule relating to practitioner
requirements for accessing the West Virginia Controlled Substance
Monitoring Program database; relating to authorizing the Board of
Registered Professional Nurses to promulgate a legislative rule
relating to telehealth practice; requirements; definitions; relating to
authorizing the Secretary of State to promulgate a legislative rule
relating to early voting in-person satellite precincts; relating to
authorizing the Secretary of State to promulgate a legislative rule
relating to the Combined Voter Registration and Driver Licensing
Fund; relating to authorizing the Secretary of State to promulgate
a legislative rule relating to administrative procedures for the
Nonpublic Funding for Election Administration Fund; relating to
authorizing the State Treasurer to promulgate a legislative rule
relating to enforcement of the Uniform Unclaimed Property Act;
relating to authorizing the State Treasurer to promulgate a
legislative rule relating to the Hope Scholarship Program; and
relating to authorizing the State Treasurer to promulgate a
legislative rule relating to Jumpstart Savings Program.

On motion of Senator Takubo, the following amendment to the
House of Delegates amendments to the bill (Eng. Com. Sub. for S.
B. 361) was reported by the Clerk and adopted:

On page 7, section 10, subsection (d), line 14 through 16, after
"is authorized" by inserting a period, and striking out the remainder
of the subsection.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments, as amended.

Engrossed Committee Substitute for Senate Bill 361, as
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
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Hunt, Karnes, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Maroney—2.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 361) passed with its House of Delegates amended
title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Karnes, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Maroney—-2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 361) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, to take effect from passage,
and requested the concurrence of the Senate in the House of
Delegates amendments, as to
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Eng. Com. Sub. for Com. Sub. for Senate Bill 273, Relating
to allocation of child protective workers in counties based upon
population of county.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page 1, by striking everything after the enacting clause and
inserting in lieu thereof the following:

CHAPTER 49. CHILD WELFARE.
ARTICLE 2. STATE RESPONSIBILITIES FOR CHILDREN.

§49-2-101. Authorization and responsibility; Bureau for Social
Services.

horized l I of child ;
i ityation- The

Bureau for Social Services is continued within the department. The

bureau is under the immediate supervision of a commissioner.
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belief-as-the parents-errelatives: The Bureau for Social Services is
authorized to provide care, support, and protective services for
children who are handicapped by dependency., neglect, single
parent status, mental or physical disability, or who for other reasons
are in need of public service. The bureau is also authorized to
accept children for care from their parent or parents, guardian,
custodian, or relatives, and to accept the custody of children
committed to its care by courts. The bureau or any county office of
the department is also authorized to accept temporary custody of
children for care from any law-enforcement officer in an
emergency situation.

(c) The bureau is responsible for the care of the infant child of
an unmarried mother who has been committed to the custody of the
department while the infant is placed in the same licensed child
welfare agency as his or her mother. The bureau provides care for
those children in family homes meeting required standards, at
board or otherwise, through a licensed child welfare agency, or in
a_state institution providing care for dependent or neglected
children. If practical, when placing any child in the care of a family
or a child welfare agency, the bureau shall select a family holding
the same religious belief as the parents or relatives of the child, or
a child welfare agency conducted under religious auspices of the
same belief as the parents or relatives.

§49-2-102. Minimum-staffing-complementfor-child-proteetive

servieces Staffing Allocation for Child Protective Services
Workers.

Repealed] Notwithstanding any other provision of this code
to _the contrary, effective July 1, 2024, the commissioner shall
allocate and station child protective services workers by county
based on population, referrals, and average caseload. The
allocation may not decrease below the bureau's allocation of
January 1, 2023. The county population shall be based on the
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United States Census. The bureau shall report the allocation to the
Legislative Oversight Commission on Health and Human
Resources Accountability by July 1 each year.

§49-2-809. Reporting procedures.

(a) Reports of child abuse and neglect pursuant to this article
shall be made immediately to the department of child protective
services by a method established by the departmrent Bureau for
Social Services: Provided, That if the method for reporting is web-
based, the Department-of Health-and Human Resourees Bureau for
Social Services shall maintain a system for addressing emergency
situations that require immediate attention and shall be followed by
a written report within 48 hours if so requested by the receiving
agency. The state—department Bureau for Social Services shall
establish and maintain a 24-hour, seven-day-a-week telephone
number to receive calls reporting suspected or known child abuse
or neglect.

(b) The department shall have a redundancy for its system in
the event of an outage to receive reports. This redundancy system
shall be transparent, meaning that it shall allow for reporting in the
same means as if the outage had not occurred and no time delay
shall occur from when the outage occurs to when the redundancy
system begins to operate. This redundancy system shall be
operational no later than July 1, 2023. If the department contends
that it currently has a redundancy system, it shall describe the
system, provide an operational date for the system, and explain
why calls to centralized intake were unanswered to the Joint
Committee on Government and Finance by July 1, 2023.

) (c) A copy of any report of serious physical abuse, sexual
abuse, or assault shall be forwarded by the department to the
appropriate law-enforcement agency, the prosecuting attorney, or
the coroner or medical examiner's office. All reports under this
article are confidential. Reports of known or suspected institutional
child abuse or neglect shall be made and received as all other
reports made pursuant to this article.
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(d) The department shall annually submit a report in an
electronic format, via the legislative webpage, on July 1 to the Joint
Committee on Government and Finance, which shall contain: How
many calls were made to centralized intake on a per county basis,
how many calls were referred to centralized intake on a per county
basis, how many calls were screened out centralized intake on a per
county basis, and the time from referral to investigation on a per

county basis.

ARTICLE 10. EXEMPTION FROM WEST VIRGINIA
DIVISION OF PERSONNEL.

§49-10-101. Legislative findings.

The Legislature finds the State of West Virginia is
experiencing a child welfare crisis. From 2016 to 2020, the child
protective service vacancy rate has increased from 9.7% to 33%.
This significant lack of staffing has caused a delay in response
times to begin investigations. During the same time period, the
average hours to start a child protective service investigation after
referral went from 119.1 hours in 2016 to now averaging 428.1
hours in 2020. This significant failure to begin the investigation
can and has cost lives. The Legislature finds that the Bureau for
Social Services is having extreme difficulty recruiting and
retaining child protective service workers, youth service workers,
adult protective service workers, and other related workers,
including necessary casework support personnel and managers at
the county level, who assist in the provision of services to
vulnerable populations.

§49-10-101. Bureau for Social Service employees exempt from
Division of Personnel.

(a) The Commissioner of the Bureau for Social Services shall
develop a merit-based system policy for the bureau. The procedure
shall include classification specifications, and may include
compensation adjustments, retention incentives, and hiring

approval by the commissioner. The commissioner shall have the
full authority to evaluate applicants for employment or promotion

or make classification determinations for positions within the
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merit-based system. The pay rates and employment requirements
shall be put into effect on or before January 1, 2024. This merit-
based system shall apply to new employees in the above referenced
job classifications and for existing employees who elect, in writing
to enter the merit-based system. The merit-based system is exempt
from the Division of Personnel and all requirements of §29-6-1 et
seq. of this code and any related rules. There is no requirement for
uniformity regarding the pay scale for the same classification
between regions of the state to account for market rates and
demand for specific positions. The provisions of §6C-2-1 et seq.
are not applicable.

(b) Funding for the pay rates and employment requirements
shall be provided from the appropriation to the bureau.

(c) The commissioner may conduct periodic wage and
compensation analysis of identified market rates for the above
positions as determined by the commissioner.

(d) The commissioner shall report to Legislative Oversight
Commission of Health and Human Resources accountability by
January 1, 2024.

§49-10-103. Bureau for Social Service employees no
requirement uniformity in pay scale.

The Legislature finds that the Bureau for Social Services is
having extreme difficulty retaining child protective service
workers, youth service workers, adult protective service workers,
and other related workers, including necessary casework support
personnel and managers at the county level, who assist in the
provision of services to vulnerable populations. To retain qualified
employees in these crucial positions, there is no requirement for
uniformity regarding the pay scale for the same classification
between regions of the state to account for market rates and
demand for specific positions. The provisions of §6C-2-1 et seq. of
this code shall be applicable to the employees of the merit-based
system as set forth in §49-10-102 of this code, however, there is no
right to a grievance for any such regional pay disparity for the same
job classification.
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ARTICLE 11. SYSTEM REPORTING.

§49-11-101. Systemic reporting transparency; rulemaking.

The commissioner shall change the existing child welfare data
dashboard by July 1, 2023, to report on system-wide issues,
including, but not limited to, system-level performance indicators,
intake hotline performance indicators, field investigation
performance indicators, open case performance indicators, out-of-
home placement performance indicators, and federally mandated
performance indicators.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Com. Sub. for Senate Bill 273—A Bill
to amend and reenact §49-2-101, §49-2-102, and §49-2-809 of the
Code of West Virginia, 1931, as amended; to amend said code by
adding thereto a new article, designated §49-10-101, §49-10-102,
and §49-10-103; to amend said code by adding thereto a new
article, designated §49-11-101, all relating to child welfare;
continuing the Bureau for Social Services; providing authority to
the bureau; providing how the commissioner shall allocate child
protective service workers; requiring reporting; requiring the
department to have a redundancy centralized intake system; setting
forth requirements for data submission in the event a system exists;
providing that the Bureau for Social Services shall develop a merit-
based system; providing legislative findings; providing the merit-
based system shall be subject to the grievance process, except that
there is no grievance available for the same classification
description impacted by regional pay disparities; providing that for
existing employees there is no grievance procedure for a regional
pay disparity for the same job classification and establishing
timeframes for implementation.

On motion of Senator Takubo, the following amendment to the
House of Delegates amendments to the bill (Eng. Com. Sub. for
Com. Sub. for S. B. 273) was reported by the Clerk and adopted:
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By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Com. Sub. for Senate Bill 273—A Bill
to amend and reenact §49-2-101, §49-2-102, and §49-2-809 of the
Code of West Virginia, 1931, as amended; to amend said code by
adding thereto a new article, designated §49-10-101, §49-10-102,
and §49-10-103; to amend said code by adding thereto a new
article, designated §49-11-101, all relating to child welfare;
continuing the Bureau for Social Services; providing authority to
the bureau; providing how the commissioner shall allocate child
protective service workers; requiring reporting; requiring the
department to have a redundancy centralized intake system; setting
forth requirements for data submission in the event a system exists;
providing that the Bureau for Social Services shall develop a merit-
based system; providing legislative findings; providing that the
merit-based system is not subject to the grievance process;
providing that for existing employees there is no grievance
procedure for a regional pay disparity for the same job
classification and establishing timeframes for implementation; and
updating the child welfare dashboard.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments, as amended.

Engrossed Committee Substitute for Committee Substitute for
Senate Bill 273, as amended, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: None.
Absent: Jeffries and Maroney—2.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
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Sub. for Com. Sub. for S. B. 273) passed with its Senate amended
title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Karnes, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—32.

The nays were: None.
Absent: Jeffries and Maroney—2.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for Com. Sub. for S. B. 273) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

At the request of Senator Takubo, unanimous consent being
granted, the Senate reconsidered the vote by which on yesterday,
Friday, March 10, 2023, it refused to concur in the House of
Delegates amendments (shown in the Senate Journal of that day,
pages 2482 to 2484, inclusive), as to

Eng. Senate Bill 559, Relating to spousal privilege.
The bill still being in the possession of the Senate,
The vote thereon having been reconsidered,

On motion of Senator Takubo, the following amendments to
the House of Delegates amendments to the bill were reported by
the Clerk, considered simultaneously, and adopted:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:
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ARTICLE 3. COMPETENCY OF WITNESSES.
§57-3-3. Testimony of husband and wife in criminal cases.

In criminal cases husband and wife shall be allowed, and,
subject to the rules of evidence governing other witnesses, may be
compelled to testify in on behalf of each other, but neither shall be
compelled, nor, without the consent of the other, allowed to be
called as a witness against the other except in the case of a
prosecution for an offense committed by one against the other, or
against the child, father, mother, sister or brother of either of them
or any minor. The failure of either husband or wife to testify,
however, shall create no presumption against the accused, nor be
the subject of any comment before the court or jury by anyone.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Senate Bill 559—A Bill to amend and reenact §57-3-3 of
the Code of West Virginia, 1931, as amended, relating to spousal
privilege; and expanding the exceptions to spousal privilege to
exclude therefrom cases in which the offense at issue was
committed against any minor.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments, as amended.

Engrossed Senate Bill 559, as amended, was then put upon its
passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.
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Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. S. B.
559) passed with its Senate amended title.

Ordered, That The Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
asto

Eng. Com. Sub. for Senate Bill 577, Reducing copay cap on
insulin and devices and permitting purchase of testing equipment
without prescription.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page 1, after the enacting clause by inserting the following:

CHAPTER 5. GENERAL POWERS AND AUTHORITY OF
THE GOVERNOR, SECRETARY OF STATE AND
ATTORNEY GENERAL; BOARD OF PUBLIC WORKS;
MISCELLANEOUS AGENCIES, COMMISSIONS,
OFFICES, PROGRAMS, ETC.

ARTICLE 16. WEST VIRGINIA PUBLIC EMPLOYEES
INSURANCE ACT.

§5-16-2. Definitions.

The following words and phrases as used in this article, unless
a different meaning is clearly indicated by the context, have the
following meanings:
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(1) "Agency" means the Public Employees Insurance Agency
created by this article.

(2) "Director" means the Director of the Public Employees
Insurance Agency created by this article.

(3) "Employee" means any person, including an elected officer,
who works regularly full-time in the service of the State of West
Virginia and, for the purpose of this article only, the term
"employee" also means any person, including an elected officer,
who works regularly full-time in the service of a county board of
education; a public charter school established pursuant to §18-5G-
1 et seq. of this code if the charter school includes in its charter
contract entered into pursuant to §18-5G-7 of this code a
determination to participate in the Public Employees Insurance
program; a county, city, or town in the State; any separate
corporation or instrumentality established by one or more counties,
cities, or towns, as permitted by law; any corporation or
instrumentality supported in most part by counties, cities, or towns;
any public corporation charged by law with the performance of a
governmental function and whose jurisdiction is coextensive with
one or more counties, cities, or towns; any comprehensive
community mental health center or intellectually and
developmentally disabled facility established, operated, or licensed
by the Secretary of Health and Human Resources pursuant to §27-
2A-1 of this code and which is supported in part by state, county,
or municipal funds; any person who works regularly full-time in
the service of the Higher Education Policy Commission, the West
Virginia Council for Community and Technical College Education
or a governing board, as defined in §18B-1-2 of this code; any
person who works regularly full-time in the service of a combined
city-county health department created pursuant to §16-2-1 et seq.
of this code; any person designated as a 21st Century Learner
Fellow pursuant to §18A-3-11 of this code; and any person who
works as a long-term substitute as defined in §18A-1-1 of this code
in the service of a county board of education: Provided, That a
long-term substitute who is continuously employed for at least 133
instructional days during an instructional term, and, until the end
of that instructional term, is eligible for the benefits provided in
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this article until September 1 following that instructional
term: Provided, however, That a long-term substitute employed
fewer than 133 instructional days during an instructional term is
eligible for the benefits provided in this article only during such
time as he or she is actually employed as a long-term substitute. On
and after January 1, 1994, and upon election by a county board of
education to allow elected board members to participate in the
Public Employees Insurance Program pursuant to this article, any
person elected to a county board of education shall be considered
to be an "employee" during the term of office of the elected
member. Upon election by the state Board of Education to allow
appointed board members to participate in the Public Employees
Insurance Program pursuant to this article, any person appointed to
the state Board of Education is considered an "employee" during
the term of office of the appointed member: Provided further, That
the elected member of a county board of education and the
appointed member of the state Board of Education shall pay the
entire cost of the premium if he or she elects to be covered under
this article. Any matters of doubt as to who is an employee within
the meaning of this article shall be decided by the director.

On or after July 1, 1997, a person shall be considered an
"employee" if that person meets the following criteria:

(A) Participates in a job-sharing arrangement as defined in
§18A-1-1 of this code;

(B) Has been designated, in writing, by all other participants in
that job-sharing arrangement as the "employee" for purposes of this
section; and

(C) Works at least one-third of the time required for a full-time
employee.

(4) "Employer" means the State of West Virginia, its boards,
agencies, commissions, departments, institutions, or spending
units; a county board of education;a public charter school
established pursuant to §18-5G-1 et seq. of this code if the charter
school includes in its charter contract entered into pursuant to §18-
5G-7 of this code a determination to participate in the Public
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Employees Insurance Program; a county, city, or town in the state;
any separate corporation or instrumentality established by one or
more counties, cities, or towns, as permitted by law; any
corporation or instrumentality supported in most part by counties,
cities, or towns; any public corporation charged by law with the
performance of a governmental function and whose jurisdiction is
coextensive with one or more counties, cities or towns; any
comprehensive community mental health center or intellectually
and developmentally disabled facility established, operated or
licensed by the Secretary of Health and Human Resources pursuant
to §27-2A-1 of this code and which is supported in part by state,
county or municipal funds; a combined city-county health
department created pursuant to §16-2-1 et seq. of this code; and a
corporation meeting the description set forth in §18B-12-3 of this
code that is employing a 21st Century Learner Fellow pursuant to
§18A-3-11 of this code but the corporation is not considered an
employer with respect to any employee other than a 21st Century
Learner Fellow. Any matters of doubt as to who is an "employer"
within the meaning of this article shall be decided by the director.
The term "employer" does not include within its meaning the
National Guard.

(5) "Finance board" means the Public Employees Insurance
Agency finance board created by this article.

(6) "Person" means any individual, company, association,
organization, corporation or other legal entity, including, but not
limited to, hospital, medical or dental service corporations; health
maintenance organizations or similar organization providing
prepaid health benefits; or individuals entitled to benefits under the
provisions of this article.

(7) "Plan", unless the context indicates otherwise, means the
medical indemnity plan, the managed care plan option, or the group
life insurance plan offered by the agency.

(8) "Retired employee" means an employee of the state who
retired after April 29, 1971, and an employee of the Higher
Education Policy Commission, the Council for Community and
Technical College Education, a state institution of higher education
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or a county board of education who retires on or after April 21,
1972, and all additional eligible employees who retire on or after
the effective date of this article, meet the minimum eligibility
requirements for their respective state retirement system and whose
last employer immediately prior to retirement under the state
retirement system is a participating employer in the state retirement
system and in the Public Employees Insurance
Agency: Provided, That for the purposes of this article, the
employees who are not covered by a state retirement system, but
who are covered by a state-approved or state-contracted retirement
program or a system approved by the director, shall, in the case of
education employees, meet the minimum eligibility requirements
of the State Teachers Retirement System and in all other cases,
meet the minimum eligibility requirements of the Public
Employees Retirement System and may participate in the Public
Employees Insurance Agency as retired employees upon terms as
the director sets by rule as authorized in this article. Employers
with employees who are, or who are eligible to become, retired
employees under this article shall be mandatory participants in the
Retiree Health Benefit Trust Fund created pursuant to §5-16D-1 et
seq. of this code. Nonstate employers may opt out of the West
Virginia other post-employment benefits plan of the Retiree Health
Benefit Trust Fund and elect to not provide benefits under the
Public Employees Insurance Agency to retirees of the nonstate
employer, but may do so only upon the written certification, under
oath, of an authorized officer of the employer that the employer has
no employees who are, or who are eligible to become, retired
employees and that the employer will defend and hold harmless the
Public Employees Insurance Agency from any claim by one of the
employer's past, present, or future employees for eligibility to
participate in the Public Employees Insurance Agency as a retired
employee. As a matter of law, the Public Employees Insurance
Agency shall not be liable in any respect to provide plan benefits
to a retired employee of a nonstate employer which has opted out
of the West Virginia other post-employment benefits plan of the
Retiree Health Benefit Trust Fund pursuant to this section.

(9) "Device" means a blood glucose test strip, glucometer,
continuous glucose monitor (CGM), lancet, lancing device, or
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insulin syringe used to cure, diagnose, mitigate, prevent, or treat
diabetes or low blood sugar, but does not include insulin pumps.

(10) "Prescription insulin drug" means a prescription drug that
contains insulin and is used to treat diabetes, and includes at least
one type of insulin in all of the following categories:

(1) Rapid-acting;

(2) Short-acting;

(3) Intermediate-acting:

(4) Long-acting;

(5) Pre-mixed insulin products:

(6) Pre-mixed insulin/GLP-1 RA products; and

(7) Concentrated human regular insulin.

§5-16-7g. Coverage for prescription insulin drugs.

(a) A policy, plan, or contract that is issued or renewed on or
after Juby—15-2020; January 1, 2023 shall provide coverage for

prescription insulin drugs and equipment pursuant to this section.
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ENe T larinsulin
€e) Cost sharing for a 30-day supply of a covered prescription
insulin drug shall may not exceed $100 for-a30-daysupplyofa

covered preseription-nsuling regardloss of the guantity or type of
tion insuli to Gl 4 | . b

needs: $35 in aggregate, including situations where the covered
person is prescribed more than one insulin drug, per 30-day supply,
regardless of the amount or type of insulin needed to fill such
covered person's prescription. Cost sharing for a 30-day supply of
covered device(s) may not exceed $100 in aggregate, including
situations where the covered person is prescribed more than one
device, per 30-day supply. Each cost-share maximum is covered
regardless of the person's deductible, copayment, coinsurance or
any other cost-sharing requirement.

(d) Nothing in this section prevents the agency from reducing
a covered person's cost sharing by an amount greater than the
amount specified in this subsection.

(e) No contract between the agency or its pharmacy benefits
manager and a pharmacy or its contracting agent shall may contain
a provision (i) authorizing the agency's pharmacy benefits manager
or the pharmacy to charge, (ii) requiring the pharmacy to collect,
or (iii) requiring a covered person to make a cost-sharing payment
for a covered prescription insulin drug in an amount that exceeds
the amount of the cost-sharing payment for the covered
prescription insulin drug established by the agency as provided in
subsection (c) of this section.

(f) The agency shall provide coverage for the following
equipment and supplies for the treatment or management of
diabetes for both insulin-dependent and noninsulin-dependent
persons with diabetes and those with gestational diabetes: Blood
glucose monitors, monitor supplies, insulin, injection aids,
syringes, insulin infusion devices, pharmacological agents for
controlling blood sugar, and orthotics.

(g) The agency shall provide coverage for diabetes self-
management education to ensure that persons with diabetes are
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educated as to the proper self-management and treatment of their
diabetes, including information on proper diets. Coverage for self-
management education and education relating to diet shall be
provided by a health care practitioner who has been appropriately
trained as provided in §33-53-1(k) of this code.

(h) The education may be provided by a health care practitioner
as part of an office visit for diabetes diagnosis or treatment, or by
a licensed pharmacist for instructing and monitoring a patient
regarding the proper use of covered equipment, supplies, and
medications, or by a certified diabetes educator or registered
dietitian.

(i) A pharmacy benefits manager, a health plan, or any other
third party that reimburses a pharmacy for drugs or services shall
not reimburse a pharmacy at a lower rate and shall not assess any
fee, charge-back, or adjustment upon a pharmacy on the basis that
a covered person's costs sharing is being impacted.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 577—A Bill to amend and
reenact §5-16-2 and §5-16-7g of the Code of West Virginia, 1931,
as amended, and to amend and reenact §33-59-1 of said code; all
relating to diabetes; defining terms; reducing copayments; adding
coverage for devices; and permitting testing equipment to be
purchased without a prescription.

On motion of Senator Takubo, the following amendments to
the House of Delegates amendments to the bill (Eng. Com. Sub. for
S. B. 577) were reported by the Clerk, considered simultaneously,
and adopted:

On pages 1-5, by striking out all of section 2 and inserting in
lieu thereof a new section 2, to read as follows:
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§5-16-2. Definitions.

The following words and phrases as used in this article, unless
a different meaning is clearly indicated by the context, have the
following meanings:

b "Agency" or "PEIA" means the Public Employees
Insurance Agency created by this article.

"Applied  behavior  analysis" means the  design,
implementation, and evaluation of environmental modifications
using behavioral stimuli and consequences in order to produce
socially significant improvement in human behavior and includes
the use of direct observation, measurement, and functional analysis
of the relationship between environment and behavior.

"Autism __ spectrum _ disorder" means any _ pervasive
developmental disorder, including autistic disorder, Asperger's
syndrome, Rett syndrome, childhood disintegrative disorder, or
Pervasive Development Disorder as defined in the most recent
edition of the Diagnostic and Statistical Manual of Mental
Disorders of the American Psychiatric Association.

"Certified behavior analyst" means an individual who is
certified by the Behavior Analyst Certification Board or certified
by a similar nationally recognized organization.

"Dependent"” includes an eligible employee's child under the
age of 26 as defined in the Patient Protection and Affordable Care
Act.

"Device" means a blood glucose test strip, glucometer,
continuous glucose monitor (CGM), lancet, lancing device, or
msulin syringe used to cure, diagnose, mitigate, prevent, or treat
diabetes or low blood sugar, but does not include insulin pumps.

) "Director" means the Director of the Public Employees
Insurance Agency created by this article.
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"Distant site" means the telehealth site where the health care
practitioner is seeing the patient at a distance or consulting with a
patient's health care practitioner.

3} "Employee" means any person, including an elected officer,
who works regularly full-time in the service of the State of West
Virginia; and, for the purpose of this article only, the term
"employee" also means any person, including an elected officer,
who works regularly full-time in the service of a county board of
education; a public charter school established pursuant to §18-5G-
1 et seq. of this code if the charter school includes in its charter
contract entered into pursuant to §18-5G-7 of this code a
determination to participate in the Public Employees Insurance
program; a county, city, or town in the State state; any separate
corporation or instrumentality established by one or more counties,
cities, or towns, as permitted by law; any corporation or
instrumentality supported in most part by counties, cities, or towns;
any public corporation charged by law with the performance of a
governmental function and whose jurisdiction is coextensive with
one or more counties, cities, or towns; any comprehensive
community mental health center or intellectually and
developmentally  disabled facility established, operated, or
licensed by the Secretary of the Department of Health and Human
Resources pursuant to §27-2A-1 of this code and which is
supported in part by state, county, or municipal funds; any person
who works regularly full-time in the service of the Higher
Education Policy Commission, the West Virginia Council for
Community and Technical College Education, or a governing
board as defined in §18B-1-2 of this code; any person who works
regularly full-time in the service of a combined city-county health
department created pursuant to §16-2-1 et seq. of this code; any
person designated as a 21st Century Learner Fellow pursuant
to §18A-3-11 of this code; and any person who works as a long-
term substitute as defined in §18A-1-1 of this code in the service
of a county board of education: Provided, That a long-term
substitute who is continuously employed for at least 133
instructional days during an instructional term, and, until the end
of that instructional term, is eligible for the benefits provided in
this article until September 1 following that instructional
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term: Provided, however, That a long-term substitute employed
fewer than 133 instructional days during an instructional term is
eligible for the benefits provided in this article only during such
time as he or she is actually employed as a long-term substitute. On
and after January 1, 1994, and upon election by a county board of
education to allow elected board members to participate in the
Public Employees Insurance Program pursuant to this article, any
person elected to a county board of education shall be considered
to be an "employee" during the term of office of the elected
member. Upon election by the state State Board of Education to
allow appointed board members to participate in the Public
Employees Insurance Program pursuant to this article, any person
appointed to the state State Board of Education is considered an
"employee" during the term of office of the appointed
member: Provided further, That the elected member of a county
board of education and the appointed member of the state State
Board of Education shall pay the entire cost of the premium if he
or she elects to be covered under this article. Any matters of doubt
as to who is an employee within the meaning of this article shall be
decided by the director.

On or after July 1, 1997, a person shall be considered an
"employee" if that person meets the following criteria:

(A) Participates in a job-sharing arrangement as defined
in §18A-1-1 et seq. of this code;

(B) Has been designated, in writing, by all other participants in
that job-sharing arrangement as the "employee" for purposes of this
section; and

(C) Works at least one-third of the time required for a full-time
employee.

b "Employer" means the State of West Virginia, its boards,
agencies, commissions, departments, institutions, or spending
units; a county board of education;a public charter school
established pursuant to §18-5G-1 et seq. of this code if the charter
school includes in its charter contract entered into pursuant to §18-
5G-7 of this code a determination to participate in the Public
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Employees Insurance Program; a county, city, or town in the state;
any separate corporation or instrumentality established by one or
more counties, cities, or towns, as permitted by law; any
corporation or instrumentality supported in most part by counties,
cities, or towns; any public corporation charged by law with the
performance of a governmental function and whose jurisdiction is
coextensive with one or more counties, cities, or towns; any
comprehensive community mental health center or intellectually
and developmentally disabled facility established, operated, or
licensed by the Secretary of the Department of Health and Human
Resources pursuant to §27-2A-1 et seq. of this code and which is
supported in part by state, county, or municipal funds; a combined
city-county health department created pursuant to §16-2-1 et seq.
of this code; and a corporation meeting the description set forth
in §18B-12-3 of'this code that is employing a 21st Century Learner
Fellow pursuant to §18A-3-11 of this code but the corporation is
not considered an employer with respect to any employee other
than a 21st Century Learner Fellow. Any matters of doubt as to
who is an "employer" within the meaning of this article shall be
decided by the director. The term "employer" does not include
within its meaning the National Guard.

"Established patient" means a patient who has received
professional services, face-to-face, from the physician, qualified
health care professional, or another physician or qualified health
care professional of the exact same specialty and subspecialty who
belongs to the same group practice, within the past three years.

5 "Finance board" means the Public Employees Insurance
Agency finance board created by this article.

"Health care practitioner" means a person licensed under §30-
1-1 et seq. of this code who provides health care services.

"Originating_site" means the location where the patient is
located, whether or not accompanied by a health care practitioner,
at the time services are provided by a health care practitioner
through telehealth, including, but not limited to, a health care
practitioner's office, hospital, critical access hospital, rural health
clinic, federally qualified health center, a patient's home, and other




2023] JOURNAL OF THE SENATE 2725

nonmedical environments such as school-based health centers,
university-based health centers. or the work location of a patient.

"Objective evidence" means standardized patient assessment
instruments, outcome measurements tools, or measurable
assessments of functional outcome. Use of objective measures at
the beginning of treatment, during, and after treatment is
recommended to quantify progress and support justifications for
continued treatment. The tools are not required but their use will
enhance the justification for continued treatment.

€6) "Person" means any individual, company, association,
organization, corporation, or other legal entity. ineluding-butnet
limited to, hospital, medical or dental service corporation; health

erouplife-insurance-plan-offered-by-theageney- a group hospital
and surgical insurance plan or plans, a group prescription drug
insurance plan or plans, a group major medical insurance plan or
plans, and a group life and accidental death insurance plan or plans.

"Prescription insulin drug" means a prescription drug that
contains insulin and is used to treat diabetes, and includes at least
one type of insulin in all of the following categories:

(1) Rapid-acting;

(2) Short-acting:

(3) Intermediate-acting:

(4) Long-acting;

(5) Pre-mixed insulin products:

(6) Pre-mixed insulin/GLP-1 RA products: and

(7) Concentrated human regular insulin.
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"Primary coverage" means individual or group hospital and
surgical insurance coverage or individual or group major medical
insurance coverage or group prescription drug coverage in which
the spouse or dependent is the named insured or certificate holder.

"Remote patient monitoring_services" means the delivery of
home health services using telecommunications technology to
enhance the delivery of home health care, including monitoring of
clinical patient data such as weight, blood pressure, pulse, pulse
oximetry, blood glucose, and other condition-specific data;
medication adherence monitoring; and interactive video
conferencing with or without digital image upload.

€8} "Retired employee" means an employee of the state who
retired after April 29, 1971, and an employee of the Higher
Education Policy Commission, the Council for Community and
Technical College Education, a state institution of higher
education, or a county board of education who retires on or after
April 21, 1972, and all additional eligible employees who retire on
or after the effective date of this article, meet the minimum
eligibility requirements for their respective state retirement system,
and whose last employer immediately prior to retirement under the
state retirement system is a participating employer in the state
retirement system and in the Public Employees Insurance
Agency: Provided, That for the purposes of this article, the
employees who are not covered by a state retirement system, but
who are covered by a state-approved or state-contracted retirement
program or a system approved by the director, shall, in the case of
education employees, meet the minimum eligibility requirements
of the State Teachers Retirement System, and in all other cases,
meet the minimum eligibility requirements of the Public
Employees Retirement System and may participate in the Public
Employees Insurance Agency as retired employees upon terms as
the director sets by rule as authorized in this article. Employers
with employees who are, or who are eligible to become, retired
employees under this article shall be mandatory participants in the
Retiree Health Benefit Trust Fund created pursuant to §5-16D-1 et
seq. of this code. Nonstate employers may opt out of the West
Virginia other post-employment benefits plan of the Retiree Health
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Benefit Trust Fund and elect to not provide benefits under the
Public Employees Insurance Agency to retirees of the nonstate
employer, but may do so only upon the written certification, under
oath, of an authorized officer of the employer that the employer has
no employees who are, or who are eligible to become, retired
employees and that the employer will defend and hold harmless the
Public Employees Insurance Agency from any claim by one of the
employer's past, present, or future employees for eligibility to
participate in the Public Employees Insurance Agency as a retired
employee. As a matter of law, the Public Employees Insurance
Agency shall not be liable in any respect to provide plan benefits
to a retired employee of a nonstate employer which has opted out
of the West Virginia other post-employment benefits plan of the
Retiree Health Benefit Trust Fund pursuant to this section.

"Telehealth services" means the use of synchronous or
asynchronous telecommunications technology or audio-only
telephone calls by a health care practitioner to provide health care
services, including, but not limited to, assessment, diagnosis,
consultation, treatment, and monitoring of a patient; transfer of
medical data; patient and professional health-related education;
public health services; and health administration. The term does
not include e-mail messages or facsimile transmissions.

"Virtual telehealth" means a new patient or follow-up patient
for acute care that does not require chronic management or
scheduled medications.;

On pages 5-7, by striking out all of section 7g and inserting in
lieu thereof a new section 7g, to read as follows:

§5-16-7g. Coverage for prescription insulin drugs.

(a) A—polieyplan,—ercontract-thatis-issued-or renewed-on-or
after July1,2020,-shall provide-coveragefor preseriptioninsulin
drugs-pursuant-te—this—seetton: A policy. plan, or contract that is

issued or renewed on or after January 1., 2024, shall provide
coverage for prescription insulin drugs and equipment to this
section.
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needs: Cost sharing for a 30-day supply of a covered prescription

insulin drug may not exceed $35 in aggregate, including situations
where the covered person is prescribed more than one insulin drug,
per 30-day supply, regardless of the amount or type of insulin
needed to fill such covered person's prescription. Cost sharing for
a 30-day supply of covered device(s) may not exceed $100 in
aggregate, including situations where the covered person is
prescribed more than one device, per 30-day supply. Each cost-
share maximum is covered regardless of the person's deductible,
copayment, coinsurance, or any other cost-sharing requirement.

&) (c) Nothing in this section prevents the agency from
reducing a covered person's cost sharing by an amount greater than
the amount specified in this subsection.

te) (d) No contract between the agency or its pharmacy benefits
manager and a pharmacy or its contracting agent shall contain a
provision: (i) Authorizing the agency's pharmacy benefits manager
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or the pharmacy to charge; (ii) requiring the pharmacy to collect;
or (iii) requiring a covered person to make a cost-sharing payment
for a covered prescription insulin drug in an amount that exceeds
the amount of the cost-sharing payment for the covered
prescription insulin drug established by the agency as provided in
subsection (b) of this section.

H (e) The agency shall provide coverage for the following
equipment and supplies for the treatment or management of
diabetes for both insulin-dependent and noninsulin-dependent
persons with diabetes and those with gestational diabetes: Blood
glucose monitors, monitor supplies, insulin, injection aids,
syringes, insulin infusion devices, pharmacological agents for
controlling blood sugar, and orthotics.

&) (f) The agency shall provide coverage for diabetes self-
management education to ensure that persons with diabetes are
educated as to the proper self-management and treatment of their
diabetes, including information on proper diets. Coverage for self-
management education and education relating to diet shall be
provided by a health care practitioner who has been appropriately
trained as provided in §33-53-1(k) of this code.

@ (g) The education may be provided by a health care
practitioner as part of an office visit for diabetes diagnosis or
treatment, or by a licensed pharmacist for instructing and
monitoring a patient regarding the proper use of covered
equipment, supplies, and medications, or by a certified diabetes
educator or registered dietitian.

) (h) A pharmacy benefits manager, a health plan, or any other
third party that reimburses a pharmacy for drugs or services shall
not reimburse a pharmacy at a lower rate and shall not assess any
fee, charge-back, or adjustment upon a pharmacy on the basis that
a covered person's costs sharing is being impacted.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:
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Eng. Com. Sub. for Senate Bill 577—A Bill to amend and
reenact §5-16-2 and §5-16-7g of the Code of West Virginia, 1931,
as amended, and to amend and reenact §33-59-1 of said code; all
relating to diabetes; defining terms; reducing copayments; adding
coverage for devices; permitting testing equipment to be purchased
without a prescription; and providing for effective date.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments, as amended.

Engrossed Committee Substitute for Senate Bill 577, as
amended, was then put upon its passage.

On the passage of the bill, the yeas were: Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Azinger and Karnes—2.
Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 577) passed with its Senate amended title.

Senator Takubo moved that the bill take effect January 1, 2024.

On this question, the yeas were: Barrett, Boley, Caputo,
Chapman, Clements, Deeds, Grady, Hamilton, Hunt, Maroney,
Martin, Maynard, Nelson, Oliverio, Phillips, Plymale, Queen,
Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo, Tarr,
Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Azinger and Karnes—2.

Absent: Jeffries—1.
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So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 577) takes effect January 1, 2024.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. Com. Sub. for House Bill 2004, Prevent the use of
payment card processing systems for surveillance of Second
Amendment activity and discriminatory conduct.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. Com. Sub. for House Bill 2016, Relating to confidential
childcare records.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendment
to, and the passage as amended, to take effect from passage, of

Eng. Com. Sub. for House Bill 2024, Budget Bill, making
appropriations of public money out of the treasury in accordance
with section fifty-one, article six of the Constitution.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendment
to, and the passage as amended with its Senate amended title, of

Eng. Com. Sub. for House Bill 2621, Relating generally to
bail bondsman.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendment
to, and the passage as amended, of
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Eng. Com. Sub. for House Bill 2814, To create a Hydrogen
power task force.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. House Bill 2875, Clarifying that Circuit Court Judges
have the ability/authority to waive the requirement that a party pass
a home study performed by the DHHR.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. Com. Sub. for House Bill 3189, The PFAS Protection
Act.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. Com. Sub. for House Bill 3214, To create the Road
Optimization & Assessment Data (ROAD) Pilot Project.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendment
to, and the passage as amended, of

Eng. Com. Sub. for House Bill 3265, Remove statutory
mandates that the sheriff of a county shall serve process or is
responsible for cost of service or arrest by another law enforcement
agency.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. House Bill 3499, To permit joint tenancy with rights of
survivorship when transfer on death deeds specify a joint tenancy
with right of survivorship.
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A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. House Bill 3500, Allowing consumer lenders to permit
employees to conduct certain business at locations other than the
licensee's designated office.

On motion of Senator Takubo, at 12 Noon, the Senate recessed
until 1:15 p.m. today.

The Senate reconvened at 1:45 p.m. and, at the request of
Senator Takubo, unanimous consent being granted, returned to the
second order of business and the introduction of guests.

A message from the Clerk of the House of Delegates
announced the rejection by that body of

Eng. Senate Bill 147, Creating pilot program for recovery
residences in Cabell County.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendment
to the House of Delegates amendments to, and the passage as
amended with its Senate amended title, of

Eng. Com. Sub. for Senate Bill 191, Relating to liability for
payment of court costs as condition of pretrial diversion agreement.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. Com. Sub. for House Bill 2218, Distracted Driving Act.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. Com. Sub. for House Bill 2865, To clarify that the PSC
may enter an order requiring corrective measures up to and
including an acquisition of a distressed or failing utility.
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A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. Com. Sub. for House Bill 2890, Modifying student
discipline.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. Rev. Com. Sub. for House Bill 3110, Relating to funding
the Office of Oil and Gas in the Department of Environmental
Protection.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. Com. Sub. for House Bill 3147, To create the Upper
Ohio Valley Trail Network.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. House Bill 3156, Raising the compensation rates of panel
attorneys.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amended
title, passage as amended, of

Eng. House Bill 3166, To permit a hospital to hold a patient
experiencing a psychiatric emergency for up to 72 hours.

A message from the Clerk of the House of Delegates
announced that that body had refused to concur in the Senate
amendments to, and requested the Senate to recede therefrom, as
to
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Eng. Com. Sub. for House Bill 3302, To recognize unborn
child as distinct victim in a DUI causing death.

On motion of Senator Takubo, the Senate refused to recede
from its amendments to the bill and requested the appointment of
a committee of conference of three from each house on the
disagreeing votes of the two houses.

Whereupon, Senator Blair (Mr. President) appointed the
following conferees on the part of the Senate:

Senators Deeds, Hamilton, and Woelfel.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. Com. Sub. for House Bill 3370, Creating loan program
for certain properties and developments on U. S. Army Corps of
Engineers land, state parks and resorts.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. Com. Sub. for House Bill 3398, Relating to the
establishment of the West Virginia Memorial to Fallen Heroes of
the Global War on Terrorism.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, to
take effect from passage, of

Eng. House Bill 3432, Relating to statutory construction.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of
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Eng. House Bill 3555, Relating to student purchase and
refunds of course material.

A message from the Clerk of the House of Delegates
announced the concurrence by that body in the Senate amendments
to, and the passage as amended with its Senate amended title, of

Eng. House Bill 3559, Relating to defining a newborn safety
device.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
asto

Eng. Com. Sub. for Senate Bill 617, Relating to Intellectual
and Development Disabilities Waiver Program Workforce Study.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page 1, by striking everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 5W. REGULATION OF BEHAVIORAL HEALTH.

8§16-5W-1. Definitions.

The following terms are defined for this article:

"Abuse" means the willful infliction of injury, unreasonable
confinement, intimidation, or punishment with resulting physical
harm, pain, or mental anguish. Abuse also includes the deprivation
by an individual, including a caretaker, of goods or services that
are _necessary to attain or maintain physical, mental, and
psychosocial wellbeing. Instances of abuse of all residents,
irrespective of any mental or physical condition, cause physical
harm, pain, or mental anguish. It includes verbal abuse, sexual
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abuse, physical abuse, and mental abuse, including abuse
facilitated or enabled through the use of technology. Willful, as
used in this definition of abuse, means the individual must have
acted deliberately, not that the individual must have intended to
inflict injury or harm.

"Addiction" means a disease characterized by the individual's
pursuing reward, relief, or both, by substance use or other
behaviors. Addiction is characterized by impairment in behavioral
control, craving, inability to consistently abstain, and diminished
recognition of significant problems with one's behaviors and
interpersonal relationships; likely to involve cycles of relapse and
remission.

"Advocate" means a person or entity who has the authority via
contract with the department or authority via state or federal
statutory authority or court ruling to monitor and redress the care
and treatment of persons with developmental, behavioral, and/or
intellectual disabilities at behavioral health centers.

"Behavioral Health Center" means a provider, entity, or facility
that provides behavioral health services, supports, or both.

"Behavioral disability" means a disability of a person which:
(1) Is attributable to severe or persistent mental illness, emotional
disorder or chemical dependency; and (2) results in substantial
functional limitations in self-direction, capacity for independent
living or economic self-sufficiency.

"Behavioral Health Services" means a direct service provided
as an inpatient, residential or outpatient service to an individual
with mental health, addictive, behavioral, or adaptive challenges
that is intended to improve or maintain functioning in the
community. The service is designed to provide treatment,
habilitation, or rehabilitation.

"Developmental disability" means a chronic disability of a
person which: (1) Is attributable to a mental or physical impairment
or combination of mental and physical impairments; (2) is likely to
continue _indefinitely; (3) results in substantial functional
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limitations in self-direction, capacity for independent living or
economic self-sufficiency; and (4) reflects the person's need for a
combination and sequence of special, interdisciplinary or generic
care, treatment or other services which are of lifelong or extended
duration and are individually planned and coordinated.

"Group residential facility" means a facility which is owned,
leased or operated by a behavioral health service provider and
which: (1) Provides residential services and supervision for
individuals who are developmentally disabled or behaviorally
disabled; (2) is occupied as a residence by not more than eight
individuals who are developmentally disabled and not more than
three supervisors or is occupied as a residence by not more than
twelve individuals who are behaviorally disabled and not more
than three supervisors; (3) is licensed by the department; and (4)
complies with the state Fire Commission for residential facilities.

"Group residential home" means a building owned or leased by
developmentally disabled or behaviorally disabled persons for
purposes of establishing a personal residence. A behavioral health
service provider may not lease a building to such persons if the
provider is providing services to the persons without a license as
provided for in this article.

"Intermediate care facility" means a setting for individuals with
intellectual disabilities or distinct part of that:

(1) Is primarily for the diagnosis, treatment, or rehabilitation of
the intellectually disabled or persons with related conditions; and

(2) Provides, in a protected residential setting, ongoing
evaluation, planning, 24-hour supervision, coordination, and
integration of health or rehabilitative services to help each
individual function at his greatest ability.

"Neglect" means the failure of the facility, its employees, or
service providers to provide goods and services to a resident that
are necessary to avoid physical harm, pain, mental anguish, or
emotional distress.




2023] JOURNAL OF THE SENATE 2739

"Office of Health Facility Licensure and Certification" or
"OHFLAC" means the West Virginia Office of Health Facility
Licensure & Certification.

"Protection and advocacy system" or "P&A" means the agency
designated to serve as the protection and advocacy system for the
State of West Virginia as provided in 29 U.S.C. § 794¢, 42 U.S.C.
§ 15041 et seq., and 42 U.S.C. § 10801 et seq., that has the express
federal statutory authority to receive information regarding and to
investigate complaints involving suspected abuse and neglect.

"Specialized intermediate care facility" means a Centers for
Medicare and Medicaid Services approved transitional setting that
provides health-related services to individuals with conditions that
require services above the level of room and board, but do not
require the degree of services provided in a hospital or skilled-
nursing facility. A facility may not be located within one mile of a
residential area, a public or private licensed day care center, or a
public or private K-12 school.

"Supportive Service" means a service provided exclusively to
individuals  with _intellectual  disabilities, developmental
disabilities, ongoing mental health or addictive challenged, or
traumatic_brain injury. This service is designed to assist the
individual to live in the community in a manner that is socially
inclusive, optimally independent, and self-directed while
preserving his or her health, safety, and quality of life. These
services are not designed to change behavior or emotional
functioning to support the individual in his or her community-
based settings. Supportive services may include coaching or
prompting of age appropriate living skills.

8§16-5W-2. Regulation of Behavioral Health Centers —
Residential Settings.

A behavioral health center, may not provide residential
behavioral health services unless a license is first obtained from the
Office _of Health Facility Licensure and Certification. The
Inspector General shall propose rules for legislative approval in
accordance with the provisions of §29A-3-1 et seq., in regard to the
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operation of behavioral health centers — residential settings. The
Inspector General, or any person authorized by the Inspector
General, has authority to investigate and inspect any licensed
behavioral health center — residential setting. The Inspector
General may impose a civil money penalty. or limit, deny, suspend,
or revoke the license of any center for good cause after reasonable
notice, including due process rights as provided in legislative rule.
The Inspector General shall promulgate a rule to ensure adequate
care, treatment, health, safety, welfare, and comfort of patients at
these facilities including, but not limited to, the process to be
followed by applicants seeking a license; provision of treatment;
development of treatment plans and discharge plans; management,
operation, staffing and equipping of these facilities; clinical,
medical, patient, and business records kept by these facilities;
procedures for inspections and for review of utilization and quality
of patient care; standards and procedures for the general operation
of these facilities including facility operations, physical operations,
infection control requirements, health and safety requirements and
quality assurance; and such other standards or requirements as the
Inspector General determines are appropriate.

8§16-5W-3. Regulation of Behavioral Health Centers —
NonResidential Settings.

A behavioral health center, may not provide community based,
nonresidential behavioral health services unless a license is first
obtained from the Office of Health Facility Licensure and
Certification. The director shall propose rules for legislative
approval in accordance with the provisions of §29A-3-1 et seq.. in
regard to the operation of behavioral health centers — nonresidential
settings. The Inspector General, or a person authorized by the
Inspector General, has authority to investigate and inspect any
licensed behavioral health center — nonresidential setting. The
Inspector General may impose a civil money penalty, or limit,
deny, suspend, or revoke the license of any center for good cause
after reasonable notice, including due process rights as provided in
legislative rule. The Inspector General shall a rule to ensure
adequate care, treatment, health, safety, welfare, and comfort of
patients at these facilities including, but not limited to, the process
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to be followed by applicants seeking a license and licensure fees
and types: provision of treatment; development of treatment plans
and discharge plans; management, operation, staffing and
equipping of these facilities; clinical, medical, patient, and business
records kept by these facilities; procedures for inspections and for
review of utilization and quality of patient care; standards and
procedures for the general operation of these facilities including
facility operations, physical operations, infection control
requirements, health and safety requirements and quality
assurance; and such other standards or requirements as the
Inspector General determines are appropriate.

§16-5W-4. Inspection; inspection warrant; penalty.

(a) The Office of Health Facility Licensure and Certification
shall inspect each behavioral health center — residential setting
annually, and as necessary, including a review of patient records,
to_ensure that the facility complies with this article and the
applicable rules.

(b) The Office of Health Facility Licensure and Certification
shall inspect each behavioral health center — nonresidential setting
every two years, and as necessary, including a review of the patient
records, to ensure that the facility complies with this article and
applicable rules.

(c) The Office of Health Facility Licensure and Certification
shall perform unannounced complaint and verification inspections
at behavioral health centers — residential settings and behavioral
health centers — nonresidential settings.

(d) The Office of Health Facility Licensure and Certification
may assess a fine on residential or nonresidential settings up to
$100,000 and/or reduce bed capacity, as that term is defined in §16-
2D-2. The provisions of the subsection shall be included in
legislative rule by the director, in accordance with §29A-3-1,
including when such fines or bed capacity reduction would be
issued.
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(e) Notwithstanding the existence or pursuit of any other
remedy, the Inspector General may. in the manner provided by law,
maintain an action in the name of the state for an inspection warrant
against any person, partnership, association, or corporation to
allow any inspection or seizure of records in order to complete any
inspection allowed by this article or the rules promulgated pursuant
to this article.

§16-5W-5. Access to Consumers.

(a) An individual for whom the state is the guardian shall
receive a visit by his or her assigned caseworker by the agency at
least once a month. Case workers and advocates shall have
unlimited access to consumers. The P&A shall have access to
consumers, case workers, records, and complaints in accordance
with federal law.

(b) The mental health, long-term care and foster care
ombudsman may investigate and resolve complaints filed on behalf
of individuals with IDD in any setting.

§16-5W-6. Reporting.

(a) The Office of the Inspector General shall send to county
prosecutors any findings that may be subject to criminal
prosecution in cases of abuse and neglect with IDD. The Office of
the Inspector General shall send to the P&A the findings of any
cases involving instances of substantiated abuse or neglect
involving a person with a developmental disability.

(b) An annual report shall be submitted to the Legislative
Oversight Commission on Health and Human Resources
Accountability including:

(1) All instances where abuse and neglect cases involving IDD
at any location has been substantiated by the Office of the Inspector
General.

(2) The county or region where the substantiated abuse or
neglect occurred;
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(2) The descriptive category of the abuse and neglect;

(3) The type of setting where the abuse and neglect occurred:

(4) Whether the abuse and neglect information was turned over
to the county prosecutor and law enforcement:

(5) The name of the provider, if the provider is involved, who
is charged with the care of the individual; and

(6) The age range and gender of the individual.

(c) In instances where abuse and/or neglect leads to the death
of an individual, the department shall send a letter, within 30 days
after the findings where substantiated, to the Senate President, the
Speaker of the House, and the chairs of LOCHHRA outlining the
information above about the case.

§16-5W-7. Independent Mental Health Ombudsman.

(a) (1) The Office of the Inspector General shall continue an
independent mental health ombudsman;

(2) The duties of the mental health ombudsman shall include,
but are not limited to, the following:

(A) Advocating for the well-being, treatment, safety. and rights
of consumers of mental health care facilities or psychiatric

hospital;

(B) Participating in any procedure to investigate, and resolve
complaints filed on behalf of a consumer of a mental health care
facility or psychiatric hospital, relating to action, inaction, or
decisions of providers of mental and behavioral health, of public
agencies, or social service agencies, which may adversely affect
the health, safety, welfare, and rights of a consumer of a mental
health care facility or psychiatric hospital; and

(C) Monitoring the development and implementation of
federal, sate, and local legislation, regulations, and policies with
respect to mental and behavioral health care and services:
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(3) The mental health ombudsman shall participate in ongoing
training programs related to his or her duties or responsibilities:

(4)(A) Information relating to any investigation of a complaint
that contains the identity of the complainant or consumer shall
remain confidential except:

(1) Where imminent risk of serious harm is communicated
directly to the mental health ombudsman or his or her staff: or

(i) Where disclosure is necessary to the Office of Health
Facility Licensure and Certification in order for such office to
determine the appropriateness of initiating an investigation to
determine facility compliance with applicable rules of licensure,
certification, or both;

(B) The mental health ombudsman shall maintain
confidentiality with respect to all matters including the identities of
complainants, witnesses, or others from whom information is
acquired, except insofar as disclosures may be necessary to enable
the mental health care ombudsman to carry out duties of the office
or to support recommendations;

(C) All information, records, and reports received by or
developed by the mental health ombudsman program which relate
to a consumer of a mental health care facility or psychiatric
hospital, including written material identifying a consumer are
confidential, and are not subject to the provisions of §29-1-1, et
seq. of this code, and may not be disclosed or released by the
mental health ombudsman program, except under the
circumstances enumerated in this section;

(D) Nothing in this section prohibits the preparation and
submission by the mental health ombudsman of statistical data and
reports, as required to implement the provisions of this section or
any applicable federal law, exclusive of any material that identifies
any consumer or complainant; and

(E) The Inspector General shall have access to the records and
files of the mental health ombudsman program to verify its
effectiveness and quality.
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§16-5W-8. Intellectual and Developmental Disabilities Waiver
Program workforce study.

(a) By July 1, 2023, the Legislative Oversight Commission on
Health and Human Resources Accountability shall conduct a
workforce study pertaining to the Intellectual and Developmental
Disabilities Waiver Program (IDDW Program). The study shall use
data and statistics generally relied upon by reasonably prudent
individuals, and shall determine/address the following:

(1) The categories of personnel offering services as part of the
IDDW Program:;

(2) The mean hourly pay rate for each such category of
personnel., broken down by West Virginia County where service is
provided to patients;

(3) The mean hourly pay rate for each such category of
personnel offering services as part of programs equivalent to the
IDDW Program in surrounding states.

(4) A comparison of the hourly pay rates identified in
subdivisions 2 and 3 of this section, broken down by category of

personnel; and

(5) Any other factor the commission reasonably deems relevant
to the issues.

(b) Within the report the commission shall make
recommendations as to the appropriateness of the current mean
hourly pay rate for each category of IDDW Program personnel, as
well as any potential pay rate increases necessary to ensure that the
IDDW Programs can successfully recruit and retain qualified

personnel.

(¢) The commission shall issue the report by January 1, 2024.

§16-5W-9. Annual capitation rate review.

(a) The Bureau of Medicaid Services shall conduct an annual
study reviewing the adequacy and appropriateness of the
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reimbursement rates to providers in the IDDW Program. The
bureau shall also include a recommendation for any adjustment
deemed appropriate, including, but not limited to, annual
inflationary costs, costs arising from amendments to existing
contracts, costs relating to recruiting and retaining personnel, and
any other costs necessitating additional payments to IDDW
providers. The bureau may require, and contracted providers shall
provide financial data to the bureau to assist in the study. Without
limiting_the generality of the foregoing in conducting this study,
the bureau shall review and compare equivalent programs both in
and out of state in order to determine appropriate rates.

(b) Upon completion of the study, BMS shall provide the report
to the Joint Committee of Finance beginning July 1, 2024, and
annually thereafter, on its findings, conclusions, and
recommendations, together with drafts of any legislation necessary
to effectuate its recommendations.

CHAPTER 27. MENTALLY ILL PERSONS.

ARTICLE 8. MAINTENANCE-OFMENTALLYH1E-OR
MENTALLY REFARDED PATHHENTS:

§27-8-2b. Local mental health programs—Separate account
for receiving and expending gifts, bequests, donations, fees
and miscellaneous income.

[Repealed.]

§27-8-3. Care of patients in boarding homes.
[Repealed.]

ARTICLE 9. LICENSING OF HOSPITALS.

§27-9-1. License from Secretary of Health and Human
Resources; regulations.

[Repealed.]
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ARTICLE 13. FAWS REPEALED; SEVERABHITY.
§27-13-1. Laws repealed.

[Repealed.]
§27-13-2. Severability.

[Repealed.]

ARTICLE 16.  SFERHAHZAAFION—OF —MENTAL
DEFECTHIVES.

ARTICLE 17. GROUP RESIDENTIAL FACILITIES.
§27-17-1. Definitions.
[Repealed.]

§27-17-2. Permitted use of group residential facilities;
restrictions.

[Repealed.]

§27-17-3. License from Secretary of Health and Human
Resources; regulations; and penalties.

[Repealed]

§27-17-4. Exclusion by private agreement void.
[Repealed];
And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 617—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto a new
article designated, §16-5W-1, §16-5W-2, §16-5W-3, §16-5W-4,
§16-5W-5, §16-5W-6, §16-5W-7, §16-5W-8 and §16-5W-10; to
repeal §27-8-2b and §27-8-3 of said code; to repeal §27-9-1 of said
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code; to repeal §27-13-1 and §27-13-2 of said code; and to repeal
§27-17-1, §27-17-2, §27-17-3, and §27-17-4 of said code; all
relating to regulation of behavioral health services; defining terms;
requiring access to consumers; requiring access to records;
regulating behavioral health centers; providing rulemaking
authority; establishing a mental health ombudsman; providing
authority to the ombudsman; providing an exemption of consumer
information from the Freedom of Information Act; requiring
reporting; permitting a civil penalty; requiring a workforce study;
outlining program data required to be included in the study;
requiring recommendations for hourly pay; and creating an annual
capitation review.

On motion of Senator Takubo, the Senate refused to concur in
the foregoing House amendments to the bill (Eng. Com. Sub. for
S. B. 617) and requested the House of Delegates to recede
therefrom.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, to take effect from passage,
and requested the concurrence of the Senate in the House of
Delegates amendments, as to

Eng. Senate Bill 739, Relating to moratorium on carbon
capture agreements.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page 1, after the enacting clause, by striking out the
remainder of the bill and inserting in lieu thereof the following:
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CHAPTER 11. TAXATION.
ARTICLE 12. BUSINESS REGISTRATION TAX.

§11-12-4b. Parties to carbon offset agreements required to
register.

(a) Definitions.—

(1) "Carbon offset agreement” means any agreement, whether
designated as a carbon capture agreement, carbon sequestration
agreement, or otherwise, entered into between an owner of an
interest in real estate in West Virginia including any type of
minerals or growing timber, and any other person, entity or
company, with the intent of providing payment, compensation, or
remuneration for nondevelopment of a real estate interest in West
Virginia to prevent the release of carbon dioxide or other
greenhouse gases into the atmosphere or to absorb, suppress, or
contain carbon dioxide or other greenhouse gases. A carbon offset
agreement may be in the form of a contract, lease, easement,
covenant, option, or otherwise, with the form of the agreement not
being determinative of its status as a carbon offset agreement;
Provided, That such agreements or restrictions for the injection and
containment of carbon dioxide or other greenhouse gases into
underground pore or container spaces and methane capture and
flaring operations are not carbon offset agreements.

(2) "Greenhouse gases" means any of various gaseous or
vaporous compounds such as carbon dioxide or methane that
absorb infrared radiation and may trap heat in Earth's atmosphere.

(b) Registration.— Any party or parties that enter into a carbon
offset agreement, as that term is defined in this section, with a West
Virginia landowner, and their assignees of rights, shall apply to the
Tax Commissioner for an initial business registration certificate
within 60 days of entering into such agreement or within 60 days
of the effective date of this section, whichever is later, on forms
created through rulemaking authority by the State Tax Department.
This requirement applies to carbon offset agreements entered on or
before the effective date of this section and currently in effect, and
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new carbon offset agreements entered after the effective date of this
section. The application for the business registration certificate for
carbon offset agreements shall provide the following information:

(1) Legal names, addresses, and other contact information of
all parties to the carbon offset agreement;:

(2) Location and description of the real estate in West Virginia
covered by the carbon offset agreement, including the postal
address of the property, if available, and tax parcel or other tax map
identifier of the property;

(3) Term of the agreement in years:

(4) Identification of the carbon offset program or programs, if
any, with which the agreement is intended to comply:

(5) Identification and description of any and all restrictions
placed on the West Virginia real estate or other property by the
carbon offset agreement:

(6) Estimated yearly consideration to be paid; and

(7) Any other information required by the Tax Commissioner.

(c) The party or parties that enter into a carbon offset agreement
with a West Virginia landowner and their assignees of rights shall
inform the Tax Commissioner of any changes to the agreement or
assignments of rights under the agreement within 60 days of the
change or assignment taking effect.

(d) Registration.— Notwithstanding any other provision of this
code, the party or parties that enter into a carbon offset agreement
with a West Virginia landowner and their assignees of rights to a
carbon offset agreement shall apply to the Tax Commissioner for a
new registration certificate within five years of the effective date
of the agreement, and at five-year intervals thereafter, unless the
agreement is terminated before that time.

e) Reporting.— Beginning on July 1. 2024, and on or before
July 1 of every year thereafter, the Tax Commissioner shall submit
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a report to the Governor and the Joint Committee on Government
and Finance setting forth at a minimum the following information:

(1) The number and type of carbon offset agreements in effect
burdening real estate in West Virginia during the preceding

calendar year,

(2) The number of acres of real estate burdened by carbon
offset agreements during the preceding calendar year and the
counties in West Virginia in which they are found, and

(3) The amount of consideration paid to West Virginia
landowners under carbon offset agreements during the preceding

calendar year.

(f) The provisions of this article are subject to the West
Virginia Tax Procedure and Administration Act, set forth in §11-
10-1 et seq. of this code, and the West Virginia Tax Crimes and
Penalties Act, set forth in §11-9-1 et seq. of this code, as if the
provisions thereof were set forth in extenso in this article.

(2) Information disclosure.— Notwithstanding the provisions
of §11-10-5d of this code and notwithstanding any other provision
of this code, the Tax Commissioner is authorized to disclose such
generalized registration information and other information as may
be necessary to administer these provisions and compile the report
required under this section.;

And,

By striking out the title and substituting therefor a new title to
read as follows:

Eng. Senate Bill 739—A Bill to amend the Code of West
Virginia, 1931, as amended, by adding thereto a new section,
designated §11-12-4b; relating to carbon offset agreements
affecting real property interests; requiring parties to current and
new carbon offset agreements to register with the West Virginia
Tax Department; providing for registration requirements and
identifying certain information to be submitted to the Tax
Department; providing for business registration certificates;
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defining terms, including carbon offset agreements and greenhouse
gases; providing exceptions for underground sequestration and
methane flaring; requiring reports of specified information by the
Tax Department to the Legislature and Executive; authorizing
generalized disclosure of information by the Tax Commissioner for
said reports; specifying application of West Virginia Tax
Procedure and Administration Act and West Virginia Tax Crimes
and Penalties Act; and authorizing promulgation of rules by the
Tax Department.

On motion of Senator Takubo, the Senate refused to concur in
the foregoing House amendments to the bill (Eng. S. B. 739) and
requested the House of Delegates to recede therefrom.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Senate Bill 740, Relating to compensation and expense
reimbursement for members of Legislature.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page 1, section 2, line 3, immediately following the words
"equal to" by inserting "75% of";

On page 2, section 2, line 20, immediately following the words
"six thousand" by striking "five hundred";

On page 2, section 2, line 27, immediately following the words
"six thousand" by striking "five hundred";
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On page four, section four, line twenty-five, by striking out the
words "presiding officer" and inserting in lieu thereof the words
"chairperson or additional person";

On page five, section six, line one, following the words "Each
member", by striking out the words "and member-elect";

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Senate Bill 740—A Bill to amend and reenact §4-2A-2,
§4-2A-3, §4-2A-4, §4-2A-5, §4-2A-6, and §4-2A-7 of the Code of
West Virginia, 1931, as amended, all relating to compensation and
expense reimbursement for members of the Legislature as
recommended by the Citizens Legislative Compensation
Commission; modifying the basic compensation to an amount
equal to 75% of the per capita income in West Virginia; modifying
the per diem expense allowance for members of the Legislature
when in regular, extended, or extraordinary session; modifying the
compensation, per diem expense allowance, and travel
reimbursement paid to designated members of the Legislature
when not receiving compensation for being in attendance during a
regular, extended, or extraordinary session; modifying interim
compensation paid to members of the Legislature; and modifying
the per diem expense allowance for members of the Legislature
who both commute and do not commute.

On motion of Senator Takubo, the following amendments to
the House of Delegates amendments to the bill (Eng. S. B. 740)
were reported by the Clerk, considered simultaneously, and
adopted:

On page one, section two, line three, immediately following the
words "equal to" by striking out "75% of the per capita income"
and inserting in lieu thereof "50% of the median household
income";

And,
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By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Senate Bill 740—A Bill to amend and reenact §4-2A-2,
§4-2A-3, §4-2A-4, §4-2A-5, §4-2A-6, and §4-2A-7 of the Code of
West Virginia, 1931, as amended, all relating to compensation and
expense reimbursement for members of the Legislature as
recommended by the Citizens Legislative Compensation
Commission; establishing a new basic compensation amount for
members of the Legislature; modifying the per diem expense
allowance for members of the Legislature when in regular,
extended, or extraordinary session; modifying the compensation,
per diem expense allowance, and travel reimbursement paid to
designated members of the Legislature when not receiving
compensation for being in attendance during a regular, extended,
or extraordinary session; modifying interim compensation paid to
members of the Legislature; and modifying the per diem expense
allowance for members of the Legislature who both commute and
do not commute.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments, as amended.

Engrossed Senate Bill 740, as amended, was then put upon its
passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Clements, Deeds, Grady, Hamilton, Hunt, Karnes,
Maroney, Nelson, Oliverio, Plymale, Queen, Roberts, Rucker,
Stover, Swope, Takubo, Tarr, Taylor, Trump, Woodrum, and Blair
(Mr. President)—25.

The nays were: Chapman, Martin, Maynard, Phillips, Smith,
Stuart, Weld, and Woelfel—S.

Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. S. B.
740) passed with its Senate amended title.
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Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate and request concurrence therein.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended, and
requested the concurrence of the Senate in the House of Delegates
amendments, as to

Eng. Com. Sub. for Senate Bill 121, Creating Student
Journalist Press Freedom Protection Act.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page 2, section 4, line 11, by striking subdivision (3) of
subsection (b) in its entirety and inserting in lieu thereof the
following:

"(3) Is obscene, vulgar, pornographic, or of sensual or illicit
sexual content;"

And,

On page 4, section 4, line 39, by inserting after the word
"students" the words "in conformity with this section".

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Senate Bill 121, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.
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The nays were: None.
Absent: Jeffries—I1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 121) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Com. Sub. for Senate Bill 200, Allowing leashed dogs
to track wounded elk, turkey, and wild boar when hunting.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 2. WILDLIFE RESOURCES.

§20-2-5j. Leashed dogs for tracking mortally wounded deer,
elk, turkey, wild boar, or bear.

(a) Notwithstanding any provision of this chapter to the
contrary, a person who is legally hunting and reasonably believes
he or she has mortally wounded a deer, elk, turkey, wild boar, or
bear may use leashed dogs to track and locate the mortally
wounded deer, elk, turkey, wild boar, or bear. The hunter is also
permitted to use a dog handler of leashed dogs to track and locate
the mortally wounded deer, elk, turkey, wild boar, or bear. The
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hunter or the dog handler shall always maintain physical control of
the leashed dogs.

(b) The act of tracking a mortally wounded deer, elk, turkey,
wild boar, or bear with a dog is hunting and the hunter and handler
are subject to all applicable laws and rules. It is unlawful for a
hunter or dog handler to track deer, elk, turkey, wild boar, or bear
with leashed dogs under the provisions of this section unless he or
she is in possession of a valid hunting license issued pursuant to
this article or is a person excepted from licensing requirements
pursuant to this article, and all other lawful authorizations as
prescribed in this article. The hunter shall accompany the dog
handler and only the hunter may kill a mortally wounded deer, elk,
turkey, wild boar, or bear. However, any hunter who is physically
unable to accompany the handler in the tracking and locating of the
mortally wounded deer, elk, wild turkey, boar, or bear may
designate the handler to kill the deer, elk, wild turkey, boar, or bear
when located by the handler. The deer, elk, turkey, wild boar, or
bear shall count toward the bag limit of the hunter who fired the
initial shot.

(c) Any dog handler providing tracking services for profit must
be licensed as an outfitter or guide pursuant to §20-2-23 of this
code.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 200—A Bill to amend and
reenact §20-2-5j of the Code of West Virginia, 1931, as amended,
relating to adding mortally wounded elk, turkey, and wild boar to
list of wounded animals that may be tracked and located using a
leashed dog; allowing certain physically disabled hunters to allow
dog handler to kill mortally wounded animal; and providing that
mortally wounded animal shall count toward bag limit of hunter
who fired initial shot.
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On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Senate Bill 200, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.
Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 200) passed with its House of Delegates amended
title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Com. Sub. for Senate Bill 220, Industrial Hemp
Development Act.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking everything after the enacting clause and inserting
in lieu thereof the following:
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CHAPTER 19. AGRICULTURE.

ARTICLE 12E. INDUSTRIALL HEMP DEVELOPMENT
ACT.

§19-12E-12. Regulation of Select Plant-Based Derivatives:
Industrial Hemp.

(a) This section shall be known as the Select Plant-Based
Derivatives Regulation Act: Industrial Hemp.

(b) The Legislature finds that certain plant-based derivatives
can be regulated so as not to interfere with the strict regulation of
controlled substances in this state. The purpose of the act is to allow
limited, regulated access to certain plant-based derivatives which
are naturally occurring and as authorized by the provisions of this
article for adults 21 years of age and older: Provided, That, the
provisions of this section shall not apply to naturally occurring
plant-based derivative products not containing
tetrahydrocannabinol content.

(c) As used in this section:

(1) "Alcohol Beverage Control Commissioner" means the
Alcohol Beverage Control Commissioner or his or her designees.

(2) "Commissioner" means the Commissioner of Agriculture
or his or her designees.

(3) "Contaminated" means made impure and unsafe by
biological, chemical, or physical additives.

(4) "Department” means the West Virginia Department of
Agriculture.

(5) "Final product"” means a product approved by the
Department in accordance with the provisions of this article, and
any other applicable rules and requirements set forth by the
Department, as specified for the product.

(6) "Hemp-derived cannabinoid" means a naturally occurring
non-synthetic substance as follows:
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(A) Delta-9 tetrahydrocannabinol with a concentration level
consistent with 7 U.S.C. §5940;

(B) Delta-8 tetrahydrocannabinol;

(C) Delta-10 tetrahydrocannabinol;

(D) Hexahydrocannabinol;

(E) Tetrahydrocannabiphorol (THCp): and

(F) Tetrahydrocannabivarin (THCv).

(7) "Manufacturer" means a person or entity which grows
industrial hemp.

(8) "Non-naturally occurring derivative" means a product that
is contaminated as defined by this article, or a product that, upon
result of Department laboratory testing, is found to be in violation
of this article or rules promulgated therewith, or a product that is
unlawful pursuant to 7 U.S.C. §5940 or otherwise violates
applicable federal regulations.

(9) "Processor" means a person or_ entity that processes
compounds or converts hemp-derived cannabinoids into a hemp-
derived cannabinoid product and distributes, sells, or offers for
sale, hemp-derived cannabinoid products in this state on a
wholesale basis to a retailer.

(10) "Seller" means a person or entity that distributes, offers
for sale, or sells hemp-derived products to persons for personal

consumption.

(11) "Retail sales" means the sale of hemp-derived products in
a commercial setting as determined and set forth in rules
promulgated by the commissioner.

(d) Any person manufacturing, processing, distributing,
offering for sale, or selling any hemp-derived cannabinoid products
in this state shall have a permit issued by the commissioner and be
otherwise authorized to do business in this state. The commissioner
may issue manufacturer, processor and retailer permits.
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(e) The Commissioner of Agriculture shall propose legislative
rules for promulgation in accordance with §29A-3-1 et seq. of this
code that include, but are not limited to:

(1) Issuance of permits to persons who wish to manufacture,
handle, process, distribute, offer for sale, or sell hemp-derived
cannabinoid products:

(2) Regular sampling and testing of hemp-derived cannabinoid
products to determine purity levels:

(3) Supervision of the hemp-derived cannabinoid products
during their cultivation, processing, and sale;

(4) Assessment of fees as commensurate with the need of the
commissioner's activities in issuing permits, laboratory testing, and
in overseeing the regulation of hemp-derived products;

(5) Approving the manufacture, production, sale, processing,
distributing, and transport of hemp-derived cannabinoid products:

(6) Developing guidelines for the labeling of hemp-derived
cannabinoid products, including but not limited to, a statement
which says "KEEP OUT OF REACH OF CHILDREN. CONSULT
YOUR PHYSICIAN BEFORE USE IF YOU ARE PREGNANT
OR TAKING ANY MEDICATION" and "USE OF THIS
PRODUCT MAY IMPACT DRUG TESTING RESULTS":

(7) Developing guidelines or standards related to the display or
staging of hemp-derived cannabinoid products to increase the
safety of underage patrons in retail environments:

(8) Developing guidelines or standards to restrict the
advertising or marketing of unapproved or unlawful products:

(9) Developing prohibitions on child targeted packaging and
shapes and forms of products:

10) Developing administrative rules rocedures, and
sanctions for violations of this section.
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(11) Any other rules and procedures necessary to carry out the
purposes of this article.

(f) The Commissioner of Agriculture and the Alcohol
Beverage Control Commissioner may, pursuant to §29A-3-15 of
this code, promulgate such separate or joint emergency rules as are
necessary to effectuate the purposes of this article.

(2) Any website owned, managed, or operated by a person who
manufactures, processes, distributes, offers for sale, or sells hemp-
derived cannabinoid products to persons in this state shall employ
a_neutral age-screening mechanism to verify legal age. The
mechanism may include an age-gate, age-screen, or any other age-
verification mechanism approved by the commissioner.

(h) Any person or entity distributing, offering to distribute, or
selling hemp-derived cannabinoid products to persons in this state
by means other than a direct in-person transaction may employ an
age verification mechanism approved by the commissioner.

(1) In addition to all other applicable taxes, there is hereby
levied an additional tax equal to 11 percent of the retail sales price
on each retail sale of hemp-derived cannabinoids for the privilege
of engaging in the business of selling hemp-derived cannabinoid

products.

(1) For the privilege of engaging or continuing within this state
in the business of the retail sale of hemp-derived cannabinoid
products, as defined in subdivision (6), subsection (a) of this
section, there is hereby levied upon and collected from every
person exercising the privilege a privilege tax.

(2) The rate of tax imposed by this subsection is 11 percent of
the retail sales price of hemp-derived cannabinoid products sold
during the reporting period, depending upon the person's method
of accounting for federal income tax purposes. The tax imposed by
this subsection shall not be added by the retailer as a separate
charge or line item on any sales slip, invoice, receipt, other
statement, or memorandum of the price paid by a customer.
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(3) The tax shall be due and payable on a quarterly basis as
follows: on the 20th day of January, April, July, and October for
the preceding calendar quarter. When the payment of tax is due,
the person shall file a tax return in a form prescribed by the Tax
Commissioner. The Tax Commissioner may require such forms,
schedules, and returns and impose such filing and remittance
requirements that are necessary or convenient for the efficient
administration of taxes imposed by this subsection.

(4) The taxes imposed by this subsection shall be paid to the
Tax Commissioner by electronic funds transfer unless electronic
payment is prohibited by state or federal law. Tax returns required
by this subsection shall be filed electronically with the Tax
Commissioner.

(5) If any retailer does not renew its permit, relinquishes its
permit, has said permit to operate suspended or revoked, or
otherwise ceases selling hemp-derived cannabinoid products then
any tax, additions to tax, penalties, and interest imposed by this
section and by §11-10-1 et seq. of this code, shall become due and
the retailer shall make a final return or returns and pay any tax
which is due within 90 days of not renewing its permit,
relinquishing its permit, having its permit to operate suspended or
revoked, or otherwise ceasing business. The unpaid amount of any
tax is to be considered a lien.

(6) All money received from the tax imposed under this
subsection, including any interest and additions to tax paid under
§11-10-1 et seq. of this code, less the amount of any refunds, shall
be deposited into the Agricultural Fees Fund created by §19-1-4¢
of this code.

(7) Persons or entities subject to the tax imposed by this
subsection shall provide to the Tax Commissioner any information
required by the Tax Commissioner to administer, collect, and
enforce the tax imposed by this subsection.

(8) Notwithstanding any provision of §11-10-1 et seq. of this

code or of this section to the contrary, the Tax Commissioner, and
the commissioner shall enter into written agreements pursuant to
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which the Tax Commissioner shall disclose to designated
employees of the department, whether a particular retailer is in
good standing with the Tax Commissioner, and the commissioner
shall disclose to designated employees of the Tax Commissioner
information a retailer provides to the commissioner pursuant to this
code. Tax information disclosed pursuant to a written agreement
shall remain confidential in the hands of the receiver and shall not
be disclosable under §29B-1-1 ef seq. of this code. To the extent
feasible, this information should be shared or exchanged
electronically to ensure safe destruction, or as necessary, proper
file retention practices.

(9) The Tax Commissioner may promulgate, in accordance
with the provisions of §29A-3-1 et seq. of this code, any necessary
legislative rules, including emergency rules, as the Tax
Commissioner considers necessary for the efficient administration
of taxes imposed by this subsection.

(A) Funds from the tax imposed by the provisions of
subdivision (1) of this subsection and deposited in the Agricultural
Fees Fund, shall be divided and deposited as follows:

(1) Sixty-five percent shall remain in the Agriculture Fees
Fund;

(i1) Five percent shall be transferred to the Fight Substance
Abuse Fund created by §60A-9-8 of this code;

(ii1) Thirty percent shall be deposited in the Alcohol Beverage
Control Enforcement Fund established by the provisions of §60-7-
13 of this code.

(B) Notwithstanding any provision in §11-9-1 et seq. of this
code to the contrary, and as relevant to the tax imposed by §16A-
9-1 of this code, the West Virginia Tax Crimes and Penalties Act
set forth in §11-9-1 et seq. of this code shall apply with like effect
as if the said West Virginia Tax Crimes and Penalties Act were
applicable only to the tax imposed by §16A-9-1 et seq. of this code
and were set forth in extenso in §16A-9-1 et seq. of this code.
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(C) Notwithstanding any provision of §11-10-1 et seq. of this
code, or any other provision of this code to the contrary, each and
every provision of the West Virginia Tax Procedure and
Administration Act as set forth in §11-10-1 et seq. of this code
applies to the tax imposed by §16A-9-1 ef seq. with like effect as
if the said West Virginia Tax Procedure and Administration Act
were applicable only to the tax imposed by §16A-9-1 et seq. of this
code and were set forth in extenso in §16A-9-1 et seq. of this code.

(1) _All fees collected pursuant to the provisions of this
subsection shall be deposited with the State Treasurer to the credit
of the Agricultural Fees Fund established by the provisions of §19-
1-4c¢ of this code for the use of the commissioner for administering
and enforcing the provisions of this article.

(k)(1) The provisions of this section related to retail sales shall
be enforced by the commissioner with the assistance of the Alcohol
Beverage Control Commissioner.

(2) The commissioner and the Alcohol Beverage Control
Commissioner shall enter into a memorandum or memoranda of
understanding to facilitate the enforcement of this section.

(D(1) Any hemp-derived product found in this state in violation
of this article is hereby declared contraband and any property
interest in the hemp-derived product is vested in the State of West
Virginia and is subject to seizure, forfeiture, and destruction.

(2) Any certified law-enforcement officer in this state is
authorized to enforce the criminal provisions of this section, and
enforcement agents of the Alcohol Beverage Control
Commissioner are authorized to enforce the administrative retailer
provisions of this section as relating to retail sales.

(3) The commissioner shall provide the requisite training
necessary to enforce the criminal and administrative provisions of
this section.

(4) The provisions of this subsection are effective from
passage.
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(m) Any person who manufactures, processes, distributes,
sells, or offers for sale any hemp-derived cannabinoid product in
this state without a permit to do so is guilty of a crime.

(1) A first violation of this subsection is a misdemeanor, and
upon conviction thereof, a person shall be fined not more than
$1.000, confined in jail for not more than one year, or both fined
and confined.

(2) A second or subsequent violation of this subsection is a
felony and, upon conviction thereof, a person shall be fined not
more than $5.000 or imprisoned in a state correctional facility for
not less than one nor more than five years, or both fined and

imprisoned.

(n) Any person who processes, distributes, manufactures, sells,
or offers to sell any hemp-derived product knowing or having
reason to know that the product has been contaminated with a toxic
or _illegal substance is guilty of a felony, and, upon conviction
thereof, shall be fined not more than $10.000 or imprisoned in a
state correctional facility for not less than two nor more than 10
years, or both fined and imprisoned.

(0)(1) Any person who knowingly manufactures, processes,
distributes, sells, or offers for sale any hemp-derived cannabinoid
product which has not been approved by the commissioner is guilty
of a misdemeanor and, upon conviction thereof, shall be fined not
less than $1.000 nor more than $5.000 or confined in jail for not
more than one year, or both fined and confined.

(2) Notwithstanding the provisions of subdivision (1) of this
subsection, a second or subsequent violation of subdivision (1) of
this subsection constitutes a felony and any person convicted
thereof shall be fined not more than $5.000 or imprisoned in a state
correctional facility for not less than one nor more than five years,
or both fined and imprisoned.

(p) Any person who knowingly distributes, offers for sale, or
sells a contaminated hemp-derived cannabinoid product is guilty of
a felony and, upon conviction thereof, shall be fined not less than
$10.000 nor more than $25.000 or imprisoned in a state
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correctional facility for not less than one nor more than five years,
or both fined and imprisoned.

(9) Any person who knowingly distributes or sells hemp-
derived cannabinoid product to a person under the age of 21 is
guilty of a felony and, upon conviction thereof, shall be fined not
more than $5.000 or imprisoned in a state correctional facility for
not less than one nor more than five years, or both fined and

imprisoned.

(r)(1) Any person under the age of 21 who possesses hemp-
derived cannabinoid product is guilty of a misdemeanor and, upon
conviction thereof, shall be fined not more than $1.000 or confined
in jail for not more than one year, or both fined and confined.

(2) Notwithstanding the provisions of subdivision (1) of this
subsection, second and subsequent violations of subdivision (1) of
this subsection, constitute a felony and any person convicted
thereof, shall be fined not more than $5,000 and imprisoned in a
state correctional facility for not less than one nor more than three
years, or both fined and imprisoned.

ARTICLE 12F. SELECT PLANT-BASED PRODUCT
REGULATION ACT: KRATOM.

§19-12F-1. Short title.

This article shall be known as the Select Plant-Based Product
Regulation Act: Kratom.

8§19-12F-2. Findings: purpose.

The legislature finds that select plant-based derivatives,
including kratom, can be regulated so as not to interfere with the
strict regulation of controlled substances in this state. The purpose
of this article is to allow limited regulated assess to kratom for
adults 21 years of age and older.

§19-12F-3. Definitions.

(1) "Alcohol Beverage Control Commissioner" means the
Alcohol Beverage Control Commissioner or his or her designee.
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(2) "Commissioner" means the Commissioner of Agriculture
or his or her designee.

(3) "Contaminated" means made impure and unsafe by
biological, chemical, or physical additives.

(4) "Department" means the West Virginia Department of
Agriculture.

(5) "Kratom" means a psychoactive preparation that is
composed of the crushed or powdered dried leaves of the mitragyna
speciosa, a vyellow-flowered tropical tree which contains the
alkaloids mitragynine and 7-hydroxymitragynine.

(6) "Kratom product" means a food product, food ingredient,
dietary agreement, dietary supplement, or beverage intended or
marketed for human consumption containing any part of the leaf of
the plant mitragyna speciosa.

(7) "Manufacture" means a person or entity which grows
kratom for commercial purposes.

(8) "Processor" means a person or entity that processes,
distributes, sells, or offers for sale, kratom or kratom products in
this state on a wholesale basis to a retailer.

(9) "Retailer" means a person or entity that distributes, offers
for sale, or sells kratom or kratom products to persons for personal

consumption.

§19-12F-4. Processor and retailer permits; regulation.

Any person manufacturing, processing, distributing, offering
for sale, or selling kratom or kratom products in this state shall have
a permit issued by the commissioner and be otherwise authorized
to do business in this state. The commissioner may issue permits
for manufacturers, processors, and retailers.

§19-12F-5. Rule-making authority.

(a) The commissioner shall propose legislative rules for

promulgation in accordance with §29A-3-1 et seq. of this code that
include, but are not limited to:
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(1) Issuance of permits to persons who wish to manufacture,
process, distribute, offer for sale, or sell kratom;

(2) Sampling and testing of kratom to determine purity levels:

(3) Supervision of the kratom during its manufacture,
processing, and sale;

(4) Assessment of fees that are commensurate with the costs of
the Commissioner of Agriculture's activities in permitting, testing,
and supervising the regulation of kratom and the sale of kratom

products;

(5) The production, processing, sale, possession, distribution,
or transport of kratom products:

(6) Developing standards for the labeling of kratom products
to include, at a minimum, a statement which says "KEEP OUT OF
REACH OF CHILDREN. CONSULT YOUR PHYSICIAN
BEFORE USE IF YOU ARE PREGNANT OR TAKING ANY
MEDICATION";

(7) Developing guidelines or standards related to the display or
staging of kratom products to increase the safety of underage
patrons in retail environments:

(8) Developing prohibitive standards as to child targeted
packaging and shapes and forms of products;

(9) Developing administrative rules, procedures, and sanctions
for violations of this section;

(10) Any other rules and procedures necessary to carry out the
provisions of this article.

(b) The Commissioner of Agriculture and the Alcohol
Beverage Control Commissioner may, pursuant to §29A-3-15 of
this code, promulgate such separate or joint emergency rules as are
necessary to effectuate the purposes of this article.
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§19-12F-6. Age verification requirements.

(a) Any website owned, managed, or operated by a person who
manufactures, processes, distributes, offers for sale, or sells a
product containing kratom or kratom products to persons in this
state shall employ a neutral age-screening mechanism that verifies
that the user is at least 21 years old, including by using an age-gate,
age-screen, or other age-verification mechanism approved by the
commissioner.

(b) Any person or entity distributing, offering to distribute or
sell, or selling kratom or kratom products to persons in this state by
means other than a direct in-person transaction shall employ an
age-verification mechanism approved by the commissioner.

8§19-12-F-7. Taxation: disposition of funds.

(a) For the privilege of engaging or continuing within this state
in the business of the retail sale of kratom or kratom products, there
is hereby levied upon and collected from every person exercising
the privilege a privilege tax.

(b) The rate of tax imposed by this subsection is 11 percent of
the retail sales price of kratom or kratom products sold during the
reporting period.

(c) The tax shall be due and payable on a quarterly basis as
follows: on the 20th day of January, April, July, and October for
the preceding calendar quarter. When the payment of tax is due,
the person shall file a tax return in a form prescribed by the Tax
Commissioner. The Tax Commissioner may require such forms,
schedules, and returns and impose such filing and remittance
requirements that are necessary or convenient for the efficient
administration of taxes imposed by this subsection.

(d) The taxes imposed by this subsection shall be paid to the
Tax Commissioner by electronic funds transfer unless electronic
payment is prohibited by state or federal law. Tax returns required
by this subsection shall be filed electronically with the Tax
Commissioner.
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(e) If any retailer does not renew its permit, relinquishes its
permit, has said permit suspended or revoked, or otherwise ceases
selling kratom and kratom products then any tax, additions to tax,
penalties, and interest imposed by this section and by §11-10-1 et
seq. of this code, shall become due and the retailer shall make a
final return or returns and pay any tax which is due within 90 days
of not renewing its permit, relinquishing its permit, having its
permit suspended or revoked, or otherwise ceasing business. The
unpaid amount of any tax is to be considered a lien.

(f) All money received from the tax imposed under this
subsection, including any interest and additions to tax paid under
§11-10-1 et seq. of this code, less the amount of any refunds, shall
be deposited into the Agricultural Fees Fund created by §19-1-4¢
of this code.

(2) Persons or entities subject to the tax imposed by this
subsection shall provide to the Tax Commissioner any information
required by the Tax Commissioner to administer, collect, and
enforce the tax imposed by this subsection.

(h) Notwithstanding any provision of §11-10-1 et seq. of this
code or of this section to the contrary, the Tax Commissioner, and
the commissioner shall enter into written agreements pursuant to
which the Tax Commissioner shall disclose to designated
employees of the department, whether a particular retailer is in
2ood standing with the Tax Commissioner, and the commissioner
shall disclose to designated employees of the Tax Commissioner
information a retailer provides to the commissioner pursuant to this
code. Tax information disclosed pursuant to a written agreement
shall remain confidential in the hands of the receiver and shall not
be disclosable under §29B-1-1 et seq. of this code. To the extent
feasible, this information should be shared or exchanged
electronically to ensure safe destruction, or as necessary, proper
file retention practices.

(1) The Tax Commissioner may promulgate, in accordance with
the provisions of §29A-3-1 et seq. of this code, any necessary
legislative rules as the Tax Commissioner necessary to the efficient

administration of taxes imposed by this subsection.




2772 JOURNAL OF THE SENATE [March 11

(1) Funds from the tax imposed by the provisions of this
subsection and deposited into the Agricultural Fees Fund shall be
divided and deposited as follows:

(2) Sixty-five percent shall remain in the Agriculture Fees
Fund;

(3) Five percent shall be transferred to the Fight Substance
Abuse Fund created by §60A-9-8 of this code; and

(4) Thirty percent shall be deposited in the Alcohol Beverage
Control Enforcement Fund established by the provisions of §60-7-
13 of this code.

(1) Notwithstanding any provision in §11-9-1 et seq. of this
code to the contrary, and as relevant to the tax imposed by §16A-
9-1, the West Virginia Tax Crimes and Penalties Act set forth in
§11-9-1 et seq. of this code shall apply with like effect as if the said
the West Virginia Tax Crimes and Penalties Act were applicable
only to the tax imposed by §16A-9-1 et seq. of this code and were
set forth in extenso in §16A-9-1 ef seq. of this code..

(k) Notwithstanding any provision of §11-10-1 et seq. of this
code, or any other provision of this code to the contrary, the West
Virginia Tax Procedure and Administration Act, as set forthin §11-
10-1 et seq. of this code applies to the tax imposed by §16A-9-1 et
seq. with like effect as if the said West Virginia Tax Procedure and
Administration Act were applicable only to the tax imposed by
§16A-9-1 et seq. of this code and were set forth in extenso in §16A-
9-1 et seq. of this code.

(1) All fees collected pursuant to the provisions of subsection
shall be deposited with the State Treasurer to the credit of the
Agricultural Fees Fund established by the provisions of §19-1-4¢
of this code for the use of the commissioner in administering and
enforcing the provisions of this article.

§19-12F-8 Application and registration fees.

(a) Applicants for kratom and kratom manufacturer, processor,
or retailer permits shall pay a non-refundable application fee of
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$1.500 which shall be deposited with the State Treasurer to the
credit of the Agricultural Fees Fund established by the provisions
of §19-1-4¢c of this code for the use of the commissioner for
administering and enforcing the provisions of this article.

(b) Processor and retailer permit holders shall pay an annual
fee of $300 which shall be deposited with the State Treasurer to the
credit of the Agricultural Fees Fund established by the provisions
of §19-1-4c of this code for the use of the commissioner in
administering and enforcing the provisions of this article.

§19-12F-9. Cooperative enforcement agreements.

(a) The provisions of article related to retail sales shall be
enforced by the commissioner with the assistance of the Alcohol
Beverage Control Commissioner.

(b) The commissioner and the Alcohol Beverage Control
Commissioner shall enter into a memorandum or memoranda of
understanding to facilitate enforcement of this article.

§19-12F-10. Contraband; seizures; forfeitures; and
destruction.

(a) Any kratom or kratom product found in this state in
violation of this article is hereby declared contraband and any
property interest in the kratom or kratom product is vested in the
State of West Virginia and is subject to seizure and forfeiture and
destruction.

(b) Any certified law enforcement officer in this state may
enforce the criminal provisions of this article, and any enforcement
agent of the Alcohol Beverage Control Commissioner is authorized
to enforce the administrative provisions of this article as it relates
to retailers.

19-12F-11. Criminal violations; penalties.

(a) Any person who manufactures, processes, distributes, sells,
or offers for sale any kratom or kratom product in this state without
a permit is guilty of a crime.
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(1) A first violation of this subsection is a misdemeanor, and,
upon conviction thereof, a person shall be fined not more than
$1.000, confined in jail for not more than one year, or both fined
and confined.

(2) A second or subsequent violation of this subsection is a
felony and, upon conviction thereof, a person shall be fined not
more than $5.000 or imprisoned in a state correctional facility for
not less than one nor more than five years, or both fined and

imprisoned.

(b) Any person who manufactures, processes, distributes, sells
or offers to sell any kratom or kratom product knowing or having
reason to know that the product has been contaminated with a toxic
or illegal substance is guilty of a felony, and, upon conviction
thereof, shall be fined not more than $10.000 or imprisoned in a
state correctional facility for not less than two nor more than 10
years, or both fined and imprisoned.

(c)(1) Any person who knowingly manufactures, processes.
distributes, sells, or offers for sale any kratom or kratom product
which has not been approved by the commissioner is guilty of a
misdemeanor and, upon conviction thereof, shall be fined not less
than $1.,000 nor more than $ 5,000 or confined in jail for not more
than one year, or both fined and confined.

(2) Notwithstanding the provisions of subdivision (1) of this
subsection, a second or subsequent violation of subdivision (1) of
this subsection constitutes a felony and any person convicted
thereof, shall be fined not more than $5,000 or imprisoned for not
less than one nor more than five years, or both fined and

imprisoned.

(d) Any person who knowingly manufactures, distributes,
offers for sale, or sells contaminated kratom or kratom product is
guilty of a felony and, upon conviction thereof, shall be fined not
less than $10,000 nor more than $25,000 or imprisoned for not less
than one nor more than five years, or both fined and imprisoned.
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(e) Any person who knowingly distributes or sells a kratom or
kratom product to a person under the age of 21 is guilty of a felony
and, upon conviction thereof, shall be fined not more than $5.000
or imprisoned in a state correctional facility for not less than one
nor more than five years, or both fined and imprisoned.

(f) (1) Any person under the age of 21 who possesses kratom
or _a kratom product is guilty of a misdemeanor and upon
conviction thereof, shall be fined not more than $1.000 or confined
in jail for not more than one year, or both fined and confined.

(2) Notwithstanding the provisions of subdivision (1) of this
subsection, second and subsequent violations of subdivision (1) of
this subsection constitute a felony and any person convicted
thereof, shall be fined not more than $5,000 and imprisoned in a
state correctional facility for not less than one nor more than three
years, or both fined and imprisoned.

CHAPTER 60. STATE CONTROL OF ALCOHOLIC
LIQUORS.

ARTICLE 10. ENFORCEMENT AUTHORITY RELATING
TO RETAILL SALE OF SELECT PLANT-BASED
DERIVATIVES.

§60-10-1. Enforcement authority; jurisdiction.

The commissioner is hereby authorized to enforce the
provisions of §19-12E-1 et seq. of this code and §19-12F-1 et seq.
of this code, as relating to retail sales.

8§60-10-2. General provisions.

For the purposes of enforcing §19-12E-1 ef seq. and §19-12F-
1 et seq. of this code, the Alcohol Beverage Control Commission
and the Commissioner of Agriculture may request information
from any state agency, Constitutional officer, or local agency and,
notwithstanding the provisions of §11-10-5d of this code or any
other provision of this code, may share information with, and
request information from, any federal agency and any agency or




2776 JOURNAL OF THE SENATE [March 11

Constitutional officer of this or of any other state or any local
agency thereof.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 220—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto a new
section, designated §19-12E-12; to amend said code by adding
thereto a new article, designated §19-12F-1, §19-12F-2, §19-12F-
3, §19-12F-4, §19-12F-5, §19-12F-6, §19-12F-7, §19-12F-8, §19-
12F-9, §19-12F-10, and §19-12F-11; to amend and reenact §60-7-
12 and §60-7-13 of said code; and to amend said code by adding
thereto a new article, designated §60-10-1 and §60-10-2, all
relating to further regulation of hemp-derived cannabinoid
products and regulation of kratom; creating the Select Plant-Based
Derivatives Regulation Act: Industrial Hemp; creating the Select
Plant-Derived Regulation Act: Kratom; making legislative
findings and declaring the purpose of the acts; providing
applicability; defining terms; requiring permits to manufacture,
process, distribute, offer to sell, and sell regulated products; vesting
regulatory authority in the Commissioner of Agriculture and the
Alcohol Beverage Control Commission; granting legislative and
emergency rule-making authority to the Commissioner of
Agriculture and the Alcohol Beverage Control Commissioner;
establishing an internal effective date from passage for purposes of
declaring illegal products contraband and authorizing seizure,
forfeiture, and destruction; limiting lawful sale of certain regulated
products to persons 21 years of age or older; requiring age
verification for internet sales and sales not made face-to-face;
creating a eleven percent tax on retail sales to be collected by the
Tax Commissioner quarterly for certain hemp products and kratom
products; establishing distribution of tax revenue; authorizing the
Alcohol Beverage Control Commissioner to enforce regulation of
the product at the retail level; clarifying Alcohol Beverage Control
Commissioners authority over alcohol licensees selling kratom and
hemp-derived cannabinoid products; and creating criminal
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offenses related to regulated products and establishing criminal
penalties therefor.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Senate Bill 220, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.
Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 220) passed with its House of Delegates amended
title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Com. Sub. for Senate Bill 461, Relating to WV public
employees grievance procedure.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:
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On page 4, section 2, lines 52-53 by striking the entirety of lines
52 and 53 and renumbering thereafter;

On page 5, section 3, line 2 by striking “notarize”; and, on page
5, section 3, line 4 by striking “and notarized”; and, on page 5,
section 3, line 7 by striking “and notarize”;

On page 15, section 6, line 7 by inserting,

Provided, That the provisions of this subsection shall only
allow the discretionary recovery of court costs and reasonable
attorney's fees from a grievant if he or she has not substantially
prevailed at any level of the grievance process or in any appeal to
the Intermediate Court of Appeals or the Supreme Court of Appeals
of West Virginia.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 461 —A Bill to amend and
reenact §6C-2-1, §6C-2-2, §6C-2-3, §6C-2-4, and §6C-2-6 of the
Code of West Virginia, 1931, as amended, all relating to the West
Virginia Public Employees Grievance Procedure; defining terms;
clarifying actions or any matter relating to protected classes are not
subject to grievances; providing that Division of Personnel may not
be a party in certain circumstances; providing for multiple grievant
parties; providing a grievance must be filed within the time limits
specified or it may be dismissed; extending certain time limits;
providing for grievance dismissal for untimeliness, lack of
jurisdiction, or failure to state a claim and appeals of such
dismissal; updating default process to include employer; providing
the grievance evaluator and the administrative law judge may not
hold a motion to dismiss in abeyance while other proceedings take
place; clarifying that grievances may be consolidated as long as the
initial grievance has not been dismissed; providing that
proceedings may be rescheduled for good cause shown; requiring
grievant representatives provide the names and work location of
employees being represented; requiring that employees provide the
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name and contact information of his or her representative; directing
Grievance Board to make available certain forms; providing that
employee annual leave will be charged for work hours used in
preparing for and attending the grievance hearing in excess of
certain limits; providing for the chief administrator's resolution of
certain disputes and further providing for discretionary recording
of conference; limiting annual number of grievances an employee
may serve as a representative; providing for conference recordings;
requiring grievance to be held in abeyance under certain
circumstances; clarifying employee representation is limited by
work requirements; requiring grievant to provide copies of
grievance in certain cases; updating appellate procedure from level
three decision; and providing for award of costs and attorney fees.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Senate Bill 461, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Clements, Deeds, Grady, Hamilton, Hunt, Karnes,
Maroney, Martin, Maynard, Nelson, Oliverio, Phillips, Plymale,
Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo,
Tarr, Taylor, Trump, Weld, Woodrum, and Blair (Mr. President)—
30.

The nays were: Caputo, Chapman, and Woelfel—3.
Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 461) passed with its House of Delegates amended
title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
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its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Com. Sub. for Com. Sub. for Senate Bill 522,
Allocating percentage of county excise taxes for funding
improvements to election administration.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page 1, following the enacting clause, by striking the
remainder of the bill and inserting in lieu thereof the following:

ARTICLE 22. EXCISE TAX ON PRIVILEGE OF
TRANSFERRING REAL PROPERTY.

§11-22-2. Rate of tax; when and by whom payable; additional
county tax; county clerk funding for election
administration, infrastructure, and security, and other
county clerk purposes.

(a) Every person who delivers, accepts, or presents for
recording any document, or in whose behalf any document is
delivered, accepted, or presented for recording, is subject to pay
for, and in respect to the transaction or any part thereof, a-state an
excise tax upon the privilege of transferring title to real estate at the
rate of $1.10 for each $500 value or fraction thereof as represented
by the document as defined in §11-22-1 of this code:
Provided, That beginning July 1, 2021, ten percent of each state
excise tax collected pursuant to the provisions of this subsection
shall be retained by the county wherein the tax was collected to be
used for county purposes: Provided, however, That beginning July
1. every yvear thereatter. an additional 10 pereent of cach state
I borei f | ? o1 | g )
purpeses 2022, twenty percent of each excise tax collected
pursuant to the provisions of this section shall be retained by the
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county wherein the tax was collected to be used for county
purposes: Provided, further, That beginning July 1, 2023, thirty
percent of each excise tax collected pursuant to the provisions of
this section shall be retained by the county wherein the tax was
collected to be used as provided in subsection (c) of this section:
And _provided further, That beginning July 1, 2024, sixty-five
percent of each excise tax collected pursuant to the provisions of
this section shall be retained by the county wherein the tax was
collected to be used as provided in subsection (c) of this section:
Provided And provided, further, That beginning July 1, 2636 2025,
the excise tax collected pursuant to this subsection shall be a county
excise tax retained by the county wherein the tax was collected and
to be used by the county wherein—it-is—eoHeeted as provided in
subsection (c) of this section fer-ceunty-purposes. The state excise
tax collected pursuant to this subsection is payable at the time of
delivery, acceptance, or presenting for recording of the document.
In addition to the state excise tax described in this subsection, there
is assessed a fee of $20 upon the privilege of transferring real estate
for consideration. The clerk of the county commission shall collect
the additional $20 fee before recording a transfer of title to real
estate and shall deposit the moneys from the additional fees into
the Affordable Housing Fund as provided in §31-18-20d of this
code. The moneys collected from this additional fee shall be
segregated from other funds of the West Virginia Housing
Development Fund and shall be accounted for separately. None of
these moneys may be expended by the West Virginia Housing
Development Fund to defray administrative and operating costs
and expenses actually incurred by the West Virginia Housing
Development Fund. The West Virginia Housing Development
Fund shall publish monthly on the its Internet site an accounting of
all revenue deposited into the fund during the month and a full
disclosure of all expenditures from the fund including the-greup
any person or entity receiving funds, their its location, and any
contractor awarded the a construction contract.

(b) Effective January 1, 1968, and thereafter, there is imposed
an additional county excise tax for the privilege of transferring title
to real estate at the rate of 55 cents for each $500 value or fraction
thereof as represented by such document as defined in §11-22-1 of
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this code, which county tax shall be payable at the time of delivery,
acceptance, or presenting for recording of  such
document: Provided, That after July 1, 1989, the county may
increase said excise tax to an amount equal to the state excise tax.
The additional tax hereby imposed is declared to be a county tax
and to be used for county purposes: Provided, however, That after
July 1, 2017, the county may increase the excise tax to an amount
not to exceed $1.65 for each $500 value, or fraction thereof, as
represented by a document, as defined in §11-22-1 of this
code: Provided further, That only one such state tax and one such
county tax shall be paid on any one document and shall be collected
in the county where the document is first admitted to record and
the tax shall be paid by the grantor therein unless the grantee
accepts the document without such tax having been paid, in which
event such tax shall be paid by the grantee: And provided
further, That on any transfer of real property from a trustee or a
county clerk transferring real estate sold for taxes, such tax shall be
paid by the grantee. The county excise tax imposed under this
section may not be increased in any county unless the increase is
approved by a majority vote of the members of the county
commission of such county. Any county commission intending to
increase the excise tax imposed in its county shall publish a notice
of its intention to increase such tax not less than 30 days nor more
than 60 days prior to the meeting at which such increase will be
considered, such notice to be published as a Class I legal
advertisement in compliance with the provisions of §59-3-1 et seq.
of this code and the publication area shall be the county in which
such county commission is located.

(c)(1) Beginning July 1, 2023. and ending June 30, 2024, the
excise tax retained by the county wherein the tax was collected,
pursuant to subsection (a) of this section, shall be used by the
county and deposited as follows:

(A) Twenty percent of the moneys received shall be deposited
into the county general fund to be used for county purposes:

(B) Five percent of the moneys received shall be deposited into
a separate account and allocated for use by the clerk of the county

commission in improving election administration, infrastructure,
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and security, in accordance with the standards established by the
Secretary of State as provided in subdivision (4) of this subsection;
and

(C) Five percent of the moneys received shall be deposited into
a separate account for use by the clerk of the county commission
for other purposes including, but not limited to, establishing,
maintaining, and securing infrastructure to comply with the
Uniform Real Property Electronic Recording Act, §39A-4-1 et seq.
of this code.

(2) Beginning July 1. 2024, and ending June 30, 2025, the
excise tax retained by the county wherein the tax was collected,
pursuant to subsection (a) of this section, shall be used by the
county and deposited as follows:

(A) Thirty percent of the moneys received shall be deposited
into the county general fund to be used for county purposes:

(B) Seventeen and one-half percent of the moneys received
shall be deposited into a separate account and allocated for use by
the clerk of the county commission in improving election
administration, infrastructure, and security, in accordance with the
standards established by the Secretary of State as provided in
subdivision (4) of this subsection; and

(C) Seventeen and one-half percent of the moneys received
shall be deposited into a separate account for use by the clerk of
the county commission for other purposes including, but not
limited to, establishing, maintaining, and securing infrastructure to
comply with the Uniform Real Property Electronic Recording Act,
§39A-4-1 et seq. of this code.

(3) Beginning July 1, 2025. the excise tax retained by the
county wherein the tax was collected, pursuant to subsection (a) of
this section, shall be used by the county and deposited as follows:

(A) Ninety percent of the moneys received shall be deposited
into the county general fund to be used for county purposes:




2784 JOURNAL OF THE SENATE [March 11

(B) Five percent of the moneys received shall be deposited into
a separate account and allocated for use by the clerk of the county
commission in improving election administration, infrastructure,
and security, in accordance with the standards established by the
Secretary of State as provided in subdivision (4) of this subsection;
and

(C) Five percent of the moneys received shall be deposited into
a separate account for use by the clerk of the county commission
for other purposes including, but not limited to, establishing
maintaining, and securing infrastructure to comply with the
Uniform Real Property Electronic Recording Act, §39A-4-1 et seq.
of this code.

(4) The Secretary of State propose rules for legislative approval
in accordance with the provisions of §29A-3-1 et seq. of this code
to establish minimum standards for election administration,
infrastructure, and security, which rules shall include, but not be
limited to, standards regarding cyber and physical security, and a
minimum reserve funding requirement for each county from funds
transferred to the separate fund required by this subsection for
election administration, infrastructure, and security: Provided,
That the minimum reserve funding requirement may not exceed the
cost of upgrading voting equipment at the statewide average price
to upgrade a voting system by precinct. Upon a determination by
the Secretary of State that a county has satisfied the minimum
reserve funding requirement and standards, the moneys in excess
of the minimum reserve funding requirement may be transferred to
the county's general fund at the county commission's direction.

(5) Any moneys that are deposited into two separate funds for
use in improving election administration, infrastructure, and
security, and other purposes relating to the office of the clerk of the
county commission, shall be in addition to and separate from
typical county budget allocations and shall not be supplanted by a
budget reduction to the clerk of the county commission's office:
Provided, That reasonable budget reductions are permitted if made
in the ordinary course for reasons other than offsetting the
additional funding as provided in this section.;
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And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Com. Sub. for Senate Bill 522—A Bill
to amend and reenact §11-22-2 of the Code of West Virginia, 1931,
as amended, relating to excise taxes on transfers of title to real
estate; requiring a certain percentage of certain excise taxes be
allocated to the county in which it was collected; providing for
distribution of funds from certain excise taxes allocated to the
county in which it was received; authorizing the Secretary of State
to propose legislative rules establishing standards for election
administration, infrastructure, and security; and providing for
allocation of funds when certain minimum standards or reserve
amounts are met.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Committee Substitute for
Senate Bill 522, as amended by the House of Delegates, was then
put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.
Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for Com. Sub. for S. B. 522) passed with its House of

Delegates amended title.
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Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended, and
requested the concurrence of the Senate in the House of Delegates
amendment, as to

Eng. Senate Bill 533, Relating to limitations on motor vehicle
used by nonprofit cooperative recycling associations.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendment to the bill was
reported by the Clerk:

On page 1, section 1, line 17, after the words "recycling
cooperative association" by inserting the following: "and shall be
limited to recyclable goods not collected by a certified waste 'motor
carrier' as defined pursuant to §24A-1-2 of this code in the same
area the recycling cooperative is located. If a motor carrier receives
a certificate of need to serve the same area with the same services
as the cooperative, then the cooperative shall cease providing those
services.".

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendment to the bill.

Engrossed Committee Substitute for Senate Bill 533, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.
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Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 533) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Com. Sub. for Senate Bill 534, Relating to
nonintoxicating beer, nonintoxicating craft beer, cider, wine, and
liquor license requirements.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:

CHAPTER 8. MUNICIPAL CORPORATIONS.

ARTICLE 12. GENERAL AND SPECIFIC POWERS,
DUTIES AND ALLIED RELATIONS OF
MUNICIPALITIES, GOVERNING BODIES AND
MUNICIPAL OFFICERS AND EMPLOYEES; SUITS
AGAINST MUNICIPALITIES.

§8-12-26. Authorizing municipalities to create private outdoor
designated areas.

(a) In addition to all other powers and duties conferred by law
upon municipalities, municipalities are empowered and authorized
pass an ordinance establishing private outdoor designated areas as
described in §60-7-8¢g of this code.
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(b) The municipality shall include in the ordinance, at a
minimum, all of the following:

(1) Requirements for the purpose of ensuring compliance with
all state and municipal laws. and public health and safety within a
private outdoor designated area:

(2) The proposed outdoor designated area or proposed licensed
premises shall be indicated on a submitted map or survey in
sufficient detail to identify the boundaries of the area, subject to the
limitations in subsection (b) of this section;

(3) A general statement of the nature and types of qualified
permit holders that may operate within the proposed outdoor
designated area;

(4) That certain public property that is legally demarcated by
the ordinance is within the proposed private outdoor designated
area and such area is in compliance with the comprehensive plan
or zoning ordinances of the municipality, if the municipality has so
adopted, for the consumption of liquor, wine, nonintoxicating beer
and nonintoxicating craft beer;

(5) The specific boundaries of the private outdoor designated
area, including street addresses:

(6) The number, spacing, and type of signage designating the
private outdoor designated area;

(7) The days and hours of operation for the private outdoor
designated area which may not be greater than, authorized by §11-
16-1 et seq. and chapter 60 of this code, but may be less than:

(8) The estimated number of personnel needed to ensure public
safety and efficient operations in the private outdoor designated
area;

(9) A sanitation plan that will help maintain the appearance and
public health of the private outdoor designated area, including the
number of restrooms and trash receptacles.

(10) A requirement that liquor, wine, nonintoxicating beer, and
nonintoxicating craft beer be served in non-glass containers, not
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greater than 18 fluid ounces, approved by the municipality and the
commissioner as set forth in §60-7-8¢ of this code; and

(11) Public health and safety measures, and requirements to
meet compliance with current health permitting and zoning

requirements.

(c) The municipality shall provide to the commissioner notice
of the approval of the private outdoor designated area and identify
the qualified permit holders that will be applying for permits set
forth in §60-7-8¢ of this code.

(d) The municipality shall be responsible for ensuring
compliance with its ordinances and compliance with all criminal
laws associated with the operation of a private outdoor designated
area. The municipality shall provide the commissioner copies of all
non-compliance and violations. The commissioner shall ensure all
qualified permit holders operate in accordance with requirements
set forth in §11-16-1 et seq. and chapter 60 of this code.

(e¢) The municipality shall have the authority to dissolve a
private outdoor designated area by ordinance and further may
suspend a private outdoor designated area immediately when in the
interest of public safety.

§8-12-27. Prohibiting municipalities from imposing additional
alcohol licensure fees.

Notwithstanding any provision of this Code to the contrary,
any person licensed under §11-16-1. et. seq. of this Code, shall not
be charged any additional alcohol licensure fee by a municipality.

CHAPTER 11. TAXATION.
ARTICLE 16. NONINTOXICATING BEER.
§11-16-3. Definitions.

For the purpose of this article, except where the context clearly
requires differently:

(1) "Brand" means a nonintoxicating beer product
manufactured, brewed, mixed, concocted, blended, bottled, or
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otherwise produced, imported, or transshipped by a brewer or
manufacturer, the labels of which have been registered and
approved by the commissioner, that is being offered for sale or sold
in West Virginia by a distributor who has been appointed in a valid
franchise agreement or a valid amendment thereto.

(2) "Brewer" or '"manufacturer" means any person
manufacturing, otherwise producing, importing, or transshipping
nonintoxicating beer or nonintoxicating craft beer for sale at
wholesale to any licensed distributor. Brewer or manufacturer may
be used interchangeably throughout this article. A brewer may
obtain only one brewer's license for its nonintoxicating beer or
nonintoxicating craft beer.

(3) "Brewpub" means a place of manufacture of
nonintoxicating beer or nonintoxicating craft beer owned by a
resident brewer, subject to federal and state regulations and
guidelines; rules, a portion of which premises is designated for
retail sales of nonintoxicating beer or nonintoxicating craft beer by
the resident brewer owning the brewpub.

(4) "Class A retail license" means a retail license permitting the
retail sale of liquor at a freestanding liquor retail outlet, licensed
pursuant to §60-1-1 et seq. of this code.

(5) "Class B retail license" means a retail license permitting the
retail sale of liquor at a mixed retail liquor outlet licensed pursuant
to §60-1-1 et seq. of this code.

(6) "Commissioner" means the West Virginia Alcohol
Beverage Control Administration Commissioner.

(7) "Distributor" means and includes any person jobbing or
distributing nonintoxicating beer or nonintoxicating craft beer to
retailers at wholesale and whose warehouse and chief place of
business shall-be is within this state. For purposes of a distributor
only, the term "person" means and includes an individual, firm,
trust, partnership, limited partnership, limited liability company,
association, or corporation. Any trust licensed as a distributor or
any trust that is an owner of a distributor licensee, and the trustee
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or other persons in active control of the activities of the trust
relating to the distributor license, is liable for acts of the trust or its
beneficiaries relating to the distributor license that are unlawful
acts or violations of §11-16-1 et seq. of this code notwithstanding
the liability of trustees in §44D-10-1 ef seq. of this code.

(8) "Franchise agreement" means the written agreement
between a brewer and a distributor that is identical as to terms and
conditions between the brewer and all its distributors, which
agreement has been approved by the commissioner. The franchise
agreement binds the parties so that a distributor, appointed by a
brewer, may distribute all the brewer's nonintoxicating beer
products, brands, or family of brands imported and offered for sale
in West Virginia, including, but not limited to, existing brands, line
extensions, and new brands all in the brewer's assigned territory for
the distributor. All brands and line extensions being imported or
offered for sale in West Virginia must be listed by the brewer in
the franchise agreement or a written amendment to the franchise
agreement. A franchise agreement may be amended by mutual
written agreement of the parties as approved by the commissioner
with identical terms and conditions for a brewer and all its
distributors. Any approved amendment to the franchise agreement
becomes a part of the franchise agreement. A brewer and a
distributor may mutually agree in writing to cancel a franchise
agreement. A distributor terminated by a brewer as provided in this
article and the promulgated rules no longer has a valid franchise
agreement. If a brewer has reached an agreement to cancel a
distributor or has terminated a distributor, then a brewer may
appoint a successor distributor who accedes to all the rights of the
cancelled or terminated distributor.

(9) "Franchise distributor network" means the distributors who
have entered into a binding written franchise agreement, identical
as to terms and conditions, to distribute nonintoxicating beer
products, brands, and line extensions in an assigned territory for a
brewer. A brewer may only have one franchise distributor network:
Provided, That a brewer that has acquired the manufacturing,
bottling, or other production rights for the sale of nonintoxicating
beer at wholesale from a selling brewer, as specified in §11-16-
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21(a)(2) of this code, shall continue to maintain and be bound by
the selling brewer's separate franchise distributor's network for any
of its existing brands, line extensions, and new brands.

(10) "Freestanding liquor retail outlet" means a retail outlet that
sells only liquor, wine, beer, nonintoxicating beer, and other
alcohol-related products, as defined pursuant to §60-3A-4 of this
code.

(11) "Growler" means a container or jug that is made of glass,
ceramic, metal, or other material approved by the commissioner,
that may be no larger than 128 fluid ounces in size and must be
capable of being securely sealed. The growler is atHized used by
an authorized licensee for purposes of off-premise sales only of
nonintoxicating beer or nonintoxicating craft beer for personal
consumption not on a licensed premise and not for resale. The
nonintoxicating beer or nonintoxicating craft beer served and sold
in a sealed growler may include ice or water mixed with the
nonintoxicating beer or nonintoxicating craft beer to create a frozen
nonintoxicating beer or nonintoxicating craft beer beverage. Any
frozen nonintoxicating beer or nonintoxicating craft beer beverage
machine used for filling growlers shall be sanitized daily, shall be
under the control of the licensee in the secure area, and served to
the patron by the licensee from the secure area. Notwithstanding
any other provision of this code to the contrary, a securely sealed
growler is not an open container under federal, state, and local law.
A growler with a broken seal is an open container under federal,
state, and local law unless it is located in an area of the motor
vehicle physically separated from the passenger compartment. The
secure sealing of a growler requires the use of a tamper—resistant
tamper-evident seal, security tape, or other material, as approved
by the commissioner, placed on or over the growler's opening,
which seal, security tape or other material is clearly marked with
the date of the secure sealing by the authorized licensee who is
selling the growler.

(12) "Line extension" means any nonintoxicating beer product
that is an extension of a brand or family of brands that is labeled,
branded, advertised, marketed, promoted, or offered for sale with
the intent or purpose of being manufactured, imported, associated,
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contracted, affiliated, or otherwise related to a brewer's existing
brand through the use of a brewer, its subsidiaries, parent entities,
contracted entities, affiliated entities, or other related entities. In
determining whether a nonintoxicating beer product is a line
extension, the commissioner may consider, but is not limited to,
the following factors: Name or partial name; trade name or partial
trade name; logos; copyrights; trademarks or trade design; product
codes; advertising promotion; or pricing.

(13) "Manager" means an individual who is the applicant's or
licensee's on-premises employee, member, partner, shareholder,
director, or officer who meets the licensure requirements of §11-
16-1 et seq. of this code and rules promulgated thereunder who
actively manages, conducts, and carries on the day-to-day
operations of the applicant or licensee with full and apparent
authority or actual authority to act on behalf of the applicant or
licensee. Sueh-dDuties include but are not limited to: Coordinating
staffing; reviewing and approving payroll; ordering and paying for
inventory, such as nonintoxicating beer, wine, and liquor, as
applicable; and managing security staff, security systems, video,
and other security equipment; and any further acts or actions
involved in managing the affairs of the business, on behalf of
owners, partners, members, shareholders, officers, or directors.

(14) "Nonintoxicating beer" means all natural cereal malt
beverages or products of the brewing industry commonly referred
to as beer, lager beer, ale, and all other mixtures and preparations
produced by the brewing industry, including malt coolers and
nonintoxicating craft beers with no caffeine infusion or any
additives masking or altering the alcohol effect containing at least
one half of one percent alcohol by volume, but not more than 11.9
percent of alcohol by weight, or 15 percent alcohol by volume,
whichever is greater. The word "liquor", as used in §60-1-1 ef seq.
of this code, does not include or embrace nonintoxicating beer nor
any of the beverages, products, mixtures, or preparations included
within this definition.

(15) "Nonintoxicating beer floor plan extension" means a
temporary one-day extension of an existing Class A licensee's floor
plan to a contiguous, adjoining, and bounded area, such as a
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parking lot or outdoor area, which shall for the temporary period
encompass the licensee's licensed premises; further the license
shall be endorsed or approved by the county or municipality where
the license is located; the license shall be in good standing with the
commissioner, and further saeh the temporary event shall cease on
or before midnight of the approved temporary one-day event.

(16) "Nonintoxicating beer sampling event" means an event
approved by the commissioner for a Class A retail licensee to hold
a nonintoxicating beer sampling authorized pursuantto §11-16-11a
of this code.

(17) "Nonintoxicating beer sampling day" means any days and
hours of the week where Class A retail licensees may sell
nonintoxicating beer, pursuant to §11-16-11a and §11-16-18(a)(1)
of this code, and i who are approved, in writing, by the
commissioner to conduct a nonintoxicating beer sampling event.

(18) "Nonintoxicating craft beer" means any beverage obtained
by the natural fermentation of barley, malt, hops, or any other
similar product or substitute and containing not less than one half
of one percent by volume and not more than 15 percent alcohol by
volume or 11.9 percent alcohol by weight with no caffeine infusion
or any additives masking or altering the alcohol effect.

(19) "Original container" means the container used by a
resident brewer or brewer at the place of manufacturing, bottling,
or otherwise producing nonintoxicating beer or nonintoxicating
craft beer for sale at wholesale.

(20) "Person" means and includes an individual, firm,
partnership, limited partnership, limited liability company,
association, or corporation.

(21) "Private club" means a license issued pursuant to §60-7-1
et seq. of this code.

(22) "Resident brewer" means any brewer or manufacturer of
nonintoxicating beer or nonintoxicating craft beer whose principal
place of business and manufacture is located in the State of West
Virginia; which may also have multiple manufacturing locations
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located in West Virginia as set forth in §11-16-9 of the code; and
which does not brew or manufacture more than 25,000 barrels of
nonintoxicating beer or nonintoxicating craft beer annually at all
manufacturing locations in the aggregate and does not self-
distribute more than 10,000 barrels thereof in the State of West
Virginia annually from all manufacturing locations in the

aggregate.

(23) "Retailer" means any person selling, serving, or otherwise
dispensing nonintoxicating beer and all products regulated by this
article, including, but not limited to, malt coolers at his or her
established and licensed place of business.

(24) "Tax Commissioner" means the Tax Commissioner of the
State of West Virginia or the commissioner's designee.

§11-16-6. License in one capacity only; no connection between
different licensees; when brewer may act as distributor;
credit and rebates proscribed; brewer, resident brewer,
and brewpub requirements.

(a) A person shall not be licensed in more than one capacity
under the terms of this article, and there shall be no connection
whatsoever between any retailer, distributor, resident brewer, or
brewer, and a person shall be interested, directly or indirectly,
through the ownership of corporate stock, membership in a
partnership, or in any other way in the business of a retailer, if the
person is at the same time interested in the business of a brewer,
resident brewer or distributor. A resident brewer may act as
distributor in a limited capacity for his or her own product from the
resident brewery or place of manufacture or bottling, but a resident
brewer, is not permitted to act as a distributor as defined in §11-16-
3 of this code: Provided, That nothing in this article may prevent a
resident brewer from using the services of licensed distributors as
specified in this article. A resident brewer or distributor may sell to
a patron for personal use and not for resale, quantities of draught
beer in original containers that are no larger in size than one-half
barrel for off-premises consumption. A resident brewer who also
has a brewpub license may sell nonintoxicating beer or
nonintoxicating craft beer produced by the resident brewer in cans,
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bottles, or sealed growlers, pursuant to §11-16-6b of this code, for
personal consumption off of the brewpub's licensed premises and
not for resale.

In order to promote the state's hospitality and tourism industry,
as well as promoting economic development within the state by
supporting the development of local breweries, including the
application for licensure of brewery owners seeking licensure as a
resident brewer in this state while licensed in other states, the
commissioner may not consider licensure in such other states as a
limiting factor or as the basis of licensure denial when evaluating
applications for licensure as a resident brewer in this state. Any
applicant seeking licensure as a resident brewer in this state (1)
must meet all requirements for licensure as a resident brewer in this
state, (2) must be in good standing in all other jurisdictions wherein
the applicant is licensed as a brewer or resident brewer as such
terms are defined in the licensing jurisdiction and, (3) must never
have had a license revoked in any other state; Provided, that
persons licensed as resident brewers in this state are limited to
producing 25.000 barrels of non-intoxicating beer and limited to
self-distribution rights of 10,000 barrels of non-intoxicating beer,
and such production and distribution limits shall apply, in the
aggregate, whether produced in another state or West Virginia, as
to_all non-intoxicating beer produced by a person licensed as a
resident brewer in West Virginia.

(b) It is unlawful for any brewer, resident brewer,
manufacturer, or distributor to assist any retailer or for any retailer
to accept assistance from any brewer, manufacturer, or distributor,
accept any gifts, loans, forebearance of money or property of any
kind, nature, or description, or other thing of value, or give any
rebates or discounts of any kind whatsoever, except as permitted
by rule, or order promulgated by the commissioner in accordance
with this article.

(c) Notwithstanding subsections (a) and (b) of this section, a
brewpub may offer for retail sale nonintoxicating beer or
nonintoxicating craft beer so long as the sale of the nonintoxicating
beer or nonintoxicating craft beer is limited to the brewpub's
licensed premises, except as provided in §11-16-6b of this code.
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(d) A brewer or resident brewer licensed under this section may
also be licensed under §60-4-1 et seq. of this code: Provided, That
the holder of the license meets all the requirements for the
additional licenses required by the commissioner and pays all fees
related to the license: Provided, however, That the licensee
maintains all the rights and privileges associated with the license.

§11-16-6a. Brewer and resident brewer license to manufacture,
sell, and provide complimentary samples.

(a) Legislative findings.—The Legislature hereby finds that it
is in the public interest to regulate, control, and support the
brewing, manufacturing, distribution, sale, consumption,
transportation, and storage of nonintoxicating beer and
nonintoxicating craft beer and its industry in this state in order to
protect the public health, welfare, and safety of the citizens of this
state, and promote hospitality and tourism. Therefore, this section
authorizes a licensed brewer or resident brewer with its principal
place of business and manufacture located in this state to have
certain abilities in order to promote the sale of nonintoxicating beer
and nonintoxicating craft beer manufactured in this state for the
benefit of the citizens of this state, the state's growing brewing
industry, and the state's hospitality and tourism industry, all of
which are vital components for the state's economy.

(b) Sales of nonmintoxicating beer.—A licensed brewer or
resident brewer with its principal place of business and
manufacture located in the State of West Virginia may offer only
nonintoxicating beer or nonintoxicating craft beer manufactured by
the licensed brewer or resident brewer for retail sale to customers
from the brewer's or resident brewer's licensed premises for
consumption off of the licensed premises only in the form of kegs,
bottles, cans, or growlers for personal consumption and not for
resale. A licensed brewer or resident brewer may not sell, give, or
furnish nonintoxicating beer for consumption on the premises of
the principal place of business and manufacture located in the State
of West Virginia, except for the limited purpose of complimentary
samples as permitted in subsection (c) of this section.
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(c) Complimentary samples.—A licensed brewer or resident
brewer with its principal place of business and manufacture located
in the State of West Virginia may only offer complimentary
samples of nonintoxicating beer or nonintoxicating craft beer
brewed at the brewer's or resident brewer's principal place of
business and manufacture located in the State of West Virginia.
The complimentary samples may be no greater than two ounces per
sample per patron, and a sampling shall not exceed 10
complimentary two-ounce samples per patron per day. A licensed
brewer or resident brewer providing complimentary samples shall
provide complimentary food items to the patron consuming the
complimentary samples; and prior to any sampling, verify, using
proper identification, that the patron sampling is 21 years of age or
over and that the patron is not visibly intoxicated.

(d) Retail sales.—Every licensed brewer or resident brewer
under this section shall comply with all the provisions of this article
as applicable to nonintoxicating beer retailers when conducting
sales of nonintoxicating beer or nonintoxicating craft beer and shall
be subject to all applicable requirements and penalties in this
article. In the interest of promoting tourism throughout the state,
every licensed brewer or resident brewer manufacturing
nonintoxicating beer or nonintoxicating craft beer in this state is
authorized, with a limited off-site retail privilege at private fair and
festivals, for off-premises consumption sales of only the brewer or
resident brewer's sealed nonintoxicating beer or nonintoxicating
craft beer. At least five days prior to an approved private fair and
festival, an authorized brewer or resident brewer shall provide a
copy of a written agreement to sell only nonintoxicating beer or
nonintoxicating craft beer manufactured by the brewer or resident
brewer at the private fair and festival's licensed premises. If
approved, an authorized brewer or resident brewer may conduct
off-premises consumption sales of their nonintoxicating beer or
nonintoxicating craft beer from a designated booth at the private
fair and festival as set forth in §60-7-8a of this code. All authorized
and approved brewers or resident brewers conducting the off-
premises consumption sales shall comply with all retail
requirements in §11-16-1 et seq. of this code, and specifically with
respect to all markups, taxes, and fees. Additionally, an authorized
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brewer or resident brewer may provide complimentary samples to
patrons who are 21 years of age or over and who are not intoxicated
in the amounts set forth in subsection (¢).

(e) Payment of taxes and fees.—A licensed brewer or resident
brewer under this section shall pay all taxes and fees required of
licensed nonintoxicating beer retailers, in addition to any other
taxes and fees required, and meet applicable licensing provisions
as required by this chapter and by rule of the commissioner.

(f) Advertising.—A licensed brewer or resident brewer under
this section may advertise a particular brand or brands of
nonintoxicating beer or nonintoxicating craft beer produced by the
licensed brewer or resident brewer and the price of the
nonintoxicating beer or nonintoxicating craft beer subject to state
and federal requirements or restrictions. The advertisement may
not encourage intemperance.

(g) Growler requirements.—A licensed brewer or resident
brewer under this section must shall fill a growler and patrons are
not permitted to access the secure area or fill a growler. A licensed
brewer or resident brewer under this section must shall sanitize,
fill, securely seal, and label any growler prior to its sale. A licensed
brewer or resident brewer under this section may only offer for
retail sale growlers no larger than 128 fluid ounces of
nonintoxicating beer or nonintoxicating craft beer manufactured by
the licensed brewer or resident brewer for personal consumption
off of the licensed premises and not for resale. A licensed brewer
or resident brewer under this section may refill a growler subject to
the requirements of this section. A licensed brewer or resident
brewer shall visually inspect any growler before filling or refilling
it. A licensed brewer or resident brewer may not fill or refill any
growler that appears to be cracked, broken, unsafe, or otherwise
unfit to serve as a sealed beverage container.

(h) Growler labeling.—A licensed brewer or resident brewer
under this section selling growlers shall affix a conspicuous label
on all sold and securely sealed growlers listing the name of the
licensee selling the growler, the brand of the nonintoxicating beer
or nonintoxicating craft beer in the growler, the alcohol content by
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volume of the nonintoxicating beer or nonintoxicating craft beer in
the growler, and the date the growler was filled or refilled, and,
further, all labeling on the growler shall be consistent with all
federal labeling and warning requirements.

(i) Growler sanitation.—A licensed brewer or resident brewer
authorized under this section shall clean and sanitize all growlers
he or she fills or refills in accordance with all state and county
health requirements prior to its sealing. In addition, the licensed
brewer or resident brewer shall sanitize, in accordance with all state
and county health requirements, all taps, tap lines, pipelines, barrel
tubes, and any other related equipment used to fill or refill
growlers. Failure to comply with this subsection may result in
penalties under §11-16-23 of this code.

(j) Fee—There is no additional fee for a licensed brewer or
resident brewer authorized under this section to sell growlers.

(k) Limitations on licensees.—To be authorized under this
section, a licensed brewer or resident brewer may not produce more
than 25,000 barrels per calendar year at the brewer's or resident
brewer's principal place of business and manufacture located in the
State of West Virginia. No more than one brewer or resident brewer
license may be issued to a single person or entity and no person
may hold both a brewer and a resident brewer license. A licensed
brewer or resident brewer under this section may only conduct
tours, give complimentary samples, and sell growlers during the
hours of operation set forth in §11-16-18(a)(1) of this code. A
licensed brewer or resident brewer authorized under this section
shall be subject to the applicable penalties under §11-16-23 of this
code for violations of this section.

(1) (1) Contract Brewing Services Agreements. - A licensed
brewer or resident brewer may enter into contract brewing services
agreements with another licensed brewer or resident brewer with
its principal place of business and manufacture located in the State
of West Virginia for purposes of sharing brewing equipment or
facilities as part of the manufacture of nonintoxicating beer or
nonintoxicating craft beer. Any such contract brewing services
agreement shall be provided to the West Virginia Alcohol
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Beverage and Control Administration and set forth the following
terms and conditions:

(A) The licensed brewer or resident brewer serving as the
brewer of record and retaining ownership, rights, title, and interest
in the nonintoxicating beer or nonintoxicating craft beer recipe and
brand;

(B) The licensed brewer or resident brewer who will be
responsible for executing any brew of nonintoxicating beer or
nonintoxicating craft beer;

(C) The location of the facilities to be utilized for the
manufacture of the nonintoxicating beer or nonintoxicating craft
beer;

(D) Specifications regarding the packaging of all
nonintoxicating beer or nonintoxicating craft beer manufactured
under the contract brewing services agreement; and

(E) The manner of payment of any and all federal and state
excise taxes associated with the manufactured nonintoxicating beer
or nonintoxicating craft beer.

(2) The licensed brewer or resident brewer serving as the
brewer of record is responsible for the transportation of the finished
and packaged product to their licensed facility, where it must come
to rest and be tax determined. Any nonintoxicating beer or
nonintoxicating craft beer manufactured pursuant to a contract
brewing services agreement shall be credited to the specified
brewer of record for purposes of the barrel limitations set forth in
§11-16-6a(k) of this code, and not the licensed brewer or resident
brewer responsible for executing any brew on behalf of the brewer
of record.

(m) Rules.—The commissioner, in consultation with the
Bureau for Public Health concerning sanitation, is—autherized—te
may propose rules for legislative approval, pursuant to §29A-3-1
et seq. of this code, to implement this section.


https://code.wvlegislature.gov/11-16-6a
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§11-16-6d. Nonintoxicating beer or nonintoxicating craft beer
delivery license for a licensed Class A retail dealer or a
third-party; requirements; limitations; third-party license
fee; retail transportation permit; and requirements.

(@) A Class A retail dealer who is licensed to sell
nonintoxicating beer or nonintoxicating craft beer may apply for a
nonintoxicating beer or nonintoxicating craft beer delivery license
permitting the order, sale, and delivery of nonintoxicating beer or
nonintoxicating craft beer in a sealed original container of bottles
or cans, and sealed growlers, when separately licensed for growler
sales. The order, sale, and delivery of nonintoxicating beer or
nonintoxicating craft beer is permitted for off-premises
consumption when completed by the licensee or the licensee's
employees to a person purchasing the nonintoxicating beer or
nonintoxicating craft beer by telephone, a mobile ordering
application, or a web-based software program, as authorized by the
licensee's license. There is no additional fee for licensed Class A
retail dealers to obtain a nonintoxicating beer or nonintoxicating
craft beer delivery license. The order, sale, and delivery process
shall meet the requirements of this section. The order, sale, and
delivery process is subject to the penalties of this article.

(b) A third party, not licensed for nonintoxicating beer or
nonintoxicating craft beer sales or distribution, may apply for a
nonintoxicating beer or nonintoxicating craft beer delivery license
for the privilege and convenience to offer ordering and delivery
services of nonintoxicating beer or nonintoxicating craft beer in the
sealed original container of bottles or cans, and sealed growlers,
from a licensee with a growler license. The order, sale, and delivery
of nonintoxicating beer or nonintoxicating craft beer is permitted
for off-premises consumption when the Class A retail dealer sells
to a person purchasing the nonintoxicating beer or nonintoxicating
craft beer through telephone orders, a mobile ordering application,
or a web-based software program. The annual nonintoxicating beer
or nonintoxicating craft beer delivery license fee is $200 per third-
party entity, with no limit on the number of drivers and vehicles.
The delivery license fee under this subsection may not be prorated
nor refunded.
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(c) The nonintoxicating beer or nonintoxicating craft beer
delivery license application shall comply with licensure
requirements in §11-16-8 of this code, and shall require any
information set forth in this article and as reasonably required by
the commissioner.

(d) Sale Requirements.—

(1) The nonintoxicating beer or nonintoxicating craft beer
purchase shall accompany the purchase of prepared food, or a meal
and the completion of the sale may be accomplished by the delivery
of the prepared food or meal and nonintoxicating beer or
nonintoxicating craft beer by the Class A retail dealer or third-party
licensee;

(2) Any person purchasing nonintoxicating beer or
nonintoxicating craft beer shall be 21 years of age or older, shalt
may not be visibly or noticeably intoxicated at the time of delivery,
and shall meet the requirements set forth in this article for the sale
of nonintoxicating beer or nonintoxicating craft beer;

(3) "Prepared food or a meal" shall, for purposes of this article,
mean food that has been cooked, grilled, fried, deep-fried, air-fried,
smoked, boiled, broiled, twice baked, blanched, sautéed, or in any
other manner freshly made and prepared, and does not include pre-
packaged food from the manufacturer;

) (4) A third-party delivery licensee may not have a pecuniary
interest in a Class A retail dealer, as set forth in this article,
therefore a third-party delivery licensee may only charge a
convenience fee for the delivery of any nonintoxicating beer or
nonintoxicating craft beer. The third-party licensee may not collect
a percentage of the delivery order for the delivery of alcohol, but
may continue to collect a percentage of the delivery order directly
related to the prepared food or a meal. The convenience fee charged
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by the third-party delivery licensee to the person purchasing may
not be greater than $20 per delivery order where nonintoxicating
beer or nonintoxicating craft beer are ordered by the purchasing
person. For any third-party licensee also licensed for wine growler
delivery as set forth in §60-8-6¢ of this code, or craft cocktail
growler delivery as set forth in §60-7-8f of this code, the total
convenience fee of any order, sale, and delivery of a sealed
growler, wine growler, or craft cocktail growler shall may not
exceed $5.

(e) Delivery Requirements.—

(1) Delivery persons employed for the delivery of
nonintoxicating beer or nonintoxicating craft beer shall be 21 years
of age or older. The licensed Class A retail dealer and the third-
party delivery licensee shall file each delivery person's name,
driver's license, and vehicle information with the commissioner;

(2) A Class A retail dealer or third-party delivery licensee shall
train delivery persons on verifying legal identification and in
identifying the signs of intoxication and shall submit certification
of the training to the commissioner;

(3) The Class A retail dealer or third-party delivery licensee
shall hold a retail transportation permit for each delivery vehicle
delivering sealed nonintoxicating beer or nonintoxicating craft beer
pursuant to §11-16-6d(g) of this code: Provided, That a delivery
driver may retain an electronic copy of his or her permit;

(4) A Class A retail dealer or third-party delivery licensee may
only deliver prepared food or a meal, and sealed nonintoxicating
beer or nonintoxicating craft beer orders in the county or
contiguous counties where the Class A retail dealer is located;

(5) A Class A retail dealer or third-party delivery licensee may
only deliver prepared food or a meal, and sealed nonintoxicating
beer or nonintoxicating craft beer to addresses located in West
Virginia. A Class A retail dealer or third-party delivery licensee
shall pay and account for all sales and municipal taxes;
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(6) A Class A retail dealer or third-party delivery licensee may
not deliver prepared food or a meal, and nonintoxicating beer or
nonintoxicating craft beer to any other Class A licensee;

(7) A Class A retail dealer or third-party delivery licensee may
only deliver prepared food or a meal, and sealed nonintoxicating
beer or nonintoxicating craft beer for personal use, and not for
resale; and

(8) A Class A retail dealer or third-party delivery licensee shatt
may not deliver and leave prepared food or a meal, and sealed
nonintoxicating beer or nonintoxicating craft beer at any address
without verifying a person's age and identification as required by
this section.

(f) Telephone, mobile ordering application, or web-based
software requirements.—

(1) The delivery person may only permit the person who placed
the order through a telephone, mobile ordering application, or web-
based software to accept the prepared food or a meal, and
nonintoxicating beer or nonintoxicating craft beer delivery which
is subject to age verification upon delivery with the delivery
person's visual review and age verification;

(2) Any mobile ordering application or web-based software
used shall create a stored record and image of the purchasing
person's legal identification and details of the sale, accessible by
the delivery person for verification, and shall include the delivery
driver's name and vehicle information and delivery shall be subject
to legal identification verification;

(3) Any telephone ordering system shall maintain a log or
record of the purchasing person's legal identification and details of
the sale, accessible by the delivery person for verification, and shall
include the delivery driver's name and vehicle information and
delivery shall be subject to legal identification verification;

(4) All records are subject to inspection by the commissioner.
A Class A retail dealer or third-party delivery licensee shall retain



2806 JOURNAL OF THE SENATE [March 11

all records for three years, and may not unreasonably withhold the
records from the commissioner's inspection; and

(5) Each wvehicle delivering nonintoxicating beer or
nonintoxicating craft beer must shall be issued a retail
transportation permit per §11-16-6d(g) of this code.

(g) Retail Transportation Permit.—

(1) A Class A retail dealer or third-party delivery licensee shall
obtain and maintain a retail transportation permit for the delivery
of prepared food and nonintoxicating beer or nonintoxicating craft
beer.

(2) A Class A retail dealer or a third-party licensee shall apply
for a permit and provide vehicle and driver information, as required
by the commissioner. Upon any change in vehicles or drivers, the
Class A retail dealer or third-party delivery licensee shall update
the vehicle and driver information with the commissioner within
10 days of the change.

(h) Enforcement.—

(1) A Class A retail dealer or third-party delivery licensee is
responsible for any violations committed by their employees or
independent contractors under this article, and more than one
violation may be issued for a single violation involving multiple
Class A retail dealers or licensees, employees, or independent
contractors.

(2) A license or permit granted by this section is subject to the
penalties of probation, monetary fines, suspension, and revocation,
as set forth in this article, for violations committed by the Class A
retail dealer or third-party delivery licensee, its employees, or
independent contractors.

(3) It is a violation for any licensee, its employees, or
independent contractors to break the seal of a growler subject to
the maximum penalties available in this article.
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(4) For purposes of criminal enforcement of the provisions of
this article, persons ordering, purchasing, or accepting delivery of
orders are considered to be purchasers.

§11-16-6f. Nonintoxicating beer or nonintoxicating craft beer
delivery license for a licensed Class B retail dealer or a
third-party; requirements; limitations; third-party license
fee; retail transportation permit; and requirements.

(@) A Class B retail dealer who is licensed to sell
nonintoxicating beer or nonintoxicating craft beer may apply for a
nonintoxicating beer or nonintoxicating craft beer delivery license
permitting the order, sale, and delivery of nonintoxicating beer or
nonintoxicating craft beer in a sealed original container of bottles
or cans, and sealed growlers, when separately licensed for growler
sales. The order, sale, and delivery of nonintoxicating beer or
nonintoxicating craft beer is permitted for off-premises
consumption when completed by the licensee or the licensee's
employees to a person purchasing the nonintoxicating beer or
nonintoxicating craft beer by a telephone, a mobile ordering
application, or web-based software program, as authorized by the
licensee's license. There is no additional fee for licensed Class B
retail dealers to obtain a nonintoxicating beer or nonintoxicating
craft beer delivery license. The order, sale, and delivery process
shall meet the requirements of this section. The order, sale, and
delivery process is subject to the penalties of this article.

(b) A third party, not licensed for nonintoxicating beer or
nonintoxicating craft beer sales or distribution, may apply for a
nonintoxicating beer or nonintoxicating craft beer delivery license
for the privilege and convenience to offer ordering and delivery
services of nonintoxicating beer or nonintoxicating craft beer in the
sealed original container of bottles or cans, and sealed growlers,
from a licensee with a growler license. The order, sale, and delivery
of nonintoxicating beer or nonintoxicating craft beer is permitted
for off-premises consumption when the Class B retail dealer sells
to a person purchasing the nonintoxicating beer or nonintoxicating
craft beer through a telephone order, a mobile ordering application,
or web-based software program. The nonintoxicating beer or
nonintoxicating craft beer delivery annual license fee is $200 per
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third-party licensee, with no limit on the number of drivers and
vehicles. The delivery license fee under this subsection may not be
prorated nor refunded.

(c) The nonintoxicating beer or nonintoxicating craft beer
delivery license application shall comply with licensure
requirements in §11-16-8 of this code and shall require any
information set forth in this article and as reasonably required by
the commissioner.

(d) Sale Requirements.—

(1) The nonintoxicating beer or nonintoxicating craft beer
purchase shall accompany the purchase of food and the completion
of the sale may be accomplished by the delivery of food and
nonintoxicating beer or nonintoxicating craft beer by the licensee
or third-party licensee;

(2) Any person purchasing nonintoxicating beer or
nonintoxicating craft beer shall be 21 years of age or older, shal
may not be visibly or noticeably intoxicated at the time of delivery,
and meet the requirements set forth in this article for the sale of
nonintoxicating beer or nonintoxicating craft beer;

(3) Food, for purposes of this section, means food that has been
cooked, microwaved, or that is pre-packaged food from the
manufacturer; and

) (4) A third-party delivery licensee shall may not have a
pecuniary interest in a Class B retail dealer, as set forth in this
article. A third-party delivery licensee may only charge a
convenience fee for the delivery of any nonintoxicating beer or
nonintoxicating craft beer. The third-party licensee may not collect
a percentage of the delivery order for the delivery of
nonintoxicating beer or nonintoxicating craft beer, but may
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continue to collect a percentage of the delivery order directly
related to food. The convenience fee charged by the third-party
delivery licensee to the purchasing person may not be greater than
$20 per delivery order. For any third-party licensee also licensed
for wine delivery, as set forth in §60-8-6f of this code, the total
convenience fee for any order, sale, and delivery of sealed wine
may not exceed $20.

(e) Delivery Requirements.—

(1) Delivery persons employed for the delivery of
nonintoxicating beer or nonintoxicating craft beer shall be 21 years
of age or older. A Class B retail dealer and a third-party licensee
shall file each delivery person's name, driver's license, and vehicle
information with the commissioner;

(2) A Class B retail dealer and a third-party licensee shall train
delivery persons on verifying legal identification and in identifying
the signs of intoxication and submit the certification of the training
to the commissioner;

(3) The Class B retail dealer or third-party delivery licensee
shall hold a retail transportation permit for each delivery vehicle
delivering sealed nonintoxicating beer or nonintoxicating craft beer
pursuant to §11-16-61(g) of this code: Provided, That a delivery
driver may retain an electronic copy of his or her permit as proof
of the licensure;

(4) A Class B retail dealer and a third-party licensee may
deliver food and sealed nonintoxicating beer or nonintoxicating
craft beer orders in the county where the Class B retail dealer is
located;

(5) A Class B retail dealer and a third-party licensee may only
deliver food and sealed nonintoxicating beer or nonintoxicating
craft beer to addresses located in West Virginia. A Class B retail
dealer and a third-party licensee shall pay and account for all sales
and municipal taxes;
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(6) A Class B retail dealer and a third-party licensee may not
deliver food and nonintoxicating beer or nonintoxicating craft beer
to any other Class B licensee;

(7) Deliveries of food and sealed nonintoxicating beer or
nonintoxicating craft beer are only for personal use, and not for
resale; and

(8) A Class B retail dealer and a third-party licensee shall not
deliver and leave food and sealed nonintoxicating beer or
nonintoxicating craft beer at any address without verifying a
person's age and identification as required by this section.

(f) Telephone, mobile ordering application, or web-based
software requirements.—

(1) The delivery person may only permit the person who placed
the order through a telephone, mobile ordering application, or web-
based software to accept the food and nonintoxicating beer or
nonintoxicating craft beer delivery. The delivery is subject to age
verification upon delivery with the delivery person's visual review
and age verification;

(2) Any mobile ordering application or web-based software
used must create a stored record and image of the purchasing
person's legal identification and details of the sale, accessible by
the delivery person for verification, and shall include the delivery
driver's name and vehicle information and delivery shall be subject
to legal identification verification;

(3) Any telephone ordering system shall maintain a log or
record of the purchasing person's legal identification and details of
the sale, accessible by the delivery person for verification, and shall
include the delivery driver's name and vehicle information and
delivery shall be subject to legal identification verification;

(4) All records are subject to inspection by the commissioner.
A Class B retail dealer and a third-party licensee shall retain all
records for three years, and may not unreasonably withhold the
records from the commissioner's inspection; and
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(5) Each wvehicle delivering nonintoxicating beer or
nonintoxicating craft beer shall be issued a retail transportation
permit in accordance with §11-16-6f(g) of this code.

(g) Retail Transportation Permit.—

(1) A Class B retail dealer and a third-party licensee shall
obtain and maintain a retail transportation permit for the delivery
of food and nonintoxicating beer or nonintoxicating craft beer.

(2) A Class B retail dealer or a third-party licensee shall apply
for a permit and provide vehicle and driver information, required
by the commissioner. Upon any change in vehicles or drivers, Class
B retail dealer and a third-party licensee shall update the vehicle
and driver information with the commissioner within 10 days of
the change.

(h) Enforcement.—

(1) The Class B retail dealer and a third-party licensee are
responsible for any violations committed by their employees or
independent contractors under this article, and more than one
violation may be issued for a single violation involving multiple
Class B retail dealers or third-party licensees, employees, or
independent contractors.

(2) A license or permit granted by this section is subject to the
penalties of probation, monetary fines, suspension, and revocation,
as set forth in this article, for violations committed by the Class B
retail dealer or third-party licensee, their employees, or
independent contractors.

(3) It is a violation for any Class B retail dealer or third-party
licensee, their employees, or independent contractors to break the
seal of a growler subject to the maximum penalties available in this
article.

(4) For purposes of criminal enforcement of the provisions of
this article, persons ordering, purchasing, or accepting delivery of
orders are considered to be purchasers.
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§11-16-8. Form of application for license; fee and bond; refusal
of license.

(a) A license may be issued by the commissioner to any person
who submits an application, accompanied by a license fee and,
where required, a bond, and states under oath:

(1) The name and residence of the applicant, the duration of the
residency, and that the applicant is 21 years of age. If the applicant
is a firm, association, partnership, limited partnership, limited
liability company, or corporation, the application shall include the
residence of the members or officers. If a person, firm, partnership,
limited partnership, limited liability company, association,
corporation, or trust applies for a license as a distributor, the
person, or in the case of a firm, partnership, limited partnership,
limited liability company, association, or trust, the members,
officers, trustees, or other persons in active control of the activities
of the limited liability company, association, or trust relating to the
license, shall include the residency for these persons on the
application. All applicants and licensees shall include a manager
on the applicant's license application, or a licensee's renewal
application, who shall meet all other requirements of licensure. The
applicant shall be a United States citizen or a naturalized citizen,
pass a background investigation, be at least 21 years of age, be a
suitable applicant, and meet other requirements, all as set forth in
this article and the rules promulgated thereunder; hereunder, all in
the interest of protecting public health and safety and being a
suitable applicant or licensee. In order to maintain licensure, a
licensee shall notify the commissioner immediately of a change in
managers. If the applicant is a trust or has a trust as an owner, the
trustees, or other persons in active control of the activities of the
trust relating to the license, shall provide a certification of trust as
described in §44D-10-1013 of this code. This certification of trust
shall include the excerpts described in §44D-10-1013(e) of this
code and shall further state, under oath, the names, addresses,
Social Security numbers, and birth dates of the beneficiaries of the
trust and certify that the trustee and beneficiaries are 21 years of
age or older. If a beneficiary is not 21 years of age, the certification
of trust shall state that the beneficiary's interest in the trust is
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represented by a trustee, parent, or legal guardian who is 21 years
of age and who will direct all actions on behalf of the beneficiary
related to the trust with respect to the distributor until the
beneficiary is 21 years of age. Any beneficiary who is not 21 years
of'age or older shall have his or her trustee, parent, or legal guardian
include in the certification of trust and state under oath his or her
name, address, Social Security number, and birth date;

(2) The place of birth of the applicant, that he or she is a citizen
of the United States and of good moral character and, if a
naturalized citizen, when and where naturalized. If the applicant is
a corporation organized or authorized to do business under the laws
of the state, the application shall state when and where
incorporated, the name and address of each officer, and that each
officer is a citizen of the United States and a person of good moral
character. If the applicant is a firm, association, limited liability
company, partnership, limited partnership, trust, or has a trust as an
owner, the application shall provide the place of birth of each
member of the firm, association, limited liability company,
partnership or limited partnership and of the trustees, beneficiaries,
or other persons in active control of the activities of the trust
relating to the license and that each member or trustee, beneficiary,
or other persons in active control of the activities of the trust
relating to the license is a citizen of the United States, and if a
naturalized citizen, when and where naturalized, each of whom
shall qualify and sign the application;

(3) The particular place for which the license is desired and a
detailed description thereof;

(4) The name of the owner of the building and, if the owner is
not the applicant, that the applicant is the actual and bona fide
lessee of the premises;

(5) That the premises or building in which the applicant
proposes to do business conforms to all applicable laws of health,
fire, and zoning regulations; is a safe and proper place or building;
and is not within 200 feet of a school or church measured from
front door-to-front door, along the street or streets. This
requirement does not apply to a Class B license or to a place
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occupied by a beer licensee so long as it is continuously so
occupied. The prohibition does not apply to a college, university,
or church that has notified the commissioner, in writing, that it has
no objection to the location of a proposed business in a place or
building within 200 feet of the college, university, or church;

(6) That the applicant is not incarcerated and has not, in the
previous five years before application: (A) Been convicted of a
felony; (B) been convicted of a crime involving fraud, dishonesty,
or deceit; or (C) been convicted of a felony for violating alcohol-
related distribution laws;

(7) That the applicant is the only person in any manner
pecuniarily interested in the business to be licensed and that no
other person is in any manner pecuniarily interested during the
continuance of the license; and

(8) That the applicant has not during five years preceding the
date of the application had a nonintoxicating beer license revoked.

(b) In the case of an applicant that is a trust or has a trust as an
owner, a distributor license may be issued only upon submission
by the trustees or other persons in active control of the activities of
the trust relating to the distributor license of a true and correct copy
of the written trust instrument to the commissioner for his or her
review. Notwithstanding any provision of law to the contrary, the
copy of the written trust instrument submitted to the commissioner
pursuant to this section is confidential, ard is not a public record,
and is not available for release pursuant to the West Virginia
Freedom of Information Act codified in §29B-1-1 et seq. of this
code.

(c) The provisions and requirements of subsection (a) of this
section are mandatory prerequisites for the issuance of a license
and, if any applicant fails to qualify, the commissioner shall refuse
to issue the license. In addition to the information furnished in any
application, the commissioner may make any additional and
independent investigation of each applicant, manager, and of the
place to be occupied as necessary or advisable and, for this reason,
all applications, with license fee and bond, shall be submitted with
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all true and correct information. For the purpose of conducting the
independent investigation, the commissioner may withhold the
granting or refusal to grant the license for a 30-day period or until
the applicant has completed the conditions set forth in this section.
If it appears that the applicant and manager meet the requirements
in the code and the rules, including, but not limited to, has have not
been convicted of a felony in the previous five years before
application, has have not been convicted of a crime involving
fraud, dishonesty, or deceit in the previous five years before
application, has have not been convicted of a felony for violating
any alcohol-related distribution laws; having—made—ne have not
made any false statements or material misrepresentations;
involving no hidden ownership; and having no persons with an
undisclosed pecuniary interest contained in the application; and if
there are no other omissions or failures by the applicant to complete
the application, as determined by the commissioner, the
commissioner shall issue a license authorizing the applicant to sell
nonintoxicating beer or nonintoxicating craft beer.

(d) The commissioner may refuse a license to any applicant
under the provisions of this article if the commissioner is of the
opinion:

(1) That the applicant or manager has, within the previous five
years before application: (A) Been convicted of a felony within the
previous five years; (B) been convicted of a crime involving fraud,
dishonesty, or deceit; or (C) been convicted of a felony for
violating any state or federal alcohol-related-distribution laws; and
(D) that the applicant or the manager is not a suitable applicant;

(2) That the place to be occupied by the applicant is not a
suitable place; or is within 200 feet of any school or church
measured from front door to front door along the street or streets.
This requirement does not apply to a Class B licensee or to a place
now occupied by a beer licensee so long as it is continuously so
occupied. The prohibition does not apply to a college, university,
or church that has notified the commissioner, in writing, that it has
no objection to the location of any such place within 200 feet;
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(3) That the any manager, owner, employee, or other person is
in a contractual relationship to provide goods or services to the
applicant is an active employee of the commissioner; or

(4) That the license should not be issued for reason of conduct
declared to be unlawful by this article.

§11-16-9. Amount of license tax; Class A and Class B retail
dealers; purchase and sale of nonintoxicating beer
permitted; distributors; brewers; brewpubs.

(a) All retail dealers, distributors, brewpubs, brewers, and
resident brewers of nonintoxicating beer and of nonintoxicating
craft beer shall pay an annual fee to maintain an active license as
required by this article. The license period begins on July 1 of each
year and ends on June 30 of the following year. If the license is
granted for a shorter period, then the license fee shall be computed
semiannually in proportion to the remainder of the fiscal year:
Provided, That if a licensee fails to complete a renewal application
and make payment of its annual license fee in renewing its license
on or before June 30 of any subsequent year, then an additional
$150 reactivation fee shall be charged and paid by the licensee; the
fee may not be prorated or refunded, prior to the processing of any
renewal application and applicable full year annual license fee; and
furthermore, a licensee who continues to operate after the
expiration of its license is subject to all fines, penalties, and
sanctions available in §11-16-23 of this code, all as determined by
the commissioner.

(b) The annual license fees are as follows:

(1) Retail dealers shall be divided into two classes: Class A and
Class B.

(A) For a Class A retail dealer, the license fee is $150 for each
place of business; the license fee for social, fraternal, or private
clubs not operating for profit, and which have been in continuous
operation for two years or more immediately preceding the date of
application, is $150: Provided, That railroads operating in this state
may dispense nonintoxicating beer upon payment of an annual
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license tax of $10 for each dining, club, or buffet car in which the
beer is dispensed. Class A licenses issued for railroad dining, club,
or buffet cars authorize the licensee to sell nonintoxicating beer at
retail for consumption only on the licensed premises where sold.
All other Class A licensees may sell nonintoxicating beer or
nonintoxicating craft beer at retail, as licensed, for consumption on
the licensed premises or off the licensed premises. Class A
licensees may sell nonintoxicating beer or nonintoxicating craft
beer for consumption off the licensed premises when it is in a
sealed original container and sold for personal use, and not for
resale. Class A licensees shall provide prepared food or meals
along with sealed nonintoxicating beer or nonintoxicating craft
beer in the original container or in a sealed growler as set forth for
sales and service in §11-16-6d of this code, to a purchasing person
who is in-person or in-vehicle picking up prepared food or a meal,
and sealed nonintoxicating beer or nonintoxicating craft beer
orders-to-go, subject to verification that the purchasing person is
21 years of age or older, and not visibly or noticeably intoxicated,
and as otherwise specified in this article.

(B) For a Class B retail dealer, the license fee, authorizing the
sale of both chilled and unchilled beer, is $150 for each place of
business. A Class B license authorizes the licensee to sell
nonintoxicating beer at retail in bottles, cans, or other sealed
containers only, and only for consumption off the licensed
premises. A Class B retailer may sell to a purchasing person, for
personal use, and not for resale, quantities of draught beer a in
original containers that are no larger in size than one-half barrel for
off-premises consumption. The commissioner may only issue a
Class B license to the proprietor or owner of a grocery store. For
the purpose of this article, the term "grocery store" means any retail
establishment commonly known as a grocery store or delicatessen,
and caterer or party supply store, where food or food products are
sold for consumption off the premises, and includes a separate and
segregated portion of any other retail store which is dedicated
solely to the sale of food, food products, and supplies for the table
for consumption off the premises. Caterers or party supply stores
shall purchase the appropriate licenses from the Alcohol Beverage
Control Administration.
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(C) A Class A retail dealer may contract, purchase, or develop
a mobile ordering application or web-based software program to
permit the ordering and purchase of nonintoxicating beer or
nonintoxicating craft beer, as authorized by the licensee's license.
The nonintoxicating beer or nonintoxicating craft beer shall be in a
sealed original container or a sealed growler and meet the
requirements of §11-16-6d of this code.

(2) For a distributor, the license fee is $1,000 for each place of
business.

(3) For a brewer or a resident brewer with its principal place of
business or manufacture located in this state and who produces:

(A) Twelve thousand five hundred barrels or less of
nonintoxicating beer or nonintoxicating craft beer, the license fee
is $500 $250 for each place of manufacture, and no more than three
places of manufacture are permitted for licensure;

(B) Twelve thousand five hundred one barrels and up to 25,000
barrels of nonintoxicating beer or nonintoxicating craft beer, the
license fee is $1,000 for each place of manufacture, and no more
than five places of manufacture are permitted for licensure;

(C) More than 25,001 barrels of nonintoxicating beer or
nonintoxicating craft beer, the license fee is $1,500 for each place
of manufacture.

(D) A brewer or resident brewer licensed under paragraph (A)
or (B) of this subdivision shall receive one license for use at all
places of manufacture; each place of manufacture shall meet all
licensing requirements in this article and the rules: and all places
of manufacture shall be noted on the one brewer or resident brewer
license in compliance with §11-16-5 and §11-16-6a(k) of this code.

(4) For a brewer whose principal place of business or
manufacture is not located in this state, the license fee is $1,500.
The brewer is exempt from the requirements set out in subsections
(c), (d), and (e) of this section: Provided, That a brewer whose
principal place of business or manufacture is not located in this
state that produces less than 25,000 barrels of nonintoxicating beer
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or nonintoxicating craft beer may choose to apply, in writing, to
the commissioner to be subject to the variable license fees of
subdivision (3), subsection (b) of this section and the requirements
set out in subsections (c), (d), and (e) of this section subject to
investigation and approval by the commissioner as to brewer
requirements.

(5) For a brewpub, the license fee is $500 for each place of
manufacture.

(c) As part of the application or renewal application and in
order to determine a brewer or resident brewer's license fee
pursuant to this section, a brewer or resident brewer shall provide
the commissioner, on a form provided by the commissioner, with
an estimate of the number of nonintoxicating beer or
nonintoxicating craft beer barrels and gallons it may produce
during the year based upon the production capacity of the brewer's
or resident brewer's manufacturing facilities and the prior year's
production and sales volume of nonintoxicating beer or
nonintoxicating craft beer.

(d) On or before July 15 of each year, every brewer; or resident
brewer who is granted a license shall file a final report, on a form
provided by the commissioner, that is dated as of June 30 of that
year, stating the actual volume of nonintoxicating beer or
nonintoxicating craft beer in barrels and gallons produced at its
principal place of business and other sites of manufacture during
the prior year.

(e) If the actual total production of nonintoxicating beer or
nonintoxicating craft beer by the brewer or resident brewer
exceeded the brewer's or resident brewer's estimate that was filed
with the application or renewal application for a brewer's or
resident brewer's license for that period, then the brewer or resident
brewer shall include a remittance for the balance of the license fee
pursuant to this section that would be required for the final, higher
level of production.

(f) Any brewer or resident brewer failing to file the reports
required in subsections (c) and (d) of this section, and who is not
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exempt from the reporting requirements, shall, at the discretion of
the commissioner, be subject to the penalties set forth in §11-16-
23 of this code.

(g) Notwithstanding subsections (a) and (b) of this section, the
license fee per event for a nonintoxicating beer floor plan extension
is $50, and the fee may not be prorated or refunded. A licensee shall
submit an application, certification that the event meets certain
requirements in this code and rules, and any other information
required by the commissioner, at least 15 days prior to the event,
all as determined by the commissioner.

(h) Notwithstanding subsections (a) and (b) of this section, a
Class A retail dealer, in good standing with the commissioner, may
apply, on a form provided by the commissioner, to sell, serve, and
furnish nonintoxicating beer or nonintoxicating craft beer for on-
premises consumption in an outdoor dining area or outdoor street
dining area, as authorized by any municipal government or county
commission in the which the licensee operates. The Class A retail
dealer shall submit to the municipal government or county
commission, for approval, a revised floorplan and a request to sell
and serve nonintoxicating beer or nonintoxicating craft beer,
subject to the commissioner's requirements, in an approved outdoor
area. For private outdoor street dining, or private outdoor dining,
the approved and bounded outdoor area need not be adjacent to the
licensee's licensed premises, but in close proximity and under the
licensee's control with right of ingress and egress. For purposes of
this section, "close proximity" means an available area within 150
feet of the Class A retail dealer's licensed premises. A Class A retail
dealer may operate a nonintoxicating beer or nonintoxicating craft
beer outdoor dining or outdoor street dining in conjunction with a
temporary private outdoor dining or temporary private outdoor
street dining area set forth in §60-7-8d of this code and temporary
private wine outdoor dining or temporary private wine outdoor
street dining set forth in §60-8-32a of this code.

(1) For purposes of this article, "nonintoxicating beer or
nonintoxicating craft beer outdoor dining and nonintoxicating beer
or nonintoxicating craft beer outdoor street dining" includes dining
areas that are:
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(1) Outside and not served by an HVAC system for air handling
services and use outside air;

(2) Open to the air; and

(3) Not enclosed by fixed or temporary walls; however, the
commissioner may seasonally approve a partial enclosure with up
to three temporary or fixed walls. Any area where seating is
incorporated inside a permanent building with ambient air through
HVAC is not considered outdoor dining pursuant to this
subsection.

CHAPTER 60. STATE CONTROL OF ALCOHOLIC
LIQUORS.

ARTICLE 3A. SALES BY RETAIL LIQUOR LICENSEES
§60-3A-3a. Liquor sampling.

(a) Notwithstanding any provision of this code to the contrary,
a Class A retail licensee may conduct a liquor sampling event on a
designated sampling day.

(b) At least five business days prior to the liquor sampling, the
Class A retail licensee shall submit a written proposal to the
commissioner informing the Commissioner that the Class A
licensee will hold a liquor sampling event, including:

(1) The day of the event;
(2) The location of the event;
(3) The times for the event; and

(4) The specific brand and flavor of the West Virginia product
to be sampled.

(c) Upon approval by the commissioner, a Class A retail
licensee may serve a complimentary liquor sample of the approved
brand and flavor of the West Virginia product that is purchased by
the Class A retail licensee from the commissioner.
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(d) The complimentary liquor samples on any sampling day
shall not exceed:

(1) One Three separate and individual sample samples serving
per customer verified to be 21 years of age or older; and

(2) One—ounece One and one-half ounces in total volume.
Samples may be mixed with each other or with non-alcoholic
liquids as long as the total amount of the liquor sampled does not
exceed one and one-half ounces.

(e) Servers at the liquor sampling event shall:
(1) Be employees of the Class A retail licensee; and
(2) Be at least 21 years of age or older.

() All servers at the liquor sampling event shall verify the age
of the customer sampling liquor by requiring and reviewing proper
forms of identification. Servers at the liquor sampling event may
not serve any person who is:

(1) Under the age of 21 years;
(2) Intoxicated.
(g) A liquor sampling event shall:

(1) Occur only inside the Class A retail licensee's licensed
premises; and

(2) Cease on or before 9:00 p.m. on any approved sampling
day.

(h) Any liquor bottle used for sampling must be from the
inventory of the licensee, and clearly and conspicuously labeled
"SAMPLE, NOT FOR RESALE". If the seal is broken on any
liquor bottle or if any liquor bottle is opened, then that liquor bottle
must be removed from the licensed premises immediately
following the event.
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(1) Violations of this section are subject to the civil and criminal
penalties set forth in §60-3A-24, §60-3A-25a, §60-3A-26, and §60-
3A-27 of this code;

§60-3A-8. Retail license application requirements; retail
licensee qualifications.

(a) Prior to or simultaneously with the submission of a bid for
a retail license or the payment of a purchase option for a Class A
retail license, each applicant shall file an application with the
commissioner, stating under oath, the following:

(1) If the applicant is an individual, his or her name and
residence address;

(2) If the applicant is other than an individual, the name and
business address of the applicant; the state of its incorporation or
organization; the names and residence addresses of each executive
officer and other principal officer, partner, or member of the entity;
a copy of the entity's charter or other agreement under which the
entity operates; the names and residence addresses of any person
owning, directly or indirectly, at least 20 percent of the outstanding
stock, partnership, or other interests in the applicant; and all
applicants and licensees must list a manager on the applicant's
license application, or a licensee's renewal application.;-and-farther
thatthe The manager shall meet all other requirements of licensure,
including, but not limited to, United States citizenship or
naturalization, passing a background investigation, being at least
21 years of age, being a suitable applicant, and being of good moral
character, and meet other requirements, all as set forth in the code
and the legislative rules, in order for the manager to be able to meet
and conduct any regulatory matters, including, but not limited to,
licensure or enforcement matters related to the applicant or licensee
all in the interest of protecting public health and safety. In order to
maintain active licensure, any change by a licensee in any manager
listed on an application must be made immediately to the
commissioner, in order to verify that the new manager meets
licensure requirements;
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(3) That the applicant and manager have not: (A) Been
convicted in this state or any other state of any felony in the five
years preceding the date of application; or (B) been convicted of
any other crime involving fraud, dishonesty, or deceit in the five
years preceding the date of application; or (C) been convicted of
any felony in this or any other state court or any federal court for a
violation of state or federal alcohol-related-distribution laws;. and
#f If the applicant is other than an individual, that none of its
executive officers, other principal officers, partners, or members,
or any person owning, directly or indirectly, at least 20 percent of
the outstanding stock, partnership, or other interests in the
applicant, has been convicted; and

(4) That the applicant and the manager, each is a United States
citizen of good moral character and, if a naturalized citizen, when
and where naturalized; and, if a corporation organized and
authorized to do business under the laws of this state, when and
where incorporated, with the name and address of each officer; that
each officer is a citizen of the United States and a person of good
moral character; and if a firm, association, partnership, or limited
partnership, that each member is a citizen of the United States and,
if a naturalized citizen, when and where naturalized, each of whom
must sign the application.

(b) An applicant and manager shall provide the commissioner
any additional information requested by the commissioner
including, but not limited to, authorization to conduct a criminal
background and credit records check.

(c) Whenever a change occurs in any information provided to
the commissioner, the change shall immediately be reported to the
commissioner in the same manner as originally provided.

(d) The commissioner shall disqualify each bid submitted by
an applicant under §60-3A-10 of this code and se an applicant shall
not be issued or eligible to hold a retail license under this article,

if: the applicant:

(1) Fhe-applicanthas Has been, within the five years preceding
the date of application: (A) Convicted in this state of any felony;
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or (B) convicted of a crime involving fraud, dishonesty, or deceit;
or (C) convicted of any felony in this or any other state court or any
federal court for a violation of state or federal alcohol-related
distributien laws; or

(2) Any executive officer or other principal officer, partner, or
member of the applicant, or any person owning, directly or
indirectly, at least 20 percent of the outstanding stock, partnership,
or other interests in the applicant, has been, within the five years
preceding the date of application: (A) Convicted in this state of any
felony; or (B) convicted of a crime involving fraud, dishonesty, or
deceit; or (C) convicted of any felony in this or any other state court
or any federal court for a violation of state or federal alcohol-
related-distribution laws.

(e¢) The commissioner shall not issue a retail license to an
applicant which does not hold a license issued pursuant to federal
law to sell liquor at wholesale.

ARTICLE 4. LICENSES.

§60-4-3a. Distillery, and mini-distillery, and micro-distillery
license to manufacture and sell.

(a) Sales of liquor.—An operator of a distillery, mini-distillery,
or micro-distillery may offer liquor for retail sale to customers from
the distillery, mini-distillery, or micro-distillery for consumption
off premises only. Except for complimentary samples offered
pursuant to §60-6-1 of this code, customers may not consume any
liquor on the premises of the distillery, mini-distillery, or micro-
distillery and except for a distillery, mini-distillery, or micro-
distillery that obtains a private manufacturer club license set forth
in §60-7-1 et seq. of this code, and a Class A retail dealer license
set forth in §11-16-1 ef seq. of the code: Provided, That a licensed
distillery, mini-distillery, or micro-distillery may offer
complimentary samples of alcoholic liquors as authorized by this
subsection when alcoholic liquors are manufactured by that
licensed distillery, mini-distillery, or micro-distillery for
consumption on the licensed premises. Notwithstanding any other
provision of law to the contrary, a licensed distillery, mini-
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distillery, or micro-distillery may sell, furnish, and serve alcoholic
liquors when licensed accordingly beginning at 6:00 a.m. unless
otherwise determined by the residents of the county pursuant to §7-
1-3ss of this code.

(b) Retail off-premises consumption sales.—Every licensed
distillery, mini-distillery, or micro-distillery shall comply with the
provisions of §60-3A-9, §60-3A-11, §60-3A-13, §60-3A-16, §60-
3A-17, §60-3A-18, §60-3A-19, §60-3A-22, §60-3A-23, §60-3A-
24, §60-3A-25, and §60-3A-26 of this code, and the provisions of
§60-3-1 et seq. and §60-4-1 et seq. of this code, applicable to liquor
retailers and distillers. In the interest of promoting tourism
throughout the state, every licensed distillery, mini-distillery, or
micro-distillery manufacturing liquor in this state is authorized,
with a limited off-site retail privilege at private fair and festivals,
for off-premises consumption sales of only the licensed distillery,
mini-distillery, or micro-distillery's sealed liquor. At least five days
prior to _an approved private fair and festival, an authorized
distillery, mini-distillery, or micro-distillery shall provide a copy
of a written agreement to sell only liquor manufactured by the
licensed distillery, mini-distillery, or micro-distillery at the private
fair and festival's licensed premises. If approved, an authorized
distillery, mini-distillery, or micro-distillery may conduct off-
premises consumption sales of their liquor from a designated booth
at the private fair and festival as set forth in §60-7-8a of this code.
All authorized and approved distilleries, mini-distilleries, and
micro-distilleries' off-premises consumption sales shall comply
with all retail requirements in §60-3A-1 ef seq. of this code, and
specifically §60-3A-17 of this code with respect to all markups,
taxes, and fees. Additionally, every authorized distillery, mini-
distillery, and micro-distillery may provide complimentary
samples to patrons who are 21 years of age and older and who are
not intoxicated.

The complimentary liquor samples of the licensed distillery,

mini-distillery, or micro-distillery's product on any sampling day
shall not exceed:

(1) Three separate and individual samples serving per customer
verified to be 21 vears of age or older; and
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(2) One and one-half ounces in total volume. Samples may be
mixed with each other or with non-alcoholic liquids as long as the
total amount of the liquor sampled does not exceed one and one-
half ounces.

(c) Payment of taxes and fees.—The distillery, mini-distillery,
or micro-distillery shall pay all taxes and fees required of licensed
retailers and meet applicable licensing provisions as required by
this chapter and by rule of the commissioner, except for payments
of the wholesale markup percentage and the handling fee provided
by rule of the commissioner: Provided, That all liquor for sale to
customers from the distillery, mini-distillery, or micro-distillery for
off-premises consumption is subject of a five percent wholesale
markup fee and an 80 cents per case bailment fee to be paid to the
commissioner: Provided, however, That liquor sold by the
distillery, mini-distillery, or micro-distillery shall not be priced less
than the price set by the commissioner pursuant §60-3A-17 of this
code.

(d) Payments to market zone retailers.—Each distillery, mini-
distillery, or micro-distillery shall submit to the commissioner two
percent of the gross sales price of each retail liquor sale for the
value of all sales at the distillery, mini-distillery, or micro-distillery
each month. This collection shall be distributed by the
commissioner, at least quarterly, to each market zone retailer
located in the distillery, mini-distillery, or micro-distillery's market
zone, proportionate to each market zone retailer's annual gross
prior years pretax value sales. The maximum amount of market
zone payments that a distillery, mini-distillery, or micro-distillery
shall submit to the commissioner is $15,000 per annum.

(e) Limitations on licensees—A distillery, mini-distillery, or

micro-distillery may not sel-mere-than-3;000-gallons-ef produet-at
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. ninidist ,
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produce more than 50,000 gallons per calendar year, at-the-mini-

distilerylocation—Alicensed-micro-distilery—may net-produce

leeation: The commissioner may issue more than one distillery, ef
mini-distillery, or micro-distillery license to a single person or
entity and a person may hold both a distillery and a mini-distillery
license. The owners of a licensed distillery, mini-distillery, or
micro-distillery may operate a winery, farm winery, brewery, or as
a resident brewer as otherwise specified in the code.

(f) Building code and tax classification.—Notwithstanding any
provision of this code to the contrary, the mere addition of a
distillery, mini-distillery, or micro-distillery licensed under this
article on a property does not change the nature or use of the
property which otherwise qualifies as agricultural use for building
code and property tax classification purposes.

§60-4-3b. Winery and farm winery license to manufacture and
sell.

(a) An operator of a winery or farm winery may offer wine
produced by the winery, farm winery, or a farm entity authorized
by §60-1-5¢ of this code, for retail sale to customers from the
winery or farm winery for consumption off the premises only.
Customers may consume wine on the premises when an operator
of a winery or farm winery offers complimentary samples pursuant
to §60-6-1 of this code, the winery or farm winery is licensed as a
private wine restaurant, or the winery or farm winery is licensed as
a private manufacturer club. Customers may not consume any wine
on the licensed premises of the winery, farm winery, or a farm
entity authorized by §60-1-5c¢ of this code, unless the winery, farm
winery, or farm entity has obtained a multi-capacity winery or farm
winery license: Provided, That under this subsection, a licensed
winery or farm winery may offer complimentary samples of wine
manufactured by that licensed winery or farm winery for
consumption on the premises only on Sundays beginning at 6:00
a.m. in any county in which the same has been approved as
provided in §7-1-3ss of this code. Notwithstanding any other
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provision of law to the contrary, a licensed winery or farm winery
may sell, serve, and furnish wine, for on-premises consumption
when licensed accordingly, beginning at 6:00 a.m., and for off-
premises consumption beginning at 6:00 a.m. on any day of the
week, unless otherwise determined by the residents of the county
pursuant to §7-1-3ss of this code.

(b) Complimentary samples allowed by the provisions of this
section may not exceed two fluid ounces and no more than three
samples may be given to a patron in any one day.

(¢) Complimentary samples may be provided only for on-
premises consumption.

(d) A winery, farm winery, or farm entity, pursuant to §60-1-
S5c of this code, may offer for retail sale from their licensed
premises sealed original container bottles of wine for off-premises
consumption only.

(e) A winery, farm winery, or farm entity licensed pursuant to
§60-1-5¢c of this code, holding a multi-capacity license and a
private wine restaurant license may offer wine by the drink or glass
in a private wine restaurant located on the property of the winery,
farm winery, or farm entity licensed pursuant to §60-1-5¢ of this
code.

(f) Every licensed winery or farm winery shall comply with the
provisions of §60-3-1 et seq., §60-4-1 et seq., and §60-8-1 et seq.
of this code as applicable to wine retailers, wineries, and suppliers
when properly licensed in such capacities.

(g) (1) The winery or farm winery shall pay all taxes and fees
required of licensed wine retailers and meet applicable licensing
provisions as required by this chapter and by rules promulgated by
the commissioner.

(2) Each winery or farm winery acting as its own supplier shall
submit to the Tax Commissioner the liter tax for all sales at the
winery or farm winery each month, as provided in §60-8-1 ef seq.
of this code.
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(3) The five percent wine excise tax, levied pursuant to §60-3-
9d of this code, or pursuant to §8-13-7 of this code, may not be
imposed or collected on purchases of wine in the original sealed
package for the purpose of resale in the original sealed package, if
the final purchase of the wine is subject to the excise tax or if the
purchase is delivered outside this state.

(4) Ne A liter tax shall not be collected on wine sold in the
original sealed package for the purpose of resale in the original
sealed package if a subsequent sale of the wine is subject to the liter
tax.

(5) This section shall not be interpreted to authorize a purchase
for resale exemption in contravention of §11-15-9a of this code.

(h) A winery or farm winery may advertise a particular brand
or brands of wine produced by it. The price of the wine is subject
to federal requirements or restrictions.

(i) A winery or farm winery shall maintain separate winery or
farm winery supplier, retailer, and direct shipper licenses when
acting in one or more of those capacities and shall pay all
associated license fees, unless the winery or farm winery holds a
license issued pursuant to the provisions of §60-8-3(b)(12) of this
code. A winery or farm winery, if holding the appropriate licenses
or a multi-capacity winery or farm winery license, may act as its
own supplier; retailer for off-premises consumption of its wine as
specified in §60-6-2 of this code; private wine restaurant; and direct
shipper for wine produced by the winery or farm winery. A winery
or farm winery that has applied, paid all fees, and met all
requirements may obtain a private manufacturer club license
subject to the requirements of §60-7-1 ef seq. of this code, and a
Class A retail dealer license subject to the requirements of §11-16-
1 et seq. of the this code. All wineries must shall use a distributor
to distribute and sell their wine in the state, except for farm
wineries. Wineries or farm wineries may enter into alternating wine
proprietorship agreements, pursuant to §60-1-5c¢ of this code.
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(j) The owners of a licensed winery or farm winery may operate
a distillery, mini-distillery, or micro-distillery, brewery, or as a
resident brewer, as otherwise specified in the code.

(k) For purposes of this section, terms have the same meaning
as provided in §8-13-7 of this code.

(1) Building code and tax classification.—Notwithstanding any
provision of this code to the contrary, the mere addition of a winery
or farm winery licensed under this article on a property does not
change the nature or use of the property which otherwise qualifies
as agricultural use for building code and property tax classification
purposes.

(m) In the interest of promoting tourism throughout the state,
every licensed winery or farm winery manufacturing wine in this
state is authorized, with a limited off-site retail privilege at private
fair and festivals, for off-premises consumption sales of only the
winery or farm winery's sealed wine. At least five days prior to an
approved private fair and festival, an authorized winery or farm
winery shall provide a copy of a written agreement to sell only wine
manufactured by the licensed winery or farm winery at the private
fair and festival's licensed premises. If approved, an authorized
licensed winery or farm winery may conduct off-premises
consumption sales of their wine from a designated booth at the
private fair and festival as set forth in §60-7-8a of this code. All
authorized and approved wineries and farm wineries' off-premises
consumption sales shall comply with all retail requirements in §60-
8-1 et seq. of this code, and specifically with respect to all markups,
taxes, and fees. Additionally, an authorized winery or farm winery
may provide complimentary samples to patrons who are 21 years
of age and older and who are not intoxicated in the amounts set
forth in subsection (b).

ARTICLE 7. LICENSES TO PRIVATE CLUBS.

§60-7-2. Definitions; authorizations; requirements for certain
licenses.

Unless the context in which used clearly requires a different
meaning, as used in this article:
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(1) "Applicant" means a private club applying for a license
under the provisions of this article.

(2) "Code" means the official Code of West Virginia, 1931, as
amended.

(3) "Commissioner" means the West Virginia Alcohol
Beverage Control Commissioner.

(4) "Licensee" means the holder of a license to operate a private
club granted under this article, which remains unexpired,
unsuspended, and unrevoked.

(5) "Private club" means any corporation or unincorporated
association which either:

(A) Belongs to or is affiliated with a nationally recognized
fraternal or veterans' organization which is operated exclusively for
the benefit of its members, which pays no part of its income to its
shareholders or individual members, which owns or leases a
building or other premises to which club are admitted only duly-
elected or approved dues-paying members in good standing of the
corporation or association and their guests while in the company of
a member and to which club the general public is not admitted, and
which el#b maintains in the building or on the premises a suitable
kitchen and dining facility with related equipment for serving food
to members and their guests;

(B) Is a nonprofit social club, which is operated exclusively for
the benefit of its members, which pays no part of its income to its
shareholders or individual members, which owns or leases a
building or other premises to which club are admitted only duly-
elected or approved dues-paying members in good standing of the
corporation or association and their guests while in the company of
a member and to which club the general public is not admitted, and
which elab maintains in the building or on the premises a suitable
kitchen and dining facility with related equipment for serving food
to members and their guests;

(C) Is organized and operated for legitimate purposes which
has at least 100 duly- elected or approved dues-paying members in
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good standing, which owns or leases a building or other premises,
including any vessel licensed or approved by any federal agency to
carry or accommodate passengers on navigable waters of this state,
to which club are admitted only duly- elected or approved dues-
paying members in good standing of the corporation or association
and their guests while in the company of a member and to which
club the general public is not admitted, and which club maintains
in the building or on the premises a suitable kitchen and dining
facility with related equipment and employs a sufficient number of
persons for serving meals to members and their guests; or

(D) Is organized for legitimate purposes and owns or leases a
building or other delimited premises in any state, county, or
municipal park, or at any airport, in which building or premises a
club has been established, to which club are admitted only duly-
elected and approved dues-paying members in good standing and
their guests while in the company of a member and to which elub
the general public is not admitted, and which maintains in
connection with the club a suitable kitchen and dining facility and
related equipment and employs a sufficient number of persons for
serving meals in the club to the members and their guests.

(6) "Private bakery" means an applicant for a private club or
licensed private club license that has a primary function of
operating a food preparation business that produces baked goods,
including brownies, cookies, cupcakes, confections, muffins,
breads, cakes, wedding cakes, and other baked goods—Fhe where
the applicant or licensee desires to sell baked goods infused with
liquor, wine, or nonintoxicating beer or nonintoxicating craft beer,
either: (A) In the icing, syrup, drizzle, or some other topping; (B)
as an infusion where the alcohol is not processed or cooked out of
the baked goods; or (C) the alcohol can be added by the purchaser
from an infusion packet containing alcohol no greater than 10
milliliters. This applicant or licensee may not sell liquor, wine, or
nonintoxicating beer or nonintoxicating craft beer for on or off-
premises consumption. Fhis The applicant or licensee may sell the
baked goods with alcohol added as authorized for on and off-
premises consumption. Further, the applicant or licensee shall meet
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(1) Has Have at least 50 members;

(i1) Operates Operate a kitchen that produces baked goods, as
specified in this subdivision, including at least: (I) A baking oven
and a four-burner range or hot plate; (II) a sink with hot and cold
running water; (III) a 17 cubic foot refrigerator or freezer, or some
combination of a refrigerator and freezer which is not used for
alcohol cold storage; (IV) baking utensils and pans, kitchen
utensils, and other food consumption apparatus as determined by
the commissioner; and (V) food fit for human consumption
available to be served during all hours of operation on the licensed
premises;

(ii1)) Maintains; Maintain, at any one time, a food inventory
capable of being prepared in the private bakery's kitchen. In
calculating the food inventory, the commissioner shall include
television dinners, bags of chips or similar products, microwavable
food or meals, frozen meals, pre-packaged foods, baking items
such as flour, sugar, icing, and other confectionary items, or canned
prepared foods;

(iv) Yses Use an age verification system approved by the
commissioner for the purpose of verifying that persons under the
age of 21 who are in the private bakery are not sold items
containing alcoholic  liquors, nonintoxicating beer or
nonintoxicating craft beer, or wine;. and-a A person under 21 years
of age may enter the shop and purchase other items not containing
alcoholic liquors; and

(v) Meet and be subject to all other private club requirements.

(7) "Private cigar shop" means an applicant for a private club
or licensed private club heensee licensee that has a primary
function of operating a cigar shop for sales of premium cigars for
consumption on or off the licensed premises. Where permitted by
law, indoor on-premises cigar consumption is permitted with a
limited food menu, which may be met by utilizing using a private
caterer, for members and guests while the private club applicant or
licensee is selling and serving liquor, wine, or nonintoxicating beer
or nonintoxicating craft beer for on-premises consumption.
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Further, the applicant or licensee shall-meet-the-eriteria-set-forth-in
his subdivisi bich:

(A) Has Have at least 50 members;

(B) Operates Operate a cigar shop and bar with a kitchen,
including at least: (i) A two-burner hot plate, air fryer, or
microwave oven; (ii) a sink with hot and cold running water; (iii) a
17 cubic foot refrigerator or freezer, or some combination of a
refrigerator and freezer which is not used for alcohol cold storage;
(iv) kitchen utensils and other food consumption apparatus as
determined by the commissioner; and (v) food fit for human
consumption available to be served during all hours of operation
on the licensed premises;

(C) Maintains; Maintain, at any one time, $500 not less than a
food inventory capable of being prepared in the private club bar's
kitchen or has have on hand at least $150 in food provided by a
private caterer. In calculating the food inventory, the commissioner
shall include television dinners, bags of chips or similar products,
microwavable food or meals, frozen meals, pre-packaged foods, or
canned prepared foods;

(D) Yses Use an age verification system approved by the
commissioner for the purpose of verifying that persons under the
age of 21 who are in the private club bar are accompanied by a
parent or legal guardian, and if a person under 21 years of age is
not accompanied by a parent or legal guardian, that person may not
be admitted as a guest; and

(E) Meets Meet and is subject to all other private club
requirements.

(8) "Private caterer" means a licensed private club restaurant,
private hotel, or private resort hotel authorized by the
commissioner to cater and serve food and sell and serve alcoholic
liquors, or non-intoxicating beer or non-intoxicating craft beer. A
private caterer shall purchase wine sold or served at a catering
event from a wine distributor. A private caterer shall purchase
nonintoxicating beer and nonintoxicating craft beer sold or served
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at the catering event from a licensed beer distributor. A private
caterer shall purchase liquor from a retail liquor outlet authorized
to sell in the market zone, where the catering event is held. The
private caterer or the persons or entity holding the catering event
shall:

(A) Have at least 10 members and guests attending the catering
event;

(B) Have obtained an open container waiver or have otherwise
been approved by a municipality or county in which the event is
being held;

(C) Operate a private club restaurant on a daily operating basis;

(D) Only use its employees, independent contractors, or
volunteers to sell and serve alcoholic liquors who have received
certified training in verifying the legal identification, the age of a
purchasing person, and the signs of visible, noticeable, and
physical intoxication;

(E) Provide to the commissioner, at least seven days before the
event is to take place:

(i) The name and business address of the unlicensed private
venue where the private caterer is to provide food and alcohol for
a catering event;

(i1) The name of the owner or operator of the unlicensed private
venue;

(iii)) A copy of the contract or contracts between the private
caterer, the person contracting with the caterer, and the unlicensed
private venue;

(iv) A floorplan of the unlicensed private venue to comprise the
private catering premises, which shall only include spaces in
buildings or rooms of an unlicensed private venue where the
private caterer has control of the space for a set time period and
where the space safely accounts for the ingress and egress of the
stated members and guests who will be attending the private
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catering event at the catering premises. The unlicensed private
venue's floorplan during the set time period as stated in the contract
shall comprise the private caterer's licensed premises, which is
authorized for the lawful sale, service, and consumption of
alcoholic liquors, nonintoxicating beer and nonintoxicating craft
beer, and wine throughout the licensed private catering premises:
Provided, That the unlicensed private venue shall: (I) Be inside a
building or structure; (II) have other facilities to prepare and serve
food and alcohol; (IIT) have adequate restrooms and sufficient
building facilities for the number of members and guests expected
to attend the private catering event; and (IV) otherwise be in
compliance with health, fire, safety, and zoning requirements;

(F) Not hold more than 15 private catering events per calendar
year. Upon reaching the 16th event, the unlicensed venue shall
obtain its own private club license;

(G) Submit to the commissioner, evidence that any
noncontiguous area of an unlicensed venue is within 150 feet of the
private caterer's submitted floorplan and may submit a floorplan
extension for authorization to permit alcohol and food at an outdoor
event;

(H) Meet and be subject to all other private club requirements;
and

(I) Use an age verification system approved by the
commissioner.

(9) "Private club bar" means an applicant for a private club or
licensed private club licensee that has a primary function for the
use of the licensed premises as a bar for the sale and consumption
of alcoholic liquors and nonintoxicating beer or nonintoxicating
craft beer and wine when licensed for those sales, while providing
a limited food menu for members and guests, and meeting the
criteria set forth in this subdivision which:

(A) Has at least 100 members;

(B) Operates a bar with a kitchen, including at least: (i) A two-
burner hot plate, air fryer, or microwave oven; (ii) a sink with hot
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and cold running water; (iii) a 17 cubic foot refrigerator or freezer,
or some combination of a refrigerator and freezer which is not used
for alcohol cold storage; (iv) kitchen utensils and other food
consumption apparatus as determined by the commissioner; and
(v) food fit for human consumption available to be served during
all hours of operation on the licensed premises;

(C) Maintains, at any one time, $5660 a food inventory capable
of being prepared in the private club bar's kitchen. In calculating
the food inventory, the commissioner shall include television
dinners, bags of chips or similar products, microwavable food or
meals, frozen meals, prepackaged foods, or canned prepared foods;

(D) Uses an age verification system approved by the
commissioner for the purpose of verifying that persons under the
age of 18 who are in the private club bar are accompanied by a
parent or legal guardian;. and+f If a person under 18 years of age
is not accompanied by a parent or legal guardian that person may
not be admitted as a guest; and

(E) Meets and is subject to all other private club requirements.

(10) "Private food truck" means an applicant for a private club,
licensed private club licensee licensee, or licensed private
manufacturer's club lieensee licensee that has a primary function of
operating a food preparation business using an industrial truck,
van, or trailer to prepare food and meals for sale at various locations
within the state while utilizing using a propane or electric generator
powered kitchen. The private food truck applicant shall obtain
county or municipal approval to operate for food and liquor, wine,
hard cider, and nonintoxicating beer or nonintoxicating craft beer
sales and service, while providing a food menu for members and
guests. The private food truck applicant shall meet-the-eriteriaset

(A) Has Have at least 10 members;

(B) Operates Operate with a kitchen, including at least: (i) A
two-burner hot plate, air fryer, or microwave oven; (ii) a sink with
hot and cold running water; (iii) at least a 10 cubic foot refrigerator
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or freezer, or some combination of a refrigerator and freezer which
is not used for alcohol cold storage; and (iv) plastic or metal kitchen
utensils and other food consumption apparatus as determined by
the commissioner;

(C) Maintains; Maintain, at any one time, $560 not less than
$200 of food inventory that is fit for human consumption and
capable of being prepared and served from the private food truck's
kitchen during all hours of operation;

(D) Shalbe Is sponsored, endorsed, or approved by the
governing body or its designee of the county or municipality in
which the private food truck is to be located and operateds;. and
further-each Each location shall have a bounded and defined area
and set hours for private food truck operations, sales, and
consumption of alcohol that are not greater than a private club's
hours of operation;

(E) Prevides Provide the commissioner with a list of all
locations, including a main business location, where the private
food truck operates, and is approved for sales pursuant to
subsection (D) of this section, and immediately update the
commissioner when new locations are approved by a county or
municipality;

(F) ZReguires Require all nonintoxicating beer and
nonintoxicating craft beer sold, furnished, tendered, or served
pursuant to the license created by this section to be purchased from
the licensed distributor where the private food truck has its home
location or from a resident brewer acting in a limited capacity as a
distributor, all in accordance with §11-16-1 ef seq. of this code.

(G) Reguires Require wine or hard cider sold, furnished,
tendered, or served pursuant to the license created by this section
to be purchased from a licensed distributor, winery, or farm winery
in accordance with §60-8-1 et seq. of this code.

(H) Reguires Require liquor sold, furnished, tendered, or
served pursuant to the license created by this section shall be
purchased from a licensed retail liquor outlet in the market zone or
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contiguous market zone where the private food truck has its main
business location, all in accordance with §60-3A-1 ef seq. of this
code.

(I) A licensee authorized by this section shall atHize use bona
fide employees to sell, furnish, tender, or serve the nonintoxicating
beer or nonintoxicating craft beer, wine, or liquor.

(J) A brewer, resident brewer, winery, farm winery, distillery,
mini-distillery, or micro-distillery may obtain a private food truck
license;

(K) Licensed representatives of a brewer, resident brewer, beer
distributor, wine distributor, wine supplier, winery, farm winery,
distillery, mini-distillery, micro-distillery, and liquor broker
representatives may attend a location where a private food truck is
located and discuss their respective products but may not engage
in the selling, furnishing, tendering, or serving of any
nonintoxicating beer or nonintoxicating craft beer, wine, or liquor.

(L) Yses Use an age verification system approved by the
commissioner for the purpose of verifying that persons under the
age of 21 who are in the private club bar are not permitted to be
served any alcoholic liquors, nonintoxicating beer or
nonintoxicating craft beer, or wine but may be permitted to
purchase food or other items;

(M) Obtains Obtain all permits required by §60-6-12 of this
code; and

(N) Meets Meet and s be subject to all other applicable private
club requirements.

(11) "Private club restaurant" means an applicant for a private
club or licensed private club licensee that has a primary function of
using the licensed premises as a restaurant for serving freshly
prepared meals and dining in the restaurant area. The private club
restaurant may have a bar area separate from or commingled with
the restaurant, seating requirements for members and guests shall
be met by the restaurant area. The applicant for a private club
restaurant license is an applicant which:
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(A) Has at least 100 members;

(B) Operate a restaurant and full kitchen with at least: (i) Ovens
and four-burner ranges; (ii) refrigerators or freezers, or some
combination of refrigerators and freezers greater than 50 cubic feet,
or a walk-in refrigerator or freezer; (iii) other kitchen utensils and
apparatus as determined by the commissioner; and (iv) freshly
prepared food fit for human consumption available to be served
during all hours of operation on the licensed premises;

(C) Maintains, at any one time, $1;600-of fresh food ventery
capable of being prepared in the private club restaurant's full
kitchen. In calculating the food inventory, the commissioner may
not include television dinners, bags of chips or similar products,
microwavable meals, frozen meals, pre-packaged foods, or canned
prepared foods;

(D) Uses an age verification system approved by the
commissioner for the purpose of verifying that persons under 18
years of age who are in the bar area of a private club restaurant are
accompanied by a parent or legal guardian. The licensee may not
seat a person in the bar area who is under the age of 18 years and
who is not accompanied by a parent or legal guardian, but may
allow that person, as a guest, to dine for food and nonalcoholic
beverage purposes in the restaurant area of a private club
restaurant:

(E) May uncork and serve members and guests up to two
bottles of wine that a member purchased from a wine retailer, wine
specialty shop, an applicable winery or farm winery when licensed
for retail sales, or a licensed wine direct shipper when the purchase
is for personal use and, not for resale. The licensee may charge a
corkage fee of up to $10 dollars per bottle. In no event may a
member or a group of members and guests exceed two sealed
bottles or containers of wine to carry onto the licensed premises for
uncorking and serving by the private club restaurant and for
personal consumption by the member and guests. A member or
guest may cork and reseal any unconsumed wine bottles as
provided in §60-8-3 (j) of this code and the legislative rules for
carrying unconsumed wine off the licensed premises;
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(F) Has at least two restrooms for members and their guests:
Provided, That this requirement may be waived by the local health
department upon supplying a written waiver of the requirement to
the commissioner: Provided, however, That the requirement may
also be waived for a historic building by written waiver supplied to
commissioner of the requirement from the historic association or
district with jurisdiction over a historic building: Provided, further
That in no event may a private club restaurant have less than one
restroom; and

(G) Meets and is subject to all other private club requirements.

(12) "Private manufacturer club" means an applicant for a
private club or licensed private club licensee which is also licensed
as a distillery, mini-distillery, micro-distillery, winery, farm
winery, brewery, or resident brewery that manufacturers liquor,
wine, nonintoxicating beer or nonintoxicating craft beer, which
may be sold, served, and furnished to members and guests for on-
premises consumption at the licensee's licensed premises and in the
area or areas denoted on the licensee's floorplan, and which:

(A) Has at least 100 members;

(B) Offers tours, may offer complimentary samples, and may
offer space as a conference center or for meetings;

(C) Operates a restaurant and full kitchen with ovens, four-
burner ranges, a refrigerator, or freezer, or some combination of a
refrigerator and freezer, and other kitchen utensils and apparatus as
determined by the commissioner on the licensed premises and
serves freshly prepared food at least 15 hours per week: Provided
That a licensee required by the provisions of this code to serve food
on premises in order to lawfully serve alcoholic liquors, beer, wine,
or hard cider may meet the requirement of having on-premises food
preparation facilities by, during all hours alcoholic liquors, beer,
wine, and hard cider are offered for sale or sampling, having on-
site an operating food truck or other portable kitchen: Provided,
however, That the approval of the commissioner and the
appropriate health department is required to operate as allowed by
subsection (a) of this section;
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(D) Maintains, at any one time;-$500-of fresh food inventory
capable of being prepared in the private manufacturer club's full
kitchen. In calculating the food inventory, the commissioner may
not include television dinners, bags of chips or similar products,
microwavable meals, frozen meals, pre-packaged foods, or canned
prepared foods;

(E) Owns or leases, controls, operates, and uses aereage
ameunting to-atleastene-aere space which is contiguous, bounded,
or fenced real property sufficient to safely operate the licensed
premises that would be listed on the licensee's floorplan and may
be used for large events such as weddings, reunions, conferences,
meetings, and sporting or recreational events;

(F) Lists the entire property from paragraph (E) of this
subdivision and all adjoining buildings and structures on the
private manufacturer club's floorplan that would comprise the
licensed premises, which would be authorized for the lawful sale,
service, and consumption of alcoholic liquors, nonintoxicating beer
or nonintoxicating craft beer, and wine throughout the licensed
premises, whether these activities were conducted in a building or
structure or outdoors while on the private manufacturer club's
licensed premises, and as noted on the private manufacturer club's
floorplan;

(G) Identifies a person, persons, an entity, or entities who or
which has have the right, title, and ownership or lease interest in
the real property, buildings, and structures located on the proposed
licensed premises;

(H) Uses an age verification system approved by the
commissioner; and

(I) Meets and is subject to all other private club requirements.

(13) "Private fair and festival" means an applicant for a private
club or a licensed private club licensee meeting the requirements
of §60-7-8a of this code for a temporary event, and the criteria set
forth in this subdivision which:

(A) Has at least 100 members;
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(B) Has been sponsored, endorsed, or approved, in writing, by
the governing body (or its duly elected or appointed officers) of
either the municipality or of the county in which the festival, fair,
or other event is to be conducted;

(C) Prepares, provides, or engages a food vendor to provide
adequate freshly prepared food or meals to serve its stated members
and guests who will be attending the temporary festival, fair, or
other event, and further shall provide any documentation or
agreements to the commissioner prior to approval;

(D) Does not use third-party entities or individuals to purchase,
sell, furnish, or serve alcoholic liquors, nonintoxicating beer or
nonintoxicating craft beer;

(E) Provides adequate restroom facilities, whether permanent
or portable, to serve the stated members and guests who will be
attending the festival, fair, or other event;

(F) Provides a floorplan for the proposed premises with a
defined and bounded area to safely account for the ingress and
egress of stated members and guests who will be attending the
festival, fair, or other event;

(G) Uses an age verification system approved by the
commissioner; and

(H) Meets and is subject to all other private club requirements.

(14) "Private hotel" means an applicant for a private club or
licensed private club licensee meeting the criteria set forth in this
subsection which:

(A) Has at least 2,000 members;

(B) Offers short-term, daily rate accommodations or lodging
for members and their guests amounting to at least 30 separate
bedrooms, and also offers a conference center for meetings;

(C) Operates a restaurant and full kitchen with ovens, four-
burner ranges, walk-in freezers, and other kitchen utensils and
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apparatus as determined by the commissioner on the licensed
premises and serves freshly prepared food at least 20 hours per
week;

(D) Maintains, at any one time, $2;500-ef fresh food #ventery
capable of being prepared in the private hotel's full kitchen, And-in
In calculating the food inventory, the commissioner may not
include microwavable, frozen, or canned foods;

(E) Owns or leases, controls, operates, and uses acreage
amounting to more than one acre but fewer than three acres, which
are contiguous acres of bounded or fenced real property which
would be listed on the licensee's floorplan and would be used for
hotel and conferences and large contracted-for group-type events
such as weddings, reunions, conferences, meetings, and sporting or
recreational events;

(F) Lists the entire property from paragraph (E) of this
subdivision and all adjoining buildings and structures on the
private hotel's floorplan which would comprise the licensed
premises, which would be authorized for the lawful sales, service,
and consumption of alcoholic liquors throughout the licensed
premises whether these activities were conducted in a building or
structure or outdoors while on the private hotel's licensed premises
and as noted on the private hotel's floorplan;

(G) Has an identified person, persons, or entity that has right,
title, and ownership or lease interest in the real property buildings
and structures located on the proposed licensed premises;

(H) Uses an age verification system approved by the
commissioner;

(I) Meets and is subject to all other private club requirements;
and

(J) May provide members and guests who are verified by
proper form of identification to be 21 years of age or older to have
secure access via key or key card to an in-room mini-bar in their
rented short-term accommodation; the mini-bar may be a small
refrigerator not in excess of 1.6 cubic feet for the sale of
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nonintoxicating beer or nonintoxicating craft beer, wine, hard
cider, and liquor sold from the original sealed container, and the
refrigerator may contain: (i) Any combination of 12 fluid ounce
cans or bottles not exceeding 72 fluid ounces of nonintoxicating
beer or nonintoxicating craft beer; (ii) any combination of cans or
bottles of wine or hard cider not exceeding 750 ml of wine or hard
cider; (iii) liquor in bottles sized from 50 ml, 100 ml, and 200 ml,
with any combination of those liquor bottles not exceeding 750 ml;
and (iv) any combination of canned or packaged food valued at
least $50. All markups, fees, and taxes shall be charged on the sale
of nonintoxicating beer, nonintoxicating craft beer, wine, and
liquor, and hard cider. All nonintoxicating beer or nonintoxicating
craft beer available for sale shall be purchased from the licensed
distributor in the area where licensed. All wine or hard cider
available for sale shall be purchased from a licensed wine
distributor or authorized farm winery. All liquor available for sale
shall be purchased from the licensed retail liquor outlet in the
market zone of the licensed premises. The mini-bar shall be
checked daily and replenished as needed to benefit the member and
guest.

(15) "Private resort hotel" means an applicant for a private club
or licensed private club licensee which:

(A) Has at least 5,000 members;

(B) Offers short term, daily rate accommodations or lodging
for members and their guests amounting to at least 50 separate
bedrooms;

(C) Operates a restaurant and full kitchen with ovens, six-
burner ranges, walk-in freezers, and other kitchen utensils and
apparatus as determined by the commissioner on the licensed
premises and serves freshly prepared food at least 25 hours per
week;

(D) Maintains, at any one time, $5;000-ef fresh food ventery
capable of being prepared in the private resort hotel's full kitchen.
In calculating the food inventory, the commissioner may not
include microwavable, frozen, or canned foods;
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(E) Owns or leases, controls, operates, and uses acreage
amounting to at least 10 contiguous acres of bounded or fenced real
property which would be listed on the licensee's floorplan and
would be used for destination, resort, and large contracted-for
group-type events such as weddings, reunions, conferences,
meetings, and sporting or recreational events;

(F) Lists the entire property from paragraph (E) of this
subdivision and all adjoining buildings and structures on the
private resort hotel's floorplan comprising the licensed premises;
which would be authorized for the lawful sales, service, and
consumption of alcoholic liquors throughout the licensed premises
whether these activities were conducted in a building or structure
or outdoors while on the private resort hotel's licensed premises;

(G) Has an identified person, persons, or entity that has right,
title, and ownership or lease interest in the real property, buildings,
and structures located on the proposed licensed premises;

(H) Uses an age verification system approved by the
commissioner;

(I) Meets and is subject to all other private club requirements;

(J) May have a separately licensed resident brewer with a
brewpub license inner-connected via a walkway, doorway, or
entryway, all as determined and approved by the commissioner, for
limited access during permitted hours of operation for tours and
complimentary samples at the resident brewery; and

(K) May provide members and guests who are verified by
proper form of identification to be 21 years of age or older to have
access via key or key card to an in-room mini-bar in their rented
short-term accommodation. The mini-bar may be a small
refrigerator not in excess of 3.2 cubic feet for the sale of
nonintoxicating beer, nonintoxicating craft beer, wine, hard cider,
and liquor sold from the original sealed container, and the
refrigerator may contain: (i) Any combination of 12 fluid ounce
cans or bottles not exceeding 144 fluid ounces of nonintoxicating
beer or nonintoxicating craft beer; (ii) any combination of cans or
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bottles of wine or hard cider not exceeding one and a half liters of
wine or hard cider; (iii) liquor in bottles sized from 50 ml, 100 ml,
200 ml, and 375 ml with any combination of such liquor bottles not
exceeding one and a half liters; and (iv) any combination of canned
or packaged food valued at least $100. All markups, fees, and taxes
shall be charged on the sale of nonintoxicating beer,
nonintoxicating craft beer, hard cider, wine, and liquor. All
nonintoxicating beer or nonintoxicating craft beer available for sale
shall be purchased from the licensed distributor in the area where
licensed. All wine or hard cider available for sale shall be
purchased from a licensed wine distributor or authorized farm
winery. All liquor available for sale shall be purchased from the
licensed retail liquor outlet in the market zone of the licensed
premises. The mini-bar shall be checked daily and replenished as
needed to benefit the member and guest.

(16) "Private golf club" means an applicant for a private club

or licensed private club licensee meeting-the-eriteria-set-forth-in-this
subdiviston which:

(A) Has at least 100 members;

(B) Maintains at least one 18-hole golf course with separate
and distinct golf playing holes, not reusing nine golf playing holes
to comprise the 18 golf playing holes, and a clubhouse;

(C) Operates a restaurant and full kitchen with ovens, as
determined by the commissioner, on the licensed premises and
serves freshly prepared food at least 15 hours per week;

(D) Owns or leases, controls, operates, and uses acreage
amounting to at least 80 contiguous acres of bounded or fenced real
property which would be listed on the private golf club's floorplan
and could be used for golfing events and large contracted-for
group-type events such as weddings, reunions, conferences,
meetings, and sporting or recreational events;

(E) Lists the entire property from paragraph (D) of this
subsection and all adjoining buildings and structures on the private
golf club's floorplan comprising the licensed premises; which
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would be authorized for the lawful sales, service, and consumption
of alcoholic liquors throughout the licensed premises whether these
activities were conducted in a building or structure or outdoors
while on the private golf club's licensed premises;

(F) Has an identified person, persons, or entity that has right,
title, and ownership interest in the real property, buildings, and
structures located on the proposed licensed premises;

(G) Uses an age verification system approved by the
commissioner; and

(H) Meets and is subject to all other private club requirements.

(17) "Private nine-hole golf course" means an applicant for a

private club or licensed private club licensee meeting-the-eriteria
set forth in this subdiviston which:

(A) Has at least 50 members;

(B) Maintains at least one nine-hole golf course with separate
and distinct golf playing holes;

(C) Operates a restaurant and full kitchen with ovens, as
determined by the commissioner, on the licensed premises and
serves freshly prepared food at least 15 hours per week;

(D) Owns or leases, controls, operates, and uses acreage
amounting to at least 30 contiguous acres of bounded or fenced real
property which would be listed on the private nine-hole golf
course's floorplan and could be used for golfing events and large
contracted for group-type events such as weddings, reunions,
conferences, meetings, and sporting or recreational events;

(E) Lists the entire property from paragraph (D) of this
subdivision and all adjoining buildings and structures on the
private nine-hole golf course's floorplan comprising the licensed
premises; which would be authorized for the lawful sales, service,
and consumption of alcoholic liquors throughout the licensed
premises whether these activities were conducted in a building or
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structure or outdoors while on the private nine-hole golf course's
licensed premises;

(F) Has an identified person, persons, or entity that has right,
title, and ownership interest in the real property buildings and
structures located on the proposed licensed premises;

(G) Uses an age verification system approved by the
commissioner; and

(H) Meets and is subject to all other private club requirements.

(18) "Private tennis club" means an applicant for a private club
or licensed private club licensee which:

(A) Has at least 100 members;

(B) Maintains at least four separate and distinct tennis courts,
either indoor or outdoor, and a clubhouse or similar facility;

(C) Has a restaurant and full kitchen with ovens, as determined
by the commissioner, on the licensed premises anré which is
capable of serving freshly prepared food;

(D) Owns or leases, controls, operates, and uses acreage
amounting to at least two contiguous acres of bounded or fenced
real property which would be listed on the private tennis club's
floorplan and could be used for tennis events and large events such
as weddings, reunions, conferences, tournaments, meetings, and
sporting or recreational events;

(E) Lists the entire property from paragraph (D) of this
subdivision and all adjoining buildings and structures on the
private tennis club's floorplan comprising the licensed premises;
which would be authorized for the lawful sales, service, and
consumption of alcoholic liquors throughout the licensed premises
whether these activities were conducted in a building or structure
or outdoors while on the private tennis club's licensed premises;
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(F) Has identified a person, persons, an entity, or entities who
or which has right, title, and ownership interest in the real property
buildings and structures located on the proposed licensed premises;

(G) Meets and is subject to all other private club requirements;
and

(H) Uses an age verification system approved by the
commissioner.

(19) "Private college sports stadium" means an applicant for a
private club or licensed private club licensee that operates a college
or university stadium or coliseum for Division I, I, or III and what
involves a college public or private or university that is a member
of the National Collegiate Athletic Association, or its successor,
and uses the facility for football, basketball, baseball, soccer, or
other Division I, II, or III sports, reserved weddings, reunions,
conferences, meetings, or other special events and does not
maintain daily or regular operating hours as a bar or restaurant. The
licensee may sell alcoholic liquors when conducting or temporarily
hosting non-collegiate sporting events. This license may be issued
in the name of the National Collegiate Athletic Association
Division I, II, or IIT college or university or the name of the primary
food and beverage vendor under contract with that college or
university. All alcohol sales shall take place within the confines of
the college or university stadium: Provided, That any outside area
approved for alcohol sales shall be surrounded by a fence or other
barrier prohibiting entry except upon the college or university's
express permission, and under the conditions and restrictions
established by the college or university, so that the alcohol sales
area is closed in order to prevent entry and access by the general
public. Further the applicant shall:

(A) Have at least 100 members;

(B) Maintain an open-air or elesed-air enclosed stadium or
coliseum venue primarily used for sporting events, such as football,
basketball, baseball, soccer, or other Division I, II, or III sports, and
also weddings, reunions, conferences, meetings, or other events
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where parties shall reserve the college stadium venue in advance of
the event;

(C) Operate a restaurant and full kitchen with ovens and
equipment that is equivalent or greater than a private club
restaurant, as determined by the commissioner, on the licensed
premises and that is capable of serving freshly prepared food or
meals to its stated members, guests, and patrons who will be
attending the event at the private college sports stadium;

(D) Own or lease, control, operate, and use acreage amounting
to at least two contiguous acres of bounded or fenced real property,
as determined by the commissioner, which would be listed on the
private college stadium's floorplan and could be used for
contracted-for temporary non-collegiate sporting events, group-
type weddings, reunions, conferences, meetings, or other events;

(E) List the entire property from paragraph (D) of this
subdivision and all adjoining buildings and structures on the
private college sports stadium's floorplan which would comprise
the licensed premises, which would be authorized for the lawful
sales, service, and consumption of alcoholic liquors and
nonintoxicating beer or nonintoxicating craft beer throughout the
licensed premises whether these activities were conducted in a
building or structure or outdoors while on the private college sports
stadium's licensed premises and as noted on the private college
sports stadium's floorplan;

(F) Have an identified person, persons, or entity that has right,
title, and ownership interest in the real property buildings and
structures located on the proposed licensed premises;

(G) Meet and be subject to all other private club requirements;
and

(H) Use an age verification system approved by the
commissioner.

(20) "Private professional sports stadium" means an applicant
for a private club or licensed private club licensee that is only open
for professional sporting events when the events are affiliated with



2023] JOURNAL OF THE SENATE 2853

or sponsored by a professional sporting association, reserved
weddings, reunions, conferences, meetings, or other special events
and does not maintain daily or regular operating hours as a bar or
restaurant. The licensee may not sell alcoholic liquors when
conducting or hosting non-professional sporting events, and further
the applicant shall:

(A) Have at least 1,000 members;

(B) Maintain an open-air or elesed-air enclosed stadium venue
primarily used for sporting events, such as football, baseball,
soccer, auto racing, or other professional sports, and also weddings,
reunions, conferences, meetings, or other events where parties
reserve the stadium venue in advance of the event;

(C) Operate a restaurant and full kitchen with ovens, as
determined by the commissioner, on the licensed premises and
which is capable of serving freshly prepared food or meals to serve
its stated members, guests, and patrons who will be attending the
event at the private professional sports stadium;

(D) Own or lease, control, operate, and use acreage amounting
to at least three contiguous acres of bounded or fenced real
property, as determined by the commissioner, which would be
listed on the professional sports stadium's floorplan and could be
used for contracted-for professional sporting events, group-type
weddings, reunions, conferences, meetings, or other events;

(E) List the entire property from paragraph (D) of this
subdivision and all adjoining buildings and structures on the
private professional sports stadium's floorplan comprising the
licensed premises;-and which would be authorized for the lawful
sales, service, and consumption of alcoholic liquors throughout the
licensed premises whether these activities were conducted in a
building or structure or outdoors while on the private professional
sports stadium's licensed premises;

(F) Have an identified person, persons, or entity that has right,
title, and ownership interest in the real property buildings and
structures located on the proposed licensed premises;
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(G) Meet and be subject to all other private club requirements;
and

(H) Use an age verification system approved by the
commissioner.

(21) "Private farmers market" means an applicant for a private
club or licensed private club licensee that operates as an association
of bars, restaurants, retailers who sell West Virginia- made
products among other products, and other stores who open
primarily during daytime hours of 6:00 a.m. to 6:00 p.m., but may
operate in the day or evenings for special events where the sale of
food and alcoholic liquors and nonintoxicating beer or
nonintoxicating craft beer may occur for on-premises
consumption, such as reserved weddings, reserved dinners, pairing
events, tasting events, reunions, conferences, meetings, or other
special events and does not maintain daily or regular operating
hours as a bar or restaurant. and-all All businesses that are members
of the association have-agreed shall agree in writing to be liable
and responsible for all sales, service, furnishing, tendering, and
consumption of alcoholic liquors, ard nonintoxicating beer, er
nonintoxicating craft beer, wine, and hard cider occurring on the
entire licensed premises of the private farmer's market, including
indoor and outdoor bounded areas, and further the applicant shall:

(A) Have at least 100 members;

(B) Have one or more members operating a private club
restaurant and full kitchen with ovens, four-burner ranges, a
refrigerator or freezer or some combination of a refrigerator and
freezer, and other kitchen utensils and apparatus as determined by
the commissioner on the licensed premises and serves serve freshly
prepared food at least 15 hours per week;

(C) Have one or more members operating who maintain, at any
one time, $1000-of fresh food inventory capable of being prepared
for events conducted at the private farmers market in the private
club restaurant's full kitchen;. and—#n In calculating the food
inventory, the commissioner may not include television dinners,
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bags of chips or similar products, microwavable meals, frozen
meals, pre-packaged foods, or canned prepared foods;

(D) Have an association that owns or leases, controls, operates,
and uses acreage amounting to more than one acre, which is
contiguous acreage of bounded or fenced real property which
would be listed on the licensee's floorplan and would be used for
large contracted-for reserved weddings, reserved dinners, pairing
events, tasting events, reunions, conferences, meetings, or other
special events;

(E) Have an association that lists in the application for licensure
the entire property and all adjoining buildings and structures on the
private farmers market's floorplan which would comprise the
licensed premises, which would be authorized for the lawful sales,
service, and consumption of alcoholic liquors and nonintoxicating
beer or nonintoxicating craft beer throughout the licensed premises
whether these activities were conducted in a building or structure
or outdoors while on the private farmers market's licensed premises
and as noted on the private farmers market's floorplan;

(F) Have an identified person, persons, or entity that has right,
title, and ownership or lease interest in the real property buildings
and structures located on the proposed licensed premises;

(G) Have at least two separate and unrelated vendors applying
for the license and certifying that all vendors in the association
have agreed to the liability responsibility associated with a private
farmers market license;

(H) Only use its employees, independent contractors, or
volunteers to purchase, sell, furnish, or serve liquor, wine,
nonintoxicating beer or nonintoxicating craft beer;

(I) Provide adequate restroom facilities, whether permanent or
portable, to serve the stated members and guests who will be
attending the private farmers market;

(J) Provide a copy of a written agreement between all the
vendors of the association that is executed by all vendors stating
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that each vendor is jointly and severally liable for any violations of
this chapter committed during the event;

(K) Provide a security plan indicating all vendor points of
service, entrances, and exits in order to verify members!, patrons,
and guests' ages, to verify whether a member, patron, or guest is
intoxicated, and to provide for the public health and safety of
members, patrons, and guests;

(L) Use an age verification system approved by the
commissioner; and

(M) Meet and be subject to all other private club requirements.

(22) "Private wedding venue or barn" means an applicant for a
private club or licensed private club licensee that is only open for
reserved weddings, reunions, conferences, meetings, or other
events and does not maintain daily or regular operating hours, and
which:

(A) Has at least 25 members;

(B) Maintains a venue, facility, barn, or pavilion primarily used
for weddings, reunions, conferences, meetings, or other events
where parties reserve or contract for the venue, facility, barn, or
pavilion in advance of the event;

(C) Operates a restaurant and full kitchen with ovens, as
determined by the commissioner, on the licensed premises that is
capable of serving freshly prepared food, or may-engage engages a
food caterer to provide adequate freshly prepared food or meals to
serve its stated members, guests, and patrons who will be attending
the event at the private wedding venue or barn. The applicant or
licensee shall provide written documentation including a list of
food caterers or written agreements regarding any food catering
operations to the commissioner prior to approval of a food catering
event;

(D) Owns or leases controls operates and uses aereage

feaJ—pfopeft—yl space sufﬁc1ent to safelv onerate the 11censed
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premises. The applicant or licensee shall verify that, the property
is not less than two acres and is remotely located, subject to the
commissioner's approval. The bounded or fenced real property may
be listed on the private wedding venue's floorplan and may be used
for large events such as weddings, reunions, conferences, meetings,
or other events;

(E) Lists the entire property from paragraph (D) of this
subdivision and all adjoining buildings and structures on the
private wedding venue or barn's floorplan that would comprise the
licensed premises;-and which would be authorized for the lawful
sales, service, and consumption of alcoholic liquors throughout the
licensed premises whether these activities were conducted in a
building or structure or outdoors while on the private wedding
venue or barn's licensed premises;

(F) Has an identified person, persons, or entity that has right,
title, and ownership interest in the real property buildings and
structures located on the proposed licensed premises;

(G) Meets and is subject to all other private club requirements;
and

(H) Uses an age verification system approved by the
commissioner.

(23) "Private multi-sport complex" means an applicant for a
private club or licensed private club licensee that is open for
multiple sports events to be played at the complex facilities,
reserved weddings, concerts, reunions, conferences, meetings, or
other special events, and which:

(A) Has at least 100 members;

(B) Maintains an open-air multi-sport complex primarily for
use for sporting events, such as baseball, soccer, basketball, tennis,
frisbee, or other sports, but may also conduct weddings, concerts,
reunions, conferences, meetings, or other events where parties
reserve the parts of the sports complex in advance of the sporting
or other event;
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(C) Operates a restaurant and full kitchen with ovens in the
licensee's main facility, as determined by the commissioner, on the
licensed premises and which is capable of serving freshly prepared
food, or meals to serve its stated members, guests, and patrons who
will be attending the event at the private multi-sport complex. A
licensee may contract with temporary food vendors or food trucks
for food sales only, but not on a permanent basis, in areas of the
multi-sport complex not readily accessible by the main facility;

(D) Maintains, at any one time, $+;000-ef fresh food irventory
capable of being prepared in the private multi-sport complex's full
kitchen. In calculating the food inventory, the commissioner may
not include television dinners, bags of chips or similar products,
microwavable meals, frozen meals, prepackaged foods, or canned
prepared foods;

(E) Owns or leases, controls, operates, and uses acreage
amounting to at least 50 contiguous acres of bounded or fenced real
property, as determined by the commissioner, which would be
listed on the private multi-sport complex's floorplan and could be
used for contracted-for sporting events, group-type weddings,
concerts, reunions, conferences, meetings, or other events;

(F) Lists the entire property from paragraph (E) of this
subdivision and all adjoining buildings and structures on the
private multi-sport complex's floorplan which would comprise the
licensed premises, which would be authorized for the lawful sales,
service, and consumption of alcoholic liquors, nonintoxicating
beer, nonintoxicating craft beer, and hard cider throughout the
licensed premises whether these activities were conducted in a
building or structure or outdoors while on the private multi-sport
complex's licensed premises and as noted on the private multi-sport
complex's floorplan. The licensee may sell alcoholic liquors and
nonintoxicating beer or nonintoxicating craft beer from a golf cart
or food truck owned or leased by the licensee and also operated by
the licensee when the golf cart or food truck is located on the
private multi-sport complex's licensed premises;
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(G) Has an identified person, persons, or entity that has right,
title, and ownership interest in the real property buildings and
structures located on the proposed licensed premises;

(H) Meets and is subject to all other private club requirements;
and

(I) Uses an age verification system approved by the
commissioner.

(24) "Private coliseum or center" means an applicant for a
private club or licensed private club licensee that is open for
various _events including, but not limited to, musical concerts,
bands, sporting events, monster trucks, sports entertainment
events, circuses, expos, hobby events, tradeshows, health events,
reserved weddings, reunions, retreats, conventions, conferences,
meetings, or other special events. The licensee may not sell
alcoholic liquors, nonintoxicating beer or wine when conducting or
hosting events focused on patrons who are less than 21 years of
age, and further the applicant shall:

(A) Have at least 5,000 members:

(B) Maintain an enclosed coliseum or center venue with at least
80,000 square feet of event space primarily used for events as noted
above, where parties reserve the coliseum or center venue in
advance of the event;

(C) Operate a restaurant and full kitchen with ovens, as
determined by the commissioner, on the licensed premises and be
capable of serving freshly prepared food or meals to its stated
members, guests, and patrons who will be attending events at the
private coliseum or center;

(D) Own or lease, control, operate, and use acreage amounting
to at least two contiguous acres of bounded or fenced real property,
as determined by the commissioner, which would be listed on the
private coliseum or center's floorplan and could be used for
contracted-for events, as noted above, or a private fair and festival,
as authorized by the commissioner per dual licensing requirements
as set forth in §60-7-2a of this code;
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(E) List the entire property from paragraph (D) of this
subdivision and all adjoining buildings and structures on the
private coliseum or center's floorplan comprising the licensed
premises which would be authorized for the lawful sales, service,
and consumption of alcoholic liquors throughout the licensed
premises whether these activities were conducted in a building or
structure or outdoors while on private coliseum or center's licensed

premises;

(F) Have an identified person, persons, or entity that has right,
title, and ownership interest in the real property buildings and
structures located on the proposed licensed premises;

(G) Meet and be subject to all other private club requirements;
and

(H) Use an age verification system approved by the
commissioner.

(25) "Private food court" means an applicant who qualifies for
a private club restaurant or licensed private club restaurant licensee
that operates in a facility within a licensed premises with one
licensed floorplan that includes an association of other inter-
connected licensed private club restaurants or unlicensed
restaurants that operate legally without alcohol sales, where all
businesses that are licensed members of the association have
agreed in writing to be liable and responsible for all sales, service,
furnishing, tendering, and consumption of alcoholic liquors and
nonintoxicating beer or nonintoxicating craft beer occurring on the
entire licensed premises of the private food court, and further the

applicant shall:

(A) Have at least 100 members;

(B) Have at least one member of its association who qualifies
for a private club restaurant containing a full kitchen with ovens,
four-burner ranges, a refrigerator or freezer or some combination
of a refrigerator and freezer, and other kitchen utensils and
apparatus as determined by the commissioner on the licensed
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premises and be capable of serving freshly prepared food at least
15 hours per week in the private food court;

(C) Have at least one member of its association who qualifies
for a private club restaurant who maintains, at any one time, $1-000
of fresh food inventory capable of being prepared in the private
club restaurant's full kitchen, and in calculating the food inventory
the commissioner may not include television dinners, bags of chips
or similar products, microwavable meals, frozen meals, pre-
packaged foods, or canned prepared foods;

(D) Have an association that owns or leases, controls, operates,
and uses a facility that meets requirements of this article, and the
entire facility is listed on the licensee's floorplan as its licensed

premises;

(E) Have an association that lists in the application for licensure
the entire facility and any inter-connected and adjoining structures
on the private food court's floorplan which would compromise the
licensed premises, and which would be authorized for the lawful
sales, service, and consumption of alcoholic liquors and
nonintoxicating beer or nonintoxicating craft beer throughout the
licensed premises whether these activities were conducted in a
building or structure while on the private food court's licensed
premises and as noted on the private food court's licensed

floorplan;

(F) Have an identified person, persons, or entity that has right,
title, and ownership or lease interest in the real property buildings
and structures located on the proposed licensed premises:

(G) Have at least one separate and unrelated business applying
for the license and certifying that all licensed businesses in the
association have agreed to the liability responsibility associated
with a private food court license;

(H) Only use its employees, independent contractors, or
volunteers to purchase, sell, furnish, or serve liquor, wine,
nonintoxicating beer or nonintoxicating craft beer;
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(I) Provide adequate restroom facilities, whether permanent or
portable. to serve the stated members and guests who will be
attending the private food court;

(J) Provide a copy of a written agreement between all the
vendors of the association that is executed by all businesses stating
that each licensed vendor is jointly and severally liable for any
violations of this chapter committed on the licensed premises;

(K) Provide a security plan indicating all businesses who will
be selling and serving alcoholic liquors and nonintoxicating beer
or nonintoxicating craft beer, list non-licensees who will be selling
and serving food, list all entrances, and list all exits, provide a plan
to verify the ages of members, patrons, and guests, a plan to verify
whether a member, patron, or guest is intoxicated, and a plan to
provide for the public health and safety of members, patrons, and

guests;

(L) Use an age verification system approved by the
commissioner; and

(M) Meet and be subject to all other private club requirements.

The Department of Natural Resources, the authority governing
any county or municipal park, or any county commission,
municipality, other governmental entity, public corporation, or
public authority operating any park or airport may lease, as lessor,
a building or portion thereof or other limited premises in any park
or airport to any corporation or unincorporated association for the
establishment of a private club pursuant to this article.

§60-7-2a. Dual licensing permitted; conditions.

@ . ned i s authorized

te applyfer A private coliseum or center may permit a private fair
and festival licensee to conduct the temporary special event,

authorized by that license, within, or on the private coliseum or
center licensee's licensed premises in order to and-held-additienal
licenses for the purpose ot holding events. such as fairs and
festivals,and-ereating create tourism opportunities that will shew

ecase-businesses promote brewers, resident brewers, wineries, farm
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wineries, distilleries, mini-distilleries, and micro-distilleries in this
state.

(b) A private coliseum or center licensee may host an a special
event for a private fair and festival licensee on the licensee's
licensed premises if the—teensee—is both licensees are in good
standing with the commissioner and the-licensee-submits submit to
the commissioner #s the temporary floorplan revisions of the
licensed—venue private coliseum or center in which the special
event would be held to comprise the special event's lawful
premises, which shall only include spaces in buildings or rooms of
the private coliseum or center's licensed premises. By contractual
agreement between the private coliseum or center licensee and the
private fair and festival licensee, the parties shall agree where-the

Licensee-has-control-of the spaee that the private coliseum or center

maintains _control of its licensed premises, but for the a set
contracted rental time period. where-the-spaee The private fair and
festival licensee shall safely aeeeunts account for the ingress and
egress of the stated members and guests who will be attending the
special event at the licensed premises. During the contracted rental
time period, the private fair and festival licensee is wholly
responsible and liable for the proper sale and serving of alcoholic
liquors and nonintoxicating beer in the area designated as the
private fair and festival's temporary floorplan, as set forth in this
section. The wenue's private fair and festival's temporary ﬂoorplan
during-the-set time-period as-stated-inthe-eontraet shall comprise
the private fair and festival's licensed premises for the temporary

special event, which is authorized for the lawful sale, service, and
consumption of alcoholic liquors and nonintoxicating beer and
nenintoxieating-eraft-beer,-and-wine throughout the private fair and
festival's licensed premises during this dually licensed temporary

special event: Provided, That the venue private fair and festival's
licensed premises dually shared and licensed with the private
coliseum or center shall:

(1) Have facilities to prepare and serve food and alcohol;

(2) Have adequate restrooms and (33 sufficient building
facilities for the expected number of members and guests expeeted
to-attend attending the event;
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(3) Comply with all other requirements of its license in this
article: and

3)(4) otherwise-be-in—compliance Comply with health, fire,

safety, and zoning requirements.

is no limit on the number of private fair and festivals that may be

held at a private coliseum or center.

§60-7-6. Annual license fee; partial fee; and reactivation fee.

(a) The annual license fee for a license issued under the
provisions of this article to a fraternal or veterans' organization or
a nonprofit social club is $750.

(b) The annual license fee for a license issued under the
provisions of this article to a private club other than a private club
of the type specified in subsection (a) of this section is $1,000 if
the private club bar or restaurant has fewer than 1,000 members;
$1,000 for a private club restaurant, private hotel, or private resort
hotel to be licensed as a private caterer as defined in §60-7-2 of this
code; $500 if the private club is a private bakery; $1,500 if the
private club is a private wedding venue or barn or a private cigar
shop; $2,000 if the private club is a private nine-hole golf course,
private farmers market, private food truck, private college sports
stadium, private professional sports stadium, private multi-sport
complex, private manufacturer club, or a private tennis club as
defined in §60-7-2 of this code; $2,500 if the private club bar or
private club restaurant has 1,000 or more members; and $4;600
$2.000 if the private club is a private hotel with three or fewer
designated areas, er a private golf club as defined in §60-7-2 of this
code, a private coliseum or center as defined in §60-7-2 of this
code, or a private food court as defined in §60-7-2 of this code. anéd
farther—if If the private club is a private resort hotel as defined in
§60-7-2 of this code, the private resort hotel may designate areas
within the licensed premises for the lawful sale, service, and
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consumption of alcoholic liquors, nonintoxicating beer and
nonintoxicating craft beer as provided for by this article. The
annual license fee for a private resort hotel with five or fewer
designated areas is $7,500 and the annual license fee for a private
resort hotel with at least six, but no more than 10 designated areas
is $12,500. The annual license fee for a private resort hotel with at
least 11, but no more than 15 designated areas shall-be is $17,500.
The annual license fee for a private resort hotel with no fewer than
15 nor more than 20 designated areas is $22,500. A private resort
hotel that obtained the license and paid the $22,500 annual license
fee may, upon application to and approval of the commissioner,
designate additional areas for a period not to exceed seven days for
an additional fee of $150 per day, per designated area.

(c) The fee for any license issued following January 1 of any
year that expires on June 30 of that year is one half of the annual
license fee prescribed by subsections (a) and (b) of this section.

(d) A licensee that fails to complete a renewal application and
make payment of its annual license fee in renewing its license on
or before June 30 of any subsequent year, after initial application,
shall be charged an additional $150 reactivation fee. The fee
payment may not be prorated or refunded, and the reactivation fee
shall be paid prior to the processing of any renewal application and
payment of the applicable full year annual license fee. A licensee
who continues to operate upon the expiration of its license is
subject to all fines, penalties, and sanctions available in §60-7-13
and §60-7-13a of this code, all as determined by the commissioner.

(e) The commissioner shall pay the fees to the State Treasurer
for deposit into the General Revenue Fund of the state.

(f) The Legislature finds that the hospitality industry has been
particularly damaged by the COVID-19 pandemic and that some
assistance is warranted to promote reopening and continued
operation of private clubs and restaurants licensed under this
article. Accordingly, the fees set forth in subsections (a) and (b) of
this section are temporarily modified as follows;
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(1) License fees for the license period beginning July 1, 2021,
shall be reduced to one third of the rate set forth in subsections (a)
and (b) of this section;

(2) License fees for the license period beginning July 1, 2022,
shall be two thirds of the rate set forth in subsections (a) and (b) of
this section; and

(3) License fees for the license period beginning July 1, 2023,
and beyond, shall be as set forth in subsections (a) and (b) of this
section.

§60-7-8a. Special license for a private fair and festival; licensee
fee and application; license fee; license subject to provisions
of article; exception.

(a) There is hereby ereated created a special license designated
Class S2 private fair and festival license for the retail sale of liguor;
wine alcoholic liquors and nonintoxicating beer, and
nonintoxicating craft beer for on-premises consumption.

(b) To be eligible for the license authorized by subsection (a)
of this section, the private fair and festival or other event shall:

(1) Be sponsored, endorsed, or approved by the governing body
or its designee of the county or municipality in which the private
fair and festival or other event is located;

(2) Shall-make Make application with the eemmission
commissioner at least 15 days pursuant prior to the private fair,
festival, or other event;

(3) Pay a nonrefundable non-prorated license fee of $500; and

(4) Be approved by the commissioner to operate the private
fair, festival, or other event.

(c) A private fair and festival license under this section shall be
for a duration of no more than 10 consecutive days.

(d) Nonintoxicating beer and nonintoxicating craft beer sold,
furnished, tendered, or served for on-premises consumption by the
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private fair and festival pursuant to the license created by this
section must shall be purchased from the licensed distributor
distributors that services the area in which the private fair and
festival is held or from a resident brewer acting in a limited
capacity as a distributor, all in accordance with §11-16-1 et seq. of
this code. Sales-efsSealed containers of nonintoxicating beer or
nonintoxicating craft beer may be sold for off-premises
consumption if the nonintoxicating beer and nonintoxicating craft
beer is being sold by an authorized brewer or resident brewer, as
set forth in §11-16-6a(d) of this code, who manufactures the
nonintoxicating beer or nonintoxicating craft beer in this state. are

i].]] . Cair fostival ] < beine held and suel

licensed-distributor The off-premises consumption sales shall be
made pursuant to a written agreement between the private fair and
festival and an authorized brewer or resident brewer. Prior to the
start of the private fair or festival, an authorized brewer or resident
brewer who agrees to offer sueh off-premises consumption sales of
their nonintoxicating beer or nonintoxicating craft beer from a
booth or other facility on the private fair and festival's licensed
premises prior-to-the-start-of the privatefairand-festival must meet
the requirements of §11-16-6a(d) of this code. s;-erotherevent The
written agreement with each authorized brewer or resident brewer
shall account for lawful sales of nonintoxicating beer and
nonintoxicating craft beer sold for off-premises consumption as set
forth in §11-16-1 et seq. of this code. The authorized and approved
brewer, resident brewer, or its licensed representatives may give or
sell approved promotional items to private fair and festival
members and guests, but not to the private fair and festival's
volunteers, independent contractors, or employees.

(e) Wine or hard cider sold, furnished, tendered, or served for
on-premises consumption by the private fair and festival pursuant
to the license created by this section shall be purchased from a
licensed wine or hard cider distributor;—winery; or farm winery in
accordance with §60-8-1 ef seq. of this code and §60-8A-1 et seq.
of this code, as applicable. Sales-efsSealed containers of wine or
hard cider may be sold for off-premises consumption if the wine or

hard cider is purchased-fromalicensed-distributor is being sold by
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an authorized winery or farm winery, as set forth in §60-4-3b(m)
and §60-8A-5(c) of this code, who manufactures that wine or hard
cider in this state. The off-premises consumption sales shall be
made pursuant to a written agreement between the private fair and
festival and an authorized winery or farm winery. and-the-licensed
distributer,~winery;-or-farm-winery An authorized winery or farm
winery who agrees to offer their wine or hard cider for off-premises
consumption sales from a booth or other facility on the private fair
and festival's licensed premises prior to the start of the private fair
or festival er—other—event shall meet the requirements of §60-4-
3b(m) and §60-8A-5(c) of this code, as applicable. The written
agreement with each authorized winery or farm winery shall
account for lawful sales of wine or hard cider sold for off-premises
consumption as set forth in §60-8-1 et seq. of this code and §60-
8A-1 et seq. of this code, as applicable. The authorized and
approved winery, farm winery or its licensed representatives may
give or sell approved promotional items to private fair and festival
members and guests, but not to the private fair and festival's
volunteers, independent contractors, or employees.

(f) Liquor sold, furnished, tendered, or served for on-premises
consumption by the private fair and festival pursuant to the license
created by this section shall be purchased from a licensed retail
liquor outlet in the market zone or contiguous market zone where
the private fair or festival is occurring, all in accordance with §60-
3A-1 et seq. of this code. Sales-efsSealed containers of liquor may
be sold for off-premises consumption if the liquor is purehased
being sold by an authorized distillery, mini-distillery, or micro-
distillery, as set forth in §60-4-3a of this code, who manufactures
their liquor in this state. Off-premises consumption sales shall
comply with §60-3A-17 of this code and §60-4-3a(c) of this code
shall not apply to these sales. The off-premises consumption sales
shall be made pursuant to a written agreement between the private
fair and festival and an authorized distillery, mini-distillery, or

micro-distillery. fromthe HeensedretaiHiquereutletinthe-market
zone-or-contigtousmarket zone-where-the privatefairfestivalor
| . . | the 1 l "t let An

authorized licensed distillery, mini-distillery, or micro-distillery
who agrees to offer saeh off-premises consumption sales of their
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manufactured liquor from a booth or other facility on the private
fair and festival's licensed premises prior to the start of the private
fair, festival, or other event must meet the requirements as set forth
in §60-4-3a of this code. The written agreement with each
authorized distillery, mini-distillery, or micro-distillery shall
account for lawful sales of liquor sold for off-premises
consumption as set forth in §60-3A-1 of this code. An authorized
and approved distillery, mini-distillery, micro-distillery or its
licensed representatives may give or sell approved promotional
items to private fair and festival members and guests, but not to the
private fair and festival's volunteers, independent contractors, or

employees.

(g) A licensee authorized by this section may stHize use bona
fide employees, er volunteers or in limited circumstances licensed
representatives to sell, furnish, tender, or serve the nonintoxicating
beer, nonintoxicating craft beer, wine, et liquor, or hard cider.

(h) Licensed representatives of & an authorized and approved
brewer, resident brewer, beer distributor, wine distributor, wine
supplier, winery, farm winery, distillery, mini-distillery, micro-
distillery, and liquor broker representatives may attend a private
fair and festival and discuss their respective products but shall not
engage in the selling, furnishing, tendering, or serving of any
nonintoxicating beer, nonintoxicating craft beer, wine, hard cider,
or liquor. However, licensed representatives of a brewer, resident
brewer, winery, farm winery, distillery, mini-distillery, or micro-
distillery that has agreed in writing to conduct sampling and off-
premises consumption sales of their respective licensee's products
at the private fair and festival, may discuss their respective
products and engage in the limited giving of complimentary
samples in accordance with §11-16-6a (c) and (d), §60-4-3a (a) and
(b), and §60-4-3b (b) and (m) of this code; and the selling of sealed
bottles or cans of their respective nonintoxicating beer,
nonintoxicating craft beer, wine, hard cider, or liquor products for
off-premises consumption. All taxes and fees must be paid on
lawful sales.

(i) A license issued under this section and the licensee are
subject to all other provisions of this article and the rules and orders
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of the commissioner: Provided, That the commissioner may by rule
or order allow certain waivers or exceptions with respect to those
provisions, rules, or orders as the circumstances of each private fair
and festival require, including without limitation, the right to
revoke or suspend immediately any license issued under this
section prior to any notice or hearing, notwithstanding §60-7-13a
of this code: Provided, however, That under no circumstances may
the provisions of §60-7-12 of this code be waived or an exception
granted with respect thereto.

() E .. | .‘” b .. Bt |
business—and-its—produets Dual licensing ispermitted fo

fairs and festivals pursuant to §60-7-2a of this code.

r private

(k) A private fair and festival licensee who executes a written
agreement with a licensed brewer, resident brewer, winery, farm
winery, distillery, mini-distillery, micro-distillery, or their licensed
representatives is jointly liable and responsible for any violations
of this article.

(1) A private fair and festival licensee who executes a written
agreement with a licensed brewer, resident brewer, winery, farm
winery, distillery, mini-distillery, or micro-distillery to conduct
limited off-premises consumption sales shall not have any
pecuniary interest, share, or percentage in any sales of sealed
nonintoxicating beer, nonintoxicating craft beer, wine, hard cider,

or liquor.

(m) A private fair and festival licensee who executes a written
agreement with a licensed brewer, resident brewer, winery, farm
winery, distillery, mini-distillery, or micro-distillery to conduct
limited off-premises consumption sales may charge them a flat
booth rental fee.

(n) A private fair and festival licensee, licensed brewer,
resident brewer, winery, farm winery, distillery, mini-distillery,
micro-distillery, or their licensed representatives who permits
members or guests to consume, on the private fair and festival's
licensed premises, any nonintoxicating beer, nonintoxicating craft
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beer, wine, hard cider, or liquor, that was purchased as an off-
premises consumption sale, shall have their respective license
immediately suspended, and that conduct is grounds for revocation
of their license.

§60-7-82. Special permit for a qualified permit holders in a
private outdoor designated area:; license fee and
application; license subject to provisions of article.

(a) There is hereby created a special permit designated Class
S4 for a qualified permit holder operating in a private outdoor
designated area approved by a municipality as set forth in §8-12-
26 of this code for the consumption of liquor, wine, nonintoxicating
beer, and nonintoxicating craft beer for on-premises consumption
at a certain public property designated as a private outdoor
designated area where multiple private club license type licensees
who apply and obtain a qualified permit holder permit shall share
liability and responsibility. Each qualified permit holder may sell,
furnish, or serve liquor, wine, nonintoxicating beer, and
nonintoxicating craft beer as provided in this section.

(b) Definitions:

(1) "Private outdoor designated area" means public property
that has become a legally demarcated area established by a
municipal ordinance as set forth in §8-12-26 of this code for the
consumption _of liquor, wine, nonintoxicating beer, and
nonintoxicating craft beer.

(2) "Qualified permit holder" means the holder of a Class A
license issued under §60-7-1 et seq. of this code.

(c) To be eligible for the license authorized by subsection (a)
of this section, the qualified permit holder shall:

(1) Operate in a private outdoor designated area created by
municipal ordinance as set forth in §8-12-26 of this code, and

provide the commissioner a copy of the certified ordinance from
the municipality:
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(2) Apply to the commissioner for the special permit prior to
operating in an approved private outdoor designated area on an
application provided by the commissioner;

(3) Pay a nonrefundable non-prorated annual license fee of
$100 to the commissioner:

(4) Be in compliance with all state and federal laws and be in
good standing with the commissioner;

(5) Be approved by the municipality to operate in the private
outdoor designated area;

(6) Provide the days and hours of operation in the private
designated area which cannot exceed the stated private club hours

of operation;

(7) Provide, in conjunction with the municipality, adequate
restroom facilities, whether permanent or portable, to serve the
members and guests who will be attending the private outdoor
designated area;

(8) Provide an executed agreement between all qualified permit
holders stating that each qualified permit holder is jointly and
severally liable for any improper acts or conduct committed in the
operation of the private outdoor designated area in conjunction
with operation of their Class A license;

(9) Provide a security plan for the private outdoor designated
area indicating: All qualified permit holders' licensed premises
where alcohol will be served in approved non-glass containers; all
entrances and exits in order to verify members', patrons', and
guests' ages, and to assess whether a member, patron, or guest is
under 21 years of age or intoxicated; and a plan to provide for the
public health and safety of members, patrons, and guests;

(10) Provide a floorplan for the private outdoor designated area
indicating a legally demarcated area that is bounded or utilizes
signage to safely account for the ingress and egress of members,
patrons, and guests who will be within the private outdoor
designated area and also be permitted to carry liquor, wine,
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nonintoxicating beer, and nonintoxicating craft beer on and off of
the qualified permit holders' licensed premises and within the
private outdoor designated area when contained in an approved
non-glass container. The private outdoor designated area's
floorplan does comprise a separate licensed premises authorized
only for the lawful consumption of liquor, wine, nonintoxicating
beer, or nonintoxicating craft beer throughout the licensed
premises when lawfully purchased from a qualified permit holder;

(11) Meet and be subject to all other private club license type
requirements;

(12) Provide a plan to prevent members, guests, and patrons
from bringing, consuming, or selling alcohol not in an approved
non-glasscontainer in the private outdoor designated area; and

(13) Use an age verification system approved by the
commissioner.

(c) As set forth in §8-12-26 of this code a municipality may. by
ordinance, establish a private outdoor designated area where the
municipality may zone, set requirements and establish conditions
for safe operation of private outdoor designated area by qualified

permit holders.

(d) A municipality shall be responsible for the enforcement of
any criminal violations occurring in a private outdoor designated
area_and shall report such violations to commissioner for a
determination of any violation of §11-16-1 et seq. and chapter 60
of this code.

(e) The commissioner shall enforce any violations of §11-16-1
et seq. and chapter 60 of this code committed by qualified permit
holders against their permit and their Class A license.

(f) A qualified permit holder that is separately authorized for
an outdoor dining area or sidewalk dining area may continue to
operate those areas in conjunction with the private outdoor
designated area subject to the commissioner's requirements.
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(2) A licensee permitted under this section is subject to all other
provisions of this article and the rules and orders of the
commissioner: Provided, That the commissioner may, by rule or
order, allow certain waivers or exceptions with respect to those
provisions, rules, or orders as required by the circumstances of for
the operation of qualified permit holders in each private outdoor
designated area. The commissioner may revoke or suspend
immediately any permit issued under this section prior to any
notice or hearing, notwithstanding §60-7-13a of this code:
Provided, however, That under no circumstances may the
provisions of §60-7-12 of this code be waived or an exception
granted with respect thereto.

ARTICLE 8. SALE OF WINES.

§60-8-6g. Special privilege of Class A private wine restaurant
licensee to operate separate, but connected, Class B wine
specialty shop license.

A Class A private wine restaurant licensee may, in the
commissioner's discretion, operate Class B wine specialty shop
license for the off-premises sale of nonintoxicating beer and wine
in a connected but separately operated area of the Class A private
wine restaurant is licensed premises: Provided, That each business
is licensed separately and operates separate cash registers and
maintains _separation barriers between the different licensed
operations. A licensee who fails to license two inner-connected
businesses subjects the licensee to the penalties under this article.

ARTICLE 8A. MANUFACTURE AND SALE OF HARD
CIDER.

§60-8A-5. Winery or farm winery licensee's authority to
manufacture, sell, and provide complimentary samples;
growler sales; advertisements; taxes; fees; rulemaking.

(a) Sales of hard cider.—A licensed winery or farm winery
with its principal place of business or manufacturing facility
located in the State of West Virginia may offer hard cider
manufactured by the licensed winery or farm winery for retail sale
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to customers from the winery's or farm winery's licensed premises
for consumption off of the licensed premises only in approved and
registered hard cider kegs, bottles, or cans, or also sealed wine
growlers for personal consumption and not for resale. A licensed
winery or farm winery may not sell, give, or furnish hard cider for
consumption on the premises of the principal place of business or
manufacturing facility located in the State of West Virginia, except
for the limited purpose of complimentary samples as permitted in
subsection (b) of this section. "Wine Growler" has the meaning set
forth in §60-8-6¢(g) of this code.

(b) Complimentary samples.—A licensed winery or farm
winery with its principal place of business or manufacturing
facility located in the State of West Virginia may offer
complimentary samples of hard cider manufactured at the winery's
or farm winery's principal place of business or manufacturing
facility located in the State of West Virginia. The complimentary
samples may be no greater than two fluid ounces per sample per
patron, and a sampling shall not exceed six complimentary two-
fluid ounce samples per patron per day. A licensed winery or farm
winery providing complimentary samples shall provide
complimentary food items to the patron consuming the
complimentary samples; and prior to any sampling, verify, using
proper identification, that the patron sampling is 21 years of age or
older and that the patron is not noticeably or visibly intoxicated.

(¢) Retail sales—Every licensed winery or farm winery under
this section shall comply with all the provisions applicable to wine
retailers when conducting sales of hard cider and is subject to all
applicable requirements and penalties. In the interest of promoting
tourism throughout the state, every licensed winery or farm winery
manufacturing cider in this state is authorized, with a limited off-
site retail privilege at private fair and festivals, for off-premises
consumption sales of only the winery or farm winery's sealed hard
cider. At least five days prior to an approved private fair and
festival, an authorized winery or farm winery shall provide a copy
of a written agreement to sell only hard cider manufactured by the
licensed winery or farm winery at the private fair and festival's
licensed premises. If approved, an authorized winery or farm
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winery may conduct off-premises consumption sales of their hard
cider from a designated booth at the private fair and festival as set
forth in §60-7-8a of this code. All authorized and approved
wineries and farm wineries' off-premises consumption sales of
hard cider shall comply with all retail requirements in §60-8-1 et
seq. of this code and §60-8A-1 ef seq. of this code, and specifically
with respect to all markups, taxes, and fees.

(d) Payment of taxes and fees.—A licensed winery or farm
winery under this section shall pay all taxes and fees required of
licensed wine retailers, in addition to any other taxes and fees
required, and meet applicable licensing provisions as required by
law and by rule of the commissioner.

(e) Advertising—A licensed winery or farm winery may
advertise a particular brand or brands of hard cider produced by the
licensed winery or farm winery and the price of the hard cider
subject to state and federal requirements or restrictions. The
advertisement may not encourage intemperance or target minors.

(f) Growler requirements.—A licensed winery or farm winery,
if offering wine growler filling services, shall meet the filling,
labeling, sanitation, and all other wine growler requirements in
§60-8-6¢ of this code.

(g) Fee—There is no additional fee for a licensed winery or
farm winery authorized under §60-8-6¢ of this code, to sell wine
growlers, if a winery or farm winery only desires to sell hard cider
in the wine growler, and no other wine, then the annual non-
prorated and nonrefundable license fee is $50.

CHAPTER 61. CRIMES AND THEIR PUNISHMENT.

ARTICLE 8. CRIMES AGAINST CHASTITY, MORALITY
AND DECENCY.

§61-8-27. Unlawful admission of children to dance house, etc.;
penalty.

Any proprietor or any person in charge of a dance house,
concert saloon, theater, museum, or similar place of amusement, or
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other place, where wines or spirituous or malt liquors are sold or
given away, or any place of entertainment injurious to health or
morals who admits or permits to remain therein any minor under
the age of 18 years, unless accompanied by his or her parent or
guardian, is guilty of a misdemeanor and, upon conviction thereof,
shall be punished by a fine not exceeding $200: Provided, That
there is exemption from this prohibition for: (a) A private bakery,
private cigar shop, private caterer, private club restaurant, private
manufacturer club, private fair and festival, private resort hotel,
private hotel, private golf club, private food truck, private nine-hole
golf course, private tennis club, private wedding venue or barn,
private outdoor dining and private outdoor street dining, private
multi-vendor fair and festival license, private farmers market,
private college sports stadium or coliseum, private professional
sports stadium, and a private multi-sports complex licensed
pursuant to §60-7-1 et seq. of this code and in compliance with,
§60-7-2(6)(iv), §60-7-2(7)(D), §60-7-2(8)(I), §60-7-2(10)(L), §60-
7-2(11)(D), §60-7-2(12)(H), §60-7-2(13)(6), §60-7-2(14)(H), 60-
7-2(15)(H), §60-7-2(16)(G), §60-7-2(17)(G), §60-7-2(18)(H),
§60-7-2(19)(H), §60-7-2(20)(H), §60-7-2(21)(L), §60-7-2(22)(H),
§60-7-2(23)(H),  §60-7-224)(H),  §60-7-2(25)(H),  §60-7-
8c(b)(14), §60-7-8d, §60-7-8g(c)(15), and §60-8-32a of this code;
or (b) a private club with more than 1,000 members that is in good
standing with the Alcohol Beverage Control Commissioner, that
has been approved by the Alcohol Beverage Control
Commissioner; and which has designated certain seating areas on
its licensed premises as nonalcoholic liquor and nonintoxicating
beer areas, as noted in the licensee's floorplan, by using a
mandatory carding or identification program by which all members
or guests being served or sold alcoholic liquors, nonintoxicating
beer or nonintoxicating craft beer are asked and required to provide
their proper identification to verify their identity and further that
they are of legal drinking age, 21 years of age or older, prior to each
sale or service of alcoholic liquors, nonintoxicating beer or
nonintoxicating craft beer.;

And,
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By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 534—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto two
new sections, designated §8-12-26 and §8-12-27; to amend and
reenact §11-16-3, §11-16-6, §11-16-6a, §11-16-6d, §11-16-6f,
§11-16-8, §11-16-9 of said code; to amend and reenact §60-3A-3a,
and §60-3A-8 of said code; to amend and reenact §60-4-3a and
§60-4-3b of said code; to amend and reenact §60-7-2, §60-7-2a,
§60-7-6, and §60-7-8a of said code; to amend said code by adding
thereto a new section designated §60-7-8g; to amend said code by
adding thereto a new section, designated §60-8-6g; to amend and
reenact §60-8A-5 of said code; and to amend and reenact §61-8-27
of said code; all relating to nonintoxicating beer, nonintoxicating
craft beer, hard cider, wine, and liquor license requirements;
defining terms; authorizing municipalities to create private outdoor
designated areas by ordnances; creating special permit for Class A
licensees who apply to be qualified permit holders to operate in
private outdoor designated areas, setting forth requirements, and
setting fees; providing municipalities may not impose additional
license fees on any state licensee; promoting tourism in the state by
permitting authorized brewers, resident brewers, wineries, farm
wineries, distilleries, mini-distilleries, and micro-distilleries a
limited off-site retail privilege for off-premises consumption sales
for nonintoxicating beer manufactured by them and permitting
limited complimentary samples at private fair and festivals;
providing requirements for the conduct of the sales at private fairs
and festivals; requiring payment of taxes, fees and markups, and no
license fee; clarifying the nonintoxicating beer growler
requirements for contents and sealing; allowing brewer and
resident brewer to have additional places of manufacture under one
license and based on manufacturing volume capacity; reducing fees
and limiting additional places of manufacture under one license;
forbidding the commissioner from considering licenses in other
state as a criterion when evaluating applications for licensure in
this state; providing that any applicant for licensure in this state
must meet all requirements, must be in good standing in all other
states and must never had a license revoked in any other state in
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which it is licensed; providing, that persons licensed as resident
brewers in this state are limited to producing 25,000 barrels of non-
intoxicating beer and limited to self-distribution rights of 10,000
barrels of non-intoxicating beer; providing that such production
and distribution limits shall apply, in the aggregate, whether
produced in another state or West Virginia, as to all non-
intoxicating beer produced by a person licensed as a resident
brewer in West Virginia; providing a licensed brewer or resident
brewer may enter into contract brewing services agreements with
another licensed brewer or resident brewer with its principal place
of business and manufacture located in the State of West Virginia
for purposes of sharing brewing equipment or facilities as part of
the manufacture of nonintoxicating beer or nonintoxicating craft
beer; requiring any such contract brewing services agreement shall
be provided to the West Virginia Alcohol Beverage and Control
Administration and contain enumerated terms and conditions:
removing limit on nonintoxicating beer or nonintoxicating craft
beer which may be included with an order, sale or delivery of
multiple meals; allowing commissioner to refuse a license if
applicant or manager is not a suitable applicant; increasing number
and size of liquor samples that are permitted; requiring manager to
be suitable applicant and of good moral character; reducing and
modifying food inventory required for private cigar shop, private
club bars, private food truck, private manufacturer club, private
hotel, private resort hotel, private farmers market in a private club
restaurant, private multi-sport complex, and private food court;
allowing a private manufacturer club to have operating food truck
or other portable kitchen in lieu of on-premises food preparation
facilities; removing acreage requirement for private wedding venue
or barn license; clarifying nonintoxicating beer license
requirements for persons, fairs and festivals; clarifying retail liquor
outlet license requirements for applicants; clarifying that the statute
applying to distilleries and mini-distilleries also applies to micro-
distilleries; clarifying manufacturing limitations on distilleries,
mini-distilleries, and micro distilleries; permitting dually licensed
events, and a license fee; creating a private coliseum or center
license and specifying license requirements; authorizing private
coliseum or center license to conduct a temporary event in
conjunction with a private fair and festival licensee and setting
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forth requirements; setting fees; creating a private food court
license and specifying license requirements; clarifying dual
licensing requirements and authorization for private fair and
festivals, requirements, and no license fee; permitting private fairs
and festivals to conduct on-premises consumption sales with
certain requirements; permitting private fairs and festivals to allow
authorized brewers, resident brewers, wineries, farm wineries,
distilleries, mini-distilleries, and micro-distilleries to conduct
limited off-premises consumption retail sales with certain
requirements from the private fair and festival's licensed premises;
permitting a private wine restaurant to operate a separately licensed
but connected wine specialty shop; clarifying unlawful admission
to dance hall; and exempting permit holder operating a private
outdoor designated area, private coliseum or center licensee, or
private food court from prohibition on admitting persons under the
age of 18.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Senate Bill 534, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Barrett, Boley,
Caputo, Clements, Hamilton, Hunt, Maroney, Martin, Nelson,
Oliverio, Phillips, Plymale, Queen, Rucker, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—25.

The nays were: Azinger, Chapman, Deeds, Grady, Karnes,
Maynard, Roberts, and Smith—S8.

Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 534) passed with its House of Delegates amended
title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.



2023] JOURNAL OF THE SENATE 2881

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, to take effect from passage,
and requested the concurrence of the Senate in the House of
Delegates amendments, as to

Eng. Com. Sub. for Senate Bill 232, Creating study group to
make recommendations regarding diversion of persons with
disabilities from criminal justice system.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking everything after the enacting clause and inserting
in lieu thereof the following:

ARTICLE 6A. COMPETENCY AND CRIMINAL
RESPONSIBILITY OF PERSONS CHARGED OR
CONVICTED OF A CRIME.

§27-6A-12. Development of a strategic plan for a Sequential
Intercept Model to divert adults and juveniles with mental
illness, developmental disabilities, cognitive disabilities,
and substance use disorders away from the criminal justice
system into treatment and to promote continuity of care
and interventions; directing submission of a report to the

Legislature.

(a) The Legislature finds that the state's adult and juvenile
forensic patient populations continue to increase and that the
placement of forensic patients at state health care facilities,
diversion facilities, group homes, transitional living facilities, in
the community, and other settings continues to rapidly escalate.
The Legislature further finds that persons with mental illness,
developmental disabilities, cognitive disabilities, and/or substance
use disorder may be overrepresented in the criminal justice system,
and many of these people might not present a danger to the public
if they could participate in a functioning community behavioral
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health continuum of care. The Legislature further finds that the
increasing_adult and juvenile forensic patient populations, the
placement and treatment of adult and juvenile forensic patients, and
the release of persons with mental illness, developmental
disabilities, and other disabilities creates significant clinical, public
safety, staffing, and fiscal needs and burdens for the judiciary, law
enforcement, state health care facilities, correctional facilities,
behavioral health professionals, hospitals, and the public. The
Legislature further finds that there is a need for improved
coordination among the Department of Health and Human
Resources, the Division of Corrections and Rehabilitation, and the
Division of Rehabilitation Services to promote the identification,
safe discharge, and effective community intervention and
placement of persons who suffer from mental illness, a
developmental disability, a cognitive disability, and/or substance
use disorder. The Legislature further finds that there is a need to
develop functional standards and protocols for the identification,
management, qualified assessment, and treatment of adult and
juvenile forensic patients.

(b) The Chairman of the Dangerousness Assessment Advisory
Board (DAAB) shall convene a multi-disciplinary study group of
the following persons:

(1) The Statewide Forensic Clinical Director:

(2) The Statewide Forensic Coordinator:

(3) The two forensic psychiatrists who are members of the
board;

(4) The two psychologists who are members of the board:

(5) The Director of the Office of Drug Control Policy:

(6) A designee of the Supreme Court of Appeals:

(7) A designee of the Bureau of Children and Families with
experience in juvenile forensic matters;
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(8) A designee of the Division of Corrections and
Rehabilitation:

(9) A designee of the Division of Rehabilitation Services:

(10) A designee of the Prosecuting Attorneys Institute:;

(11) A designee of the Public Defender Services:

(12) A designee of the West Virginia Behavioral Healthcare
Providers Association who is a licensed clinician with forensic
patient experience:

(13) A designee of the West Virginia Hospital Association:

(14) A designee of the West Virginia Housing Development
Fund;

(15) A designee of Disability Rights of West Virginia;

(16) A designee of the West Virginia Sheriff's Association;

(17) A designee of the Juvenile Justice Commission; and

(18) A designee of the West Virginia University Center for
Excellence in Disabilities.

(c¢) The purpose of the multi-disciplinary study group is to
provide opinion, guidance, and informed objective expertise to the
Legislature regarding each of the following areas:

(1) The development and implementation of a Sequential
Intercept Model to divert adults and juveniles with mental illness,
developmental disabilities, cognitive disabilities, and/or substance
use disorders away from the criminal justice system and into
community-based treatment or other settings where appropriate;

(2) The review and recommendation of standards and protocols
for the evaluation, treatment, management, and stabilization of
adult and juvenile forensic patients;
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(3) A recommendation regarding standards and protocols to
promote continuity of care and interventions for adult and juvenile
forensic patients and inmates released from correctional facilities:

(4) The recommendation of a model to coordinate services and
interventions _among_the Department of Health and Human
Resources, the Division of Corrections and Rehabilitation, the
Division of Rehabilitation Services, behavioral healthcare
providers, law enforcement, and the court system to facilitate the
appropriate diversion, identification, evaluation, assessment,
management, and placement of adults and juveniles who suffer
from mental illness, a development disability, a cognitive
disability, and/or substance use disorder to ensure public safety and
the effective clinical management of such persons;

(5) The identification of potential funding sources and the
scope of resources needed for the implementation of the study
group's recommendations; and

(6) Any other issues related to addressing the Legislature's
findings.

(d) The provisions of §6-9A-1 et seq. and §29B-1-1 et seq. of
this code are inapplicable to the operation of the study group.

(e) The written recommendations of the study group shall be
submitted to the President of the Senate and the Speaker of the
House of Delegates on or before November 30, 2023.

(f) Each member of the multi-disciplinary study group whose
regular salary is not paid by the State of West Virginia shall be paid
the same compensation and expense reimbursement that is paid to
members of the Legislature for their interim duties as
recommended by the Citizens Legislative Compensation
Commission and authorized by law for each day or portion thereof
engaged in the discharge of official duties. Reimbursement for
expenses shall not be made, except upon an itemized account,
properly certified by the members of the study group. All
reimbursement for expenses shall be paid out of the State Treasury
upon a requisition upon the State Auditor.;
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And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 232—A Bill to amend the
Code of West Virginia, 1931, as amended, by adding thereto a new
section, designated §27-6A-12, relating to creating a multi-
disciplinary study group to make recommendations regarding the
diversion of persons with mental illness, developmental
disabilities, cognitive disabilities, substance abuse problems, and
other disabilities from the criminal justice system; setting forth
findings; listing the membership makeup of the study group;
promoting appropriate interventions and placements for inmates
and persons with disabilities; developing a plan to coordinate care,
treatment, and placement for persons with disabilities in the
criminal justice system and in the community; directing a report be
made to Legislature on or before November 30, 2023; and
authorizing per diem expenses for nongovernmental members.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Senate Bill 232, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.
Absent: Jeffries—I1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 232) passed with its House of Delegates amended
title.
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Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Karnes, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—33.

The nays were: None.
Absent: Jeffries—1.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 232) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Senate Bill 240, Requiring state board of examination or
registration proceedings to be open to public inspection.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page 1 by striking everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 1. GENERAL PROVISIONS APPLICABLE TO
ALL STATE BOARDS OF EXAMINATION OR
REGISTRATION REFERRED TO IN CHAPTER.
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§30-1-12. Record of proceedings; register of applicants;
certified copies of records prima facie evidence; report to
Governor and Legislature; public access.

(a) The secretary of every board shall keep a record of its
proceedings and a register of all applicants for license or
registration, showing for each the date of his or her application, his
or her name, age, educational and other qualifications, place—of
residenee mailing address, whether an examination was required,
whether the applicant was rejected or a certificate of license or
registration granted, the date of this action, the license or
registration number, all renewals of the license or registration, if
required, and any suspension or revocation thereof. The-books-and

. ¢ the 1 | ghall | blie i . i
reasonable-times;-and-the The books and register, or a copy of any
part thereof, certified by the secretary and attested by the seal of
the board, shall be prima facie evidence of all matters recorded
therein.

(b) The record of the board's proceedings shall be open to
public inspection at all reasonable times and copies provided upon
oral or written request after payment of a reasonable fee, as
determined by the board in accordance with the provisions of
§29B-1-3 of this code.

(c) The register of applicants shall be made available upon
written request on a form prescribed by the board. The form shall
require the requester to provide at least the following information:

(1) Legal identity:

(2) Purpose for which the register is sought:

(3) A telephone number where the requester may be contacted
by the board: and

(4) Whether copies of the register are requested.

If requested, copies of the register shall be provided after
payment of a reasonable fee., as determined by the board in
accordance with the provisions of §29B-1-3 of this code.
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The board may deny a request that the register, or copies
thereof, be made available or provided if it determines, in its
discretion, that the request is made for an improper purpose.

) (d) On or before January 1 of each year in which the
Legislature meets in regular session, the board shall submit to the
Governor and to the Legislature a report of its activities for the
preceding two years, containing the following information for that
period:

(1) The total receipts and disbursements for each year;

(2) A list of amounts received in each year for the following
categories of receipts:

(A) License applications, registrations, and renewals;
(B) Examination fees, if applicable;

(C) Other fees, including late fees, copying charges, and fees
for printed certificates;

(D) Fines or penalties;
(E) Expense reimbursements from disciplinary actions; and

(F) Grants, special appropriations, or other sources of revenue
not from fees;

(3) A list of amounts spent in each year for the following
categories of expenditures:

(A) Personal services;

(B) Board member per diem compensation;
(C) Travel expenses and automobile mileage;
(D) Professional contracts;

(E) Rent;

(F) Office supplies;
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(G) Postage;

(H) Entertainment and hosting;
(I) Insurance; and

(J) Bank costs;

(4) A complete list of the names of all persons newly licensed
or registered,

(5) A table or list showing numbers of licensees or registrants
by West Virginia county of practice or, for out-of-state licensees or
registrants, by state of residence, and by specialty, if appropriate to
the particular profession;

(6) Complaints filed and investigations opened by the board,
with a brief classification of the nature of the complaint, together
with the dates of compliance with the time requirements of §30-1-
5(c) of this code, and the disposition, if any;

(7) In addition to complaints reported under the preceding
subseetion subdivision, complaints resolved and investigations
closed by the board, with a brief classification of the nature of the
complaint, together with the dates of compliance with the time
requirements of §30-1-5(c) of this code, and the disposition, if any;
and

(8) Copies of the agendas for, and minutes of, board and
committee or subcommittee meetings.

The report shall be certified by the president and the secretary
of the board, and a copy of the report shall be filed with the
Secretary of State and with the legislative librarian.

€e) (e) To promote public access, the secretary of every board
shall ensure that the address and telephone number of the board are
included every year in the state government listings of the
Charleston area telephone directory. Every board shall regularky
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el ’ ies_toll_§ ol bers_facsimile_and
computer-based-communieations maintain a website that provides

at least the following information:

(1) Name of each board member;

(2) Names of all board staft:

(3) Contact information for each staff member, including office
telephone number, office location, and office mailing address:

(4) A secure electronic means of contacting each staff member:

(5) The roster of licensed or registered practitioners;

(6) Copies of approved meeting minutes for meeting held
during the preceding vear;

(7) A schedule of regular meeting days for each calendar year;
and

(8) Notice of each upcoming board meeting.

8§30-1-12a. Prohibition against disclosure of personally
identifiable information; exceptions.

(a) Definitions.—

"Personally identifiable information" or "PII" means any
information that identifies, or can be used to identify. locate,
contact, or impersonate a particular individual.

"Sensitive PII" means those elements of PII that must receive
heightened protection due to legal or policy requirements,
including, but not limited to:

(1) Social Security numbers:

(2) Credit card numbers:

(3) Health and medical data;

(4) Driver's License numbers; and
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(5) Individual financial account numbers.

(b) A board may not disclose sensitive PII of applicants,
licensees, registrants, or other individuals except as necessary to
comply with West Virginia or federal law. court order, or

subpoena.

(c) Nothing in this section or section 12 of this article shall
prohibit a board from providing information related to the
qualifications and practice of licensees and registrants on the
board's website, including but not limited to educational and
training qualifications, specialties, and practice addresses.

§30-1-13. Roster of licensed or registered practitioners.

The secretary of every board shall prepare and maintain a
complete roster of the names and-effice-addresses of all persons
licensed, or registered, and practicing in this state the profession or
occupation to which such board relates, arranged alphabetically by
name. and also by the cittes or counties i which their offices are
sttuated: Each board shall make the roster available upon request
to any member of the public and shall also place and maintain the
roster on its website.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Senate Bill 240—A Bill to amend and reenact §30-1-12
of the Code of West Virginia, 1931, as amended; to amend said
code by adding thereto a new section, designated as §30-1-12a; and
to amend and reenact §30-1-13 of said code, all relating to
professional licensing boards' collection and dissemination of
certain records and information; providing for public access to the
record of each board's proceedings; providing for public access to
each board's register of applicants; stating information that must be
provided in order to access the register of applicants; giving each
board discretion to deny requests for the register of applicants;
requiring each board to maintain a website that provides certain
information about the board; defining terms; prohibiting the
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disclosure of sensitive personally identifiable information;
providing that boards shall not be prohibited from providing
information related to the qualifications and practice of licensees
and registrants; providing that certain personal information of
licensed practitioners shall not be disclosed; requiring the roster of
licensed practitioners to be posted on each board's website.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Senate Bill 240, as amended by the House of
Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.
Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. S. B.
240) passed with its House of Delegates amended title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Com. Sub. for Senate Bill 422, Requiring public schools
to publish curriculum online at beginning of each new school year.
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On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page 1, after the enacting clause, by striking out the rest of
the committee substitute and inserting, in lieu thereof, the
following:

ARTICLE 5. COUNTY BOARD OF EDUCATION.

§18-5-27. Requirement to publish curriculum online; Parental
parental right to inspect instructional materials; listing
books on syllabus; right to file complaint.

(a) Each public school shall ensure that the adopted, up-to-date,
county-adopted class curriculum is posted on the school's internet
website at the beginning of each school year or no later than 30
business days after new or revised curriculum is adopted: Provided,
That only students, parents, or guardians of the students shall be
provided the login information to gain access to the online
curriculum.

(1) For purposes of this section, class curriculum shall include
curriculum created pursuant to §18-5A-6 of this code.

(2) The county board of education may provide access, or
authorize access, to the county-adopted class curriculum.

(3) If the public school has no accessible website, the
information shall be posted on the website of the appropriate
county board of education, or website authorized by the state board
of education.

@) (b) Each classroom teacher shall comply with the request of
any parent, custodian, or guardian to inspect additional
instructional materials adopted by the county board pursuant to
§18-2A-10 of this code, supplementary instructional materials that
were not adopted by the county board pursuant to §18-2A-10 of
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this code, and books in the classroom that are available for students
to read, subject to the following:

(1) Only the parent, custodian, or guardian of a child enrolled
in the class may make a request pursuant to this subsection;

(2) The classroom teacher may require that the parent,
custodian, or guardian schedule an appointment in order to inspect
the instructional materials. If the classroom teacher requires an
appointment pursuant to this subdivision, the teacher shall schedule
the appointment within 10 business days of the request of the
parent, custodian, or guardian; and

(3) As part of the inspection and upon request of the parent,
custodian, or guardian, the classroom teacher shall demonstrate
how the instructional material relates to the content standards
adopted by the state board.

) (c) For any class in which reading a book or books will be
required, the classroom teacher shall include the book or books on
a class syllabus. The classroom teacher shall make the syllabus
available to any parent, custodian, or guardian of a child enrolled
in the class upon request.

te) (d) Any parent, custodian, or guardian may file a complaint
with the county superintendent, on a form developed and provided
by the county superintendent, if the classroom teacher fails to
comply with any provision of this section. If the complaint is not
resolved by the county superintendent within seven business days,
the parent, custodian, or guardian may file a complaint with the
State Superintendent or his or her designee. The State
Superintendent shall make a form available for parents to file a
complaint pursuant to this subsection.

) (e) By September 1 of each year, each county
superintendent shall report to the State Superintendent the number
of complaints filed with him or her the previous school year. The
State Superintendent, annually by October 1, shall report to the
Legislative Oversight Commission on Education Accountability
the number of complaints filed during the previous school year.
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The report shall include the number of complaints filed statewide
and by county.

te) (f) For purposes of this section, "parent" means a parent
who has some allocation of physical custody of the child or who
has some share of joint decision-making authority for the child. For
purposes of this section, "custodian" means a person who has some
allocation of physical custody of the child or who has provided to
the school written permission of a parent to have access to the
information contemplated by this section. For purposes of this
section, "guardian" means a person other than a parent or custodian
who, pursuant to a court order, acts in loco parentis for the child.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 422—A Bill to amend and
reenact §18-5-27 of the Code of West Virginia, 1931, as amended,
all relating to publishing county board curriculum; requiring public
schools to post county-adopted curriculum online and establishing
deadlines therefore; providing that only students, parents, or
guardians have access to online curriculum; defining term;
allowing county board to provide access to county-adopted
curriculum; and providing that if a public school does not have a
website, the information shall be posted on county board website
or website authorized by state board.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Senate Bill 422, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Hamilton, Hunt,
Karnes, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.



2896 JOURNAL OF THE SENATE [March 11

The nays were: Grady—1.
Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 422) passed with its House of Delegates amended
title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body to the title of the bill,
passage as amended, to take effect July 1, 2023, and requested the
concurrence of the Senate in the House of Delegates amendment,
asto

Eng. Senate Bill 446, Removing methanol and methanol fuel
from definition of special fuel.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendment to the title of
the bill was reported by the Clerk:

Eng. Senate Bill 446—A Bill to amend and reenact §11-14C-
2 of the Code of West Virginia, 1931, as amended, relating to
removing methanol and methanol fuel from the definition of
special fuel.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendment to the title of the bill.

Engrossed Senate Bill 446, as amended by the House of
Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
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Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.
Absent: Jeffries—I1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. S. B.
446) passed with its House of Delegates amended title.

Senator Takubo moved that the bill take effect July 1, 2023.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Karnes, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—33.

The nays were: None.
Absent: Jeffries—I1.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. S. B.
446) takes effect July 1, 2023.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended, and
requested the concurrence of the Senate in the House of Delegates
amendment, as to

Eng. Com. Sub. for Senate Bill 468, Continuing Cabwaylingo
State Forest Trail System.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.
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The following House of Delegates amendment to the bill was
reported by the Clerk:

On page 1, section 3a, lines 15 through 19, by striking the new
language in lines 15 through 19 and inserting in lieu thereof the
following:

"The Parks and Recreation Section of the Division of Natural
Resources is prohibited from establishing any additional ATV,
ORYV, or UTV trail systems within state parks and state forests:
Provided, That the Director of the Division of Natural Resources
shall have the authority to authorize the development and use of
certain connector trails, roads, and parking areas from private
systems, including, without limitation, the Hatfield-McCoy
systems, solely for the purpose of providing access to state park
and state forest recreational facilities and lodging by ATV, ORV,
and UTV trail system users."

Senator Takubo moved that the Senate concurred in the House
of Delegates amendment to the bill.

Following discussion,

The question being on the adoption of Senator Takubo's
aforestated motion, the same was put and prevailed.

Engrossed Committee Substitute for Senate Bill 468, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—32.

The nays were: Rucker—1.

Absent: Jeffries—1.
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So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 468) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body to the title of the bill,
passage as amended, and requested the concurrence of the Senate
in the House of Delegates amendment, as to

Eng. Senate Bill 488, Aligning state and federal accreditation
rules.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendment to the title of
the bill was reported by the Clerk:

Eng. Senate Bill 488—A Bill to amend and reenact §18B-4-7
of the Code of West Virginia, 1931, as amended; and to amend said
code by adding thereto a new section, designated §18B-4-7a, all
relating to aligning state and federal accreditation rules; requiring
the Higher Education Policy Commission, the Council for
Community and Technical College Education and the institutional
governing boards of the exempted schools to regularly update their
rules regarding accreditation to conform to federal regulations;
requiring the council, commission, and governing boards to
promulgate rules, by December 31, 2023, to permit institutions to
choose to pursue accreditation with a recognized accreditor;
making findings; requiring the council, commission, and governing
boards to amend their regulations regarding accreditation by
December 31, 2023; and providing that any regulations that imply
or state that certain accreditors must be used are incorrect and must
be amended.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendment to the title of the bill.
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Engrossed Senate Bill 488, as amended by the House of
Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.
Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. S. B.
488) passed with its House of Delegates amended title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body to the title of the bill,
passage as amended, to take effect from passage, and requested the
concurrence of the Senate in the House of Delegates amendment,
as to

Eng. Com. Sub. for Com. Sub. for Senate Bill 543,
Authorizing rule-making changes to terms, procedures and
reporting duties in higher education.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendment to the title of
the bill was reported by the Clerk:

Eng. Com. Sub. for Com. Sub. for Senate Bill 543—A Bill
to amend and reenact §29A-3A-1 and §29A-3A-2 of the Code of
West Virginia, 1931, as amended; to amend said code by adding
thereto a new section, designated §29A-3A-2a; to amend and
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reenact §29A-3A-3, §29A-3A-4, §29A-3A-5, §29A-3A-6, §29A-
3A-7, §29A-3A-8, §29A-3A-9, §29A-3A-10, §29A-3A-11, §29A-
3A-11a, §29A-3A-12, §29A-3A-13, §29A-3A-14, §29A-3A-15,
§29A-3A-16, §29A-3A-16a, §29A-3A-17, §29A-3A-18, and
§29A-3A-20, all relating to higher education and school building
authority rule-making authority; revising definitions; requiring all
sections of rule to be filed when proposing an amendment to an
existing rule; requiring rule to be accompanied by note of
explanation; requiring agency proposing to repeal a rule to file the
rule in its entirety with the provisions of the rule struck through;
making provisions applicable to procedural and interpretive rules
applicable to legislative exempt rules; allowing an agency to hold
a public hearing, schedule a public comment period, or both;
requiring agency to respond to public comments and explain the
reasoning for comments being incorporated or not incorporated
into the rule; reducing time period for filing of notices of hearings
for receiving public comment on a proposed rule; allowing repeal
of a legislative exempt, procedural, or interpretive rule by filing
notice of repeal with the Secretary of State; establishing timelimit
for filing of notice of approval with the Secretary of State and the
Legislative Oversight Commission on Education Accountability
(LOCEA); requiring LOCEA make a continuing investigation,
study, and review of the practices, policies, and procedures of the
State Board of Education; requiring electronic submission of
agency-approved rule to LOCEA; requiring electronic filing of
notice of approval in the State Register; adding to information that
electronic copies of the proposed legislative rule is to include;
modifying topics LOCEA's review of a proposed legislative rule is
to include; modifying LOCEA's options in making
recommendations to the Legislature after reviewing a legislative
rule; requiring bill authorizing legislative rule to incorporate the
amendments recommended by LOCEA; modifying date after
which proposed legislative rules submitted to LOCEA can be
withheld from its report to the clerk of the respective houses;
modifying provisions pertaining to bills of authorization; removing
provisions pertaining to computation of dates; allowing
disapproval of rules not approved or acted upon by the Legislature;
requiring Secretary of State to publish an authorized and
promulgated legislative rule in the Code of State Rules; adding to
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information that must be filed with emergency rules in the State
Register; providing for effective date for emergency rule and
amendment to emergency rule; requiring the agency to file a copy
of the emergency rule and the required statement with the Secretary
of State and LOCEA; reducing time periods the agency has for
filing a notice of public hearing on a proposed emergency rule and
for filing the proposed emergency rule with LOCEA; removing
provision pertaining to emergency legislative rules currently in
effect; making certain provisions pertaining to filing an emergency
rule and disapproval of an emergency rule applicable to filing an
amendment to an emergency rule and disapproval of an emergency
rule; modifying provisions pertaining to LOCEA's review of
procedural rules, interpretive rules, or existing legislative rules;
providing for prior rules to remain in full force and effect;
modifying required sunset date; specifying procedure for renewing
legislative rule; and requiring Secretary of State to file a notice of
sunset in the State Register within 30 days following expiration of
a legislative rule.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendment to the title of the bill.

Engrossed Committee Substitute for Committee Substitute for
Senate Bill 543, as amended by the House of Delegates, was then
put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.
Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
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Sub. for Com. Sub. for S. B. 543) passed with its House of
Delegates amended title.

Senator Takubo moved that the bill take effect from passage.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Karnes, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—33.

The nays were: None.
Absent: Jeffries—1.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for Com. Sub. for S. B. 543) takes effect from passage.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Senate Bill 544, Increasing power purchase agreement
cap.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking out everything after the enacting clause and
inserting in lieu thereof the following:
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ARTICLE 2. POWERS AND DUTIES OF PUBLIC SERVICE
COMMISSION.

§24-2-1. Jurisdiction of commission; waiver of jurisdiction.

(a) The jurisdiction of the commission extends to all public
utilities in this state and includes any utility engaged in any of the
following public services:

(1) Common carriage of passengers or goods, whether by air,
railroad, street railroad, motor, or otherwise, by express or
otherwise, by land, water, or air, whether wholly or partly by land,
water, or air;

(2) Transportation of oil, gas, or water by pipeline;

(3) Transportation of coal and its derivatives and all mixtures
and combinations thereof with other substances by pipeline;

(4) Sleeping car or parlor car services;
(5) Transmission of messages by telephone, telegraph, or radio;

(6) Generation and transmission of electrical energy by
hydroelectric or other utilities for service to the public, whether
directly or through a distributing utility;

(7) Supplying water, gas, or electricity by municipalities or
others: Provided, That natural gas producers who provide natural
gas service to not more than 25 residential customers are exempt
from the jurisdiction of the commission with regard to the
provisions of the residential service: Provided, however, That upon
request of any of the customers of the natural gas producers, the
commission may, upon good cause being shown, exercise authority
as the commission may consider appropriate over the operation,
rates, and charges of the producer and for the length of time
determined proper by the commission: Provided further, That the
provision of a solar photovoltaic energy facility located on and
designed to meet only the electrical needs of the premises of a retail
electric customer, the output of which is subject to a power
purchase agreement (PPAs) with the retail electric customer, shall
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not constitute a public service, subject to the following conditions
and limitations:

(1) PPAs must be 11 point font or larger.

(i1) The aggregate of all PPAs and net metering arrangements
in the state for any utility shall not exceed three percent of the
utility's aggregate customer peak demand in the state during the
previous year;

(ii1) There shall be individual customer on-site generator limits
of designing the photovoltaic energy facility to meet only the
electrical needs of the premises of the retail electric customer and
which in no case shall exceed 25 50kW for residential customers,
5006 1,000 kW for commercial customers, and 2,000 kW for
industrial customers;

(iv) Customers who enter into PPAs relating to photovoltaic
facilities are to notify the utility of its intent to enter into a
transaction. In response, the utility shall notify within 30 days if
any of the caps have been reached. If the utility does not respond
within 30 days, the generator may proceed and the caps will be
presumed not to have been reached; and

(v) The Public Service Commission may promulgate rules to
govern and implement the provisions of interconnections for PPAs,
except the PSC does not have authority over the power rates for the
arrangements between the on-site generator and the customer;

(8) Sewer systems servicing 25 or more persons or firms other
than the owner of the sewer systems: Provided, That if a public
utility other than a political subdivision intends to provide sewer
service by an innovative, alternative method, as defined by the
federal Environmental Protection Agency, the innovative,
alternative method is a public utility function and subject to the
jurisdiction of the Public Service Commission, regardless of the
number of customers served by the innovative, alternative method;

(9) Any public service district created under the provisions of
§16-13A-1 et seq. of this code, except that the Public Service
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Commission has no jurisdiction over the provision of stormwater
services by a public service district;

(10) Toll bridges located more than five miles from a toll-free
bridge which crosses the same body of water or obstacle, wharves,
ferries; solid waste facilities; and

(11) Any other public service.

(b) The jurisdiction of the commission over political
subdivisions of this state providing separate or combined water
and/or sewer services and having at least 4,500 customers and
annual combined gross revenues of $3 million or more that are
political subdivisions of the state is limited to:

(1) General supervision of public utilities, as granted and
described in §24-2-5 of this code;

(2) Regulation of measurements, practices, acts, or services, as
granted and described in §24-2-7 of this code;

(3) Regulation of a system of accounts to be kept by a public
utility that is a political subdivision of the state, as granted and
described in §24-2-8 of this code;

(4) Submission of information to the commission regarding
rates, tolls, charges, or practices, as granted and described in §24-
2-9 of this code;

(5) Authority to subpoena witnesses, take testimony, and
administer oaths to any witness in any proceeding before or
conducted by the commission, as granted and described in §24-2-
10 of this code; and

(6) Investigation and resolution of disputes between a political
subdivision of the state providing wholesale water and/or
wastewater treatment or other services, whether by contract or
through a tariff, and its customer or customers, including, but not
limited to, rates, fees, and charges, service areas and contested
utility combinations: Provided, That any request for an
investigation related to a dispute that is based on the act or omission
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of the political subdivision shall be filed within 30 days of the act
or omission of the political subdivision and the commission shall
resolve the dispute within 120 days of filing. The 120-day period
for resolution of the dispute may be tolled by the commission until
the necessary information showing the basis of the rates, fees, and
charges or other information required by the commission is filed:
Provided, however, That the disputed rates, fees, and charges fixed
by the political subdivision providing separate or combined water
and/or sewer services shall remain in full force and effect until set
aside, altered or, amended by the commission in an order to be
followed in the future.

(7) Customers of water and sewer utilities operated by a
political subdivision of the state may bring formal or informal
complaints regarding the commission's exercise of the powers
enumerated in this section and the commission shall resolve these
complaints: Provided, That any formal complaint filed under this
section that is based on the act or omission of the political
subdivision shall be filed within 30 days of the act or omission
complained of and the commission shall resolve the complaint
within 180 days of filing. The 180-day period for resolution of the
dispute may be tolled by the commission until the necessary
information showing the basis of the matter complained of is filed
by the political subdivision: Provided, however, That whenever the
commission finds any regulations, measurements, practices, acts,
or service to be unjust, unreasonable, insufficient, or unjustly
discriminatory, or otherwise in violation of any provisions of this
chapter, or finds that any service is inadequate, or that any service
which is demanded cannot be reasonably obtained, the commission
shall determine and declare, and by order fix reasonable
measurement, regulations, acts, practices or services, to be
furnished, imposed, observed, and followed in lieu of those found
to be unjust, unreasonable, insufficient, or unjustly discriminatory,
inadequate, or otherwise in violation of this chapter, and shall make
an order that is just and reasonable: Provided further, That if the
matter complained of would affect rates, fees, and charges fixed by
the political subdivision providing separate or combined water
and/or sewer services, the rates, fees, or charges shall remain in full
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force and effect until set aside, altered, or amended by the
commission in an order to be followed in the future.

(8) If a political subdivision has a deficiency in either its bond
revenue or bond reserve accounts, or is otherwise in breach of a
bond covenant, any bond holder may petition the Public Service
Commission for any redress that will bring the accounts to current
status or otherwise resolve the breached covenant. The commission
has jurisdiction to fully resolve the alleged deficiency or breach.

(c) The commission may, upon application, waive its
jurisdiction and allow a utility operating in an adjoining state to
provide service in West Virginia when:

(1) An area of West Virginia cannot be practicably and
economically served by a utility licensed to operate within the State
of West Virginia;

(2) The area can be provided with utility service by a utility
which operates in a state adjoining West Virginia;

(3) The utility operating in the adjoining state is regulated by a
regulatory agency or commission of the adjoining state; and

(4) The number of customers to be served is not substantial.
The rates the out-of-state utility charges West Virginia customers
shall be the same as the rate the utility may charge in the adjoining
jurisdiction. The commission, in the case of any such utility, may
revoke its waiver of jurisdiction for good cause.

(d) Any other provisions of this chapter to the contrary
notwithstanding:

(1) An owner or operator of an electric generating facility
located or to be located in this state that has been designated as an
exempt wholesale generator under applicable federal law, or will
be so designated prior to commercial operation of the facility, for
which the facility the owner or operator holds a certificate of public
convenience and necessity issued by the commission on or before
July 1, 2003, is subject to §24-2-11c(e) through §24-2-11c(j) of this
code as if the certificate of public convenience and necessity for
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the facility were a siting certificate issued under §24-2-11c of this
code, and is not otherwise subject to the jurisdiction of the
commission or to the provisions of this chapter with respect to the
facility except for the making or constructing of a material
modification thereof as provided in §24-2-1(d)(5) of this code.

(2) Any person, corporation, or other entity that intends to
construct or construct and operate an electric generating facility to
be located in this state that has been designated as an exempt
wholesale generator under applicable federal law, or will be
designated prior to commercial operation of the facility, for which
facility the owner or operator does not hold a certificate of public
convenience and necessity issued by the commission on or before
July 1, 2003, shall, prior to commencement of construction of the
facility, obtain a siting certificate from the commission pursuant to
the provisions of §24-2-11c of this code in lieu of a certificate of
public convenience and necessity pursuant to the provisions of
§24-2-11 of this code. An owner or operator of an electric
generating facility as is described in this subdivision for which a
siting certificate has been issued by the commission is subject to
§24-2-11c(e) through §24-2-11c¢(j) of this code and is not otherwise
subject to the jurisdiction of the commission or to the provisions of
this chapter with respect to the facility except for the making or
constructing of a material modification thereof as provided in §24-
2-1(d)(5) of this code.

(3) An owner or operator of an electric generating facility
located in this state that had not been designated as an exempt
wholesale generator under applicable federal law prior to
commercial operation of the facility that generates electric energy
solely for sale at retail outside this state or solely for sale at
wholesale in accordance with any applicable federal law that
preempts state law or solely for both sales at retail and sales at
wholesale and that had been constructed and had engaged in
commercial operation on or before July 1, 2003, is not subject to
the jurisdiction of the commission or to the provisions of this
chapter with respect to the facility, regardless of whether the
facility subsequent to its construction has been or will be
designated as an exempt wholesale generator under applicable
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federal law: Provided, That the owner or operator is subject to §24-
2-1(d)(5) of this code if a material modification of the facility is
made or constructed.

(4) Any person, corporation, or other entity that intends to
construct or construct and operate an electric generating facility to
be located in this state that has not been or will not be designated
as an exempt wholesale generator under applicable federal law
prior to commercial operation of the facility that will generate
electric energy solely for sale at retail outside this state or solely
for sale at wholesale in accordance with any applicable federal law
that preempts state law or solely for both sales at retail and sales at
wholesale and that had not been constructed and had not been
engaged in commercial operation on or before July 1, 2003, shall,
prior to commencement of construction of the facility, obtain a
siting certificate from the commission pursuant to the provisions of
§24-2-11c of this code in lieu of a certificate of public convenience
and necessity pursuant to the provisions of §24-2-11 of this code.
An owner or operator of an electric generating facility as is
described in this subdivision for which a siting certificate has been
issued by the commission is subject to §24-2-11c(e) through §24-
2-11c¢(j) of this code, and is not otherwise subject to the jurisdiction
of the commission or to the provisions of this chapter with respect
to the facility except for the making or constructing of a material
modification thereof as provided in §24-2-1(d)(5) of this code.

(5) An owner or operator of an electric generating facility
described in this subsection shall, before making or constructing a
material modification of the facility that is not within the terms of
any certificate of public convenience and necessity or siting
certificate previously issued for the facility or an earlier material
modification thereof, obtain a siting certificate for the modification
from the commission pursuant to the provisions of §24-2-11c of
this code, in lieu of a certificate of public convenience and
necessity for the modification pursuant to the provisions of §24-2-
11 of this code and, except for the provisions of §24-2-11c¢ of this
code, is not otherwise subject to the jurisdiction of the commission
or to the provisions of this chapter with respect to the modification.
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(6) The commission shall consider an application for a
certificate of public convenience and necessity filed pursuant to
§24-2-11 of this code, to construct an electric generating facility
described in this subsection or to make or construct a material
modification of the electric generating facility as an application for
a siting certificate pursuant to §24-2-11c¢ of this code if the
application for the certificate of public convenience and necessity
was filed with the commission prior to July 1, 2003, and if the
commission has not issued a final order as of that date.

(7) The limitations on the jurisdiction of the commission over,
and on the applicability of the provisions of this chapter to, the
owner or operator of an electric generating facility as imposed by
and described in this subsection do not affect or limit the
commission's jurisdiction over contracts or arrangements between
the owner or operator of the facility and any affiliated public utility
subject to the provisions of this chapter.

() The commission does not have jurisdiction of Internet
protocol-enabled service or voice-over Internet protocol-enabled
service. As used in this subsection:

(1) "Internet protocol-enabled service" means any service,
capability, functionality, or application provided using Internet
protocol, or any successor protocol, that enables an end user to send
or receive a communication in Internet protocol format, or any
successor format, regardless of whether the communication is
voice, data, or video.

(2) "Voice-over Internet protocol service" means any service
that:

(1) Enables real-time, two-way voice communications that
originate or terminate from the user's location using Internet
protocol or a successor protocol; and

(i1) Uses a broadband connection from the user's location.

(3) The term "voice-over Internet protocol service" includes
any service that permits users to receive calls that originate on the
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public-switched telephone network and to terminate calls on the
public-switched telephone network.

(f) Notwithstanding any other provisions of this article, the
commission does not have jurisdiction to review or approve any
transaction involving a telephone company otherwise subject to
§24-2-12 and §24-2-12a of this code, if all entities involved in the
transaction are under common ownership.

(g) The Legislature finds that the rates, fees, charges, and
ratemaking of municipal power systems are most fairly and
effectively regulated by the local governing body. Therefore,
notwithstanding any other provisions of this article, the
commission does not have jurisdiction over the setting or
adjustment of rates, fees, and charges of municipal power systems.
Further, the jurisdiction of the Public Service Commission over
municipal power systems is limited to that granted specifically in
this code.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Senate Bill 544—A Bill to amend and reenact §24-2-1 of
the Code of West Virginia, 1931 as amended, relating to increasing
the power purchase agreement (PPA) cap from 25 kW to 50kW for
residential customers and from 500 kW to 1,000 kW for
commercial customers.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Senate Bill 544, as amended by the House of
Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Clements, Deeds, Grady, Hamilton, Hunt, Martin,
Maynard, Nelson, Oliverio, Phillips, Plymale, Queen, Roberts,
Rucker, Smith, Stover, Stuart, Swope, Takubo, Tarr, Taylor,
Trump, Weld, Woelfel, Woodrum, and Blair (Mr. President)—29.
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The nays were: Caputo, Chapman, Karnes, and Maroney—4.
Absent: Jeffries—I1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. S. B.
544) passed with its House of Delegates amended title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended, and
requested the concurrence of the Senate in the House of Delegates
amendments, as to

Eng. Com. Sub. for Senate Bill 548, Clarifying what parties
can redeem delinquent property and limiting those entitled to bid.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page 7, section 45, beginning on line 31, by striking
subdivision 2 in its entirety and inserting a new subdivision 2 to
read as follows:

"(2) At the time of registration is delinquent in the payment of
real property tax, for which registrant is the most recent owner of
record, to any county in this state;" and renumbering the remaining
subdivisions accordingly;

Beginning on page 7, section 45, after line 32, by inserting a
new subdivision 3 to read as follows:

"(3) Has a history of noncompliance with code enforcement
violations issued by a county or municipality pursuant to §7-1-3ff
and §8-12-16 of this code; and" and renumbering the remaining
subdivisions accordingly;
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On page 11, section 48, beginning on line 21, by striking
subdivision 2 in its entirety and inserting a new subdivision 2 to
read as follows:

"(2) At the time of registration is delinquent in the payment of
real property tax, for which registrant is the most recent owner of
record, to any county in this state;" and renumbering the remaining
subdivisions accordingly;

And,

Beginning on page 11, section 48, after line 22, by inserting a
new subdivision 3 to read as follows:

"(3) Has a history of noncompliance with code enforcement
violations issued by a county or municipality pursuant to §7-1-3ff
and §8-12-16 of this code; and;" and renumbering the remaining
subdivisions accordingly;

On page 7, section 45, line 27, Striking the period after "office"
and inserting in lieu thereof "or complete and execute a notarized
affidavit affirming that they meet the requirements set forth in this
Article on the day of the sale.";

And,

On page 8, section 45, lines 32, 33-34 by inserting "and" after
"state;" and removing lines 33 and 34 in their entirety and
renumbering accordingly;

And,

On page 11, section 48, lines 22, 23-24 by inserting "and" after
"state;" and removing lines 23 and 24 in their entirety and
renumbering appropriately;

And,

On page 11, line 16, by inserting following: "Provided,
However, That instead of the Auditor, a purchaser may engage a
licensed attorney to provide a title examination at his or her own
cost.".
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On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Senate Bill 548, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Clements, Deeds, Grady, Hamilton, Hunt, Karnes,
Martin, Maynard, Nelson, Oliverio, Phillips, Plymale, Queen,
Roberts, Rucker, Smith, Stover, Stuart, Swope, Takubo, Tarr,
Taylor, Trump, Weld, Woelfel, Woodrum, and Blair (Mr.
President)—31.

The nays were: Chapman and Maroney—-2.
Absent: Jeffries—I1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 548) passed with its title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, to take effect July 1, 2023,
and requested the concurrence of the Senate in the House of
Delegates amendments, as to

Eng. Com. Sub. for Com. Sub. for Senate Bill 561, Relating
to administration of WV Drinking Water Treatment Revolving
Fund Act.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page 7, by striking section 7 in its entirety and renumbering
the following section accordingly;
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And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Com. Sub. for Senate Bill 561—A Bill
to repeal §16-13C-1, §16-13C-2, §16-13C-3, §16-13C-4, §16-13C-
5, and §16-13C-6 of the Code of West Virginia, 1931, as amended,
and to amend said code by adding thereto a new article, designated
§22-36-1, §22-36-2, §22-36-3, §22-36-4, §22-36-5, §22-36-6, and
§22-36-7, all relating to the administration of the West Virginia
Drinking Water Treatment Revolving Fund; transferring
administration of Drinking Water Treatment Revolving Fund from
Department of Health and Human Resources to Department of
Environmental Protection; adding provisions relating to review by
Department of Environmental Protection of funded projects and
implementation of mitigation efforts if necessary to protect public
health and the environment; and providing for Department of
Environmental Protection to propose legislative rules.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Committee Substitute for
Senate Bill 561, as amended by the House of Delegates, was then
put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.
Absent: Jeffries—I1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
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Sub. for Com. Sub. for S. B. 561) passed with its House of
Delegates amended title.

Senator Takubo moved that the bill take effect July 1, 2023.

On this question, the yeas were: Azinger, Barrett, Boley,
Caputo, Chapman, Clements, Deeds, Grady, Hamilton, Hunt,
Karnes, Maroney, Martin, Maynard, Nelson, Oliverio, Phillips,
Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart, Swope,
Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum, and Blair
(Mr. President)—33.

The nays were: None.
Absent: Jeffries—1.

So, two thirds of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for Com. Sub. for S. B. 561) takes effect July 1, 2023.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Senate Bill 608, Correcting list of items which are
considered deadly weapons.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking everything after the enacting clause and inserting
in lieu thereof the following:

ARTICLE 7. DANGEROUS WEAPONS.
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§61-7-2. Definitions.
As used in this article, unless the context otherwise requires:
(1) "Antique firearm" means:

(A) Any firearm, including, but not limited to, a firearm with a
match lock, flintlock, percussion cap, or similar type of ignition
system which was manufactured on or before 1898;

(B) Any replica of any firearm described in paragraph (A) of
this subdivision if such replica is not designed or redesigned to use
rimfire or conventional centerfire fixed ammunition which is no
longer manufactured in the United States and which is not readily
available in the ordinary channels of commercial trade; and

(C) Any muzzle-loading rifle, muzzle-loading shotgun, or
muzzle-loading pistol, which is designed to use black powder, or
black powder substitute, and which cannot use fixed ammunition.
For purposes of this subdivision, the term "antique firearm" shall
not include any weapon which includes a firearm frame or receiver,
any firearm which is converted into a muzzle-loading weapon, or
any muzzle-loading weapon which can be readily converted to fire
fixed ammunition by replacing the barrel, bolt, breechblock, or any
combination thereof.

(2) "Blackjack" means a short bludgeon consisting, at the
striking end, of an encased piece of lead or some other heavy
substance and, at the handle end, a strap or springy shaft which
increases the force of impact when a person or object is struck. The
term "blackjack" includes, but is not limited to, a billy, billy club,
sand club, sandbag, or slapjack.

(3) "Concealed" means hidden from ordinary observation so as
to prevent disclosure or recognition. A deadly weapon is concealed
when it is carried on or about the person in such a manner that
another person in the ordinary course of events would not be placed
on notice that the deadly weapon was being carried. For purposes
of concealed handgun licensees, a licensee is considered to be
carrying on or about his or her person while in or on a motor vehicle
if the firearm is located in a storage area in or on the motor vehicle.
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(4) "Controlled substance" has the same meaning as is ascribed
to that term in §60A-1-101(e) of this code.

(5) "Deadly weapon" means an instrument which is designed
to be used to produce serious bodily injury or death or is readily
adaptable to such use. The term "deadly weapon" includes, but is
not limited to, the instruments defined in subdivisions (1) threugh
8).(2). ). (. (8). (9). A0), (A1), (12), (13), (14), and (15),
inclusive, of this section or other deadly weapons of like kind or
character which may be easily concealed on or about the person.
For the purposes of §18A-5-1a of this code and §61-7-11a of this
code, in addition to the definition of "knife" set forth in subdivision
(9) of this subsection, the term "deadly weapon" also includes any
instrument included within the definition of "knife" with a blade of
three and one-half inches or less in length. Additionally, for the
purposes of §18A-5-1a of this code and §61-7-11a of this code, the
term "deadly weapon" includes explosive, chemical, biological,
and radiological materials. Notwithstanding any other provision of
this section, the term "deadly weapon" does not include any item
or material owned by the school or county board, intended for
curricular use, and used by the student at the time of the alleged
offense solely for curricular purposes. The term "deadly weapon"
does not include pepper spray as defined in subdivision (12) of this

subsection when used by any person ever-the-age-of16 solely for
self-defense purposes.

(6) "Drug" has the same meaning as is ascribed to that term in
§60A-1-101(m) of this code.

(7) "Firearm" means any weapon which will expel a projectile
by action of an explosion: Provided, That it does not mean an
antique firearm as defined in subdivision (1) of this subsection
except for the purposes of §48-27-502 of this code.

(8) "Gravity knife" means any knife that has a blade released
from the handle by the force of gravity or the application of
centrifugal force and when released is locked in place by means of
a button, spring, lever, or other locking or catching device.



2920 JOURNAL OF THE SENATE [March 11

(9) "Knife" means an instrument, intended to be used or readily
adaptable to be used as a weapon, consisting of a sharp-edged or
sharp-pointed blade, usually made of steel, attached to a handle
which is capable of inflicting cutting, stabbing, or tearing wounds.
The term "knife" includes, but is not limited to, any dagger, dirk,
poniard, or stiletto, with a blade over three and one-half inches in
length, any switchblade knife or gravity knife, and any other
instrument capable of inflicting cutting, stabbing, or tearing
wounds. A pocket knife with a blade three and one-half inches or
less in length, a hunting or fishing knife carried for hunting, fishing,
sports, or other recreational uses, or a knife designed for use as a
tool or household implement is not included within the term "knife"
as defined in this subdivision unless the knife is knowingly used or
intended to be used to produce serious bodily injury or death.

(10) "Metallic or false knuckles" means a set of finger rings
attached to a transverse piece to be worn over the front of the hand
for use as a weapon and constructed in such a manner that, when
striking another person with the fist or closed hand, considerable
physical damage may be inflicted upon the person who was struck.
The terms "metallic or false knuckles" includes any such
instrument without reference to the metal or other substance or
substances from which the metallic or false knuckles are made.

(11) "Nunchaku" means a flailing instrument consisting of two
or more rigid parts, connected by a chain, cable, rope, or other
nonrigid, flexible, or springy material, constructed in a manner that
allows the rigid parts to swing freely so that one rigid part may be
used as a handle and the other rigid part may be used as the striking
end.

(12) "Pepper spray" means a temporarily disabling aerosol that
is composed partly of capsicum oleoresin and causes irritation,
blinding of the eyes, and inflammation of the nose, throat, and skin
that is intended for self-defense use.

(13) "Pistol" means a short firearm having a chamber which is
integral with the barrel, designed to be aimed and fired by the use
of a single hand.
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(14) "Revolver" means a short fircarm having a cylinder of
several chambers that are brought successively into line with the
barrel to be discharged, designed to be aimed and fired by the use
of a single hand.

(15) "Switchblade knife" means any knife having a spring-
operated blade which opens automatically upon pressure being
applied to a button, catch, or other releasing device in its handle.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Senate Bill 608—A Bill to amend and reenact §61-7-2 of
the Code of West Virginia, 1931, as amended, relating to
dangerous weapons; correcting the partial list of items which are
considered deadly weapons; and removing certain age restrictions
relating to pepper spray.

Senator Takubo moved that the Senate concur in the House of
Delegates amendments to the bill.

Following discussion,

Senator Smith requested a ruling from the Chair as to whether
he should be excused from voting under Rule 43 of the Rules of
the Senate.

The Chair replied that any impact on Senator Smith would be
as a member of a class of persons and that he would be required to
vote.

The question being on the adoption of Senator Takubo's
aforestated motion, the same was put and prevailed.

Engrossed Senate Bill 608, as amended by the House of
Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
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Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.
Absent: Jeffries—I1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. S. B.
608) passed with its House of Delegates amended title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Com. Sub. for Senate Bill 633, Requiring prompt
appearances for persons detained on capiases.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking everything after the enacting clause and inserting
in lieu thereof the following:

ARTICLE 1. PRELIMINARY PROCEDURE.

§62-1-7. Offense arising in other county.
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In all cases where a person is arrested in a county other than
where the indictment or charge is pending, an arraignment shall be
held pursuant to the Rules of Criminal Procedure for Magistrate
Courts in West Virginia. If the person remains incarcerated after
the arraignment, he or she shall be transported to the regional jail
serving the charging county within five days of arrest.

ARTICLE 1C. BAIL

62-1C-17b. Procedures for failure to appear; Failure-to-appear
penalties.

(a) Any person, who, having been released upon his or her
personal recognizance pursuant to §62-1-1a of this code or having
been otherwise admitted to bail and released in accordance with
this article, and who shall willfully and without just cause fail to
appear as and when it may be required of him or her, shall be guilty
of the offense as hereinafter prescribed, and, upon conviction
thereof, shall be punished in the manner hereinafter provided.

(b) If any such person was admitted to bail or released after
being arrested for, charged or convicted of a felony and, shall
thereafter be convicted for a violation of the provisions of
subsection (a) of this section, such persons shall be guilty of a
felony and, shall be fined not more than $5,000 or imprisoned not
less than one nor more than five years, or both such fine and
imprisonment.

(c) If any such person was admitted to bail or released after
being arrested for, charged or convicted of a misdemeanor and,
shall thereafter be convicted for a violation of the provision of
subsection (a) of this section, such persons shall be guilty of a
misdemeanor and, shall be fined not more the $1,000 or confined
in the county jail for not more than one year, or both such fine and
confinement.
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(d) If any such person was admitted to bail or released pending
appearance as a material witness and shall thereafter fail to appear
when and where it shall have been required of him or her, such
persons shall be guilty of a misdemeanor and, upon conviction
thereof, shall be fined not more the $1,000 or confined in the
county jail not more than one year, or both such fine and
confinement.

(e) Any penalty authorized by this section shall be in addition
to any forfeiture authorized or mandated by this article or by any
other provision of law.

(f) If any defendant admitted to bail and released in accordance
with this article fails to appear at a scheduled court appearance, the
court may issue a capias or bench warrant for failure to appear if it
determines that the defendant was provided effective notice of the
court appearance by the court;

(2) For the purposes of this subsection, "effective notice of the
court appearance" means a notice stating the date, time, location,
and purpose of the hearing, transmitted to the defendant or
defendant's counsel, no fewer than 10 days prior to the scheduled
court appearance. The court may waive the 10 day requirement
upon a finding of emergent circumstances.

(h) For purposes of capiases for failure to appear after
indictment, newspaper publication alone does not constitute
effective notice.

(1) Notwithstanding the provisions of subsections (a) through
(d) of this section, where the record does not reflect that the person
failing to appear received effective notice to appear from the court
or where he or she has no documented history of failure to appear,
a court, absent good cause shown, may not issue a capias until no
fewer than 24 hours have elapsed since the failure to appear. If the
defendant voluntarily appears within 24 hours, he or she is not
subject to prosecution under this section.

(1) Nothing in subsection (f) of this section may be construed
to limit a court's ability to issue a capias upon credible information
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of danger to a person or the community, new criminal conduct or a
bail violation other than failure to appear.

(k) Upon the arrest of a defendant pursuant to a capias in the
county in which the indictment or charge is pending, a hearing

pursuant to §62-1C-1a of this code shall be scheduled and held
within five days of the arrest.

(1) Upon the appearance in the county in which the indictment
or charge is pending of a defendant against whom a capias has been
issued the court shall provide written notice to the sheriff for his or
her dissemination to all appropriate law-enforcement agencies, that
the warrant or capias is no longer active and order it to be
immediately removed from all databases.

ARTICLE 2. PRESENTMENTS AND INDICTMENTS
§62-2-17. Delivery of prisoner to court, magistrate or jailer.

(a) An officer who, under a capias from a court, arrests a person
accused of an offense other than murder in the first degree shall
deliver the accused to such court, if sitting, and if such court is not
sitting, the officer shall deliver the accused to a magistrate who
may admit the accused to bail: Provided, That any such bail granted
by a magistrate shall be conditioned upon the appearance by the
accused before the court on the date provided in the capias for such
appearance, or, if no such date is provided in the capias, then such
bail shall be conditioned upon the appearance of the accused on the
next day on which such court is sitting.

(b) No magistrate shall admit to bail any person arrested under
an alias capias.

(c) Bail set by a magistrate may be made and posted before the
magistrate court clerk and the recognizance and record thereof,
together with any money received therefor, shall be forthwith
delivered to the clerk of the circuit court.

(d) An officer who, under a capias from a court, arrests a person
accused of an offense not bailable, or for which bail is not given,
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shall deliver the accused to such court, if sitting, or to the jailer
thereof, who shall receive and imprison him or her.

(e) In all cases where a defendant is arrested and held under a
capias for failure to appear in the county wherein the charge or
charges is pending, and he or she is entitled to admission to bail, an
initial appearance shall be held as soon as practicable, or within
five days whichever is sooner, and bail shall be considered
pursuant to §62-1C-1a of this code.

(f) Upon the appearance of a defendant upon an indictment or
complaint upon which a warrant or capias has been issued, the
court shall provide written notice to the sheriff for his or her
dissemination to all appropriate law-enforcement agencies that the
warrant _or capias is no longer active and order that it be
immediately removed from all databases.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 633—A Bill to amend and
reenact §62-1-7 of the Code of West Virginia, 1931, as amended;
to amend and reenact §62-1C-17b of said code; and to amend and
reenact §62-2-17 of said code, all relating to failure to appear;
requiring compliance with the magistrate court criminal rules;
requiring transport to the regional jail serving the charging county
if an arrest occurs in a county other than the charging county and
the defendant remains incarcerated after the arraignment; requiring
prompt court appearances for persons detained on capiases or
warrants for failure to appear; providing procedures for issuing
bench warrants and capiases for nonappearance at scheduled court
hearings or other proceeding; providing for purposes of capiases
for failure to appear after indictment, that newspaper publication
alone does not constitute effective notice; allowing a grace period
after a failure to appear to allow certain defendants to appear except
in defined circumstances; providing procedures following
execution of bench warrants for nonappearance; providing that in
all cases where a defendant is arrested and held under a capias for
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failure to appear in the county wherein the charge or charges is
pending, and he or she is entitled to admission to bail, an initial
appearance shall be held as soon as practicable, or within five days
whichever is sooner, and bail shall be considered; and requiring
courts to ensure that all inactive warrants and capiases for failure
to appear are removed from law-enforcement databases.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Senate Bill 633, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.
Absent: Jeffries—1.

So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 633) passed with its House of Delegates amended
title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Com. Sub. for Senate Bill 647, Relating to substantiation
of abuse and neglect allegations.
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On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

By striking everything after the enacting clause and inserting
in lieu thereof the following:

ARTICLE 4. COURT ACTIONS.

PART VI. PROCEDURES IN CASES OF CHILD NEGLECT OR
ABUSE.

§49-4-601b. Substantiation by the department of abuse and
neglect; file purging: expungement; exceptions.

(a) Notwithstanding any provision of this code to the contrary,
when the department substantiates an allegation of abuse er and/or
neglect against a person, but there is no judicial finding of abuse er
and/or neglect as a result of the allegation, the department shall
provide written notice of the substantiation to the person by
certified mail, return receipt requested.

(b) The individual person against whom an abuse e+ and/or
neglect allegation has been substantiated, as described in
subsection (a) of this section, has the right to contest the
substantiation by filing a grievance with the board of review of the
department and has the right to appeal the decision of the board of
review to the court, in accordance with the provisions of §29A-5-1
et seq. of this code regarding administrative appeals.

(c) The secretary of the department shall premulgate propose
legislative rules for promulgation in accordance with §29A-3-1 et

seq. of this code, within the applicable time limit to be considered
by the Legislature during its regular session in the year 2021, which
rules shall include, at a minimum:

(1) Provisions for ensuring that an individual against whom the
department has substantiated an allegation of abuse and/or neglect,
but against whom there is no judicial finding of abuse e¢ and/or
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neglect, receives written notice of the substantiation in a timely
manner. The written notice must; shall at a minimum, state the
following:

(A) The name of the child the person is alleged to have abused
or and/or neglected, the place or places where the abuse er and/or
neglect allegedly occurred, and the date or dates on which the abuse
of and/or neglect is alleged to have occurred;

(B) That the person has a right to file a grievance protesting the
substantiation of abuse and/or neglect with the board of review of
the department and clear instructions regarding how to file a
grievance with the board of review, including a description of any
applicable time limits;

(C) That the person has a right to appeal an adverse decision of
the board of review of the department to the courts and notice of
any applicable time limits; and

(D) A description of any public or nonpublic registry on which
the person's name will be included as a result of a substantiated
allegation of abuse and/or neglect and a statement that the inclusion
of the person's name on the registry may prevent the person from
holding jobs from which child abusers are disqualified, or from
providing foster or kinship care to a child in the future;

(2) Provisions for ensuring that a person against whom an
allegation of abuse and/or neglect has been substantiated, but
against whom there is no judicial finding of abuse and/or neglect,
may file a grievance with the department and provisions
guaranteeing that any-sueh-persen he or she will have a full and fair
opportunity to be heard; and

(3) Provisions requiring the department to remove a person's
name from an abuse and/or neglect registry maintained by the
department if a substantiation substantiated allegation is
successfully challenged in the board of review or in a court.

(d) Notwithstanding any provision of this code to the contrary:
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(1) Where any allegation of abuse and/or neglect is
substantiated and a petition for abuse and/or neglect could be filed
and the department does not file a petition, all department records
related to the allegation shall be sealed one year after the
substantiation determination, unless during the one-year period
another allegation of child abuse and/or neglect against the person
1s substantiated: Provided, That the provisions of this subdivision
do not apply to a person against whom an allegation is
substantiated but the circumstances do not allow for the filing of a
petition for abuse and/or neglect;

(2) Where an allegation of child abuse and/or neglect is
substantiated and a petition is filed with the circuit court which
does not end in an adjudication that abuse and/or neglect occurred,
the allegation shall be considered to have been unsubstantiated.

(3)(A) Where an allegation of child abuse and/or neglect is
substantiated and a judicial determination of child abuse and/or
neglect is found, a person may petition the circuit court which
found the person to be an abusing parent to have his or her
department record sealed after no less than five years have elapsed
since the finding of abuse and/or neglect is rendered: Provided,
That a petition may not be filed if the person had been the subject
of a substantiated allegation of abuse and/or neglect during the
period of time after the finding and prior to the filing of the petition;
and

(B) In its consideration of a petition filed under this
subdivision, the court, in its discretion, may look at all relevant
factors related to the petition, including, but not limited to, efforts
at rehabilitation and family reunification.

(e) The sealing of a record pursuant to subsection (d) of this
section means that any inquiry of the department about a person
having a record of child abuse and/or neglect for purposes of
possible employment shall be answered in the negative.

(f) The secretary is directed to propose legislative rules
pursuant to §29A-1-1 et seq. of this code to effectuate the
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amendments to this section enacted during the regular session of
the Legislature, 2023.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 647—A Bill to amend and
reenact §49-4-601b of the Code of West Virginia, 1931, as
amended, relating to substantiation of abuse and neglect
allegations; requiring that when an abuse and/or neglect allegation
is substantiated and a child abuse petition could be filed and the
department does not do so, records related to the allegation are
sealed after one year, absent a new allegation within that year;
excluding persons from having records sealed who have a
substantiated case but no court case can be filed; requiring that
substantiated cases where the court does not adjudicate abuse
and/or neglect be deemed unsubstantiated; allowing a petition to
seal a file after five years for persons found to be creating an
abusing parent; exceptions; criteria; directing the department to
propose legislative rules to effectuate the statutory directive;
clarifying terms relating to abuse and/or neglect; and defining
terms.

On motion of Senator Takubo, the Senate concurred in the
House of Delegates amendments to the bill.

Engrossed Committee Substitute for Senate Bill 647, as
amended by the House of Delegates, was then put upon its passage.

On the passage of the bill, the yeas were: Azinger, Barrett,
Boley, Caputo, Chapman, Clements, Deeds, Grady, Hamilton,
Hunt, Karnes, Maroney, Martin, Maynard, Nelson, Oliverio,
Phillips, Plymale, Queen, Roberts, Rucker, Smith, Stover, Stuart,
Swope, Takubo, Tarr, Taylor, Trump, Weld, Woelfel, Woodrum,
and Blair (Mr. President)—33.

The nays were: None.

Absent: Jeffries—1.
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So, a majority of all the members elected to the Senate having
voted in the affirmative, the President declared the bill (Eng. Com.
Sub. for S. B. 647) passed with its House of Delegates amended
title.

Ordered, That the Clerk communicate to the House of
Delegates the action of the Senate.

A message from the Clerk of the House of Delegates
announced the amendment by that body, passage as amended with
its House of Delegates amended title, and requested the
concurrence of the Senate in the House of Delegates amendments,
as to

Eng. Com. Sub. for Senate Bill 661, Clarifying preferential
recall rights for employees sustaining compensable injury.

On motion of Senator Takubo, the bill was taken up for
immediate consideration.

The following House of Delegates amendments to the bill were
reported by the Clerk:

On page 1 by striking everything after the enacting clause and
inserting in lieu thereof the following:

ARTICLE 5A. DISCRIMINATORY PRACTICES.

§23-5A-3. Termination of injured employees prohibited;
reemployment of injured employees.

(a) It shall be a discriminatory practice within the meaning of
section one of this article to terminate an injured employee while
the injured employee is off work due to a compensable injury
within the meaning of §23-4-1 et seq. of this code and is receiving
or is eligible to receive temporary total disability benefits, unless
the injured employee has committed a separate dischargeable
offense. A separate dischargeable offense shall mean misconduct
by the injured employee wholly unrelated to the injury or the
absence from work resulting from the injury. A separate
dischargeable offense shall not include absence resulting from the
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injury or from the inclusion or aggregation of absence due to the
injury with any other absence from work.

(b) It shall be a discriminatory practice within the meaning of
section one of this article for an employer to fail to reinstate an
employee who has sustained a compensable injury to the
employee's former position of employment upon demand made in
writing and transmitted by the United States Postal Service, return
receipt _requested, to the employer's principal office for such
reinstatement provided that the position in which the employee
sustained the compensable injury is still available and the
employee is not disabled from performing the duties of such
position. If the former position is not available, the employee shall
be reinstated to another comparable position which is available and
which the employee is capable of performing. A comparable
position for the purposes of this section shall mean a position which
is comparable as to wages, working conditions and, to the extent
reasonably practicable, duties to the position held at the time of
injury. A written statement from a duly licensed physician that the
physician approves the injured employee's return to his or her
regular employment shall be prima facie evidence that the worker
is able to perform such duties. In the event that neither the former
position nor a comparable position is available, the employee shall
have a right to preferential recall to any job which the injured
employee is capable of performing which becomes open after the
injured employee notifies the employer that he or she desired
reinstatement. Said right of preferential recall shall be in effect for
one year from the day the injured employee notifies the employer
that he or she desires reinstatement: Provided, That the employee
provides to the employer a current mailing address during this one-
year period.

(c) For the preferential recall rights authorized by this section
when an employee is employed by an employer defined by §30-42-
3(d) of this code, the employee's right to preferential recall shall be
no greater than 120 days from the date the employee is released by
a duly licensed physician to return to his or her regular
employment. It is the employee's obligation to continually seek the
possibility of employment during the employee's preferential recall
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period under this subsection. The employee's right to preferential
recall authorized by this subsection terminates once the employer
offers the emplovee his or her former position or a comparable

position.

te)(d) Any civil action brought under this section shall be
subject to the seniority provisions of a valid and applicable
collective bargaining agreement, or arbitrator's decision
thereunder, or to any court or administrative order applying
specifically to the injured employee's employer, and shall further
be subject to any applicable federal statute or regulation.

td)(e) Nothing in this section shall affect the eligibility of the
injured employee to workers' compensation benefits under this
chapter.;

And,

By striking out the title and substituting therefor a new title, to
read as follows:

Eng. Com. Sub. for Senate Bill 661 —A Bill to amend and
reenact §23-5A-3 of the Code of West Virginia, 1931, as amended,
relating to the preferential recall rights of an employee who is off
work due to a compensable injury; providing that any demand for
reinstatement made by an injured emplo