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Therecemly cmpleted poEt arditofibe West \&gid8 Divisim oflabor, fortbe pertodJuly 1' 194
- Jun3 30, 1997, e,as relessed by you durig yous Apd I ry idsrltn E€etiDg. Olo of thb ir$e8
ttported on ln thb pod edtt dealt sith the policy oftho Divioion oflabc shrte lrmch p€rlods n/EdE

bcluded o d'ne wodsed for puryorcs of dslernining @ploy€ss' overtimo compemsatiol Ws
iDdia.ded in our rspon tbc tho practioe ofthe Dfuision of llbor $us coDlray to the ptovlsi@ of
rb Dlvisim's ow! rul6 as set?olth io rltle 4z s€ries 8' s€.dols 92 nd 9J of the DMsi6 of
Labor's L€gbldvs Rules s,hich dde,

92 Nonqork time. -Peqiods dwing which m mployeo is oompl€tely retiw€d fron
&fy eod which 6e long €noulh to emable him to use tbe tbe effectively for his own
time are not borlls worked"..

9.3 Wo* rt'ne -Tbo eqloyee whose tins is sp€nt in phydcsl or rneool orertioo
rlodsr c!trol ed dfrsetion of tbe employer constitloe borue worked."

we rcw knqwrls Comolssions of Lsbor corestly told you th€ FovirioDs ofTftle 42' Series 8 of
lhe Divldon of Labo't'r Legislariw Rules were not tbe Fop€r criteris goveming the Dfuido'e
tr€atnrdt ofhlc.h p€dods as iime worhed. IDrcea4 the Dividon oflabo! foUow€d tb6 reqtdl(i!€@
of ths U.S. D€pdtE€d of labor's "Fah lrbor Smdds Acf (FlsA). Eo frrttor stsbd lhr.
couthg r pald lunch brak aa ths workcd was s mattor of €[pl0vd pollcV as long rs ths
ttthlmum crlcdstlon tr nei (40 houn ssctusny workedl. Sitcq ir his o,pinio!' the Dividon
of Iabor wu in cqtimca with tho reguldioas ofthe West YtrgiDis Dlvisio of Pers@el wbch
pEallel tbs FLSA be belisved the DivisioD oflnbor's mdod of payEdEa8 conecl ltr ligh of



tbo Commlsioner's rcsponse, wo asked you md you grated us additiolsl tlme to rsvlsw 6e
povidone oftbe Fedral Faft I.abor Staodrds Ast, relei,Er labor lsw8 of tte Stde ofw€sa Vhginis
and ay tegisldve rules md regulcior or policies oftb W€d Vhgida Divlsion ofPe$omel @d
the We$Vlrginia Divldon ofrrhrperdnfu to tbs tre@ed of hmch perlods as tine wo'rtd for
ptrpocs ofcalcul*ing overdoepcy od tho pmvisiom ftrthe accual md usage of'comperycory
tlne". We bave completed thls revkff dd our fin'ringr are ss follos&

We found ths ldoduction ad overvtenr ofihe U.S. DsDqtErd of Irbds "Fah lrbor StddEds
Arf otes as followB:

{t1440 BrBk Por.lodr

Bteak p€rtod! undfftbe FLSA sch as meal or rec periods, Eiy or
nay not be compenrable depeadfu ia lfigs p€rr on wbsttre( &e
enrployeo is rcliwed Aon ftay md tle mord ofthe given for the
altivitycM4l442).

u441 BoDs Ftdo Moal Porlod!

A boaa 6do moal time, vLen tb ernfloyee ts aompletely rglieved
fton dtty, b not sorldime Wbethrr q not m €mployee's m€al
poriodr co be *cftded fron compeosable qddng time llnder the
FLSA depods tpor tle tssb dis.ras€d below (29 CJJ- $785.19).
Thrro also re some speclal rules for gucds, fire, poltcs ad othrr
public safety personnel (see end of !1,|41).

&mploy€o fr€dom mealgt
Unless aU oftbo fo[orriag tkEe conditioDs Es met, n€al Periods
must be cordsd as bours worl€d:

(1) Tbo m.al period g€n€rauy Eust be d teas 30 nlBrses, ahhowh
a short€r p€riod nsy qudiry underr sp€cial coDditioos.

(2) Tbo €mployee mlst be c@letely rlteved of aI dtrties; for
sxmple, if rhs "'nploryes mu$ dt 6 8 d€* ard trcidenoly as*€r
tbE lelephde, rbs d'ne would be conpeosabla (Aceordltrg to I J|Do
23, 1986 Wage dd Hm Opiniou Lrlter, m €mplsyes ctb choos€s

to rEmain at his or h€r d€sk dudng thE neal p€dod is Dor rvo*ing so
long as ho or sbe is complerely teUwed of all dldes md is not
reatuedby tb -nflo1w d tb3 d€sk )
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(3) The snployeo nu$ bE ftEE to leaw &e ddy port TtE'ebno
requi€n€d, bovw€r, tb tbo qloyeo be sllowEd to l€sve tho
premises or work sito.'

Wo E€teith l/h. Joe Snilf Acdrg DL€ctor of ths West Vtgids Division ofPersomel Mr. Smith
sM csrtstn iDfomdonstth uo regEdlng tho applicdion offho Fah Labor fudEds Actto sate
eqloy€€s in We*Vngini& Hs agre€d udth us rh'r tbe povisiou ofthe F& Iabor Stndsds Act
do not Equiro thd n€al periods bo holuded as tlne nrcrted for prrposes ofcalo aing overdme
pay,€r(ospt,dd€ra€rtainoitl@sha€sassstbrtheclierinthlsmemorqdrmnthichwh€omtEd
as descaibed above rcquire tb the bo hcluded as tlme worked e4 tbrrefue, cmpensabls. He
firlfr€r iDdi.ated tbe Division of Pelsomel hrs m wrireo mles ed n€uldiors, ror policy whic,b
H be€n sbsed stth State agsncies wbic.h required emplovee E€al pedods alEsys be oorded as
rfrnc E!,*€d wh€o ds@iDlng eiTlcye€s' Fnr+d@t !o ov€ iEe aoEp€0rsati@.

h rekdon to thp aUov@oe for 6o accrual md usage ofconpeosaory timo, Mr. Smlth told us the
Divisionr of Persomel bllows the FovisioDs of ths FISA wtdch FmiB Stde ag€Dti€r to off€E
those €qloy€es vho Er covEred by tbe FLSA tbe otrion of rcc€tvirg coq€rsdory tilne off( d
ihg rde of I '/r troun for each lrour ofovatine worted) h lieu ofreceivfu overtine c{tEpensadoD.
Ths povldons of ths FLSA stats thd stde @d local govermed enployees nay georrally accruo
and cuy ar much as 240 bous of compenrcory time a my tine; howwer, certain employees
eugag€d h "luuic saftfy", "emergtory respome", ed "s€troDal edvities" nay crry ar mch as
rt80 hous ofcompemaory tlrae, Ary @loye€s cuying houn in ercess ofthe aforEmedion€d
rnniruns mus bs psid overtime comp€Dsdion d the rde of I % times theh nseal tare of
coaenradon for any orertine hounwoked abovetbe modmms. Und€r ihs FLSA, tb3 eEploy€e

ralgl-agtE€ to 8c€€pt comp€nsey ri'r'e off in tieu of ovsting b€fotB the wurk is Performed.
Aaoodlng to Mr. Smidr, tbp West lrltginis Dvision of PersoEsl beliwes tbo pnovlsi,ons of tbs
FLSA qB morB r€stictivo on ths eErtFloy€r rh'n thoss comined in Cn4er 21 of$e W€s lr'Iginia
Codo b€oarc the enployer is Equit€d to o$€r tho oovoed employoo tb optioa of compcrratcy
time offor ov€rdnt pay for actral boure worked ln exoees of40 hous per vork we€k

CONCLUSIONS

Based m onr revienr, we believe the practico ofthe West vl4ida Divirion ofllbor ir suottiug 6e
counlhg of sn €nployee luch periods as ri'ne vo*ed ln ctaermining houn wod<ed &r purposes

of calculaing ovortimo poy ir re'pnesenaive of the conmoa Fsdoe @og Stdg agrdd€s. W0
reasled this deetrfldioD b€s€d m our €&€ri@ r€gEding fu Fattic€s obs€reed ln p6t ndiE
ofother sue agenciee which beve prevlously been reported ro you Wo believe Stae agooies bave
iloorteetly coEe to rhink tbarbs Dividoa of Petsom3l har recoonded teaing dt llllrh pedods
povickd mployeesasti'newolked wbfoviding odvice to S6e ag€ociEs as to wbm €ttployees'
servi€es Ee ocnpeDrable b€calge und€r thg FLSA, tbe €@ploy€ss' E€al lqiod did nst m€€n the
thee rcquirtoem of tb cEnployeo freedorr moal torf n€Dtio[€d erlier in thls memorndua
Mr. Joe Snith has concr"ned to us tbd Bo $ch writtan poligy d rule ed Egulalion \ra! ever isned
by ts Wesa Vtrginia Division oflabor based on hls knowledge oftbis nztb.
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Ag srrL wB bsliws State agE rcics shoutd conF€nsots €mploye€s in accordacs wfth ths
t€qdr@ds oftb FLSae bu such agenctes re undec !o l€gal oblhdon to gp above dd b€tond
tbsh legal rcqut€m€ffi und€rthe FI.SA d Stde torpay€ds €rapeose. Ar sucto' Stds ageoaies sboEld
could llrnih p€riodr as tino wu*ed only wb tbe tbree tsquirEa€d of lhe FLSA'8 'Employcs
freedon moald asmtllsl Also, State agendes should pay overtino psy to aU FlsA-covered
emiployees vho ae carrying norc thrn tho Eaximum 2,f0 horns or,{t0 tours as set ou ln thB FISA.

-4.


