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EXECUTIVE SUMMARY

	 The Performance Evaluation and Research Division (PERD) within the Office of the Legislative 
Auditor conducted a performance review of the Public Defender Services (PDS) pursuant to West Virginia 
Code §4-10-8.  The first objective of this audit was to determine if the Public Defender Services compiles 
data to adequately evaluate the efficiency and quality of legal representation provided to indigent persons as 
required by W. Va. Code §29-21-1 and §29-21-3. The second objective was to determine how the PDS uses 
data to monitor legal representation, and make recommendations to improve the overall performance of the 
indigent defense system.

Frequently Used Acronyms

PDS – Public Defender Services
IDC – Indigent Defense Commission
PDC – Public Defender Corporation
PERD – Performance Evaluation and Research Division

Report Highlights:

Issue 1:  The Public Defender Services Is Required by Law to Monitor and Evaluate 
both the Efficiency and Quality of the Indigent Defense Legal System, but 
the Agency’s Ability to Evaluate Quality Is Limited by the Structure of the 
Indigent Defense System

•	 According to a legal opinion, the enabling statute of the PDS requires the agency to monitor and 
evaluate both the efficiency and quality of the indigent defense system.

•	 PERD finds that while the PDS compiles substantial data to evaluate the efficiency of the indigent 
defense system, it does not compile data to evaluate the quality of the system’s legal representation.

•	 According to the PDS, it does not collect data to evaluate the quality of the indigent defense system 
because it does not have the authority to do so.

•	 The PDS does not establish performance measures to conduct a qualitative review of indigent defense 
as required by law (W. Va. Code §29-21-3b(a)), and the Indigent Defense Commission has not annually 
evaluated the compensation and caseloads of public defenders and panel attorneys as required by law 
(W. Va. Code §29-21-3b(f)(3)).

•	 PERD finds that the structure of West Virginia’s indigent defense system limits the PDS from evaluating 
the quality of the indigent defense system.
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Issue 2:  Because Cost Data for PDCs and Panel Attorneys Are Too Dissimilar for Accurate 
Comparison, the PDS Should Review Whether There Are Other Advantages to 
PDCs

•	 The PDS often reports the cost differentials between panel attorneys and public defenders to conclude 
that PDCs are more cost-efficient than panel attorneys.

•	 PERD finds that the data used to compare costs between panel attorneys and PDCs are incomparable 
and should not be used to recommend a greater use of PDCs along the lines of greater efficiency.

•	 There are other shortcomings with PDS data for the purpose of measuring efficiency of the indigent 
defense system.  

•	 The PDS should consider reviewing and measuring whether there are other advantages of PDCs that 
would warrant greater use of them.

PERD’s Response to the Agency’s Written Response

	 On Thursday, December 29, 2022, PERD received a written response to the report from the Public 
Defender Services executive director, which can be found in Appendix A.  The agency generally agrees with 
the overall recommendations as they pertain in general to developing performance measures to determine the 
overall effectiveness of the state’s indigent defense system, which in turn would reflect on the quality of legal 
representation.  The PDS indicated that it “accepts PERD’s overall perspective that the agency’s mandate 
should be measuring the performance of the system in some manner other than for its efficiency.”  Other parts 
of the agency’s written response are given below.

Agency Response:  

The Executive Director of the Public Defender Services stated:

However, the agency’s perspective is that, during the performance review, the discussion shifted 
from direct measurement of the quality of representation to the establishment of performance 
measures that would indicate quality representation was being afforded to indigent defendants 
or respondents.  This evolution of the performance review resulted in a focus on caseloads of 
public defender corporations or private counsel. 

While PDS disagrees that it is mandated to measure the quality of representation provided 
by an attorney, PDS agrees that performance measures should be developed to measure the 
effectiveness of the state’s indigent defense system or systems which then ensures that, overall, 
quality representation is being provided.

The Executive Director added:

In summary, the agency believes that its statutory mandate is not to measure the quality of 
representation, but is to administer the indigent defense system, which it does by securing 
legislative appropriations and providing for the disbursements.  The mandate extends to 
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developing, coordinating, and evaluating programs by which legal representation is provided.  
The agency has developed programs to enhance the legal representation of indigent defendants 
or respondents.  Overall, the agency has as a mission the movement of the indigent defense 
system to “holistic defense.” This model of defense has as its purpose the identification of 
issues leadings to the defendant’s intersection with the criminal justice system as well as the 
resolution of the legal issues arising out of involvement in the criminal justice system.  These 
issues range from unemployment and housing insecurity to substance use disorders or unmet 
trauma.

PERD Response: 

	 PERD acknowledges a “shift” occurred in the discussion related to evaluating the quality of legal 
representation.  However, it should be stated that at no time during the planning or course of the audit did 
PERD have the understanding that measuring the quality of legal representation meant direct measurement 
at the individual attorney level.  PERD apparently was not clear in communicating the audit objectives in our 
initial entrance conference with the PDS.  PERD fully understood that directly measuring the quality of legal 
representation at the attorney level would be subjective, impractical, and unproductive.  From the start, PERD 
intended to evaluate how the PDS was collecting and evaluating data on the efficiency and quality of the 
indigent defense system as a whole and included the terms “system” and “overall” in the performance review 
objectives.

	 Moreover, PERD’s understanding of the concept of the quality of representation comes from the 
indigent defense standards adopted by the IDC and issued by the PDS, the standards developed by the 
American Bar Association, and standards from other states.  From these sources and statute, we concluded 
that data could and should be collected on caseloads, compensation, years of experience, qualifications, and 
continuing education for attorneys.  This list is not exhaustive and PERD acknowledges that the PDS and 
the IDC may find other meaningful ways to measure the quality of representation.  PERD also recognizes 
the limitations to collecting data, especially from panel attorneys, within the current structure of the indigent 
defense system and tried to address independence from the judiciary and political forces as well.

	 PERD further recognizes that the programs the PDS has developed and the shift towards a holistic 
defense enhance the quality of legal representation; however, PERD reaffirms its understanding that the 
references to quality in statute refer primarily to the system level and main providers of legal representation.  
PERD asserts that panel attorneys and public defender corporations represent the primary programs by which 
legal representation is provided to indigent defendants, and an evaluation of the system should include quality 
in addition to costs. 

Agency Response:  

	 “The agency acknowledges PERD’s findings that the average cost per case as calculated for the public 
defender corporations does not permit meaningful comparisons with panel attorneys because it is not case 
specific. ... Accordingly, the agency will no longer calculate ‘savings’ generated by cases handled by public 
defender corporations.”  The PDS agrees that other advantages of having PDCs should be highlighted, such as 
providing a “holistic” model for indigent defense, employing para-professionals to assist in the representation, 
and launching programs such as recovery coaches designed to improve the quality of representation. 
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Recommendations

1.	 The Legislature should consider implementing changes to establish an attorney appointment system 
that is more independent of the judicial branch.

2.	 The Legislature should consider restructuring the indigent defense system to give the Public Defender 
Services greater authority over and access to data that are needed from appointed attorneys to evaluate 
the quality of indigent legal representation.

3.	 If the indigent defense system is to remain as currently structured, the Legislature should consider 
requiring a periodic study to gather data to evaluate the quality of indigent legal representation 
through either the Public Defender Services or an independent entity.  Cooperation from every level of 
the indigent defense system should be mandated to facilitate the data gathering process. 

4.	 The Public Defender Services should establish performance measures for the qualitative review of 
indigent defense as required by West Virginia Code 29-21-3b(a).

5.	 The Public Defender Services should collect sufficient and appropriate data that are representative of 
the quality of legal representation within the indigent defense delivery system.

6.	 The Public Defender Services should assist and collaborate with the Indigent Defense Commission in 
achieving the statutory mandate (W. Va. Code §29-21-3b(f)(3)) of annually evaluating the compensation 
and caseloads of public defenders and appointed panel attorneys.

7.	 The Public Defender Services should consider establishing numerical caseload maximums for types 
and complexities of cases to guide PDCs and panel attorneys as to what is an excessive caseload. 

8.	 The Public Defender Services should consider specifying the number of years of experience and 
qualifications an attorney should have for certain types and complexities of cases.

9.	 The PDS should continue to gather data related to the costs and efficiency of the indigent defense 
systems.  However, the current use of the data to illustrate lower costs for PDCs should not serve to 
inform recommendations.

10.	 The PDS should review whether there are other advantages of PDCs in terms of the programs that 
could be provided, and the resources public defenders would have that many panel attorneys may 
not have.  Appropriate data should be collected that would demonstrate the advantages of PDCs in 
improving the quality of the indigent defense system. 

11.	 The PDS should consider improving its efficiency data by determining the number of hours per case 
type for public defenders.  

12.	 The PDS should collect and use data on the quality of legal representation to improve the indigent 
defense delivery system as led by the data assessment.
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ISSUE 1

 
The PDS does not collect data that are 
representative of the quality of the indi-
gent defense delivery system.

The Public Defender Services Is Required by Law to 
Monitor and Evaluate both the Efficiency and Quality 
of the Indigent Defense Legal System, but the Agency’s 
Ability to Evaluate Quality Is Limited by the Structure of 
the Indigent Defense System

Issue Summary

	 The Performance Evaluation and Research Division (PERD) 
sought to determine if the Public Defender Services (PDS) compiles data 
to evaluate the efficiency and quality of legal representation provided 
to indigent persons as required by W. Va. Code §29-21-1, and §29-21-
3.  PERD found that the PDS collects data to evaluate the efficiency of 
legal representation, but it does not collect data that are representative of 
the quality of the indigent defense delivery system (indigent defense).  
The PDS contends that it does not have the statutory responsibility 
or authority to collect data on the quality of legal representation, and 
that objective criteria do not exist to evaluate the quality of legal 
representation.  However, a legal opinion from the Legislative Services 
Division of the Office of the Legislative Auditor, opines that the PDS 
has the responsibility and authority to collect data on the efficiency 
and quality of indigent defense in order to monitor, evaluate, and make 
recommendations to improve the indigent defense system as required by 
law.  Furthermore, the Indigent Defense Commission (IDC), which was 
created to assist the PDS, is required to annually evaluate the caseload 
of public defenders and appointed panel attorneys as required by W. Va. 
Code 29-21-3b(f)(3).  Caseload evaluations are critical in monitoring and 
evaluating the quality of legal representation.  The legislative auditor 
concludes that the PDS does not know if the indigent defense system 
provides quality legal representation.  Moreover, while the PDS should 
collect appropriate data that are representative of the quality of 
legal representation, this is limited under the current structure of 
the indigent defense system.

West Virginia’s Indigent Defense Delivery System Consists 
of Public Defender Corporations and Appointed Panel 
Attorneys

The PDS funds indigent defense legal representation through 
Public Defender Corporations (PDCs) and appointed panel attorneys.  
Indigent persons are those who meet certain income guidelines and 
cannot afford legal representation.  Table 1 shows PDS general revenue 
appropriations and expenditures for fiscal years 2019 through 2022 for 
indigent defense.

The legislative auditor concludes that 
the PDS does not know if the indigent 
defense system provides quality legal 
representation. 
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PDCs are nonprofit corporations ded-
icated to indigent defense that receive 
legislative appropriations through the 
PDS.  In the dozen circuits that do 
not have operational public defender 
corporations, the circuit or family law 
court judges appoint private practice 
legal counsel (panel attorneys) for in-
digent defendants.  

Table 1
Indigent Defense Delivery System

Appropriations and Expenditures*
FY 2019 through FY 2022

Fiscal 
Year

Original 
Appropriations

Supplemental 
Appropriations

Total 
Appropriations Expenditures

2019 $29,930,114 $15,298,000 $45,228,114 $42,845,263
2020 $32,436,550 $19,792,998 $52,229,548 $44,975,397
2021 $32,229,548 $20,000,000 $52,229,548 $40,147,567
2022 $33,879,548 $19,800,000 $53,679,548 $44,633,406

Source: Our Advanced Solution with Integrated Systems (OASIS), report (WV-FIN-BC-030).
*Figures do not include appropriations and expenditures for the administrative agency Public 
Defenders Services.

	 There are 18 PDCs present in 19 of the 31 circuit courts in the 
state (see Map 1). PDCs are nonprofit corporations dedicated to indigent 
defense that receive legislative appropriations through the PDS.  There are 
approximately 130 public defenders employed by these PDC’s.  Seventy 
(70) percent of West Virginia’s population live in the 30 counties that 
comprise the 19 circuits with a PDC.1  In the dozen circuits that do not 
have operational public defender corporations, the circuit or family law 
court judges appoint private practice legal counsel (panel attorneys) for 
indigent defendants.  Even in circuits that have public defenders, a judge 
may need to appoint panel attorneys either because a PDC has a conflict 
of interest in a case, or the PDC caseload would become excessive.  In 
fiscal year 2022, 546 panel attorneys requested payment for indigent 
legal representation.

1 Per a circuit court order, appointed panel attorneys, not the PDC, perform 
all indigent work in Mason County so we did not include it or its population in this 
percentage or county count.  The 19th PDC in Monongalia County is activated but was 
not operational until Fall 2022.  When operational, this will increase the percent of West 
Virginia’s population living in a county with a PDC to 76 percent.
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The PDS Compiles Substantial Efficiency Data on PDCs 
and Panel Attorneys

	 The PDS publishes an annual report with statistical data 
summarizing the yearly work of PDCs and panel attorneys.  With respect 
to the PDCs, this includes:

•	 the number of cases closed,
•	 the number of cases and case types per each judicial circuit, 
•	 the total amount of monies dispersed to PDCs, 
•	 a breakdown of total dollar amounts per judicial circuit, 
•	 the average cost per closed case,
•	 the total number of in and out-of-court hours worked by judicial 

circuit, and 
•	 the number of hours spent on administrative tasks.

For panel attorneys, the PDS reports:

•	 the total number of reimbursement claims paid to appointed panel 
attorneys, 
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These data compiled by the PDS are 
essentially output data.  These data are 
important and useful because they can 
be used to measure the efficiency of the 
indigent defense system. 

   

•	 the case type of the claim,
•	 the type of the claim and if it is supplemental or direct,
•	 the names or firm name of panel attorneys paid, 
•	 the total number of in and out-of-court hours worked by judicial 

circuit and county,
•	 the travel time and expenses of each panel attorney, and
•	 the amounts paid to each panel attorney.

The PDS further breaks down the monies paid to panel attorneys 
into three categories: attorney fees, attorney expenses, and direct expenses 
by circuit as well as each county within a circuit.  As it does for the PDCs, 
the agency also reports statistics on the number of claims and case types 
such as misdemeanors, felonies, mental hygiene, and juvenile cases for 
each judicial circuit.  The PDS also reports total costs per case type with 
a breakdown of those costs per judicial circuit and the counties within 
each judicial circuit.  

These data compiled by the PDS are essentially output data.  
These data are important and useful because they can be used to measure 
the efficiency of the indigent defense system.  The agency calculates the 
overall average hourly costs, average cost per case type, and average cost 
per claim submitted.  

	

The PDS Does Not Collect Data to Evaluate the Quality of 
Legal Representation Because It Claims It Does Not Have 
the Duty or Authority to Do So

	 Although the PDS compiles data that can be used to evaluate and 
monitor the costs of the indigent defense system, the legislative auditor 
finds that the agency does not compile data it needs to evaluate the 
quality of legal representation. The PDS interprets its statutory duty to 
be administering, coordinating, developing, evaluating, and improving 
programs.  The statutory term “programs” is considered by the PDS as 
distinct from the indigent defense system itself.  As such, the agency sees 
its responsibility as evaluating programs but not evaluating the quality of 
the indigent defense system.  This assertion is represented in the following 
statement by the agency:

Technically, the Governing Statute does not charge PDS 
with evaluating the “quality of representation” provided 
to eligible clients.  Instead, the provisions to which PERD 
makes reference states that the “agency shall administer, 
coordinate and evaluation programs by which the state 
provides legal representation to indigent persons.” W. 
Va. Code §29-21-3 [italics added].  Consistently, the 

 
PDS sees its responsibility as evaluat-
ing programs but not evaluating the 
quality of the indigent defense system.  
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PDS’ executive director stated “None-
theless, evaluating the ‘quality of rep-
resentation’ is not entirely missing 
from the delivery systems.  It is simply 
not within the province of this agency.”

statute also provides that the “agency shall have as its 
principal purpose the development and improvement of 
programs by which the state provides legal representation 
to indigent person.” W. Va. Code §29-21-4

The programs the PDS refers to include initiatives and projects 
such as the (1) Indigent Defense Standards; (2) Overbilling; (3) DAT-
A-WAY; (4) Jury Instructions/Motions Manuals/Attorney Assistance; 
(5) Recovery Coaches; (6) Social worker Initiative; (7) Juvenile Law; 
(8) Continuing Legal Education Programs; (9) SWIFT Defense; (10) 
Parental Navigation; (11) the Habeas Corpus Division; and (12) the 
Monongalia Public Defender Corporation.  While important and beneficial 
to improving indigent defense in West Virginia, these projects do not 
operate at the same scale as the panel attorney and PDC defense. Most 
are ancillary and do not involve providing direct, legal representation as 
provided by panel attorneys and PDCs.

In a separate written response, the executive director stated 
“Nonetheless, evaluating the ‘quality of representation’ is not entirely 
missing from the delivery systems.  It is simply not within the province 
of this agency.”

It Is the Opinion of Legislative Services that the PDS 
Has a Statutory Duty to Evaluate the Quality of Legal 
Representation within the Indigent Defense System

	 According to a legal opinion from the Legislative Services 
Division, the PDS has a statutory duty to monitor the quality of legal 
representation clients receive.  The legal opinion states that the Legislature 
purposefully included the word “quality” four times in key places of 
Chapter 29 of West Virginia Code.  For example, in W. Va. Code §29-21-
1 “quality legal assistance” is mentioned twice.

The Legislature finds and declares that in certain 
proceedings the state is required to provide high quality 
legal assistance to indigent persons . . . the availability of 
quality legal assistance reaffirms the faith of our citizens 
in our government of laws. [emphasis added]

A reference to quality is mentioned a third time in W. Va. Code §29-21-
3b(2).

Three lawyers, one from each congressional district, who 
have significant experience in the defense of criminal 
cases or have demonstrated a strong commitment to 
quality representation of indigent defendants. [emphasis 
added]

 
The Legislative Services legal opinion 
states that the Legislature purposefully 
included the word “quality” four times 
in key places of Chapter 29 of West Vir-
ginia Code. 
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The legal opinion further suggests that 
the PDS has a duty to not just collect 
data and identify legal representation 
issues but to rectify issues as well. 

And finally, quality is stated a fourth time in W. Va. Code §29-21-8(a)(1). 

The executive director, with the approval of the Indigent 
Defense Commission, may authorize the creation, merger 
or dissolution of a public defender corporation in a 
judicial circuit where the creation, merger or dissolution 
of such a public defender corporation would improve the 
quality of legal representation.

This code citation suggests that the executive director would need 
indicators of the current quality of legal representation in a judicial circuit 
to know how the quality would be improved.

The legal opinion further suggests that the PDS has a duty to not 
just collect data and identify legal representation issues but to rectify 
issues as well.  According to the legal opinion:

If the PDS identifies poor quality legal representation 
within its organization, its duty would be to rectify those 
issues and improve the quality of the representation it 
is providing. Simply identifying issues related to quality 
within the PDS and not resolving those issues would make 
no sense.  Accordingly, because there is a duty to identify 
issues with quality, there is also a duty to make corrections 
that could improve the quality of service. 

Furthermore, the legal opinion reiterates the PDS responsibility 
to evaluate the quality of legal representation by stating:

It is natural that if PDS is tasked with recommending 
improvements, some of those improvements would be to 
the quality of service being given by the PDS.  Again, this 
is a natural extension of what the office should be doing, 
as outlined in statute.

As the legal opinion concludes, the PDS has a duty to recommend 
actions, such as creating a PDC, to improve both the efficiency of services 
rendered and the quality of legal representation provided.  However, how 
can the executive director authorize and seek approval for additional 
PDCs if he has not considered or measured the quality of legal 
representation and how it would be improved as stipulated in W. Va. 
Code §29-21-8(a)(1)?  The only way of evaluating and measuring the 
efficiency and quality of legal representation is to gather sufficient and 
appropriate data.	

	 The PDS’s executive director wrote in the following statement 
that the agency does not have the authority by which it can evaluate 
appointed panel attorneys. 

The only way of evaluating and mea-
suring the efficiency and quality of 
legal representation is to gather suffi-
cient and appropriate data.
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Legislative Services’ legal opinion 
states “The PDS also has the statutory 
authority to collect any available data 
that are representative of the quality of 
legal representation provided by the de-
livery systems.”

The attorneys to be appointed to cases and the assessment 
of the attorneys’ skills and experience is solely within the 
province of the circuit court judge.  PDS has no input into 
this process.  

According to the PDS, circuit court judges have discretion over panel 
attorney appointment, thus indirectly assessing quality.   The PDS’s 
executive director also states that “with panel attorneys, the statute gives 
the agency no authority by which it could, ‘administer’ or ‘coordinate’ 
their use.  By statute, the respective circuit court judges have the exclusive 
province.” 

	 With respect to the PDCs, the PDS asserts that data on the quality 
of representation would fall under the authority of each public defender 
corporation since it was related to employee issues.  The PDS states the 
following: 

The corporations are governed by a board of directors.  
While the agency has some influence through funding 
contracts, it certainly has no authority to administer 
and coordinate the activities within a public defender 
corporation.

The PDS indicates that PDCs must perform personnel evaluations 
of the attorneys they employ using PDS developed performance evaluation 
guides and metrics.  However, the PDS states that it does not review the 
evaluations as that is the PDC’s domain.  However, Legislative Services’ 
legal opinion states that since the PDS has a statutory duty to monitor and 
evaluate the quality of legal representation under W. Va. Code §29-21-3, 
“The PDS also has the statutory authority to collect any available 
data that are representative of the quality of legal representation 
provided by the delivery systems.” 

The PDS Does Not Establish Performance Measures to 
Conduct a Qualitative Review of Indigent Defense as 
Required by Law

	 According to the PDS executive director, even if it is responsible 
for evaluating the quality of legal representation, it would be unable 
to do so because of a lack of objective criteria.  The executive director 
explained the PDS’ stance.

PDS acknowledges that it is not currently collecting 
data that would permit the effective evaluation of the 
quality of representation. The ‘quality’ of representation 
is subjective and, indeed, ephemeral.  Outcomes are 
certainly not reflective of the quality or representation. 

According to the PDS executive direc-
tor, even if it is responsible for evaluat-
ing the quality of legal representation, 
it would be unable to do so because of a 
lack of objective criteria. 
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Statutory language indicates that the 
Legislature envisioned the PDS estab-
lishing performance measures for a 
qualitative review of indigent defense. 

In another written response, the agency stated the following:

Even if semantics suggest the delivery systems also 
constitute programs, the reality is that Public Defender 
Services cannot evaluate the quality of representation in 
any particular case by any particular lawyer.  No objective 
criteria exist that could be applied to a case to determine 
the quality of representation.  The only way to do so would 
be the review of each individual file.  But even this review 
would be mostly subjective with one attorney substituting 
his or her judgment for another.  And as explained, you 
cannot measure representation by results because so 
many factors go into the resolution of a matter.

	 However, despite the PDS’s claims that it is not responsible to 
evaluate the quality of legal representation and that no objective criteria 
exist to do so, statutory language indicates that the Legislature envisioned 
the PDS establishing performance measures for a qualitative review of 
indigent defense.  When the Legislature established the Indigent Defense 
Commission (IDC) by West Virginia Code §29-21-3b, the IDC was to 
assist the PDS regarding its responsibilities.  The IDC enabling statute 
(W. Va. Code §29-21-3b(a)) states the following: 

There is hereby established the Indigent Defense 
Commission to provide assistance to Public Defender 
Services with regard to the general policies and procedures 
of the agency, including, but not limited to, the opening, 
closing or merging of public defender offices throughout 
the state and the establishment of performance measures 
for the qualitative review of indigent defense. [emphasis 
added]

This code citation lists responsibilities of the PDS, including 
its general policies and procedures, opening, closing, or merging of 
public defender offices throughout the state and the establishment of 
performance measures for the qualitative review of indigent defense.  
The IDC was created to assist the PDS in its responsibilities, and a 
qualitative review of indigent defense involves, by definition, the review 
of quality legal representation.  However, PERD finds that the PDS has 
not established performance measures for the qualitative review of 
indigent defense.  

The IDC was created to assist the PDS 
in its responsibilities, and a qualitative 
review of indigent defense involves, by 
definition, the review of quality legal 
representation. 
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Part of the PDS’s qualitative review 
of indigent defense would logically in-
volve the statutory requirement that the 
IDC “evaluate, on an annual basis, the 
compensation and caseloads of public 
defenders and appointed panel attor-
neys.”

The IDC Has Not Annually Evaluated the Compensation 
and Caseloads of Public Defenders and Panel Attorneys as 
Required by Law

Part of the PDS’s qualitative review of indigent defense would 
logically involve the statutory requirement that the IDC “evaluate, on an 
annual basis, the compensation and caseloads of public defenders and 
appointed panel attorneys” (W. Va. Code §29-21-3b(f)(3)).  Caseload 
data are essential elements of quality legal representation.  By law, 
the IDC is required to meet a minimum of four times a year (W. Va. §29-
21-3b(c)); however, according to the PDS executive director, who is the 
chair of the IDC by statute, the IDC has only met once or twice a year 
and no meetings were held in 2021.  Moreover, the executive director 
indicated that an annual evaluation of compensation and caseloads 
of public defenders and panel attorneys has not been conducted by 
the IDC. 

In May 2017, the IDC adopted and the PDS issued standards, 
or “best practices,” adapted from national standards developed by the 
American Bar Association for attorneys who represent indigent clients.  
These standards, according to the document, were provided to PDCs 
and panel attorneys throughout the state.  One standard speaks to the 
workload of attorneys as follows:

Defense counsel should not carry a workload that, by 
reason of its excessive size or complexity, interferes 
with providing quality representation, endangers a 
client’s interest in independent, thorough, or speedy 
representation, or has a significant potential to lead to 
the breach of professional obligations. A defense counsel 
whose workload prevents competent representation should 
not accept additional matters until the workload is reduced 
and should work to ensure competent representation in 
counsel’s existing matters. Defense counsel within a 
supervisory structure should notify supervisors when 
counsel’s workload is approaching or exceeds appropriate 
levels.

	 This standard is important towards achieving quality legal 
representation, but the PDS does not know if this standard is complied 
with by PDCs or panel attorneys.  Moreover, the PDS has not established 
numerical caseload maximums to guide attorneys as to what is an 
excessive caseload by levels or by types and complexities of cases.

	 In addition to caseload data, qualifications are also an important 
element of quality legal representation.  The IDC standards (1.11(a) and 
2.1) state:  

The PDS has not established numerical 
caseload maximums to guide attorneys 
as to what is an excessive caseload by 
levels or by types and complexities of 
cases.
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There are no specifics as to the number 
of years’ experience or qualifications 
that an attorney should have for cer-
tain types and complexities of cases.  

Strong professional qualifications and performance should 
be the basis for selection and retention for public defenders 
or assistant public defenders. . .. The government has an 
obligation to provide, and fully fund, services of qualified 
defense counsel for indigent criminal defendants. . .. The 
statutory scheme establishes public defender corporations 
in each judicial circuit of the state, subject to activation, 
and complements the public defender corporations by 
a panel of attorneys maintained by the judges of the 
circuit court on a local or regional basis. For this reason, 
lawyers generally are relieved of the obligation to accept 
appointments without regard to the lawyers’ qualifications 
or experience in criminal matters.

Again, the PDS does not know if this standard is complied with by PDCs, 
judges, or panel attorneys, and there are no specifics as to the number 
of years’ experience or qualifications that an attorney should have for 
certain types and complexities of cases.  

Continuing education is also important as a measure of 
qualifications.  The IDC standards (1.11(c)) states that “A public defender 
corporation should promote continuing professional development.”  
However, the PDS does not compile this type of data on PDCs or panel 
attorneys.

Contrary to the PDS assertion that there are no objective 
criteria for monitoring and evaluating quality legal representation, the 
legislative auditor determines that at a minimum, caseload data, attorney 
qualifications, continuing education, and case types can and should 
be compiled.  The IDC is required by law to evaluate each year the 
compensation and caseloads of public defenders and appointed panel 
attorneys.  Other data should be considered as well such as defendant 
demographics, and case events (client interviews, court appearances, 
etc.). 

	 As stated in the Legislative Services’ legal opinion, the PDS 
has a statutory duty to collect any available data that are representative 
or proxies of the quality of legal representation.   Therefore, the PDS 
should collect data that are adequate to represent the quality of legal 
representation provided in the indigent defense delivery system. 

National Legal Organizations and Other States Have Set 
Standards with Objective Criteria to Evaluate the Quality 
of Legal Representation
	 Indigent defense standards developed by national legal 
organizations as well as the indigent defense commissions and the 

Contrary to the PDS assertion that 
there are no objective criteria for moni-
toring and evaluating quality legal rep-
resentation, the legislative auditor de-
termines that at a minimum, caseload 
data, attorney qualifications, continu-
ing education, and case types can and 
should be compiled. 
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While the PDS has broad indigent de-
fense standards, more specific and/or 
numerical standards are available that 
the PDS should consider.

public defender offices in other states, facilitate data collection on the 
quality of representation.  Standards relevant to data collection on 
quality include those on quantified caseload limits, attorney experience 
and qualifications for appointment, and attorney independence from the 
judiciary.  These standards provide additional criteria to the previously 
mentioned standards developed by the IDC and the PDS.  While the PDS 
has broad indigent defense standards, more specific and/or numerical 
standards are available that the PDS should consider.

	 The nature of standards often means they are considered best 
practices, but not necessarily requirements.   The West Virginia IDC 
states, “the standards are aspirational or describe ‘best practices’ and 
are not intended to serve as the basis for the imposition of professional 
discipline.”  The degree to which indigent defense standards are enforced 
varies from state to state.  Some states like Indiana and Ohio require the 
standards be met for reimbursement.  The Idaho Legislature has required 
its public defense commission to make regular recommendations for 
enforcement mechanisms to uphold standards.  Regardless of whether 
states strictly enforce standards, the American Bar Association, and 
the National Legal Aid & Defender Association suggest that standards 
have a significant impact on improving the quality and the efficiency 
of representation and that more detailed standards are more successful.  
Moreover, revised standards can help the PDS collect data on the quality 
of representation.  

National Legal Organizations Recognize Monitoring 
Attorney Caseloads as a Standard by which to Evaluate 
the Quality of Representation

	 Attorney caseload limits have long been a feature of the indigent 
defense system.  Excessive caseloads suggest that public defenders or 
panel attorneys may be unable to provide high quality representation.  The 
U.S. Department of Justice funded the National Advisory Commission on 
Criminal Justice Standards and Goals that developed standards in 1973 
that have remained as a guideline for establishing caseload limits.  The 
federal commission’s standards, illustrated in Table 2, suggest a starting 
point, but more advanced methods that incorporate local complexities 
and case weighting such as the Delphi Method should be considered.  
The Delphi Method brings together a thorough panel of experts that 
collaborate on multi-round surveys to arrive at recommended case weights 
and caseload limits.  Indigent defense authorities in Texas, New Mexico, 
North Carolina, and Missouri have used the Delphi method to assess 
their caseloads and Texas has adopted the findings of the assessment to 
inform their standards.

 
Regardless of whether states strictly en-
force standards, the American Bar As-
sociation, and the National Legal Aid 
& Defender Association suggest that 
standards have a significant impact 
on improving the quality and the effi-
ciency of representation and that more 
detailed standards are more successful.
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While the contracts between the PDCs 
and PDS require the PDCs to regularly 
review the workload of their individu-
al attorneys and the total workload of 
the office, the PDS does not require the 
PDCs to report this information to the 
agency.  

Table 2
National Advisory Commission on 

Criminal Justice Standards for 
Annual Caseload Maximums by Case Type

Case Type Caseload
Felonies 150
Misdemeanors 400
Juvenile Court 200
Mental Health Act 200
Appeals 25
Source: National Advisory Commission on Criminal Justice 
Standards and Goals.

	 Although the IDC and the PDS have established standards calling 
for manageable workloads, the PDS does not know if panel attorneys 
have manageable or excessive caseloads.  The PDS does not know the 
number of cases panel attorneys may have in their private practices or in 
the indigent system.  And while the contracts between the PDCs and PDS 
require the PDCs to regularly review the workload of their individual 
attorneys and the total workload of the office, the PDS does not require the 
PDCs to report this information to the agency.  Thus, the PDS reports the 
total number of cases completed by each PDC during each fiscal year but 
not the number of cases individual PDC attorney completed.  Moreover, 
the PDS does not compile the average number of cases individual PDC 
attorneys are assigned at any given time during the fiscal year.    Collecting 
these data would allow the PDS to have information necessary to assess 
whether caseloads are manageable or excessive.   

	 Other states have established numerical caseload limits for 
panel attorneys and public defenders.  Additionally, some states further 
require that data on caseloads be collected for reimbursement and other 
monitoring practices.  The National Legal Aid & Defender Association 
concluded in its report, Impact of Indigent Defense Standards, that states 
that have numerical limits on caseloads generally had lower caseloads 
per type of case than states that did not have numerical caseload limits. 

Indigent Defense Standards for Caseload Limits and Data 
Collection in Neighboring and Other States 

	 Maryland, Ohio, Indiana, Washington, and Texas have set 
numerical standards for caseloads that act as a benchmark.   These 

 
Some states require that data on case-
loads be collected for reimbursement 
and other monitoring practices.
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Caseload-limit standards recognize 
some, or all, of the following variables: 
case type and complexity, the prev-
alence of mixed caseloads, attorney 
qualifications, attorney resources, and 
the population of the judicial circuit. 

caseload-limit standards recognize some, or all, of the following 
variables: case type and complexity, the prevalence of mixed caseloads, 
attorney qualifications, attorney resources, and the population of the 
judicial circuit.   States have different systems for indigent defense 
provision, and they have developed caseload standards accordingly.  The 
specific standards are not necessarily transferrable to indigent defense 
in West Virginia, but nonetheless show that quantitative standards for 
caseloads are possible and can serve as a source of data on the quality of 
representation provided.

	 The Office of the Maryland Public Defender (Maryland Public 
Defender) has developed caseload standards specifically for its public 
defenders.  Unlike West Virginia, Maryland does not use panel attorneys 
extensively.  Every circuit or district has a public defender office and panel 
attorneys are appointed when there are conflicts of interest.  The Maryland 
Public Defender caseload standards vary by the three case categories of 
felonies, misdemeanors, and juvenile court.  Furthermore, the population 
(rural, suburban, or urban) of the circuit/district is factored in calculating 
caseload standards.  Table 3 shows the final recommendations for the 
caseload standards that were adopted by the Maryland Public Defender.

	 While all circuits have not met the standards since they were 
enacted in 2015, the Maryland Public Defender’s data suggest that 
improvements to caseload statistics are possible.  Prior to calendar 
year 2021 and the COVID-19 pandemic in which the Maryland Public 
Defender saw a decline in the number of circuit court caseload limits 
met, the state had made progress.  In 2015, 33 percent of public defender 
offices had met the caseload standards for circuit court cases.  By 2019 and 
2020, over 75 percent of the public defender offices met the threshold for 
these cases.  Misdemeanors at the district level include traffic violations, 
and other minor proceedings not necessarily applicable to the PDS.  
Nonetheless, caseload limits have been established for different types of 
proceedings.

Table 3
Maryland Public Defender Final Case Weighting Study 

Recommended Caseload Standards
Location Rural Suburban Urban

Circuit Court/ Felony 191 140 156
District Court/ Misdemeanor 630 705 728
Juvenile Court 271 238 182

Source: Maryland Office of the Public Defender Key Goals, Objectives, and 
Performance Measures. 

 
Specific standards show that quantita-
tive standards for caseloads are possi-
ble and can serve as a source of data on 
the quality of representation provided.
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	 The Ohio Public Defender requires that public defenders and 
appointed panel attorneys adhere to the limits set by the National Advisory 
Commission on Criminal Justice Standards and Goals.  County public 
defender offices are required to submit a monthly operating expense and 
caseload report for reimbursement.

	 The Indiana Public Defender Commission (Indiana PDC) has 
set standards for caseloads that require attorneys and public defender 
offices weigh the case complexities and the number of support staff 
available.  The Indiana PDC has set maximums at not more than 150 
felony cases and 400 misdemeanor cases.  However, the Indiana PDC 
also considers the presence of support staff.  Without adequate support 
staff, the Indiana PDC suggests not more than 120 felonies and 300 
misdemeanors.  The Indiana PDC suggests that adequate support staff is 
equal to .75 support staff for each full-time attorney at the trial level.  This 
includes one secretary/paralegal for every four full-time attorneys, one 
paralegal/investigator for every four attorneys, and one other litigation 
support employee for every four attorneys.  Like Ohio, reimbursement is 
dependent on adherence to the standards.

	 Washington State has set caseload limits at 150 felonies per 
attorney per year; or 300 misdemeanor cases; or 250 juvenile offender 
cases; or 80 Juvenile Dependency; or 250 civil commitment cases.  
Additional limits have been established for death penalty trials and 
appeals to an appellate court.  The standards further require that cases 
be weighted accordingly dependent upon the severity of charges, their 
complexity, and the attorney’s total caseload composition.  
 
	 The Washington State standards are applicable for public 
defenders and private panel attorneys.  One of its standards further 
incorporates private practice cases when it states “private attorneys who 
provide public defense representation shall set limits on the amount of 
privately retained work which can be accepted.  These limits shall be 
based on the percentage of a full-time caseload which the public defense 
cases represent.”

	 The Texas Indigent Defense Commission utilized the Delphi panel 
method to calculate the number of cases per type attorneys should handle 
per year.  The guidelines final recommendations suggest caseloads should 
not exceed 236 Class B Misdemeanors, 216 Class A Misdemeanors, 174 
state felonies, 144 third degree felonies, 105 second degree felonies, or 
77 first degree felonies. The state further retains a data repository that 
publicly displays the number of indigent defense cases attorneys are 
handling.  

.
The Indiana Public Defender Com-
mission (Indiana PDC) has set stan-
dards for caseloads that require attor-
neys and public defender offices weigh 
the case complexities and the number 
of support staff available.

 
The Indiana PDC has set maximums at 
not more than 150 felony cases and 400 
misdemeanor cases.  However, the In-
diana PDC also considers the presence 
of support staff.  Without adequate sup-
port staff, the Indiana PDC suggests 
not more than 120 felonies and 300 
misdemeanors.
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Standards set by indigent defense au-
thorities in Indiana and the state of 
Washington recognize the need to have 
specific requirements for the experi-
ence and skills necessary to represent 
clients in certain proceedings.  Howev-
er, the PDS asserts that it does not have 
the authority to set criteria for the ap-
pointment of panel attorneys.

Indigent Defense Standards for the Appointment of 
Attorneys in Other States

	 Standards set by indigent defense authorities in Indiana and the 
state of Washington recognize the need to have specific requirements 
for the experience and skills necessary to represent clients in certain 
proceedings.  However, the PDS asserts in the following statement that 
it does not have the authority to set criteria for the appointment of panel 
attorneys:

PDS has no role in the appointment of counsel and in the 
development of criteria for appointments.  Every circuit 
court judge maintains his or her own list of attorneys to be 
appointed and no formal criteria exists for what attorney 
to appoint to what case. [emphasis added].   

The PDS should consider standards incorporating specific 
requirements for years of experience and skills necessary by case 
type.

	 The Indiana PDC has developed standards regarding the 
qualifications for appointment of trial counsel that consider individual 
case difficulties and complexities.  Different standards for the necessary 
experience of attorneys exist for murder trials, felonies, juvenile 
delinquency cases, and children-in-need of services cases.   For example, 
Table 4 shows that to be eligible to represent a client in a murder case, 
the attorney must have three years of criminal litigation experience 
and prior experience as lead or co-counsel in three or more felony jury 
trials.  Lower-level felonies require a minimum of one to two years of 
experience in criminal litigation and one to three cases of experience as 
lead or co-counsel depending on the severity of the charges.
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Table 4
Indiana Public Defender Commission 

Standard on Qualifications for Attorneys by Case Type

Charge Experience 
in Years

Prior experience as 
Lead or co-counsel 
(Number of Cases)

Murder 3 3+

Level 1 - 4 Felony 2 1+

Level 5 Felony 1 3+

Children-In-Need of Services/ 
Termination of Parental Rights 1* 1+

Source: Indiana Standards for Indigent Defense 
*Prior to appointment, attorneys must have at least six hours of training in CHINS/
TPR

	

The Washington State Supreme Court’s Standards for Indigent 
Defense include standards regarding the necessary experience and 
qualifications needed to handle different case types.   The standard 
requires a baseline of professional qualifications applicable to all cases.  
Attorneys must meet the minimum requirements to practice, be familiar 
with relevant statutes and caselaw, and adhere to the rules of professional 
conduct.   Attorneys must be knowledgeable of the consequences of 
conviction, mental health issues, and take seven hours of continuing legal 
education relevant to their indigent defense practice yearly.  Like Indiana, 
Washington requires attorneys have a prerequisite number of years of 
experience and past trials.   For example, to be eligible to represent a 
client in a class A felony, the attorney must have two years of experience 
as a public defender and have served as counsel or co-counsel in three 
class A felonies. 

	 Appointed counsel attorneys in Washington must sign a 
certification of compliance with the standards for indigent defense.  
Attorneys must certify they meet the basic qualifications, have access to 
adequate office space, have access to investigators, comply with caseload 
standards, and will not accept appointment in a case as lead counsel 
unless they meet the qualifications for that case. The certification also 
requires the panel attorneys to give an estimate of the percentage of their 
total practice time devoted to indigent defense.

Appointed counsel attorneys in Wash-
ington must sign a certification of com-
pliance with the standards for indigent 
defense.  Attorneys must certify they 
meet the basic qualifications, have 
access to adequate office space, have 
access to investigators, comply with 
caseload standards, and will not accept 
appointment in a case as lead counsel 
unless they meet the qualifications for 
that case. 
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Judges still have authority in the selec-
tion of panel attorneys for a significant 
number of cases that come before it.  
Although both judicial officers and at-
torneys have very clear ethical obliga-
tions regarding their conduct, the ap-
pointment of attorneys by judges is still 
subject to scrutiny and criticism due to 
potential appearance of favoritism. 

Indigent Defense Standards Also Address Independence 
from Judicial and Political Influence 

	 West Virginia’s indigent defense system has mechanisms for 
independence from judicial and political influence, specifically in 
situations where the public defender corporation counsel is representing 
an indigent client.  However, given the limitations of the PDCs, judges 
still have authority in the selection of panel attorneys for a significant 
number of cases that come before it.  Although both judicial officers and 
attorneys have very clear ethical obligations regarding their conduct, 
the appointment of attorneys by judges is still subject to scrutiny and 
criticism due to potential appearance of favoritism.  The independence 
of appointed attorneys is emphasized as an important element of quality 
legal representation.  The American Bar Association (ABA) writes:

The ABA endorses complete independence of the defense 
function, in which the judiciary is neither involved in the 
selection of counsel nor in their supervision. This call 
for independence applies to public defender programs, 
as well as to indigent defense programs that furnish 
private assigned counsel and legal representation through 
contracts.2

Indiana, Michigan, and Maryland have created standards and/or 
structured their indigent defense system in such a way as to preserve 
the independence of counsel and promote impartial representation.  
Appointments made outside of the judiciary present an opportunity for 
data collection, heightened review, and greater transparency.

	 In Maryland, the Office of Public Defender directly appoints 
panel attorneys from rosters of attorneys that district public defender 
or division chiefs at the district level offices of the Office of the Public 
Defender compile.  The Maryland Public Defender retains rosters of 
eligible attorneys while judges have a limited role in the appointment 
process. 

	 In 2020, the Michigan Indigent Defense Commission (Michigan 
IDC) approved its Minimum Standards for Indigent Criminal Defense 
Services.  Standard five includes ensuring that indigent criminal defense 
services are independent of the judiciary.   The standard notes “The 
selection of lawyers and the payment for their services shall not be made 
by the judiciary or employees reporting to the judiciary.”  Each county is 
required to supply a plan to the Michigan IDC on how they will comply 
with the standards.  

2 American Bar Association, Eight Guidelines of Public Defense Related to Excessive 
Workloads (August 2009), 6.

Appointments made outside of the ju-
diciary present an opportunity for data 
collection, heightened review, and 
greater transparency.
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The PDS also identified additional costs 
and a lack of cooperation from appoint-
ed attorneys as other barriers to evalu-
ating the quality of legal representation.  

	 In Indiana, panel attorneys are appointed by county level public 
defender boards comprised of a diverse set of stakeholders.  The purpose 
of the boards is to guarantee professional independence of the defense 
function and the integrity of the lawyer-client relationship.

 	 Therefore, the Legislative Auditor finds that the Legislature 
should implement changes to establish an attorney appointment 
system that is more independent of the judicial branch.
  

The Structure of West Virginia’s Indigent Defense System 
Limits the PDS from Evaluating the Quality of the Indigent 
Defense System

The PDS has noted that circuit court judges have the sole discretion 
to appoint panel attorneys and it does not have any input concerning 
these attorneys.  As panel attorneys are reliant on the circuit court 
judge to be appointed, this may place perceived influence on the panel 
attorney to perform in a manner to satisfy the circuit court judge making 
the appointment.  This also creates a barrier to the PDS collecting the 
necessary data that are representative of quality legal defense.  The PDS 
also identified additional costs and a lack of cooperation from appointed 
attorneys as other barriers to evaluating the quality of legal representation.  
With respect to panel attorneys, the PDS does not know a panel attorney 
has been appointed to a case by a judge until after legal representation 
has begun and the appointed attorney submits a claim for payment.  It is 
at this point of receiving claims that the PDS can collect data related to 
the case and appointed attorneys.  The PDS states that collecting more 
information would require updated computer programming and the 
agency has prioritized other projects over reprogramming.  The agency 
added that panel attorneys would resist supplying more information if the 
PDS did not compensate them for the additional time it takes to provide 
it.  According to the PDS, the additional cost to pay panel attorneys to 
give more information would cost millions of dollars.  Furthermore, the 
agency anticipates that panel attorneys will become hostile to the PDS 
if it asks for more information.   The executive director stated “PDS 
knows that most panel attorneys would react adversely to this strain on 
their already constricted time and would half-heartedly prepare reports, 
rendering them meaningless.”

	   The IDC is required by law to gather compensation and caseload 
data each year from both public defenders and appointed panel attorneys.  
These data are critical towards assessing quality legal representation; 
however, gathering such data from panel attorneys is not without 
difficulties and limitations.  The current voucher system requires panel 
attorneys to submit the following information: 

•	 name of appointed attorney,

The PDS does not know a panel attor-
ney has been appointed to a case by a 
judge until after legal representation 
has begun and the appointed attorney 
submits a claim for payment. 

The agency anticipates that panel at-
torneys will become hostile to the PDS 
if it asks for more information. 
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Caseload data cannot be sufficiently 
obtained from the voucher system. The 
PDS does not know the number of cas-
es appointed attorneys have until they 
submit claims, and even then, panel at-
torneys may have other cases for which 
they have not yet submitted claims. 

•	 date of appointment,
•	 disposition date,
•	 date and time of legal services,
•	 case type, and
•	 specific criminal charge.

The list is not exhaustive; however, some of these data can factor into 
evaluating quality legal representation, particularly case type and specific 
criminal charges.   Nevertheless, caseload data cannot be sufficiently 
obtained from the voucher system. The PDS does not know the number 
of cases appointed attorneys have until they submit claims, and even 
then, panel attorneys may have other cases for which they have not yet 
submitted claims.  Moreover, appointed attorneys may have cases in their 
private practices that the PDS knows nothing about.  Requiring data on 
years of experience and continuing education would require cooperation 
from panel attorneys.

	 With respect to PDCs, the agency collects data through a software 
system it licenses that has timekeeping and case management functions.  
The PDS assigns the PDCs software access.   The PDS requires PDCs to 
use the timekeeping function and the disbursement of funds is contingent 
upon the PDCs submission of data.  As such the PDS collects data on the 
total number of cases completed and the total disbursements.  However, 
the PDS does not mandate the way PDCs are to use the case management 
function to administer and manage cases.  As a result, PDCs vary in the 
extent to which they use this case management function.  Additionally, 
the PDS states the software was consolidated with another, PC Law, and 
license fees that were $50,310 in fiscal year 2020 are projected to be 
approximately $228,500 in fiscal year 2023.  Nevertheless, the current case 
management system has data fields that are relevant towards evaluating 
the quality of legal representation.   In particular, fields are available 
to enter case data (charges, circuit, etc.); case events and management 
(client interviews, court appearances, attorney To-Do section, etc.); case 
dispositions and sentences; and the prevalence of continuous, vertical 
representation by one attorney.   However, the timekeeping and case 
management functions of the PDCs do not contain fields related to 
caseload, attorney qualifications, or continuing education.  

There is no evidence that the PDS knows if PDCs assign cases 
based on caseload and experience.   If PDCs are taking these factors 
into account, the process is likely subjective because the PDS has not 
associated numerical caseload maximums and years of experience with 
the types and complexities of cases to guide the assignment of cases.  
Following the examples of other states would provide more objectivity 
and uniformity in assigning cases to achieve quality legal representation.

Nevertheless, the current case manage-
ment system has data fields that are rel-
evant towards evaluating the quality of 
legal representation. 
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Conclusion

	 In the January 1999 performance audit of the PDS, PERD 
concluded “The State office of Public Defender Services lacks management 
information to monitor the quality, compliance, and improvement of legal 
representation.”   In this current performance audit of the PDS, PERD 
comes to the same conclusion.  The PDS is required by law to monitor, 
evaluate, and make recommendations for improvements of the efficiency 
and quality of indigent legal representation.  This mandate can only be 
accomplished by gathering appropriate information that is representative 
of efficiency and quality.   PERD finds that the PDS collects data that 
are useful for measuring efficiency of indigent defense, but it does not 
collect sufficient data to evaluate and monitor the quality of indigent 
legal representation.  This does not mean that the indigent defense system 
does not provide quality legal representation; it only means that the PDS 
does not know if the indigent defense system is providing quality legal 
representation.

However, the legislative auditor finds that while the Legislature 
mandated that the PDS monitor and evaluate the quality of legal 
representation within the indigent defense system, the PDS is limited 
in doing so because of the structure of the State’s indigent defense 
system.   An indigent defense system that significantly relies on 
judges appointing attorneys, in and of itself, infringes on quality legal 
representation, according to well established standards for indigent 
defense.  Moreover, when attorneys are appointed by judges, gathering 
data from such attorneys to evaluate quality representation is impeded 
because the PDS has limited jurisdiction over them.       

In 2008, the Legislature established the Indigent Defense 
Commission to assist the PDS in “the establishment of performance 
measures for the qualitative review of indigent defense.”  Establishing 
these performance measures is an important responsibility of the PDS.  
Also, the IDC has an important responsibility to annually evaluate the 
compensation and caseloads of public defenders and appointed panel 
attorneys.  However, the IDC has not conducted annual evaluations of 
compensation and caseloads of public defenders and panel attorneys, 
and the structure of the indigent defense system impedes these statutory 
responsibilities from being carried out.   Other data are needed to 
evaluate quality such as attorney qualifications, continuing education, 
and standards that associate years of experience and caseloads with the 
types and complexities of cases.  Given the Legislature’s intent to have 
the quality of legal representation within the indigent defense system 
evaluated, consideration should be given to enhance the PDS’s ability to 
carry out this responsibility.  Therefore, the legislative auditor makes the 
following recommendations. 

.
In the January 1999 performance au-
dit of the PDS, PERD concluded “The 
State office of Public Defender Ser-
vices lacks management information 
to monitor the quality, compliance, 
and improvement of legal represen-
tation.”  In this current performance 
audit of the PDS, PERD comes to the 
same conclusion.

Given the Legislature’s intent to have 
the quality of legal representation 
within the indigent defense system 
evaluated, consideration should be 
given to enhance the PDS’s abili-
ty to carry out this responsibility.  
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Recommendations

1.	 The Legislature should consider implementing changes to establish 
an attorney appointment system that is more independent of the 
judicial branch.

2.	 The Legislature should consider restructuring the indigent defense 
system to give the Public Defender Services greater authority over 
and access to data that are needed from appointed attorneys to 
evaluate the quality of indigent legal representation.

3.	 If the indigent defense system is to remain as currently structured, 
the Legislature should consider requiring a periodic study to 
gather data to evaluate the quality of indigent legal representation 
through either the Public Defender Services or an independent 
entity.  Cooperation from every level of the indigent defense system 
should be mandated to facilitate the data gathering process. 

4.	 The Public Defender Services should establish performance 
measures for the qualitative review of indigent defense as required 
by West Virginia Code 29-21-3b(a).

5.	 The Public Defender Services should collect sufficient and 
appropriate data that are representative of the quality of legal 
representation within the indigent defense delivery system.

6.	 The Public Defender Services should assist and collaborate 
with the Indigent Defense Commission in achieving the statutory 
mandate (W. Va. Code §29-21-3b(f)(3)) of annually evaluating the 
compensation and caseloads of public defenders and appointed 
panel attorneys.

7.	 The Public Defender Services should consider establishing 
numerical caseload maximums for types and complexities of cases 
to guide PDCs and panel attorneys as to what is an excessive 
caseload. 

8.	 The Public Defender Services should consider specifying the 
number of years of experience and qualifications an attorney 
should have for certain types and complexities of cases.

Because Cost Data for PDCs and Panel Attorneys Are 
Too Dissimilar for Accurate Comparison, the PDS Should 
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ISSUE 2

Review Whether There Are Other Advantages to PDCs 

Issue Summary

As Issue 1 indicates, the PDS compiles data that can be used 
to measure the efficiency of the indigent defense system but not its 
quality.  The PDS gathers an extensive amount of efficiency data that 
are useful for the Legislature and stakeholders to understand the costs 
of the indigent defense system, and to be able to identify fraud, waste, 
and abuse in the reimbursement process for legal services.  The PDS has 
also used efficiency data to make cost comparisons between appointed 
panel attorneys and public defenders.  The analyses, as reported in the 
PDS annual reports, often show that panel attorneys are more costly 
than public defenders.  This conclusion has been used as a measure of 
efficiency of the indigent defense system and to recommend that all 
judicial circuits in West Virginia have an operational PDC.  However, 
PERD finds, and the PDS agrees, that these efficiency measures for 
PDCs and panel attorneys are incomparable.  Therefore, improvements 
are needed in measuring the efficiency of the indigent defense system 
and the measures, as currently calculated, should not be used to promote 
a greater use of PDCs throughout the state.   Instead, the PDS should 
consider reviewing whether there are other advantages in establishing 
PDCs. 

The PDS Gathers a Substantial Amount of Data that Can 
Be Used to Measure the Efficiency of the Indigent Defense 
System 

	 The PDS compiles and calculates data that represent total 
expenditures, average cost per case, and the average cost per hour for 
panel attorneys and PDC attorneys.  Using the PDS’s cost comparison 
calculation method from fiscal year 2019 through 2022, on average 
PDCs annually cost $2,303,271 less than panel attorneys (Table 5).  The 
combined total cost for appointed attorneys and public defenders is over 
$43 million.

 
PERD finds, and the PDS agrees, that 
these efficiency measures for PDCs and 
panel attorneys are incomparable.
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Table 5
Indigent Defense

Expenditures by Legal Representation Type
FY 2019 through FY 2022

FY Panel 
Attorneys PDCs Totals

2019 $23,894,894 $18,950,369 $42,845,263
2020 $25,676,729 $19,298,669 $44,975,397
2021 $19,476,609 $20,670,958 $40,147,567
2022 $21,859,128 $22,774,278 $44,633,406
Avg. $22,726,840 $20,423,568 $43,150,408

Source: OASIS, report WV-FIN-BC-030.
Actual cost outlay.  In its annual reports, the PDS includes incurred 
expenses as well as actual costs for panel attorneys for purposes of 
cost comparisons.

	 The PDS also calculates the average cost per case for PDCs as 
being less than the average cost per case for appointed panel attorneys.  
Total panel attorney voucher payments and total PDC disbursements are 
divided by the number of claims and the number of cases.  Table 6 shows 
the PDS’s calculations for the average cost per case from fiscal years 
2018 through 2021.

Table 6
Indigent Defense 

Average Cost Per Case
By Legal Representation Type

FY 2018 through FY 2021

FY Appointed 
Panel Attorneys PDCs

2018 $796 $541
2019 $772 $531
2020 $860 $615

2021 $1,016 $618
Source: PDS annual reports and information 
provided by the PDS.
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The PDS expressed that its evaluation 
of the delivery of indigent defense fo-
cuses on the financial aspect.

	 In addition, the PDS also calculates the cost per hour of PDCs and 
panel attorneys.  Total voucher payments and disbursements are divided 
by the total hours logged.  Table 7 shows the PDS’s calculations for the 
average cost per hour from fiscal years 2018 through 2021.  The data 
suggest panel attorneys have a lower hourly cost than PDCs.  

Table 7
Indigent Defense 

Average Cost Per Hour
By Legal Representation Type

FY 2018 through FY 2021

FY Appointed 
Panel Attorneys PDCs

2018 $53 $92
2019 $52 $99
2020 $58 $112
2021 $64 $108

Source: PDS annual reports and information 
provided by the PDS.

The PDS Often Reports the Cost Differentials Between 
Panel Attorneys and Public Defenders to Conclude that 
PDCs Are More Efficient than Panel Attorneys

	 According to the agency, “Inevitably, this [cost comparison] 
leads to the conclusion that public defender corporations are the more 
efficient means of delivering legal services and the state would benefit 
from completing the system.”  The PDS expressed that its evaluation 
of the delivery of indigent defense focuses on the financial aspect.  The 
executive director wrote:

Again, the agency does evaluate the delivery system and 
tries to make improvements.  However, the evaluation is 
primarily economic, not result-oriented.  The economic 
evaluation is used to compare delivery of legal services 
by panel attorneys with the delivery of legal services by 
public defender corporations.

 	 The PDS uses the calculations to demonstrate PDC cost-savings 
and makes recommendations to the Legislature for the expansion of 
PDCs.  The PDS has used the calculations and comparisons to estimate 
potential PDC cost savings in the Operating Detail Budgets from fiscal 
years 2018 through 2023.   In the sections for goals and performance 
measures, the agency listed the goal of activating more PDCs from 2018 
through 2021. The 2018 through 2023 documents contain estimated 

 
The PDS uses the calculations to make 
recommendations to the Legislature for 
the expansion of PDCs. 
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The PDS annual reports make fre-
quent comparisons in costs between 
panel attorneys and public defenders 
with the intent to show lower costs by 
public defenders.  PERD finds that the 
statistics are useful towards measures 
of cost and internal control, but it is 
misleading and inappropriate to use 
the data for comparisons between ap-
pointed panel attorneys and public de-
fenders.  

cost avoidances that would come from PDCs based on the cost per case 
differential between panel attorneys and public defenders.  The fiscal year 
2023 estimate contained in the Operating Detail Budget for fiscal year 
2022 is $6.4 million in savings.

	 In the PDS’s fiscal year 2023 Improvement Package Request, the 
PDS commented that an increase in funding to the Monongalia County 
PDC was necessary and would lead to eventual cost savings.  The PDS 
calculated the savings using the cost-per-case differential between panel 
attorneys and public defenders.   Under the anticipated cost savings 
section, the PDS wrote:

The 2019 Annual Report calculates that the cost per case 
for public defender corporations is $531.79 and the cost per 
case for Appointed Counsel is $772.84.  This is a difference 
of $241.09.  If, comparable to the First Judicial Circuit’s 
experience, the new public defender corporation handles 
1,746 cases, then the savings would be $420,873.30.  This 
savings may not be realized immediately because history 
demonstrates that the number of cases closed in a judicial 
circuit increases after the corporation operates and thus 
the annual expense does not reflect, immediately, the 
savings.  This demonstrates an efficiency in the system 
by resolving cases more quickly.  Eventually, the system 
reaches an equilibrium that benefits the criminal justice 
process in a judicial circuit.

	 The IDC has also used the data and cost per case calculations to 
support recommendations in the past.  The IDC’s first recommendation 
in the 2009 Report to the Legislature is to activate four new PDCs and it 
was partially based on cost-efficiencies.  The report cites PDS’s statistics 
within the 2005 through 2008 annual reports as support that the PDCs are 
less costly.

The PDS’s Cost Calculations for Panel Attorneys and PDCs 
Are Incomparable

	 The PDS annual reports provide extensive quantitative data, and 
they make frequent comparisons in costs between panel attorneys and 
public defenders with the intent to show lower costs by public defenders.  
PERD finds that the statistics are useful towards measures of cost and 
internal control, but it is misleading and inappropriate to use the data for 
comparisons between appointed panel attorneys and public defenders.  
Figure 1 below shows the compositions of case types for FY 2021 for 
appointed attorneys and public defenders as reported by the PDS.  The 
striking feature between the two compositions is that PDCs handle more 
than twice the percentage of misdemeanors than appointed attorneys, and 
the PDC caseload includes only 3 percent abuse and neglect cases while 

The striking feature between the two 
compositions is that PDCs handle 
more than twice the percentage of 
misdemeanors than appointed attor-
neys, and the PDC caseload includes 
only 3 percent of abuse and neglect 
cases while appointed attorneys deal 
with 31 percent. 
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The disparity between the two attorney 
groups in terms of misdemeanors and 
abuse and neglect cases is significant 
because the number of hours to man-
age these cases are substantially differ-
ent.

appointed attorneys deal with 31 percent.  The other case types are not 
significantly different between the two attorney groups.  The FY 2021 
compositions for each attorney group are typical for fiscal years 2018-
2020.  

	 The disparity between the two attorney groups in terms of 
misdemeanors and abuse and neglect cases is significant because the 
number of hours to manage these cases are substantially different.  The 
PDS does not compile data for the number of hours per case type for 
PDCs, but it provides these data for appointed attorneys.  Table 8 shows 
that the average number of hours for misdemeanors is around 6, while 
the average hours per abuse and neglect cases tends to be around 25.  
Abuse & neglect proceedings concern the safety and well-being of 
a child in potential instances of abuse.   These cases involve lengthy 
processes with numerous hearings.  After a petition is filed, there may 
be a preliminary hearing, an adjudicatory hearing, a disposition hearing, 
and a permanency hearing.  Moreover, there are opportunities for pre-
adjudicatory hearings and post-adjudicatory or dispositional hearings to 
institute improvement periods by which the court grants respondents a 
period to improve the circumstances of the child.  Ultimately, term/abuse 
and neglect proceedings are maintained on the circuit court’s docket until 
permanent placement of the child has been achieved and they can take 
years to resolve.  
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Since appointed attorneys have a low-
er percentage of misdemeanors and a 
higher percentage of abuse and ne-
glect cases, they are expected to have 
higher costs than PDCs because they 
have more cases that require a greater 
number of hours.  

Since appointed attorneys have a lower percentage of 
misdemeanors and a higher percentage of abuse and neglect cases, they 
are expected to have higher costs than PDCs because they have more 
cases that require a greater number of hours.  This is revealed when one 
looks at the total average number of hours for all cases in the lower section 
of Table 9.  It shows that appointed attorneys tend to average overall 15 
hours per case, while PDCs average between 5 and 6 hours per case.  
The differential in average total hours is nearly three times the number 
of hours between the two attorney groups.  The PDS executive director 
acknowledged to PERD that the calculations of costs for PDCs and panel 
attorneys are incomparable.  The legislative auditor concludes that 
the data used by the PDS to compare cost efficiency between panel 
attorneys and public defenders are incomparable for this purpose.  
The data are insufficient because they do not measure costs per case type 
for PDCs.  A more accurate comparison between appointed attorneys and 
public defenders would include comparing each case type for the two 
attorney groups. 

Table 8
Average Hours Per Case Type

Appointed Attorneys
FY 2018 through FY 2021

Case Type 2018 2019 2020 2021
Felony 17.86 17.23 16.86 17.00
Misdemeanors 6.88 6.35 6.25 6.49
Mental Hygiene 2.32 2.35 2.28 1.97
Juvenile 15.44 14.24 15.65 17.60
Parole/Probation Revocation 7.96 6.85 7.01 7.51
Term/Abuse & Neglect 25.51 23.54 24.78 26.34
Habeas 52.58 47.37 42.84 39.57
Supreme Court 37.38 35.97 30.10 29.09
Municipal Court Charges 5.62 6.11 6.27 5.60
Other 6.76 6.18 6.73 5.94

Average Hours Per Case for all Case Types
Appointed Attorneys 15.02 14.62 14.70 15.67
PDCs (without admin. time) 5.90 5.41 5.50 5.68

Source: PERD calculations using Public Defender Services Annual Reports for select 
years.

 

The PDS executive director acknowl-
edged to PERD that the calculations 
of costs for PDCs and panel attorneys 
are incomparable. 
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There Are Other Shortcomings with PDS Data for the 
Purpose of Measuring Efficiency of the Indigent Defense 
System

	 The PDS uses different data points from panel attorneys and 
PDCs regarding services rendered, time expended, and payments made 
to inform their cost calculations.  First, the PDS compares the number of 
panel attorney claims to the number of cases closed by PDCs.  Second, 
PDS compares salaried PDC employees to panel attorneys whose claims 
are hourly/fee for service.   Lastly, the PDS compares the total dollar 
amount for claims paid to panel attorneys to the total disbursements 
made to PDCs. 

	 Panel attorney claims are not comparable to PDC cases.   Claims 
and cases closed are not equivalent.  Panel attorneys can submit different 
types of claims including regular claims, direct expense claims, and 
supplemental claims.  Direct expense claims are for the reimbursement of 
expenses such as travel, medical expert witnesses or other experts, court 
reporters, investigative services, paralegal fees, and other.  Supplemental 
claims include the multiple vouchers paid in one child abuse and neglect 
proceeding.   In contrast, the PDS reports the number of cases closed 
by PDCs.  PDC expenses such as those for expert witnesses are not 
delineated in the PDS’s annual report.

	 Furthermore, panel attorneys can make multiple claims for the 
same case.  Panel attorneys may submit a claim after six months since 
the commencement of a case or at “critical stages.”   While representing 
clients in potentially lengthy term/abuse and neglect proceedings, panel 
attorneys can typically submit a voucher every 90 days.  The PDS 
explained the reason multiple claims are paid for the same case and 
noted:

The use of ‘critical stages’ as indicators that a case is 
completed, even if the entire criminal process is not yet 
completed, is a reflection of this concern so that attorneys 
can be paid at intervals that are meaningful.

In addition, panel attorneys can submit claims for the same case 
in more than one year.  The PDS adjusts its calculations in the effort to 
support a better comparison between claims and cases, but stated:

Admittedly, some vouchers may be received in different 
fiscal years causing the claims to reflect some uncompleted 
cases.  However, this is countered by using closed cases 
reported by the public defender corporations when 
the services in a fiscal year may not have been totally 
attributable to the closed cases.  

It is not clear the extent to which closed cases reported by the PDCs 

 
Panel attorney claims are not com-
parable to PDC cases.   Claims and 
cases closed are not equivalent. 

PDS compares salaried PDC 
employees to panel attorneys 
whose claims are hourly/fee for 
service.  PDS compares the total 
dollar amount for claims paid 
to panel attorneys to the total 
disbursements made to PDCs. 
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when services were provided in a different fiscal year match the claims of 
incomplete cases submitted by panel attorneys.   Such a contrast could be 
misleading and does not allow a true comparison to take place, especially 
given the disproportionate number of term/abuse and neglect cases, which 
allow for more frequent claim submission, handled by panel attorneys. 

	 The use and comparison of total time expended by panel attorneys 
paid incrementally and hourly through vouchers to salaried PDC 
employees and total hours are similarly incomparable.  Panel attorneys 
record hours and increments spent on vouchers for payment.  Since 
vouchers also include the case information, panel attorney vouchers 
provide data as to how hours are spent by case type.   In comparison, 
PDCs record in-court hours, out-of-court hours, drug court hours, and 
administrative hours.  PDC hours by case type are not recorded.   The cost 
per hour comparison can only provide a broad overview based on total 
hours expended. 

The PDS Should Review Whether There Are Other 
Advantages to PDCs 

	 While the PDS has used the cost differentials between panel 
attorneys and public defenders as evidence to support the expansion of 
the PDC system, the PDS noted that the agency reports cost data because 
the Legislature wants this information.   The PDS executive director 
acknowledged that comparing cost data between panel attorneys and 
public defenders to promote greater use of PDCs is problematic.  However, 
he stated that he has attempted to emphasize that the primary reasons 
for completing the PDC system are the advantages of implementing 
programs that assist in the legal representation and providing public 
defenders with needed resources that many panel attorneys may not 
have such as adequate office space to meet with clients, support staff, 
structured education, and mentoring of young attorneys.  These elements 
enhance the quality of indigent legal representation according to the PDS 
executive director.  

PDCs present opportunities to implement programs, such as 
recovery coaches, the social worker initiative, and SWIFT Defense, that 
help clients navigate the various stages of the criminal justice system in a 
more holistic manner to ultimately reduce recidivism. 

	 The PDS asserted:

At this time, it should be stated that the public defender 
corporations present a greater opportunity for PDS to 
advance quality representation.  The public defender 
corporations represent an organized platform from which 
programs can be launched.  Panel attorneys are discrete 
individuals, many of whom do not have support or staff.  

 
The PDS executive director stated that 
he has attempted to emphasize that 
the primary reasons for completing 
the PDC system are the advantages of 
implementing programs that assist in 
the legal representation and providing 
public defenders with needed resourc-
es that many panel attorneys may not 
have such as adequate office space to 
meet with clients, support staff, struc-
tured education, and mentoring of 
young attorneys. 
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To bring panel attorneys together to coordinate programs 
is impossible.  In funding contracts, PDS can mandate 
the public defenders’ participation in programs and can 
influence the representation of clients toward a more 
holistic approach.  Through monthly virtual meetings 
with the 18 public defenders and their office managers, 
PDS can coordinate efforts on a fairly statewide basis.

The recovery coach program has placed six coaches in the PDCs 
that assist clients with drug treatment needs.  The program is designed 
to provide treatment at an early stage within the criminal justice system 
to reduce overdose deaths after individuals are no longer incarcerated.  
The PDS and the program have been recognized for their efforts by 
the National legal Aid and Defender Association, the American Bar 
Association, and the Rural Justice Collaborative. 

	 The social worker initiative focuses on training social workers 
in mitigation work and making them available to provide their services 
to clients to achieve the best possible outcomes.  The PDS website has a 
section dedicated to providing mitigation resources in which mitigation 
is defined as: 

A complex, multi-pronged approach to preparing for 
sentencing for a defendant’s crime with the goal of 
reducing or lessening the effects of aggravating factors.  
Mitigation is the story-telling part of representing the 
criminal defendant.  Where the prosecution talks about 
the crime and the victim, mitigation talks about the story 
of the defendant as a person before the crime, after the 
crime, and in the future.

	 The SWIFT Defense pilot project is an extension of the social 
worker initiative.  SWIFT, as an acronym, stands for the Social Worker 
Initiative for the Trauma Informed Defense of Women.  The program 
places a social worker in selected PDCs to, “interview female clients 
for the purpose of identifying underlying and unaddressed trauma and 
other factors that might explain the involvement with the criminal justice 
system.”  The program seeks to address and mitigate high incarceration 
rates for women in West Virginia. 

	  	 The legislative auditor acknowledges that establishing 
PDCs have the advantages of implementing programs that facilitate 
the improvement of the quality of legal representation; however, the 
programs are in their infancy and the PDS has been unable to collect 
significant data.  The agency intends to collect more data as the programs 
mature.  Along with collecting data on compensation and caseloads, 
the PDS should continue to develop, implement, and collect data on 
PDC programs and analyze the data to inform recommendations on 
the delivery of indigent defense in West Virginia.

The recovery coach program has 
placed six coaches in the PDCs that as-
sist clients with drug treatment needs. 
The PDS and the program have been 
recognized for their efforts by the Na-
tional legal Aid and Defender Associ-
ation, the American Bar Association, 
and the Rural Justice Collaborative. 

 
The Social Worker Initiative for the 
Trauma Informed Defense of Women 
program seeks to address and mitigate 
high incarceration rates for women in 
West Virginia.
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Conclusion

	 The PDS collects an extensive amount of data that measure the 
efficiency of the indigent defense system.  However, the agency often 
uses that data to compare the cost between panel attorneys and public 
defenders.  The comparisons often conclude that PDCs are less costly and 
more efficient than panel attorneys and therefore supports the expansion 
of the PDC system.  PERD’s analysis finds that the data used by the PDS in 
making these comparisons are incomparable and therefore, is misleading 
when used to show greater value in using public defenders over panel 
attorneys.  The statistics for total costs, cost per case and cost per hour 
calculated by the PDS do not account for the difference in composition 
of case between public defenders and panel attorneys.  Given that panel 
attorneys generally have a significantly higher percentage of abuse and 
neglect cases that involve more hours, and a much lower percentage of 
misdemeanor cases, panel attorneys would be expected to have higher 
average costs than public defenders.  Therefore, the PDS should consider 
reviewing whether there are advantages of PDCs along the lines of the 
programs that would be available, and the resources public defenders 
would have that panel attorneys may not have.  

	  Moreover, cost and efficiency should not be the only criteria 
for evaluating indigent defense.  The PDS has a statutory duty and the 
authority to collect data on both the efficiency and the quality of indigent 
defense legal representation.   To recommend improvements for West 
Virginia’s delivery of indigent defense, the PDS should continue to use 
data it is collecting, consider ways to evaluate costs and efficiency that 
recognize differences in case type, hours, etc., and evaluate additional 
data related to quality.

Recommendations

9.	 The PDS should continue to gather data related to the costs and 
efficiency of the indigent defense systems.  However, the current 
use of the data to illustrate lower costs for PDCs should not serve 
to inform recommendations.

10.	 The PDS should review whether there are other advantages of 
PDCs in terms of the programs that could be provided, and the 
resources public defenders would have that many panel attorneys 
may not have.  Appropriate data should be collected that would 
demonstrate the advantages of PDCs in improving the quality of 
the indigent defense system. 

 
PERD’s analysis finds that the data 
used by the PDS are incomparable and 
therefore, is misleading when used to 
show greater value in using public de-
fenders over panel attorneys. 

 
The PDS should consider reviewing 
whether there are advantages of PDCs 
along the lines of the programs that 
would be available, and the resources 
public defenders would have that panel 
attorneys may not have.  
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11.	 The PDS should consider improving its efficiency data by 
determining the number of hours per case type for public 
defenders.  

12.	 The PDS should collect and use data on the quality of legal 
representation to improve the indigent defense delivery system as 
led by the data assessment.
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Appendix A

Transmittal Letter

WEST VIRGINIA LEGISLATURE 
Performance Evaluation and Research Division 

 

1900 Kanawha Blvd. East John Sylvia 
Building 1, Room W-314 Director 
Charleston, WV 25305-0610 
(304) 347-4890  
 
 
 

                                     Joint Committee on Government and Finance 

 
December 14, 2022 

 
 
Dana F. Eddy, Executive Director 
Public Defender Services 
One Players Club Drive, Suite 301 
Charleston, WV 25311 
 
 
Dear Mr. Eddy: 
 

This is to transmit a draft copy of the performance review of the Public Defender Services.  
This report is tentatively scheduled to be presented during the January 8-10 interim meetings of 
the Joint Committee on Government Operations, and the Joint Committee on Government 
Organization.  We will inform you of the exact time and location once the information becomes 
available.  It is expected that a representative from your agency be present at the meeting to answer 
any questions committee members may have during or after the meeting. 
 

We need to schedule an exit conference to discuss any concerns you may have with the 
report.  We would like to have the meeting on Wednesday, December 21, 2022.  Please notify us 
to schedule an exact time.  In addition, we need your written response by noon on Thursday, 
December 29, 2022 in order for it to be included in the final report.  If your agency intends to 
distribute additional material to committee members at the meeting, please contact the House 
Government Organization staff at 304-340-3192 by Thursday, January 5, 2023 to make 
arrangements. 

 
We request that your personnel not disclose the report to anyone unaffiliated with your 

agency.  However, the Legislative Auditor advises that you inform any non-state government 
entity of the content of this report if that entity is unfavorably described, and request that it not 
disclose the content of the report to anyone unaffiliated with its organization.  Thank you for your 
cooperation. 

 
 

Sincerely, 
 
 

John Sylvia 
Enclosure 
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Appendix B

Objectives, Scope and Methodology

	 The Performance Evaluation and Research Division (PERD) within the Office of the Legislative 
Auditor conducted this performance review of the Public Defender Services (PDS) as part of the Agency 
Review of the Department of Administration, as required and authorized by the West Virginia Performance 
Review Act, Chapter 4, Article 10, of the West Virginia Code, as amended.  The purpose of the PDS, as 
established in West Virginia Code §29-21, is to administer, coordinate, and evaluate programs by which the 
state provides legal representation to indigent persons, monitor the progress of various delivery systems, and 
recommend improvements to ensure high-quality legal representation is provided to indigent clients in an 
efficient manner.

Objectives

	 An objective of this review was to evaluate whether the PDS compiled data to adequately evaluate 
the efficiency and the quality of legal representation provided to indigent persons as required by W. Va. Code 
§29-21-1 and §29-21-3.  An additional objective was to evaluate how the PDS uses data to assess and monitor 
legal representation and improve the overall performance of the indigent defense legal system as required by 
W. Va. Code §29-21-1 and §29-21-3.

Scope

	 The review focused on the efficiency and quality of indigent legal representation data collected by 
the PDS for FY 2018 through FY 2021.  This encompasses the indigent legal representation provided by 
both Public Defender Corporations (PDC) and appointed counsel in both adult and juvenile cases, cases 
from all court levels (circuit, state supreme court, etc.), and all case types (felony, misdemeanor, term/abuse 
and neglect, mental hygiene, etc.).  The review also included a review of the appointed counsel payment 
vouchers and the Time Matters case management software system data fields used by the PDCs as well as any 
recommendations PDS made to improve the performance of the indigent defense legal system.  PERD solely 
reviewed PDS reported data and not any data collected, compiled, or reported by any other entities including 
the circuit courts, PDCs, or appointed counsel.  

Methodology

	  PERD gathered and analyzed several sources of information and conducted audit procedures to assess 
the sufficiency and appropriateness of the information used as audit evidence.  The following describe the 
information gathered and audit procedures.

	 The basic methodology outline for the audit objectives consists of confirming that the PDS is required 
to monitor and evaluate both the efficiency and quality of the legal representation within the indigent defense 
system, and if this is required by law, then the agency would need to collect certain data that would be used 
towards achieving these statutory duties.  Therefore, PERD requested a legal opinion from the Legislative 
Services Division within the Office of the Legislative Auditor to determine if the PDS has the responsibilities 
to monitor and evaluate the efficiency and quality of the indigent defense system.  Also, PERD interviewed 
the PDS executive director and staff to gain an understanding on how the agency interpreted its statutory 
mandates in comparison to the legal opinion.  All verbal communication with the executive director and staff 
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were confirm in writing.  The legal opinion confirmed that the PDS has the statutory duty to monitor and 
evaluate the efficiency and quality of the indigent defense system and make recommendations to improve 
the system.  PERD determined that the evidence of the legal opinion and the confirmed discussions with the 
agency were sufficient and appropriate for determining the agency’s statutory responsibilities.  

Given the legal opinion, the PDS would need to gather certain data that would represent the efficiency 
and quality of the indigent defense system to accomplish these statutory duties. PERD interviewed the PDS 
executive director and staff to understand what types of data are collected, and how the data are used.  All 
verbal communication with the executive director and staff were confirm in writing.   Further testimonial 
evidence was gathered through letters and emails and confirmed in writing by the PDS executive director.  
Aside from testimonial evidence, PERD also obtained supporting and corroborating information from PDS 
annual reports, other publications including a report issued by PDS on standards for the indigent defense 
function in West Virginia, a report resulting from work of the West Virginia Indigent Defense Task force, a 
list of all the data fields included in the Time Matters case management software system, and a copy of the 
appointed counsel payment voucher template.  The audit objectives concerned what data the agency attempted 
to collect, did they represent efficiency and quality of legal representation, and how were the data used in 
improving the indigent defense system.  The audit team determined that testing the data for accuracy was not 
necessary because the context of the audit objectives was not about the accuracy of the data but on the fields 
of data the agency determined needed to be collected and how the agency used the data.  PERD confirmed 
what data were gathered by the agency and how they were used through a review of its annual reports and 
by testimonial evidence from the agency.   PERD also gathered information from independent, non-profit 
organizations such as the American Bar Association, and the PDS’s counterparts in other states as supporting 
evidence of the types of data that can be used to evaluate the quality of legal representation, as well as certain 
best practices.  	

	 Some financial data presented in the report came from the West Virginia Our Advanced Solution with 
Integrated Systems (OASIS).  These data were strictly used as background information as presented in Table 
1 of the report.  The Office of the Legislative Auditor reviews the statewide single audit and the Division of 
Highways financial audit annually with regards to any issues related to OASIS.  The Legislative Auditor’s 
staff requests and reviews on a quarterly basis any external or internal audit of OASIS.  In addition, through 
its numerous audits, the Office of the Legislative Auditor continuously tests the OASIS financial information.  
At the start of each audit, PERD asks audited agencies if they have encountered any issues of accuracy with 
OASIS data.  Based on these actions, along with the audit tests conducted on audited agencies, it is our 
professional judgement that the information in OASIS is reasonably accurate for auditing purposes under 
the 2018 Government Auditing Standards (Yellowbook).  However, in no manner should this statement be 
construed as a statement that 100 percent of the information in OASIS is accurate.

We conducted this performance audit in accordance with generally accepted government auditing 
standards.   Those standards require that we plan and perform the audit to obtain sufficient, appropriate 
evidence to provide a reasonable basis for our findings and conclusions based on our audit objectives.  We 
believe that the evidence obtained provides a reasonable basis for our findings and conclusions based on our 
audit objectives.
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